Before the Arbitration Panel

In the Matter of the Arbitration of an Interest Dispute Between
THE ILLINOIS DEPARTMENT OF STATE POLICE
and
ILLINOIS TROOPERS LODGE #41,
FRATERNAL ORDER OF POLICE
2015-2019 Collective Bargaining Agreement
Case No. S-MA-15-347

Daniel Nielsen, Neutral Chair
Bruce Bialorucki, Union Delegate
.Joseph Hartzler, Employer Delegate
Appearances:
Asher, Gittler and D'Alba, by Joel D'Alba and Ryan Hagerty Attorneys at Law, 200
West ,Jackson Boulevard, Suite 1900, Chicago, IL 60606, appearing on behalf of Illinois
Troopers Lodge #41, Fraternal Order of Police.
Laner Muchin, by Mark Bennett and Thomas Bradley, Attorneys at Law, 515 North State
Street, Suite 2800, Chicago, IL 60654, appearing on behalf of the Illinois Department of State
Police.

SUPPLEMENTAIJ ARBITRATION AWARD
The Award in this matter was submitted on December 2, 2016, with an Opinion following
on December 11th. The Panel retained jurisdiction over disputes concerning implementation:
The Neutral Chair will retain the official record and jurisdiction over the dispute
until the parties notify him that any issues related to the implem~ntation of the
interest arbitration award have been resolved.
In addition to the retention of jurisdiction, the Arbitration Panel was bound to exercise
jurisdiction over any rejection of terms, pursuant to Section 14(0) of the Labor Act:
(o) If the governing body of the employer votes to reject the panel's decision, the
parties shall return to the panel within 30 days from the issuance of the reasons
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for rejection for further proceedings and issuance of a supplemental decision. All
reasonable costs of such supplemental proceeding including the exclusive
representative's reasonable attorney's fees, as established by the Board, shall be
paid by the employer.
5 ILCS 315/14(0)
The Governing Body (comprised of the Members of the State Labor Relations Board, the
Director of the Department of Labor, and the Acting Director of the Department of Central
Management Services) met on December 13, 2016 to consider the questions of rati(ying or
rejecting the terms of this Award. The Governing Board rejected three of the terms of the Award,
and articulated its reasons for doing so. The full text of the Governing Body's decision read as
follows:
ACTION OF THE STATE'S GOVERNING BODY
The State's Governing Body convened on December 13, 2016, at an open meeting
to consider the terms of the arbitration award in Illinois Department of State Police and
Illinois Troopers Lodge #41, Fraternal Order of Police, Case No. S-MA-15-347 for review
and ratification. The Governing Body with all members present and having considered
the terms of the arbitration award, reject the following terms for the reasons stated
herein:
1)

Terms of the Award Regarding the State's Proposal on Merit Pay and
Gainsharing

The terms of the award regarding merit pay and gainsharing should be
rejected. The State's proposed provision regarding merit pay and gain sharing were
reasonable as indicated by its use in both private and public sectors. The
reasonableness of the State's proposal is also supported by its safeguards against
the use of subjective factors such as favoritism and/ or politics, and gives employees
the opportunity to avail themselves of the grievance process. Thus, the arbitration
award should not have rejected the State's proposal and we reject this term of the
Award.
2)

Terms of the Award Regarding the Trooper's Proposal on Health Insurance

The terms of the award regarding the Trooper's health insurance should be
rejected. The issue of health insurance is pending before the Illinois Labor
Relations Board with the next day of hearing scheduled for .Jan 3, 2017. As such,
we believe it would be premature to include the terms of the Award regarding the
Trooper's proposal on health insurance in the collective bargaining agreement.
Therefore, we reject this term.
3)

Terms of the Award Regarding the State's Fair Share Proposal

The terms of the award regarding fair share should be rejected. The State's
proposed provision regarding fair share were reasonable. The current collective
bargaining agreement and arbitration award are unconstitutional as it acts to
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compel employees to support an organization that is contrary to their beliefs.
Furthermore, the United States Supreme Court criticized the constitutionality of
the reasoning in Aboud (sic) in Harris v. Quinn. Thus, the arbitration award
should not have rejected the State's proposal and we reject this term of the Award.
A hearing was scheduled for .January 3, 2017 before the Arbitration Panel on the rejected
terms. Prior to that hearing, the State advised the Panel that it intended to provide evidence and
argument on the issue of health insurance that went to the propriety of making an Award on that
topic when there was, arguably, not a sufficient appropriation in place to pay for health insurance.
This argument was not made to the Arbitration Panel in the course of the original proceedings,
and it was not cited by the Governing Body as a reason for rejection the Award on health
insurance.

The Lodge objected to the submission of evidence and arguments for why the

Arbitration Panel should alter the Award on health insurance that went beyond the reasons for
rejection cited by the Governing Body.
On December 17, 2016, the Panel issued an "Order Defining The Scope Of Further
Proceedings Before The Arbitration Panel." 1 The opinion accompanying the Order explained that
the Panel's jurisdiction following rejection of terms was to meet and reconsider the rejected terms
in light of the reasons given for rejecting them, not to completely reopen the issues for new
evidence and argument:

In this case, the issues before the Panel are the Governing Body's rejection
of the Award on the issues of Merit Pay, Health Insurance, and Fair Share. The
statute requires that the Governing Body provide the Panel with its reasons for
rejecting any item. The only purpose for this can be to allow the Panel to
reconsider its initial Award on those issues in light of the reasons provided. It is
not a general reopening qf the record to allow those issues to be completely
relitigated. The purpose qf the supplemental proceedings is to take evidence, if
there is evidence to be had, bearing on the reasons given for rejection. It is the
Governing Body that has defined the issues for this proceeding.
While the State proposes to offer evidence and arguments about the lack
of an appropriation to pay for the Lodge's health insurance proposal, and
suggests that this evidence and argument was raised to the Governing Body, it
does not appear that the Governing Body in any way relied upon the lack of an
appropriation in rejecting the award of the Lodge's Health Insurance offer.
Instead, the Governing Body relied on the fact that the Labor Board has the issue
of health insurance pending before one of its hearing officers, and thus the Panel
was premature in ruling on the issue. That is the reason given, and that is what
the issue before the Panel would be.

1

The Order is attached hereto as Appendix "A"
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On Fair Share, the reason givenfor rejection was the Governing Body's
conclusion that Fair Share is unconstitutional, as an abridgement of a dissenting
employee's free speech rights. That is a legal conclusion, and Attorney Bradley
made a presentation to the Panel on that topic. It is not apparent that there is
any fact outside of the existing record that led the Governing Body to that
conclusion, nor does it appear that there has been any ruling by a court that
would have changed the state of the law since the original proceedings were
concluded. The Governing Body cites the U.S. Supreme Court's decision in Harris
v. Quinn, 134 S.Ct. 2618 (2014), and in particular the comments of Justice Alito
criticizing the rationale qfAbood v. Detroit Bd. Of Edu., 431 U.S. 209 (1977). That
was all addressed by Attorney Bradley in his presentation to the Panel.
On Merit Pay, the Governing Body rejected the Award on the grounds that
the State's offer was reasonable because merit pay is used in both the public and
private sectors, and because there were safeguards in the proposal against using
impermissible factors for awarding merit pay, and providing access to the
grievance procedure to resolve disputes. These reasons reflect the Governing
Body's assessment of the proposal as written. The record contains testimony and
exhibits showing that merit pay is used in the public and private sectors, and the
safeguards the Governing Body points to are contained in the language of the
proposal itself. 2
•*·-X··X-

Follmt\ring the issuance of the Order, the Lodge sought to add the issue of Step Increases
to the Supplemental Proceeding, on the theory that the State had in effect rejected the Award on
that topic by taking actions that the Lodge consider inconsistent with the Award. The Panel
rejected that analysis, finding that the issue of Step Increases might be relevant to the Panel's
retained jurisdiction over implementation issues, but could not be considered in the
Supplementary Proceeding convened under Section 14(0) of the Act, since the Governing Body
had not rejected that term.
A hearing was convened on the rejected terms on .January 3rd.

3

At the hearing, the State

again raised its argument that the scope of the proceeding should include reasons beyond those
given by the Governing Body for rejection of terms. The Chair affirmed the earlier ruling that the
only relevant issues were those raised by the Governing Body's rejection of terms, but allowed the
presentation of an Offer of Proof, including testimony and exhibits, on the issue of whether the
health insurance Award ran contrary to the Illinois Constitution because there was not an
appropriation funding the Troopers' offer. The State presented the offer of proof on health

2

Order Defining The Scope Of Further Proceedings Before The Arbitration Panel, (12/17/16), at pages 5-7.

Following the conclusion of the supplemental proceeding, the Panel reconvened the original arbitration
proceeding to hear arguments over the Lodge's implementation issues. Those issues are not related to the
rejection of terms and are not addressed in this Supplemental Award.

:3
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insurance, but provided no additional evidence on the issues of Merit Pay/Gainsharing, or Fair
Share. For its part, the Lodge made arguments concerning the untimeliness of the State's
objections to health care, and noted that the Motion to have the issue held in abeyance was filed
in August, and disposed of before the Award was issued. Post-hearing briefs were submitted by
the parties, and the record was closed on .January 17, 2017.
The Arguments of the Parties
The Arguments of the State
The State argues that the Governing Body properly rejected the terms of the Award
selecting the Lodge's final offers on Fair Share, Merit Pay/Gainsharing, and Health Insurance.
On the issue of Fair Share, the State argues that the Supreme Court's comments in Harris v. Quinn
clearly foreshadow a ruling that compulsory payments to labor organizations representing public
employees will be found to violate the First Amendment. This supports the Governing Body's
conclusion that the Fair Share provision should be rejected as unconstitutional, and the
Arbitration Panel should reject it as well.
With respect to Merit Pay/Gainsharing, the Governing Body reasonably concluded that
the State's proposal for merit pay tracked systems used in many private sector organizations, and
in at least 18 collective bargaining agreements the State had negotiated with other labor
organizations. The State expressly disclaimed any application of the proposal that would allow
for pay to be determined by favoritism, pollical considerations, or purely subjective factors, and
allowed access to the grievance procedure in the event of disputes. Granting that the State could
be in a position to unilaterally determine the criteria for merit pay, it is constrained by a ban on
using subjective factors, and by the availability of the grievance procedure. The Arbitration Panel
should reconsider its position on merit pay and award the State's position for the reasons set forth
by the Governing Body.
On health insurance, the State renews its argument that the Panel Chair erred in ruling
that the State's constitutional argument should not be considered. The State points out that
arbitration proceedings are to be informal, and are not to be governed by the rules of evidence.
Further, the criteria by which an interest arbitration panel must makes its judgments are the
same, whether it is an initial award or a supplemental award. The first of those criteria is the
"lavvful authority of the employer." The unconstitutionality of the Panel's Award is obviously
something that must be considered, whenever it is raised. The State cannot expend public funds
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when it lacks a legislative appropriation for the expenditure. Here the proffered evidence shows
that the State budget is not sufficient to maintain the status quo on health insurance, which is
essentially what the Panel's Award requires. The State has only $i.2 to $i.3 Billion dollars
available, and needs $3 Billion to maintain the current plans. The Panel must reconvene and hear
and admit the evidence it barred, in order to provide the State with the benefit of the supplemental
proceeding the statute requires.
The State also renews its previous assertions that the issue of health insurance should have
been held in abeyance because of the pending unfair labor practice(s) alleging that it is not a
mandatory topic of bargaining. The Labor Board's decision to entertain these ULPs, and its
comments to the effect that this is an unsettled point of law create great uncertainty on this point,
and the Panel should refrain from ruling until the Labor Board has an opportunity to provide
clarity. The Panel's ruling was premature, and the Governing Body recognized this flaw in
rejecting the health insurance Award. The Panel should likewise recognize this flaw and withhold
a ruling.4
The Arguments of the Lodge
The Lodge argues that the Panel properly restricted the hearing to the reasons given by
the Governing Body for rejecting the three terms of the Award, and not venturing into other,
unstated reasons and issues. The statute requires the Governing Body to provide its reasons for
rejecting a term, and it requires the Arbitration Panel to reconvene to consider the rejection. As
the Panel correctly noted, the only reason for this language can be to narrow the issues for
reconsideration. Otherwise the giving of reasons serves no purpose. This point was made long
ago, by Arbitrator Malin and Arbitrator Briggs.5 Arbitrator Malin observed that the timeline for
the supplemental processing does not run when the terms are rejected, but rather once the
reasons are given. That strongly suggests that the reasons are what the Arbitration Panel must
consider, not simply the fact of rejection.
The Lodge argues that there is an extraordinarily high threshold for an employer when
arguing that an interest arbitration should be changed. The eminent arbitrator Anthony Sinicropi
4 The State makes additional arguments about the question of retained jurisdiction over implementation
issues, and the propriety of the Panel Chair's having opined on issues regarding that subject. As noted
above, this question is not present in this Supplen1ental proceeding, and is not addressed herein.

s Village of Fox Lake, ISLRB No. S-MA-98-122 (Malin, 1999), and Village qf Westchester, ISLRB No. SMA-90-167 (Briggs, 1991)
Illinois State Police - FOP Lodge 41 - Supplemental Interest Arbitration - paqe 6

noted in Peoria County (Sinicropi, 1986) that the structure of the statute suggested that an
employer must prove a significant and previously unknown hardship resulting from the Award,
or that the Award was made in manifest error. Neither circumstance is present in this case.
On the merits, the Fair Share determination of the Arbitration Panel is clearly correct.
There is no hardship or error, and the Panel must stand on its original decision. The same is true
of the Merit Pay/Gainsharing proposals. The State has shown no reason at all for the Panel to
change its position.
With respect to Health Insurance, the State puts forward two arguments, neither of which
is persuasive. The Governing Body decided that the decision was premature, because there is a
pending unfair labor practice in which the issue is whether health insurance is or is not a
mandatory topic of bargaining. This issue has been decided. The Board's General Counsel
decided, in a decision involving these parties, that health insurance is mandatory. This Panel, in
this very case, reached the same conclusion. The statute expressly prohibits interrupting an
interest arbitration because of the filing of an unfair labor practice, yet that is precisely the reason
the Governing Body gives for seeking to interrupt this proceeding. Moreover, it cannot be argued
that there is anything premature about settling the dispute on health insurance. The ULP the
State relies upon was filed nearly a year ago. That was after the parties had bargained to impasse,
filed their final offers, and had an opportunity to object to offers on the grounds of being nonmandatory. The hearing in this matter was in its

12th

day when the ULP was filed. The State

never, up to that point, suggested that this was non-mandatory.
The State also argues a completely new issue, suggesting that the lack of an appropriation
for health insurance renders selection of the Lodge's offer unconstitutional. This assertion was
never made before the rejection of the Award. The Panel never had any opportunity to consider
this argument, and as such, it was waived and may not now be asserted. The State relies on CMS

v. AFSCME, 2016 IL 118422 (2016), which was decided while this case was still in the hearing
stage. If it wished to raise this argument, it had months to do so. Having failed to do so, it may
not bring it up after an unwelcome Award has been issued.
Even if there was some basis on which to consider the appropriation argument of the State,
the argument is logically flawed and factually untrue. If the lack of an appropriation prevents
selection of the Lodge's offer, it also prevents the selection of the State's offer. It would also

Illinois State Police - FOP Lodqe 41 - Supplemental Interest Arbitration - page 7

prevent the State from paying for health insurance in the other 18 contracts it touts as supporting
its position. But, in fact, there is nothing to prevent the State from paying for the Lodge's final
offer. The current appropriation is more than sufficient to pay for this insurance plan in this
bargaining unit. It may fall short of paying for this plan for all employees in the State, but that is
not what the Award requires. There is no evidence that the State intends to apply this plan to any
employee outside of this bargaining unit. Finally, even if there was some question of the
sufficiency of the appropriation, the State's argument confuses the Panel's ability to award a
contract term, and the State's ability to comply with contract term over time.

Discussion
Scope of the Supplemental Proceeding
The State has reasserted its argument, previously addressed and rejected by this Panel,
that the supplementary proceedings should include arguments that do not respond to the reasons
given by the Governing Body for having rejected terms of the Award. The Panel remains
persuaded that this is an unsound reading of the statute. In rejecting the terms on health
insurance, the Governing Body explained that it believed the Award was premature, since the
issue of whether health insurance is a mandatory topic of bargaining is pending before the Labor
Board in an unfair labor practice proceeding:
The terms of the award regarding the Trooper's health insurance should be
rejected. The issue of health insurance is pending before the Illinois Labor
Relations Board with the next day of hearing scheduled for .Jan 3, 2017. As such,
we believe it would be premature to include the terms of the Award regarding the
Trooper's proposal on health insurance in the collective bargaining agreement.
Therefore, we reject this term.
While the State also argued to the Governing Body that the lack of a sufficient appropriation
should prevent acceptance of the Award, the Governing Body did not mention this as a reason for
rejecting the health insurance provision, and it cannot be plausibly read into the reasons it gave.
The statute requires more than just an up or down vote of the Governing Body on the terms
of the Award. It requires a statement of reasons for a rejection and sets a time limit for providing
those reasons. It is the provision of the reasons, and not the vote to reject, that triggers the
requirement that the Arbitration Panel reconvene for supplemental proceedings:
(o) If the governing body of the employer votes to reject the panel's decision, the
parties shall return to the panel within 30 days from the issuance of the reasons
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for rejection for further proceedings and issuance of a supplemental decision. All
reasonable costs of such supplemental proceeding including the exclusive
representative's reasonable attorney's fees, as established by the Board, shall be
paid by the employer. 5 ILCS 315/14(0), emphasis added.
The State's theory in this case is that the rejection of a term opens that term back up for
reargument and reconsideration on any and all grounds. If that was the case, there would be no
particular reason to require the Governing Body to explain why it rejected the term. Yet the
statute clearly places great significance on the statement of reasons. The purpose of this is
obvious. The operation of the statute post-Award is designed to confine the dispute. Thus, it
provides that terms not affirmatively rejected will become part of the collective bargaining
agreement. This prevents the governing body from a serial rejection of terms in succeeding
ratification votes. If a term is not rejected in the first vote, it is off the table, and the dispute is
confined to those terms that are affirmatively rejected. With respect to rejected terms, the
governing body must state its reasons within 20 days of the rejection, which begins the process of
supplemental proceedings before the arbitration panel. Logically, if the requirement for giving
reasons has any meaning, those proceedings should be confined to the reasons given. The Panel
then has an opportunity to revisit those terms considering the reasons given, and either agree vvith
those reasons, or explain why it does not agree with those reasons, or why it finds them
insufficient to overcome the Panel's reasons for the original Award. Again, this serves to narrow
and confine the dispute.
While the neutral chair expressed skepticism during the hearing about the logic and the
accuracy of the appropriations argument as applied to health insurance, the refusal to broaden
the scope of the supplemental proceeding has nothing to do with whether it is a good argument
or a bad argument. It has to do with it being an irrelevant argument. The statute limits our
consideration to the reasons given for rejecting the terms of the Award, and the lack of
appropriations was not a reason given by the Governing Body of the State.
Fair Share
The 2012-2015 collective bargaining agreement provided that employees in the bargaining
unit who elected not to join the Union would be obligated to pay their proportional cost of
collective bargaining, contract enforcement and other activities undertaken for their benefit by
the Union. In the public sector, these provisions are referred to as Fair Share. The State's final
offer proposed to eliminate this provision, while the Lodge proposed to retain it. The Award
rejected the State's position, and retained the status quo on the issue of Fair Share. In rejecting
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this term of the Award, the Governing Body explained that it found the State's position more
reasonable, because Fair Share is "unconstitutional as it acts to compel employees to support an
organization that is contrary to their beliefs. Furthermore, the United States Supreme Court
criticized the constitutionality of the reasoning in Aboud (sic) in Harris v. Quinn. Thus, the
arbitration award should not have rejected the State's proposal."
This is the same argument that was made by the State in the original proceeding. In
rejecting the argument, the Panel found that it was simply incorrect. The actual state of the law
is that Fair Share is constitutional, and courts at all levels have so ruled. Nor is the State in any
way disadvantaged if it continues the Fair Share provision, and the Supreme Court subsequently
changes its mind. As explained in the Award:
The sole basis on which the State proposes to remove fair share from the
collective bargaining agreement is its guess as to which way future court decisions
will fall on challenges to fair share. If such decisions come, and they impair the
State's ability to abide by the fair share provisions, Article 36 of the contract is
specifically designed to address such an eventuality. The Savings Clause provides,
in part: "If any provisions of this Agreement or any application thereof are found
by competent authority to conflict with any existing or subsequently enacted
federal or state legislation or executive order or by virtue of any judicial action, the
remaining provisions of this Agreement shall remain in full force and effect. In
such event, upon request of either party, the parties shall meet promptly and
negotiate with respect to substitute provisions ... " Unless and until such a decision
is issued affecting the State's ability to comply vvith the fair share provision, Abood
remains the law of the land. ¥.·H
The reasons given by the Governing Body are based on an incorrect statement of the law.
The Panel finds no basis for disturbing its Award on this issue.
Merit Pay/ Gainsharing
The State's final offer proposed to implement a system of Merit Pay for unit employees. 6
The State's concept was that it would deveilop criteria for measuring merit, give the Lodge a chance
to review and comment, and then award lump sum bonuses for high performance. The proposal
was that at least 25% of the workforce would receive some sort of bonus, and that the bonuses
could total as much as 2% of base payroll, depending upon appropriations. While the proposal
did not include any specific criteria, or even general criteria, it did describe the State's aspirations
6

The same provision would have introduced Gainsharing. Since that proposal was bundled in a single offer with the
Merit Pay. it was rt'.jected, even though it was treated as considerably less controversial. An Arbitration Panel does
not have the authority to parse out pieces of an offer on an economic issue.
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for its merit pay system: "The Department's intent is to develop policies that will reward
employees or group of employees based on specific achievements and to prevent payouts that are
influenced by favoritism, politics, or other purely subjective criteria. Compliance with the policies
for both of these programs shall be subject to the grievance and arbitration procedure."
The Panel rejected the Merit Pay proposal, noting that it was offered in the context of a
general wage freeze and freeze on experience increments, and thus would be the major component
of the compensation system for the duration of the contract.

As such it represented a

"breakthrough proposal" - something that is completely new to the contract, significant, and
sought through arbitration rather than voluntary agreement.

Breakthrough proposals are

disfavored in arbitration, and especially high levels of proof are required before a breakthrough
will be ordered.
As explained in the original Award, the proposal for Merit Pay was a monumental
breakthrough that did not have the degree of support that well established arbitral law requires,
and that had the potential to create rancor and discord in the bargaining relationship:
The proposal to introduce a major component of compensation that is
largely controlled by the employer, is specifically designed to exclude some
employees, [footnote omitted] and would almost certainly result is significant
disparities even as between those who did receive compensation, is the very
definition of a breakthrough. The basic requirement for a breakthrough proposal
to be accepted is that it addresses a problem. Yet there is no proof that the current
compensation system does not work as intended, that employees are not motivated
or productive, or that a switch to a discretionary system is somehow needed. If
this was purely an add-on to a normal pay package, the fact that it is an add-on and
not a replacement would make it less dramatic. But in the context of an offer that
has no other general salary increase, and the withholding of experience increments
that are built into the salary grid and the promotional system, merit pay becomes
the classic solution in search of a problem - it is the "good idea" described by
Arbitrator Benn.7 On this record, it does not come close to meeting the test for a
breakthrough in arbitration.
Merit pay, as a concept, has much to recommend it, so long as it is
transparent, thoroughly understood and broadly acceptable. To simply say "we
will pay on the basis of merit" is at best to state an aspiration. The bargaining of
wages is one of the most elemental rights and duties of a labor organization. If a
union wants to give over the bulk of the decision making on that subject to an
employer, that is its right, but no arbitrator would lightly order a union to do so.
1 [Footnote 27 in the original Award] ".. .it is not the function of an interest arbitrator to make changes to
terms of existing collective bargaining agreements based only on good ideas. That is why the party seeking
the change must show that the existing condition is broken and therefore in need of change ... " City of
Chicago and Fraternal Order of Police Chicago Lodge 7 (Benn, 2010).
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There is no evidence in this record that would compel such a result, and
accordingly the State's proposal on merit pay and gain sharing cannot be accepted.
The Governing Body believed the Merit Pay proposal was reasonable, because the State promised
to avoid favoritism or political considerations, merit pay systems are used elsewhere and because
dissatisfied employees could grieve. However, it remains the case that this proposal does not meet
one of the most basic requirements of interest arbitration - that there be a proven need for the
change.
Moreover, the Governing Body's determination that these vague criteria make the
proposal reasonable is the same argument that was made, considered, and rejected in the original
Award. Nothing has changed since then. The language still vests virtually unlimited authority in
the employer to decide the procedures and criteria for awarding merit pay. What businessperson
would agree to a contract to provide services for compensation to be determined later, according
to unknown criteria which will be announced later, by the other party to the contract, based on
the assurance that the other party does not want to use favoritism or political considerations? Yet
that is what the Lodge is asked to do under the State's final offer. This is not said to question the
State's good intentions, but to highlight the difficulties in imposing such a system over the
objections of a party. The State did not meet the well-settled and rigorous standards for proving
that a breakthrough should be ordered, and the Panel is not persuaded that there is any reason to
change the original terms of the Award on the issue of Merit Pay.
Health Insurance
As discussed above, the Governing Body rejected the Award on Health Insurance because
there is a pending unfair labor practice on the subject, which may or may not find that health
insurance is a non-mandatory topic of bargaining. Thus, it concluded that the Award was
premature. This tracks with the State's attempts to have the Panel hold the economic issues in
abeyance because of the issuance of a charge in that case, and its attempt to have the Labor Board
order the Panel to hold the decision in abeyance. 8

8

As more fully explained in Appendix "C" of the original Award, the Motion to the Panel was rejected
because the State had not made a timely objection to the Lodge's health insurance offer, and because the
General Counsel of the Labor Board had issued a declaratory mling finding the issue in general was
mandatory. The Motion to the Labor Board was rejected because the Board found it had no such authority
over the Arbitration Panel.
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There are a number of problems with the Governing Body's rationale, but the principal
one is that it is directly contrary to the commands of the statute. The Labor Act provides, in the
final sentence of Section 14(d), that "Arbitration proceedings under this Section shall not be
interrupted or terminated by reason of any unfair labor practice charge filed by either party at any
time." The Governing Body expressly asserts that the pending unfair labor practice charge should
interrupt this arbitration proceeding. There is no way to reconcile the Governing Body's rationale
for rejecting this portion of the Award with the statutory language. If the Arbitration Panel
acceded to the Governing Body's reasoning, it would be acting in contravention of the Labor Act.
As the reasons stated for rejecting the Award on Health Insurance are illegal, we decline to alter
the terms of the Award with respect to Health Insurance.
On reconsideration of the rejected issues of Fair Share, Merit Pay and Health Insurance,
the Arbitration Panel makes and issues the following

Supplemental Award
Article 6 - Fair Share
Award: The final offer of the Lodge is adopted. The Fair Share provisions of Article 6 vvill
remain status quo, as per the prior agreement.

Merit Pay/ Gain Sharing
Award: The final offer of the Lodge is adopted. There will be no merit pay or gain sharing
program added to the collective bargaining agreement.

Health Insurance
Award: The final offer of the Lodge is adopted, and will be incorporated to the 2015-2019
collective bargaining agreement as a separate Article.
Signed this 24th day of .January, 2°j7=
.
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.··_··~-------- Da~iel 'riels.en, N~utral Chair
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Concurrence and Dissent of Bruce Bialorucki, Labor Delegate 9
I concur and dissent as follows:
Fair Share
I concur XXXX

I dissent - - -

I concur :XXXX

I dissent _ _

I concur :XXXX

I dissent - - -

Merit Pay/ Gain Sharing
Health Insurance

/s/ Bruce Bialorucki
Bruce Bialorucki, Labor Delegate

Concurrence and Dissent of Joseph Hartzler, State Delegate 10
I concur and dissent as follows:
Fair Share
I concur_ __

I dissent XXXX

I concur_ __

I dissent XXXX

I concur_ __

I dissent XXXX

Merit Pay/ Gain Sharing
Health Insurance

/s/ Joseph Hartzler
.Joseph Hartzler, State Delegate

9 Lodge Delegate Bialorucki has authorized the Chair to electronically affix his signature indicating that he
concurs in the Award.
10 State Delegate Hartzler has authorized the Chair to electronically affix his signature indicating that he
dissents from the Award.
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THE ILLINOIS DEPARTMENT OF STATE POLICE
and

ILLINOIS TROOPERS LODGE #41,
FRATERNAL ORDER OF POLICE
2015-2019 Collective Bargaining Agreement
Case No. S-MA-15-347

APPENDIX "A" TO THE SUPPLEMENTAL
ARBITRATION AWARD

Before the Arbitration Panel

In the Matter of the Arbitration of an Interest Dispute Between
THE ILLINOIS DEPARTMENT OF STATE POLICE

and
ILLINOIS TROOPERS LODGE #41,
FRATERNAL ORDER OF POLICE

2015-2019 Collective Bargaining Agreement
Case No. S-MA-15-347
Daniel Nielsen, Neutral Chair
Bruce Bialorucki, Union Delegate
Joseph Hartzler, Employer Delegate
Appearances:
Asher, Gittler and D'Alba, by Joel D'Alha and Ryan Hagerty Attorneys at Law,
200 West Jackson Boulevard, Suite 1900, Chicago, IL 60606, appearing on
behalf of Illinois Troopers Lodge #41, Fraternal Order of Police.
Laner Muchin, by Mark Bennett and Thomas Bradley, Attorneys at Law, 515
North State Street, Suite 2800, Chicago, IL 60654, appearing on behalf of the I1linois
Department of State Police.

ORDER DEFINING THE SCOPE OF FURTHER PROCEEDINGS
BEFORE THE ARBITRATION PANEL
The Award in this matter was submitted on December
following on December

11th.

2,

2016, vvith an Opinion

The Award is subject to ratification or rejection by the

Governing Body:
(n) All of the terms decided upon by the arbitration panel shall be included
in an agreement to be submitted to the pub1ic employer's governing body
for ratification and adoption by law, ordinance or the equivalent
appropriate means. The governing body shall review each term decided by
the arbitration panel. -»** If the governing body affirmatively rejects one

or more terms of the arbitration panel's decision, it must provide reasons
for such rejection with respect to each term so rejected, within 20 days of
such rejection and the parties shall return to the arbitration panel for
further proceedings and issuance of a supplemental decision with respect
to the rejected terms. H·7C· 5 ILCS 315/14(n)

Ratification and Rejection by the Governing Body
Pursuant to Section 3(h) of the Illinois Public Labor Relations Act. 5 ILCS 3
15/ 3(h), the Governing Body of the State of Illinois, for purposes of ratifying or rejecting

interest arbitration awards, is comprised of the Members of the State Labor Relations
Board, the Director of the Department of Labor, and the Director of the Department of
Central Management Services. The Governing Body met on December 13,

2016

to

consider the questions of ratifying or rejecting the terms of this Award. The Governing
Board rejected three of the terms of the Award, and articulated its reasons for doing so:

***
Terms of the Award Regarding the State's Proposal on Merit Pay
and Gainsharing

1)

The terms of the award regarding merit pay and gainsharing should
be rejected. The State's proposed provision regarding merit pay and gain
sharing were reasonable as indicated by its use in both private and public
sectors. The reasonableness of the State's proposal is also supported by its
safeguards against the use of subjective factors such as favoritism and/ or
politics, and gives employees the opportunity to avail themselves of the
grievance process. Thus, the arbitration award should not have rejected
the State's proposal and we reject this term of the Award.
2)
Terms of the Award Regarding the Trooper's Proposal on Health
Insurance

The terms of the award regarding the Trooper's health insurance
should be rejected. The issue of health insurance is pending before the
Illinois Labor Relations Board ·with the next day of hearing scheduled for
.Jan 3, 2017. As such, we believe it would be premature to include the
terms of the Award regarding the Trooper's proposal on health insurance
in the collective bargaining agreement. Therefore, we reject this term.
3)

Terms of the Award Regarding the State's Fair Share Proposal

The terms of the award regarding fair share should be rejected. The
State's proposed provision regarding fair share were reasonable. The
2

current collective bargaining agreement and arbitration award are
unconstitutional as it acts to compel employees to support an organization
that is contrary to their beliefs. Furthermore, the United States Supreme
Court criticized the constitutionality of the reasoning in Abood in Harris v.
Quinn. Thus, the arbitration award should not have rejected the State's
proposal and we reject this term of the Award.
*"**
Where a term or terms are rejected by the employer's governing body, the matter
is remanded to the arbitration panel for further proceedings and the issuance of a
supplemental decision:
(o) If the governing body of the employer votes to reject the panel's
decision, the parties shall return to the panel ·within 30 days from the
issuance of the reasons for rejection for further proceedings and issuance
of a supplemental decision. All reasonable costs of such supplemental
proceeding including the exclusive representative's reasonable attorney's
fees, as established by the Board, shall be paid by the employer.
5 ILCS 315/14(0)
On receipt of the letter advising the Arbitration Panel of the rejection of these three
terms, the Chair -vvrote to the representatives of the State and the Lodge, noting the
rejection and the grounds cited for rejection, and suggesting a process for considering
the rejection and generating a Supplemental Award:
The bases articulated by the governing body for rejecting Merit Pay,
Health Insurance and Fair Share were all litigated and briefed in either the
interest arbitration or the Motion. Given that, I am reasonably
comfortable in saying that additional evidence is probably not required. I
would solicit your views on whether you wish to orally argue the merits of
the resubmission to the panel, perhaps in a conference call. 1
The Lodge indicated that it would be -vvilling to participate in a conference call
proceeding, but asked that if the State was not willing to immediately engage in that
procedure, the Panel simply issue a Supplemental Award reaffirming the terms of the
original Award.

The State objected that there was no emergency requiring abrupt

action, and that both the Lodge's request and the Chair's proposal of a conference call
1

December 13, 20J6 E-Mail from Dan Nielsen to Mark Bennett, Thomas Bradley, Dennis Murashko, Joel
D'Alba, Ryan Hagerty, Joe Moon, Lodge Delegate Bruce Bialorucki, and State Delegate .Joseph Hartzler
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proceeding would be inconsistent with the terms of the Labor Act. The State also
asserted that there were grounds to support rejection of the Award on the topic of health
insurance beyond those mentioned in the Governing Body's decision:

Respectfully, the procedure that the Lodge is insisting upon does not
comply with the Labor Act and would, if implemented, cause the
Arbitrator to violate it.
Section 14(o) of the Labor Act says, in pertinent part: "the parties shall
return to the panel within 30 days from the issuance of the reasons for
rejection for further proceedings and issuance of a supplemental decision."
This provision has several parts. First, it does not require or even
contemplate the so1t of immediate, unnecessary action that FOP has
requested. By giving the parties 30 days to return to the panel, it does not
contemplate that one party would rush the other or the panel into
immediate action.
Second,
it
reqmres
the
parties
to
engage
m
further
proceedings. "Proceedings" is a term used 25 times in the Labor Act,
including Section 14, which governs interest arbitration, and is presumed
to have a consistent meaning throughout the act, whether it means a
proceeding on an unfair labor practice charge or a proceeding after the
Governing Body acts. Although Section 14 says interest arbitration
proceedings may be informal, the Labor Act clearly contemplates
something more than a phone call.
Third, there is additional evidence and argument that the State needs an
opportunity to submit. This would include evidence not in the current
record on the lack of appropriation to pay for the Lodge's health insurance
proposal, and legal argument on recent decisions, including a recent
decision by the I1linois Supreme Court, which the State contends prevent
the State from providing the health insurance proposal that the Governing
Body rejected. This appropriation issue was presented to the Governing
Body by the State as a basis for rejecting the health insurance component
of the award.
Fourth, Section 14 contemplates that after the supplemental proceedings
are completed, the panel will issue a supplemental decision. The State
respectfully requests an opportunity to file vvritten briefs vvith the panel to
argue the merits before any such decision is issued. There's no reason,
certainly none provided by the Lodge, to deviate from the ordinary process
for resolving any dispute as part of supplemental proceedings resulting
from the Governing Body's rejection of certain items.
4

Finally, FOP will not be harmed if, instead of rushing to an immediate
decision via phone, the panel follows the Labor Act. None of the three
terms that were rejected are being implemented by the State. Although
this means that the FOP members, unlike other employees of the State, do
not currently have the opportunity to increase their earnings through
merit pay and gainsharing (an outcome that FOP wanted), there are no
terms being imposed on FOP that they did not \Vant or that the panel
awarded to the State and remain unchallenged by the Lodge.
Therefore there is no emergency that needs immediate action. 2
***
Scope of the Further Proceedings

The statute requires "further proceedings" by the Arbitration Panel. The Board's
rules provide that "The neutral chairman shall call together the panel and convene a
supplemental interest arbitration hearing within

30

days after issuance of the reasons

for rejection. The supplemental hearing shall be conducted in accordance \vi.th Section
1230.90."3

Section

1230.90

provides, inter alia, that the proceedings will be informal,

and that the Chair will control those proceedings to ensure that they are concluded
expeditiously. The nature and scop~ of these proceedings would depend upon the issues
i

to be addressed and resolved. Ifi for example, there is no evidence outside of the
existing record that bears on the

~ejection,

the calling of witnesses in the hearing to

repeat what has already been said "'fould be cumulative. In that same vein, the calling of
I

·witnesses to provide testimony on

~ssues

not before the Panel would burden the record

with irrelevant information.
In this case, the issues before the Panel are the Governing Body's rejection of the
Award on the issues of Merit Pay, Health Insurance, and Fair Share. The statute
requires that the Governing Body provide the Panel V\rith its reasons for rejecting any
item. The only purpose for this caq be to allow the Panel to reconsider its initial Award
on those issues in light of the reasons provided. It is not a general reopening of the
record to allow those issues to be completely relitigated. The purpose of the
December 15, 2016 E-Mail from Thomas Bradley to Dan Nielsen, Mark Bennett, Dennis Murashko, Joel
D'Alha, Ryan Hage1ty, Joe Moon, Lodge Delegate Bruce Bialorucki, and State Delegate Joseph Hartzler
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Section

i230.110

(e)
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supplemental proceedings is to take evidence, if there is evidence to be had, bearing on
the reasons given for rejection. It is the Governing Body that has defined the issues for
this proceeding.
While the State proposes to offer evidence and arguments about the lack of an
appropriation to pay for the Lodge's health insurance proposal, and suggests that this
evidence and argument was raised to the Governing Body, it does not appear that the
Governing Body in any way relied upon the lack of an appropriation in rejecting the
award of the Lodge's Health Insurance offer. Instead, the Governing Body relied on the
fact that the Labor Board has the issue of health insurance pending before one of its
hearing officers, and thus the Panel was premature in ruling on the issue. That is the
reason given, and that is what the issue before the Panel would be.
On Fair Share, the reason grven for rejection was the Governing Body's
conclusion that Fair Share is unconstitutional, as an abridgement of a dissenting
employee's free speech rights. That is a legal conclusion, and Attorney Bradley made a
presentation to the Panel on that topic. It is not apparent that there is any fact outside
of the existing record that led the Governing Body to that conclusion, nor does it appear
that there has been any ruling by a court that would have changed the state of the law
since the original proceedings were concluded. The Governing Body cites the U. S.
Supreme Court's decision in Harris v. Quinn, 134 S.Ct. 2618 (2014), and in particular
the comments of Justice Alito criticizing the rationale of Abood v. Detroit Bd. OfEdz1.,
431 U.S. 209 (1977). That was all addressed by Attorney Bradley in his presentation to

the Panel.
On Merit Pay, the Governing Body rejected the Award on the grounds that the
State's offer was reasonable because merit pay is used in both the public and private
sectors, and because there were safeguards in the proposal against using impermissible
factors for awarding merit pay, and providing access to the grievance procedure to
resolve disputes. These reasons reflect the Governing Body's assessment of the proposal
as wTitten. The record contains testimony and exhibits shovving that merit pay is used

6

in the public and private sectors, and the safeguards the Governing Body points to are
contained in the language of the proposal itself.
Nature of the Further Proceedings
Because one or more terms were rejected, the statute reqmres "further
proceedings" by the Arbitration Panel. The Administrative Rules specify that "The
neutral chairman shall call together the panel and convene a supplemental interest
arbitration hearing within 30 days after issuance of the reasons for rejection. The
supplemental hearing shall be conducted in accordance -vvith Section

1230.90."

The

State asse1ts that this requires an in-person hearing, with testimony taken, as well as
written post-hearing briefs, and does not allow for the informal conference call
suggested by the Chair. What constitutes calling together the panel and convening a
hearing depends upon what the purpose and scope of the hearing will be. As noted
above, if there is no non-cumulative relevant evidence to be taken, convening an inperson hearing is an expensive exercise in formalism. It violates the Chair's duty to
control the hearings so as to ensure an expeditious conclusion of the proceedings.
If the State represents in good faith that it has testimony that is non-cumulative

and is relevant to the issues posed by the rejection of terms by the Governing Body, a
hearing vvill be convened to hear that testimony. In general, it is more efficient to
conduct such a hearing in person, rather than by teleconference. The Chair reserves the
right to permit participation by telephone or other remote means of witnesses,
advocates or panel members, if such is requested, and is more feasible than requiring
the physical presence of those individuals. Given that the bases on which the Governing
Body rejected the terms have already been extensively argued in either the interest
arbitration or the Motion to Hold in Abeyance, a shmt briefing schedule V\rill be provided
following the hearing.
On the basis of the foregoing, the Arbitration Panel makes and issues the
follm,ving

7

ORDER

1.

A hearing will be convened for the purpose further proceedings before the

Arbitration Panel on or before January

12, 2016.

Written arguments Y\rill be submitted

on the later of seven days follovdng the hearing, or January

12,

or a date mutually

agreed by the parties.

2.

The further proceedings before the Panel will be confined to the taking of

evidence and submission of arguments relevant to the reasons given by the Governing
Body for its rejection of the terms of the Award on Merit Pay, Health Insurance, and
Fair Share.

j

\\
\I

I

\

/s/ Joseph Hartzler
Joseph Hartzler, State Delegate

/s/ Bruce Bialorucki
Bruce Bialorucki, Lodge Delegate
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The Chair is authorized to state that Delegates Ha1tzler and Bialorucki concur in this Order.
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