Before the Arbitration Panel

In the Matter of the Arbitration of an Interest Dispute Between
THE ILLINOIS DEPARTMENT OF STATE POLICE
and
ILLINOIS TROOPERS LODGE #41,
FRATERNAL ORDER OF POLICE
2015-2019 Collective Bargaining Agreement
Case No. S-MA-15-347
Daniel Nielsen, Neutral Chair
Bruce Bialorucki, Union Delegate
Joseph Hartzler, Employer Delegate
Appearances:
Asher, Gittler and D'Alba, by Joel D'Alba and Ryan Hagerty Attorneys at Law, 200
West Jackson Boulevard, Suite 1900, Chicago, IL 60606, appearing on behalf of Illinois
Troopers Lodge #41, Fraternal Order of Police.
Laner Muchin, by Mark Bennett, Thomas Bradley, David Moore and Darin
Williams, Attorneys at Law, 515 North State Street, Suite 2800, Chicago, IL 60654,
appearing on behalf of the Illinois Department of State Police.

SUPPLEMENTAL ARBITRATION AWARD
The Award in this matter was submitted on December 2, 2016, with an Opinion following
on December 11th . The Panel retained jurisdiction over disputes concerning implementation:
The Neutral Chair will retain the official record and jurisdiction over the dispute
until the parties notify him that any issues related to the implementation of the
interest arbitration award have been resolved.
In addition to the retention of jurisdiction, the Arbitration Panel was bound to exercise
jurisdiction over any rejection of terms, pursuant to Section 14(0) of the Labor Act:
(o) If the governing body of the employer votes to reject the panel's decision, the
parties shall return to the panel within 30 days from the issuance of the reasons
Illinois State Police - FOP Lodge 41 - Second Supplemental Interest Arbitration - page 1

for rejection for further proceedings and issuance of a supplemental decision. All
reasonable costs of such supplemental proceeding including the exclusive
representative's reasonable attorney's fees, as established by the Board, shall be
paid by the employer.
5 ILCS 315/14(0)
The Governing Body (comprised of the Members of the State Labor Relations Board, the
Director of the Department of Labor, and the Director of the Department of Central Management
Services) met on December 13, 2016 to consider the questions of ratifying or rejecting the terms
of this Award. The Governing Board rejected three of the terms of the Award, and articulated its
reasons for doing so. The full text of the Governing Body's decision read as follows:
ACTION OF THE STATE'S GOVERNING BODY
The State's Governing Body convened on December 13, 2016, at an open meeting
to consider the terms of the arbitration award in Illinois Department of State Police and
Illinois Troopers Lodge #41, Fraternal Order of Police, Case No. S-MA-15-347 for review
and ratification. The Governing Body with all members present and having considered
the terms of the arbitration award, reject the following terms for the reasons stated
herein:
1)

Terms of the Award Regarding the State's Proposal on Merit Pay and
Gainsharing

The terms of the award regarding merit pay and gainsharing should be
rejected. The State's proposed provision regarding merit pay and gain sharing were
reasonable as indicated by its use in both private and public sectors. The
reasonableness of the State's proposal is also supported by its safeguards against
the use of subjective factors such as favoritism and/or politics, and gives employees
the opportunity to avail themselves of the grievance process. Thus, the arbitration
award should not have rejected the State's proposal and we reject this term of the
Award.
2)

Terms of the Award Regarding the Trooper's Proposal on Health Insurance

The terms of the award regarding the Trooper's health insurance should be
rejected. The issue of health insurance is pending before the Illinois Labor
Relations Board with the next day of hearing scheduled for Jan 3, 2017. As such,
we believe it would be premature to include the terms of the Award regarding the
Trooper's proposal on health insurance in the collective bargaining agreement.
Therefore, we reject this term.
3)

Terms of the Award Regarding the State's Fair Share Proposal

The terms of the award regarding fair share should be rejected. The State's
proposed provision regarding fair share were reasonable. The current collective
bargaining agreement and arbitration award are unconstitutional as it acts to
compel employees to support an organization that is contrary to their beliefs.
Furthermore, the United States Supreme Court criticized the constitutionality of
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the reasoning in Aboud (sic) in Harris v. Quinn. Thus, the arbitration award
should not have rejected the State's proposal and we reject this term of the Award.
Following supplemental hearings on the Governing Body's rejection, the Panel issued its
Supplemental Award on January 24. The Panel concluded that the reasons proffered for the
rejection were not sufficient to overcome the reasons for the original determination to accept the
Lodge's position on the three disputed issues. Accordingly, the Panel again selected the final offer
of the Lodge on Fair Share, Merit Pay and Health Insurance. That Supplemental Award was,
again, subject to ratification or rejection by the Governing Body.
On February th , the Governing Body met to consider the Supplemental Award. It voted
to reject the three disputed terms, and provided a statement of its reasons on February 16· The
full text of the Governing Body's reasons is:
ACTION OF THE STATE'S GOVERNING BODY
The State's Governing Body convened on February 7, 2017, at an open
meeting to consider the terms of the supplemental arbitration award in Illinois
Department of State Police and Illinois Troopers Lodge #41, Fraternal Order of
Police, Case No. S-MA-15-347 for review and ratification. The Governing Body,
with all members present and having considered the terms of the arbitration
award, rejects the following terms for the reasons stated herein:
1)

Terms of the Supplemental Award Regarding the State's Proposal on Merit
Pay and Gainsharing

The terms of the supplemental award regarding merit pay and gainsharing
should be rejected. The State's proposed provision regarding merit pay and gain
sharing were reasonable as indicated by the use of these concepts in both private
and public sectors. The reasonableness of the State's proposal is also supported by
its safeguards against the use of subjective factors such as favoritism and/or
political affiliation, and it gives employees the opportunity to avail themselves of
the grievance process. Thus, we reject these terms of the Supplemental Award.
2)

Terms of the Supplemental Award Regarding the Trooper's Proposal on
Health Insurance

The terms of the supplemental award regarding the Trooper's health
insurance proposal should be rejected for its inclusion violates both the State
Employees Group Insurance Act of 1971 (SEGJA), 5 ILCS 375/ 1 et seq., and the
Illinois Procurement Code, 30 ILCS soon et seq. We believe these terms violate
the SEGIA because the interest arbitration panel has usurped the statutory
authority granted to the Director of the Department of Central Management
Services by the Illinois General Assembly in enacting the SEGIA, which empowers
the Director to consider whether affordability and cost of coverage warrant
changing the State's health insurance plan. Moreover, we believe that the health
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insurance terms awarded by the arbitration panel violate the Illinois Procurement
Code because those terms specifically list the health insurance providers the State
is required to contract with to provide the benefits set forth in the plan. For the
foregoing reasons, we reject these terms of the Supplemental Award.
It should be noted that the State Panel of the Illinois Labor Relations Board
is a member of the Governing Body as defined by Section 3(h) of the Illinois Public
Labor Relations Act (IPLRA), 5 I LCS 315/ 1. In rejecting the health insurance terms
of the supplemental award for the above reasons, the State Panel is acting in its
capacity as a member of the Governing Body and is not making any determinations
regarding any of the issues raised in the unfair labor practice charge pending
before the Board. Rather, the entire Governing Body is taking action based on the
language of SEGIA and the Illinois Procurement Code separately and apart from
any interpretation of how those statutes interface with the IPLRA. Because the
issue of whether health insurance is a mandatory or permissive subject of
bargaining remains pending before the Illinois Labor Relations Board, the
inclusion of the terms of the supplemental award regarding the Lodge's proposal
on health insurance in the collective bargaining agreement may be premature.
3)

Terms of the Supplemental Award Regarding the State's Fair Share
Proposal

The terms of the supplemental award regarding fair share should be
rejected. The State's proposed provision regarding fair share was reasonable. The
current collective bargaining agreement and arbitration award are
unconstitutional because they compel employees to support an organization that
may be contrary to their beliefs. Indeed, in Harris v. Quinn, 134 S. Ct. 2618 (2014),
the United States Supreme Court criticized the constitutionality of the reasoning
in Abood v. Detroit Board ofEducation, 431 U.S. 209 (1977). Thus, we reject these
terms of the Supplemental Award.

*·**

The Governing Body's rationale for rejecting the terms of the Supplemental Award on Fair
Share and Merit Pay are substantively identical to the reasons stated in its original rejection. On
the subject of Health Insurance, the original rejection cited the pendency of an unfair labor
practice before the Illinois Labor Relations Board State Panel, alleging that group health
insurance for State employees is a non-mandatory topic of bargaining. In its second rejection, the
Governing Body makes mention that the decision on Health Insurance may be "premature"
because the issue is pending before an ALJ1, but focuses on two additional grounds for rejecting
the Health Insurance portion of the Panel's Award. The Governing Body asserts that the Award

After the preparation of this Award, but prior to issuance, the Panel Chair was advised that the State Panel
of the Illinois Labor Relations Board had rendered its decision in the pending ULP, CMS v. Troopers Lodge
#41, S-CB-16-023. While the Labor Board ruling bolstered some of the Panel's conclusions, the disposition
of that case did not directly bear on the Arbitration Panel's reasoning, and the decision was not within the
Governing Body's contemplation when it issued its rejection. The Second Supplemental Award has
therefore not been revised to reflect that development.
1
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conflicts with the State Employees Group Insurance Act of 1971 (SEGIA),

5

ILCS 375/ 1 et seq.,

and the Illinois Procurement Code, 30 ILCS 50011 et seq.
A Second Supplemental Proceeding was convened telephonically on March

10,

and the

parties agreed to submit relevant documents and arguments addressing the Governing Body's
failure to ratify. The State's initial submission was received on March 31, 2017. It did not mention
Fair Share or Merit Pay, but extensively discussed the issue of Health Insurance. The Lodge
entered an objection via e-mail to the contents of the State's submission, asserting that the
arguments made therein went beyond the reasons given by the Governing Body for rejecting the
Supplemental Award: 2
Second, we ask that you issue an order regarding the proper scope of this
proceeding. The Governing Body's rejection of the health insurance portion of the
supplemental award rests on its assertion that the award violates both the State
Employees Group Insurance Act and the Illinois Procurement Code; two
contentions that are central to the State's ULP case and which were rejected by the
ALl. The State's brief does not merely expand the scope of these issues, it adds
several new issues to the mix.
As just one of several examples, the State contends that it has no duty to bargain
over health insurance (beginning at pg. 49 and through the remainder of its
brief). To support its contention, it raises many of the very same arguments that
it raised in the ULP proceeding. There are several reasons why this contention
should not be entertained by you.
First, this is an issue the State failed to raise when it had a chance to make
objections to the Lodge's final offer on health insurance back in January 2016
(pursuant to the parties' agreement regarding the procedure by which issues would
be presented and objections would be made). This argument, as with others we
intend to brief, should be rejected for the same reason you declined to entertain
the State's appropriations argument. The State has waived it. The State should not
be permitted to use the Governing Body review process as a means for working
around the agreement the parties' made at the outset of this interest arbitration
regarding the manner in which objections were to be raised and the finality of the
parties' final offers.
Second, and perhaps more importantly, the claim that health insurance is a non
mandatory subject of bargaining is not a reason articulated by the Governing Body
for rejecting the supplemental decision and award. You have already determined
that the purpose of these proceedings is to "allow the Panel to reconsider its initial
Award... in light of the reasons provided [by the Governing BodYJ ...The purpose of
the supplemental proceedings is to take evidence, if there is evidence to be had,
bearing on the reasons given for rejection. It is the Governing Body that has
defined the issues for this proceeding."
2

E-Mail from Attorney Hagerty to the Panel members and opposing counsel on April 5, 2017.
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Third, you have already determined that it is not the Arbitration Panel's
responsibility to rule on the question of whether a given subject constitutes a
mandatory subject of bargaining. On pg. 3 of your "Order Denying Motion to Hold
the Award in Abeyance Pending Resolution of Unfair Labor Practice," you stated
that "it's clear that the interest arbitration panel is not to make any determinations
as to whether there is a duty to bargain over any proposal. Instead, those
determinations are reserved to the Board's exclusive authority." In fact, that is
exactly what happened. The State's arguments on this issue were arguments that
the ALJ has already ruled on. The State should not be permitted to take a second
bite at the apple through these supplemental interest arbitration proceedings, and
the Lodge requests that you issue an order removing this issue from the scope of
the proceedings before the Lodge is required to brief the matter.
As another clear example of an issue that is beyond the scope of these proceedings,
at pgs. 46-49 of the State's brief, the State reprises its claim that the Lodge's final
offer on health insurance (and the Arbitrator's acceptance of the same) constitutes
a breakthrough proposal, which had been urged by the State in its post-hearing
reply brief at pgs. 50-51. This is not, however, one of the reasons articulated by the
Governing Body in support of its rejection of your supplemental award concerning
health insurance. This is an issue that the parties have already litigated. As you
indicated in your initial "Order Defining the Scope of Further Proceedings Before
the Arbitration Panel," this is not a time for "a general reopening of the record to
allow those issues to be completely relitigated." For these reasons, the Lodge
requests that you issue an order removing this issue from the scope of items the
Lodge is required to brief.
It is important to note that the Lodge's requests to remove these issues from
consideration are not comprehensive. We believe there are additional arguments
raised by the State in its brief that (1) are well beyond the scope of the Governing
Body's decision, (2) were previously waived by the State, and (3) have already been
addressed or ruled on by you or others. These are issues we intend to brief fully as
we recognize that on some level, carrying on further here would serve as the
functional equivalent of submitting a brief. However, we request that the issues
identified above be removed from the purview of this matter with the
understanding that we intend to make similar arguments regarding other issues
raised by the State in its brief.
As we understand the matter, the whole point of this process is to reduce the scope
of issues that remain pending for resolution, not to increase them or posture the
case for further litigation. Moreover, regardless of who is footing the bill, it would
cause an unnecessary accrual of attorneys' fees to require us to spend the time and
expense necessary to brief the merits of these arguments. In a climate in which the
State has already challenged our fees in these supplemental proceedings, we think
it makes sense to evaluate the need to respond to issues that could lie well outside
the proper scope of these proceedings.
**·X·

In response, the Chair issued an Order reaffirming earlier rulings that the scope of
arguments in the Supplemental Proceedings would be limited to the reasons cited by the
Governing Body for rejecting the terms First Supplemental Award, and that the question of
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whether health insurance was a mandatory topic of bargaining had been settled for purposes of
this case:
The Lodge objects to all arguments not addressing SEGIA and the
Procurement Act. Those objections are well founded. As has been previously
explained, the Act does not contemplate that rejected issues will be reopened for
wholesale relitigation. The arguments that the Arbitration Panel must address are
those that go to the Governing Body's stated reasons for rejecting the terms. Pages
1-33 of the State's submission clearly address the SEGIA and Procurement Act
contentions. Pages 33-46 relate to how the Award on Health Insurance makes an
awkward fit with SEGIA, the Procurement Act and the powers of the CMS Director.
Some of these arguments appear to be more that the Award is a bad idea, rather
than that the Award is illegal, but they arc broadly speaking relevant to the
Governing Body's reasons for rejection. The argument at pages 46-49 is that the
Award on Health Insurance was a breakthrough, and that there was no evidence to
support a breakthrough. This has absolutely nothing to do with the reasons given
by the Governing Body and is not a proper argument. It will not be considered, and
the Lodge is directed not to respond to this argument.
Pages 49-61 of the State's submission assert that Health Insurance is not a
mandatory subject of bargaining. The Governing Body's reasons for rejecting the
Health Insurance Award do not actually say that the Panel should reject the Lodge
offer because it is permissive. Rather, they say that the Award might be premature,
since the issue is (or was) pending before a Labor Board judge. Taking that at face
value, it is no longer premature because the Judge has issued her RDO on the issue.
(Footnote omitted). Assuming that the Governing Body meant that the Award
should not be made because Health Insurance is a non-mandatory topic, that issue
has been settled in this case. On October 3, 2016, the majority of the panel ruled
that the time had long ago run for objecting to the Lodge's offer. Even if Health
Insurance was a non-mandatory topic, parties have the right to go to interest
arbitration over permissive subjects if no timely objection is raised. No timely
objection was made to the Lodge's Health Insurance offer. The law of this case is
that Health Insurance was and is properly before the Arbitration Panel. This
portion of the State's submission is not relevant, and the Lodge is directed not to
respond to it. 13
Footnote 3 of the Order reads:
Just to be clear, the directive is not to respond to the argument that Health
Insurance is non-mandatory. The substance of the argument for why it is not
mandatory largely overlaps the arguments that the Award contradicts the
Procurement Act and SEGIA. Those arguments may be properly addressed, as
the alleged conflict with the two statutes is a separate and clearly enunciated
basis for the Governing Body's rejection.
***

The Lodge's brief was received on April 25, and the State replied on May 9th.3
3 The parties and the panel members graciously agreed to a brief extension for the Chair to provide the
Second Supplemental Award. Time was further extended to consider the implications of the Labor Board's
decision in the unfair labor practice (footnote 1).
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The Arguments of the Parties

The Initial Arguments of the State
The State argues that the Governing Body properly rejected the terms of the Supplemental
Award selecting the Lodge's final offers on Fair Share, Merit Pay/Gainsharing, and Health
Insurance. Focusing on the issue of Health Insurance, the State argues that the Governing Body
rejected the Award because it violates the law, in two respects. First, it improperly usurps the
power of the Director of Central Management Services to design insurance plans, under the State
Employees Group Insurance Act (SEGIA). Second, it specifies which plans will be offered, in
violation of the Procurement Act, which requires bidding for insurance contracts.
The State points out that the SEGIA reserves to the Director of CMS the right to design
insurance benefit plans, and to contract with entities to provide coverage. In so doing, the
Director is required to consider which benefits are required or prohibited by statute, and
"affordability and cost of coverage and care, and competition among health insurers and
providers." The Director is given broad discretion within these general parameters. However, the
Director is prevented from doing these things by the Award because it specifies many aspects of
plan design, including benefits and out of pocket costs, and designates which carriers will be used
to provide benefits. The Panel thereby vests itself with the discretion reserved by statute to the
Director. This flies in the face of the Labor Act, which is expressly made subject to the provisions
of SEGIA. As the Labor Act is the basis of the Panel's authority, and is subordinate to SEGIA, it
follows that the Panel may not presume to dictate to the Director of CMS on questions of
insurance.
The Director of CMS has determined that a 60/40 cost split is a more reasonable balance
than the current 76/24 split. This is the Director's judgment to make. This is buttressed by the
Labor Board's recent declaratory ruling, holding that, given the primacy of SEGIA, premiums are
the only aspect of health insurance that are mandatory topics of bargaining. Everything else,
including questions of plan design, are permissive topics of bargaining. The Arbitration Panel
simply lacks any authority to make the Award it purports to have made. This completely
undercuts the Panel's original rationale - that both proposals were unreasonable, but that the
Lodge's was less unreasonable - because the very threshold for whether a proposal is "reasonable"
would be whether it is legal. Whether the Panel disliked the Lodge's offer less than it disliked the
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State's offer, the fact is that the Lodge's offer is contrary to the law. As such, it cannot be in any
measure reasonable, and the Panel must instead select the State's offer.
The State argues that the Panel's Supplementary Award is also a violation of the
Procurement Code. The Procurement Code applies to, inter alia, insurance contracts, and it
requires the preparation of specs and an RFP, the submission of bids, evaluation of those bids,
and a process for awarding the contracts. This is a detailed process, typically taking a year before
a contract is awarded. The Panel's Award impairs this complex process be specifying details of
plan design which are different than those the State offers to all other employees. This requires
separate analysis, specs, bids and the like, all of which is quite burdensome and time-consuming.
This duplication of effort, and the confusion that would inevitably result from multiple plans,
would place needless and formidable burdens on the State agencies and employees responsible
for procuring and administering the plans. Differing plans require differing budgeting, differing
pricing, differing systems for vendor payment, differing reporting requirements, differing
everything. Allowing collective bargaining over plan design exponentially complicates the process
of securing and administering insurance, and greatly increases the cost of the process for the
State.
Beyond the practical barriers to adopting the Lodge's final offer, that fact that it specifies
certain carriers runs counter to the requirement that competitive bids be taken for insurance. The
only exception is for sole source providers, and in the realm of health insurance that exception
does not apply. The Panel cannot require the Director of CMS to award contracts to specific
carriers without following the bid process required by the Procurement Code. 4

The Response of the Lodge
The Lodge argues that the Panel properly awarded the Lodge's position on Health
Insurance in its Supplemental Award. At the outset, the Lodge argues that the Governing Body's
The State's brief also argues that the Lodge's final offer on Health Insurance is an unjustified
4
breakthrough proposal, and that it is not a mandatory topic of bargaining. As noted above, the Panel Chair
ruled in answer to an objection by the Lodge that the issue of breakthrough was not a reason articulated by
the Governing Body for rejecting the Supplemental Award, and was not therefore a relevant argument, and
that the issue of whether health insurance was a mandatory topic of bargaining was settled by the Panel
when it ruled in October 2016 that health insurance was properly subject to arbitration in this case. The
argument that the Lodge offer is a breakthrough is not discussed in this Second Supplemental Award. The
arguments over the mandatory or permissive nature of the Lodge offer are discussed only in connection
with the Panel's analysis of the State's request for reconsideration of the October Order.
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citation of the SEGIA and the Procurement Code are basically arguments that health insurance is
not a mandatory topic of bargaining, an issue that was settled long ago in this proceeding. If there
was to be an objection that the Lodge's offer was legally defective, it had to be made in January of
2016,

at the agreed upon time for objections. It was not. The State has waived that argument,

and the Governing Body, which is simply another arm of the State, has no ability to resurrect it.
There is a process for making objections, and a forum for deciding those objections. That forum
is the Labor Board. The Arbitration Panel's only role is to set the deadline for making objections.
It cannot decide that something is a non-mandatory topic of bargaining. However, even if
something is non-mandatory, that does not prevent the Panel from making a binding decision on
the topic. Any issue that is properly before the Panel, as is health insurance in this case, is subject
to the Panel's decision-making authority. The substance of the Governing Body's reasoning for
rejecting the Award, and the State's argument in support of rejection, is that health insurance is
exclusively reserved to the Director of CMS, which is just another way of saying it is not a
mandatory topic of bargaining. That issue is closed.
The State's brief keeps returning to the idea that the Award dictates plan design, and must
therefore be rejected. This is the entire premise of its argument about the SEGIA, and most of its
premise in arguing the Procurement Act. The difficulty with this is that it ignores the fact that
both final offers dictate plan design, and are identical or nearly identical in many respects. Any
burdens imposed by the Lodge's offer are ameliorated by the facts that (1) the State's expert on
insurance admitted that the Lodge's plan is the status quo, not some new and exotic creation, and
(2) the Lodge's offer features only the current HMO and PPO plans, while the State offer sets up
seven new and different plans, each with four different cost structures, meaning a total of 28
plans. To the extent that one of these offers is burdensome to implement, it would be the State's.
The State also misstates the degree to which there is any intrusion on the Director of CMS's
authority to design insurance plans. The State continually asserts that this authority trumps any
collective bargaining, but that is not true. While Section 5 of SEGIA has some special status under
the Labor Act, that provision is primarily concerned with reporting to COGFA, offering annual
benefit choice periods, and insuring that an appropriation is available for insurance plans.
Notably, it specifically refers to the prospect of delaying a benefits choice period to allow for the
conclusion of" collective bargaining over employee benefit programs", which clearly indicates that
it does not contemplate that employee benefits are solely within the purview of the CMS Director.
Section 6 of SEGIA is where the Director's role in setting benefits and plan design is specified, and
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Section 6 is subordinate to the Labor Act. Moreover, as the ALJ in the Unfair Labor Practice
found, the parameters for establishing benefits are so broad that they leave ample opportunity for
bargaining to take place without in any way violating Lhe Act. The duty to bargain under the Act
extends to proposals that "supplement, implement or relate to the effect of ... provisions in other
laws." 5 ILCS 315/7. That fairly describes the relationship between the health msurance
provisions at issue here, and the provisions of SEGIA
The State's assertion that the Award unlawfully requires the maintenance of any particular
carrier, and thus evades the bidding process in the Procurement Code, is factually incorrect. The
carriers are identified to define employees' current costs. As the Labor Board's ALl observed, the
final offer of the Lodge seeks to define and maintain the status quo on insurance. There is nothing
in the offer or the Award which prevents the Director from contracting with other carriers to offer
status quo plans. The Lodge affirmatively represents that its intention in using references to
specific carriers was to provide a reference point for benefits and costs, and not to require the use
of those carriers or the exclusion of other carriers. Just as the Panel accepted the State's good
faith assurances that it did not intend a freeze on statutory longevity steps, even though its offer
could have been read to mean that, the Panel should accept the Lodge's good faith assurance that
it does not seek to dictate the choice of carriers.
The State's lengthy arguments over the deleterious practical effects of bargaining on the
procurement process ring hollow, given that the State has collectively bargained health insurance
for decades, without in any way impeding the procurement process. In this round of bargaining,
it has sought to strike separate deals with different bargaining units, all without any apparent
concern over the possible impact on procurement. The fact is that the procurement process is
completely separate from the bargaining process, and always has been. Unions play no role in
procurement. The role of bargaining is to define what is to be procured, and what it will cost
employees. The mechanics of procurement are within the exclusive control of the State, and it
cannot blame the Union if its processes are time consuming, complex, or expensive. Yet it is
apparent that the State can avoid the complexities it has built into its own system by securing
insurance for the Troopers using the same device it has employed for its own proposed plans sole source contracting. However the State chooses to proceed, the mechanics of procuring health
insurance carriers and administrators are in its control, and the final offer of the Lodge does
nothing to impede or complicate that.
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The Reply of the State
The State rejects the responsive arguments of the Lodge as incorrect, both legally and
factually. The Lodge claims that the State stipulated to the Panel's over health insurance, when
no such stipulation was made. The Panel did decide that it had jurisdiction, but that decision was
not based on any stipulation of the State, and the State respectfully submits that the Panel's
decision was wrong and should be reconsidered.
intervening events since the Panel's October
rejection of the Award,

(2)

2016

Reconsideration should occur because of
Order, specifically

(1)

the Governing Body's

the December 2016 decision of the Illinois Appellate Court in Skokie

Firefighters, s holding that "A party cannot insist on bargaining over a permissive subject to the

point of impasse and negotiation can be cut off at any time without recourse", and (3) the March
2017

declaratory ruling by the Labor Board's General Counsel in the AFSCME case finding that

health insurance, other than premium contributions, is not a mandatory topic of bargaining.
The Lodge also misstates the record by claiming that the attorneys for the State represent
the Governing Body, and that the Governing Body is bound by their actions and statements, and
when it claims that the Governing Body is subject to the rulings of the Arbitration Panel. There is
no legal foundation for these claims - they are simply assertions. Nor is the Lodge's broad claim
that the Governing Body is hostage to the prior ruling of the Arbitration Panel supported by any
legal authority. The Governing Body is its own entity, not an extension of or subordinate to the
Arbitration Panel. It has the statutory responsibility to review and either ratify or reject the terms
of the Award. The Panel may not limit the scope of the Governing Body's activities, nor may it be
bound by any agreement the parties have made.
The State further disputes the Lodge's claim that the Lodge offer on insurance is largely
the same as the State's. Clearly they are not the same, and the differences are significant.
Moreover, this claim lacks legal significance. Even if the offers were nearly identical, both would
be permissive, and subject to good faith objection at any time. The Panel has no authority to
decide whether an item is permissive. Once a good faith objection is made, the Panel's role is to
step away from that issue and move on to other things. The State has made a good faith objection,
beginning in January of 2016 and continuing through this date. It is the Panel's duty to step aside
on the issue of health insurance.

s 2016 IL App. 1st 15478 (2016)
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The State draws the Panel's attention to the Lodge's repeated claims that the Labor Board's
ALJ has found in its favor and against the State on various topics. The ALJ has not decided
anything. She had issued a recommended decision, and thal recommendation is subject to an
actual decision by the Labor Board. The case has not been decided, and it remains an open
dispute. Thus any opinions the ALJ may have expressed are not entitled to any weight in this or
any other proceeding. The Lodge relies heavily on her observations, and the vast majority of its
arguments are, accordingly, undercut. Rather than relying on the musings of the ALJ, the Panel
should rely on the clear declaratory ruling of the Acting General Counsel in the AFSCME case.
That determination establishes the good faith basis for the State's objection to the Panel's
assertion of jurisdiction over the health insurance issue. That ruling held that plan design was a
mandatory topic of bargaining only to the extent that the State must inform the unions of the plan
design in sufficient detail to allow bargaining over premiums. It is absolutely clear that the actual
content of the plans is within the unilateral control of the Director of CMS.
The Lodge's arguments over the Procurement Code are likewise without merit. The Lodge
admits that the State does not have to bargain with it over the procurement of insurance contracts,
and it follows that the Lodge offer requiring specific carriers is non-mandatory. Contrary to the
Lodge's assertions, its offer does clearly require the use of specific carriers. It specifically lists the
carriers, and there can be no other reason for that listing. The ALJ's findings that it does not are
simply wrong, and ignore the realities of the interest arbitration process. An Award adopting the
Lodge's offer precludes the State from complying with the bidding requirements of the
Procurement Code, and there is no way to finesse that point. The Lodge's effort to modify its final
offer by saying what it supposedly does and does not intend by its listing of carriers is completely
improper. These offers were final when the deadline for submission of offers passed. The offer
requires the State to use the specified carriers, even though the Lodge admits that it has no
standing to interfere with the State's process for selecting and contracting with carriers.

Discussion
The Governing Body rejected the Panel's Supplemental Award on Fair Share, Merit Pay
and Health Insurance. Each is addressed in turn. As a preliminary matter, however, the Panel
addresses the State's renewed appeal to have the entire issue of Health Insurance removed from
these proceedings as a permissive topic of bargaining. While the Panel Chair ruled that these
arguments had been settled by the October 3, 2016 Order Denying Motion to Hold the Award in

Abeyance, the State argues that three intervening events should cause reconsideration of that
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ruling. The first is the fact that the Governing Body has rejected the terms of the original and
Supplemental Awards. The second is that, to the State's mind, the Appeals Court ruled in
December, in Skokie Firefighters, that good faith objections to permissive topics may be made at
any time, and that this has the immediate effect of terminating negotiations and arbitration over
those topics. The third is that the Acting General Counsel of the Labor Board issued a declaratory
ruling in March

2017,

in a case involving AFSCME Council

31

and the State, that State health

insurance is a mandatory topic only with respect to premiums.
With respect to the first of these intervening events, it is not in any way clear why the
decision of the Governing Body to reject the Award and the Supplemental Award on Health
Insurance would reopen the question of whether the Lodge's final offer is properly before the
Panel. The initial decision to reject was explained in terms of prematurity, because there was a
pending unfair labor practice charge concerning the duty to bargain over health insurance. The
Panel rejected that rationale, since the statute specifically prohibits the suspension of interest
arbitration proceedings because of the filing of an unfair labor practice. The Governing Body's
rejection of the Supplemental Award was premised on its inconsistency with the State Employees
Group Insurance Act and the Procurement Code.
The terms of the supplemental award regarding the Trooper's health insurance
proposal should be rejected for its inclusion violates both the State Employees
Group Insurance Act of 1971 (SEGIA), 5 ILCS 375/ 1 et seq., and the Illinois
Procurement Code, 30 ILCS 50011 et seq. We believe these terms violate the SEGIA
because the interest arbitration panel has usurped the statutory authority granted
to the Director of the Department of Central Management Services by the Illinois
General Assembly in enacting the SEGIA, which empowers the Director to consider
whether affordability and cost of coverage warrant changing the State's health
insurance plan. Moreover, we believe that the health insurance terms awarded by
the arbitration panel violate the Illinois Procurement Code because those terms
specifically list the health insurance providers the State is required to contract with
to provide the benefits set forth in the plan. For the foregoing reasons, we reject
these terms of the Supplemental Award.
This is a fair summary of the State's arguments over time as to why the issue is permissive,
although the Governing Body does not actually claim that the issue is permissive. Nor can it. The
dispute comes to the Governing Body in the same posture it was in when the Panel made its
decision. The Governing Body's authority to review and ratify is not an opportunity to reopen
objections to the final offers, or otherwise revisit the process used in litigating the case. It is the
role of the Arbitration Panel to conduct the hearing, including the preliminary steps of soliciting
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offers and objections to offers, and determining which issues are and are not before the Panel for
decision. Those decisions have been made. 6
The second intervening event, the decision in Skokie Firefighters, would seem to have
greater weight. The Panel's conclusion that Health Insurance is properly before it was premised
on the fact that there is a procedure for raising objections, including a deadline for doing so, and
the State did not take advantage of its opportunity to object to the Lodge's offer. If, as the State
claims, the Frist District Court of Appeals ruled that objections to a permissive topic may be raised
at any time, and simply by being made, bring an end to the consideration of that topic, it would
seem to undercut the rationale of the Panel. However, that is not an accurate reading of the
holding in Skokie Firefighters.
On December 5, 2016, the Appellate Court ruled in Skokie Firefighters that a Village
committed an unfair labor practice by taking a permissive subject of bargaining to arbitration over
the objection of the Union. In discussing the nature of a permissive topic, the court observed that:
"A party cannot insist on bargaining over a permissive subject to the point of impasse and
negotiation can be cut off at any time without recourse." Skokie, at Paragraph 6 [emphasis
added]. This is the language that the State repeatedly cites in its argument to the Panel. But this
is not the earthquake that the State portrays it to be. It is a black letter definition of how a
permissive topic stands in negotiations, and it is included in the Court's introductory paragraphs
sketching out the distinctions between mandatory topics and permissive topics. The sentence the
State relies upon is followed by a citation to the case that stands for that proposition. That case,

Board of Trustees of the University of Illinois v. IELRB, 244 Ill App. 3d 945 (1993) arose under
the Educational Labor Relations Act, and it has nothing to do with interest arbitration or the
procedural rules governing it. The case involved the University's proposal to exclude certain items
from a grievance arbitration clause. The Union had clearly and repeatedly objected to the
proposal as being permissive, and the University nonetheless maintained the proposal to the point

6

None of this is intended to dismiss or minimize the objections made by the Governing Body. While the
Governing Body can no more rule that items are mandatory or permissive than the Panel can, it has the
right and responsibility to articulate the concerns that lead it to reject items in the Award. In asserting that
the Lodge offer creates conflicts with the SEGIA and the Procurement Code, the Governing Body is arguing
that the Lodge's final offer should not be selected because it poses these conflicts, not that it cannot be
selected. That is, even if the topic is mandatory, the Lodge offer should not be selected because it contains
particular defects. That may or may not be true, but it goes to the merits of the offer and not to whether the
offers on Health Insurance are properly before the Panel. Those substantive arguments are addressed
below.
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of impasse and implementation. An unfair labor practice followed. The IELRB found a refusal to
bargain, and the University appealed. The Third District Court of Appeals discussed the general
distinctions between mandatory and permissive topics:
Parties must negotiate in good faith over mandatory subjects of bargaining but are
not required to agree or make a concession on those subjects. An employer may
bargain to impasse over a mandatory subject of bargaining, then unilaterally
implement a change consistent with its pre impasse proposal. In contrast, an
employer may not bargain to impasse over a permissive subject of bargaining, a
subject which the Union may absolutely insist upon. The Union may choose to give
up its right, and the parties may negotiate for that concession, but if the Union
refuses to give in the employer may not make the concession a condition of any
agreement.
That is the extent of the Court's discussion on the ability of parties to cease bargaining on
permissive topics. From that, apparently, is drawn the black letter statement used in Skokie. But
neither Skokie nor the University of Illinois involved the status of a final offer in interest
arbitration that was not objected to in accordance with the procedure established for making
objections. In both cases, it appears that timely objections were made. In the one case, the
University proceeded to implement notwithstanding the objection, and in the other, the arbitrator
issued a bench decision on the merits of the permissive proposal, and awarded it, notwithstanding
the objection.7
Any party can stop negotiating over a permissive topic at any time, and have no liability
for doing so, because by definition it has no underlying duty to bargain on that topic. It may
bargain if it chooses, it may decline to bargain if it chooses. That is the meaning of "permissive."
Once an impasse is reached, parties may also take permissive topics to interest arbitration for
resolution if they choose. The question is how that choice is made known and when. Ever since
interest arbitration was introduced, that question has been answered by setting deadlines for the
submission of offers, and for raising objections to those offers if there are objections to be made.
This is done pursuant to the rules requiring the Chair to control the hearing in order to insure an
expeditious resolution of the dispute. 8 In this case, as in virtually all cases, that process was

7

In fairness to the arbitrator in Skokie Firefighters, the procedural background is anything but clear.

8
Section 1230.9o(c): The neutral chairman shall preside over the hearing and shall take testimony.
(Section 14(d) of the Act) The neutral chairman shall control the hearing to ensure that it is concluded
expeditiously within 30 days after its commencement or within_ such longer period to which the parties may
agree.
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followed. The Panel established a deadline for submitting offers, and for making objections to the
contents of the other party's final offer. The offers were submitted, and no objection was made to
the Lodge's final offer on Health Insurance.9 In subsequently denying the Motion to Hold Award
in Abeyance, the Panel held that an objection not raised in accordance with the established
deadline for making objections could not be considered a "good faith" objection within the
meaning of 80 Ill. Admin Code 1230.9o(k):
Whenever one party has objected in good faith to the presence of an issue before
the arbitration panel on the ground that the issue does not involve a subject over
which the parties are required to bargain, the arbitration panel's award shall not
consider that issue. However, except as provided in subsections (1) and (m) of this
Section, the arbitration panel may consider and render an award on any issue
that has been declared by the Board, or by the General Counsel pursuant to 80
Ill. Adm. Code 1200.14o(b), to be a subject over which the parties are required to
bargain.
Nothing in the substance of Skokie Firefighters causes the Panel to question the validity of this
conclusion. These issues were not brought to the Court in that case, and there is simply no reason
to believe that the Court, sua sponte, decided to vacate decades of practice in interest arbitration
proceedings and undermine the certainty of those proceedings by allowing parties to randomly
submit and withdraw issues during, and even after the conclusion of, the hearings.
The third basis on which the State urges reconsideration of the Panel's decision not to
exclude the issue of Health Insurance from its Award is the fact that, in March 2017, after the
Award and the Supplemental Award were issued, the Labor Board's Acting General Counsel
issued a declaratory ruling involving the offers in the AFSCME Council 31 interest arbitration,
finding that only health insurance premiums were subject to the duty to bargain. Without going
on at great length, this does nothing to cure the untimeliness of the State's objection to the Lodge's
final offer in this case.
For these reasons, the Panel declines the State's request that it reconsider its position, and
turns to the merits of the Governing Body's reasons for rejection.

9 The State vehemently and repeatedly denies that in entered in to any agreement or waived any argument
that Health Insurance was properly before the Panel. That misconstrues how the process works. There is
no set ritual and there are no prescribed words used to determine whether an item is objected to, or is not
objected to. A deadline for objections is set. A party either objects or it does not. If the party objects, the
issue is not considered. If it does not, the interest arbitration proceeds with that issue properly before the
Panel for decision.
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Fair Share
The 2012-2015 collective bargaining agreement provided that employees in the bargaining
unit who elected not to join the Union would be obligated to pay their proportional cost of
collective bargaining, contract enforcement and other activities undertaken for their benefit by
the Union. In the public sector, these provisions are referred to as Fair Share. The State's final
offer proposed to eliminate this provision, while the Lodge proposed to retain it. The State argued
that Fair Share was unconstitutional as it compelled non-members to contribute money against
their will to an organization they did not wish to contribute to, and whose views and activities they
might disagree with. The Award rejected the State's position, and retained the status quo on the
issue of Fair Share. The Governing Body, in turn, rejected the Fair Share provision, repeating the
State's assertion. In the Supplemental Award, the Panel explained that the prevailing state of the
law is that Fair Share is, in fact, constitutional, and that the rejection was therefore based on an
incorrect legal premise. The Governing Body has again rejected the Fair Share provision, and has
again asserted that it is unconstitutional.
Reasonable minds may differ as to whether something should be unconstitutional. But
whether something is unconstitutional is not a matter of personal opinion. It is a determination
made through a legal process, ending with a court ruling on the question. In the case of Fair Share,
the United States Supreme Court has ruled that requiring the payment of Fair Share fees is
constitutional.10 Certainly, the Supreme Court can revisit that question and change its collective
mind at some point, but that has not happened. If it should happen during the term of this
Agreement, the parties will have recourse to Article 36, the Savings Clause of their collective
bargaining agreement, which is specifically designed to address such occurrences:

"If any

provisions of this Agreement or any application thereof are found by competent authority to
conflict with any existing or subsequently enacted federal or state legislation or executive order
or by virtue of any judicial action, the remaining provisions of this Agreement shall remain in full
force and effect. In such event, upon request of either party, the parties shall meet promptly and
negotiate with respect to substitute provisions ..." This provision is directly on point to the
concerns raised by the Governing Body.
The Fair Share provision has been included in the collective bargaining agreement for
decades. It serves the facially valid purpose of having each employee contribute to the cost of
10

Abood v. Detroit Board ofEducation, 431 U.S. 209 (1977).
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negotiating and administering the collective bargaining agreement. Whatever their political or
philosophical beliefs, each employee benefits from these acts, which the Lodge is legally obligated
to undertake on their behalf. The only basis the State and the Governing Body offer for removing
this provision is their repeated insistence that it is unconstitutional. They provide no authority
for that proposition, and as noted in the prior Awards, it is categorically untrue. There is no
constitutional impediment to retaining the Fair Share provision. If one develops, the parties have
a specific agreement in place on how to deal with it. For these reasons, the Panel reaffirms the
Award on the issue of Fair Share.
Merit Pay/Gainsharing
The State's final offer proposed to implement a system of Merit Pay for unit employees.11
The State's concept was that it would develop criteria for measuring merit, give the Lodge a chance
to review and comment, and then award lump sum bonuses for high performance. The proposal
was that at least 25% of the workforce would receive some sort of bonus, and that the bonuses
could total as much as 2% of base payroll, depending upon appropriations. While the proposal
did not include any specific criteria, or even general criteria, it did describe the State's aspirations
for its merit pay system: "The Department's intent is to develop policies that will reward
employees or group of employees based on specific achievements and to prevent payouts that are
influenced by favoritism, politics, or other purely subjective criteria. Compliance with the policies
for both of these programs shall be subject to the grievance and arbitration procedure."
The Panel rejected the Merit Pay proposal, noting that it was offered in the context of a
general wage freeze and freeze on experience increments, and thus would be the major component
of the compensation system for the duration of the contract.

As such it represented a

"breakthrough proposal" - something that is completely new to the contract, significant, and
sought through arbitration rather than voluntary agreement.

Breakthrough proposals are

disfavored in arbitration, and especially high levels of proof are required before a breakthrough
will be ordered.

11
The same provision would have introduced Gainsharing. Since that proposal was bundled in a single
offer with the Merit Pay, it was rejected, even though it was treated as considerably less controversial. An
Arbitration Panel does not have the authority to parse out pieces of an offer on an economic issue.
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As explained in the original Award, the proposal for Merit Pay was a monumental
breakthrough that did not have the degree of support that well established arbitral law requires,
and that had the potential to create rancor and discord in the bargaining relationship:
The proposal to introduce a major component of compensation that is
largely controlled by the employer, is specifically designed to exclude some
employees, [footnote omitted] and would almost certainly result in significant
disparities even as between those who did receive compensation, is the very
definition of a breakthrough. The basic requirement for a breakthrough proposal
to be accepted is that it addresses a problem. Yet there is no proof that the current
compensation system does not work as intended, that employees are not motivated
or productive, or that a switch to a discretionary system is somehow needed. If
this was purely an add-on to a normal pay package, the fact that it is an add-on and
not a replacement would make it less dramatic. But in the context of an offer that
has no other general salary increase, and the withholding of experience increments
that are built into the salary grid and the promotional system, merit pay becomes
the classic solution in search of a problem - it is the "good idea" described by
Arbitrator Benn. 12 On this record, it does not come close to meeting the test for a
breakthrough in arbitration.
Merit pay, as a concept, has much to recommend it, so long as it is
transparent, thoroughly understood and broadly acceptable. To simply say "we
will pay on the basis of merit" is at best to state an aspiration. The bargaining of
wages is one of the most elemental rights and duties of a labor organization. If a
union wants to give over the bulk of the decision making on that subject to an
employer, that is its right, but no arbitrator would lightly order a union to do so.
There is no evidence in this record that would compel such a result, and
accordingly the State's proposal on merit pay and gain sharing cannot be accepted.
The Governing Body believed the Merit Pay proposal was reasonable, because the State promised
to avoid favoritism or political considerations, merit pay systems are used elsewhere and because
dissatisfied employees could grieve. However, it remains the case that this proposal does not meet
one of the most basic requirements of interest arbitration - that there be a proven need for the
change. There is no evidence that the current system of compensation does not work as intended,
or needs to be supplemented with a merit pay system.
The Governing Body's determination that the vague criteria the State proposes to use for
awarding merit pay make the proposal reasonable is the same argument that was made,
considered, and rejected in the original Award, and then made, considered, and rejected in the
Footnote 27 in the original Award: " ...it is not the function of an interest arbitrator to make changes to
terms of existing collective bargaining agreements based only on good ideas. That is why the party seeking
the change must show that the existing condition is broken and therefore in need of change..." City of
Chicago and Fraternal Order of Police Chicago Lodge 7 (Benn, 2010).
12
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Supplemental Award. Nothing has changed. The language still vests virtually unlimited authority
in the employer to decide the procedures and criteria for awarding merit pay. As we asked in the
Supplemental Award, what businessperson would agree to a contract to provide services for
compensation to be determined later, according to unknown criteria which will be announced
later, by the other party to the contract, based on the assurance that the other party does not want
to use favoritism or political considerations? At base, the proposition that the State has put to the
Lodge is "trust me, I'll be fair." The Lodge has rejected that proposal. It does not matter that the
State may believe itself to be fair, or intend to be fair in the future. It matters that the State
reserves to itself the right to define fairness, and to compensate employees accordingly. As before,
the Panel does not need to question the State's good intentions in order to recognize the enormous
practical difficulties in imposing such a system over the objections of the other party. That is what
makes it a breakthrough proposal. The State did not meet the well-settled and rigorous standards
for proving that a breakthrough should be ordered, and nothing in the Governing Body's rationale
persuades the Panel that there is any reason to change the original terms of the Award on the issue
of Merit Pay.
Health Insurance
The Governing Body initially rejected the Award on Health Insurance because there was a
pending unfair labor practice on the subject, which may or may not have found that health
insurance is a non-mandatory topic of bargaining. It therefore concluded that the Award was
premature. The Panel rejected this rationale, noting that it was inconsistent with the final
sentence of Section 14(d) of the Labor Act: "Arbitration proceedings under this Section shall not
be interrupted or terminated by reason of any unfair labor practice charge filed by either party at
any time."
While raising the possibility that an Award on the topic of Health Insurance may still be
premature, the Governing Body now rejects the Panel's Award on Health Insurance on the
grounds that it violates the SEGIA and the Procurement Act:

The terms of the supplemental award regarding the Trooper's health
insurance proposal should be rejected for its inclusion violates both the State
Employees Group Insurance Act of 1971 (SEGIA), 5 ILCS 375/ 1 et seq., and the
Illinois Procurement Code, 30 ILCS 50011 et seq. We believe these terms violate
the SEGIA because the interest arbitration panel has usurped the statutory
authority granted to the Director of the Department of Central Management
Services by the Illinois General Assembly in enacting the SEGIA, which empowers
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the Director to consider whether affordability and cost of coverage warrant
changing the State's health insurance plan. Moreover, we believe that the health
insurance terms awarded by the arbitration panel violate the Illinois Procurement
Code because those terms specifically list the health insurance providers the State
is required to contract with to provide the benefits set forth in the plan. For the
foregoing reasons, we reject these terms of the Supplemental Award.
* X- -*

In making its argument concerning plan design, the Governing Body supposes that the
Director of the Department of Central Management Services could not, if he or she chose, agree
to have plan design decided through collective bargaining or in an arbitration proceeding. That
does not appear to be the case, and a reasonable argument can be made that he has effectively
agreed to do so.
Certainly, the terms of this Award dictate many elements of plan design. Just as certainly,
the State of Illinois agreed to have this Panel consider the issue of health insurance as set forth in
the competing offers of the parties, both ofwhich heavily implicate plan design. Placing the offers
before the Panel necessarily contemplates the possibility that either offer might be selected. The
negotiators and attorneys for the State are not renegades, acting on their own, and divorced from
CMS and the rest of the Executive branch. Their decisions are the decisions of the Executive
branch of State government, including CMS. Their decision to place these offers before the
Arbitration Panel for Award is the decision of the Executive branch, including CMS. The
Arbitration Panel did not seize authority over plan design - it was granted that authority by the
State and the Lodge when they made these final offers. Having agreed to vest this Panel with the
authority to choose either offer, the State cannot now complain that the Panel's decision interferes
with its discretion to engage in plan design.
As noted, both final offers delve heavily into plan design. The Lodge's offer was well known
by the time of the final offer exchange. The State's offer was newly drafted as to details and
mechanics, but its guiding principles had been thoroughly discussed at the table. It cannot have
been a surprise to the personnel at CMS that these offers implicated plan design. The labor
relations function of the State is housed in CMS, as are risk management and benefits. At the
arbitration hearing, the offers on health insurance were largely analyzed, explained and critiqued
by experts from CMS. For the State to protest at this point that the Panel has intruded on the
CMS Director's authority over plan design calls to mind Captain Renault's famous exclamation
that he is shocked to discover that gambling is going on. Everyone knew perfectly well what was
on the table, and that the selection of either party's offer would mean that the Arbitration Panel
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was dictating many elements of plan design. The Arbitration Panel is obligated to select one of
the offers. The Governing Body's objection to the selection of the Lodge's offer because it involves
plan design applies equally to the State's offer, and provides no basis for favoring one offer over
the other. The problem it perceives is built in to both offers, and is thus unavoidable.
The Governing Body's citation of the Procurement Code goes to the Lodge offer's
specification of carriers. The State's argument in favor of the rejection of the Lodge offer expands
this, to include a lengthy recitation of the many steps required for the preparation of specs,
issuance of an RFP, the submission of bids, evaluation of those bids, and the process for awarding
the contracts and implementing the plans, in order to make the case that the Union's offer is
unduly burdensome. Assuming that this argument is implicit in the Governing Body's reasons for
rejection, the burden the State and the Governing Body suppose would be created by the Lodge
offer is, as with the argument over plan design, common to both offers. For purposes of the
procurement process the burden is arguably worse under the State's offer. The Lodge proposal
involves continuing the current plans. 1 3 The State's offer involves the creation, bidding and
awarding of multiple new plans, each with multiple cost structure options.
The Panel understands that differing insurance plans across units are more burdensome
than a single set of plans covering all State employees. However, the State has been able to
negotiate differing insurance deals with other unions without insurmountable logistical problems.
More to the point, though, as the Lodge asserts and the State readily acknowledges, the
procurement process itself is something reserved to and controlled by the State. Attributing its
complexities to the fact that the Lodge seeks to have a say its own insurance benefits would seem
to misplace the responsibility, and to place administrative concerns at a higher level in choosing
between these offers than the actual substance of the offers. It bears remembering that the
selection of the Lodge's offer was made, not because it was perfect, but because of the two choices
available, it was the less unreasonable option. The Panel identified the significant drawbacks to
the State's offer:
Even if the amount of the cost shift sought by the State could be justified, the offer
it has put forward is quite vague in important respects, and functionally excludes
the exclusive bargaining representative from decision making on large swaths of
the most important fringe benefit in most contracts. It cannot be said to be
carefully tailored to address the problem without unduly burdening the other
3 As observed in the original Award, at page 64: "The Lodge's proposal, with relatively minor changes,
leaves the current cost sharing arrangement and current plan design unchanged."

1
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party, and it was not pursued in this degree of detail at the bargaining table. The
Panel concludes that this is a breakthrough proposal that does not meet the criteria
for awarding a breakthrough proposal, 14
The Panel remains persuaded that, despite the administrative burdens the Lodge offer might
generate in the State's procurement process, it remains the more reasonable selection.
The more substantial concern raised by the Governing Body under the Procurement Code
is the allegation that the Lodge offer would require CMS to violate the Code, by obligating it to use
specific vendors without first engaging in the competitive bidding process required by the Code.
If so, this would go beyond merely being inconsistent with the statutory administrative scheme,
and require a direct violation of the law. The Panel concludes, however, that the Lodge offer does
not require any illegal act.
The Lodge's final offer makes specific reference to Blue Advantage HMO, Coventry HMO,
Coventry OAP, Healthy Alliance HMO, Health Link OAP, HMO Illinois and Quality Care Health
Plan. It does so in a chart listing the member contributions for dependent coverage. This chart is
followed by contract language specifying how much members' costs would be allowed to increase
in each year of the contract. There is no other listing of these plans in the offer, and there is
nothing in the language of the offer that would seem to obligate CMS to contract with these
specific vendors. The Lodge asserts that this listing is merely a reference point for member costs,
and is not intended to lock in these vendors or to exclude other vendors. The State rejects this
representation as being an impermissible effort to modify the Lodge's final offer, well after the
time for any modifications had passed.
The State's reading of the language at issue is certainly not unreasonable, but it is not the
only possible interpretation. It may be that the listing of these plans means that they are to
continue throughout the contract term, but that is an inference. The absence of any language
stating that the plans must continue, or that other plans cannot be introduced, leaves the language
ambiguous on what is to happen in the future. Typically, when faced with competing plausible
interpretations of ambiguous language, arbitrators will choose an interpretation that leads to a
lawful result: "Arbitrators strive to give effect to the collective bargaining agreement rather than
dismember it, and, whenever two interpretations are possible, one making the agreement valid

14

Id, at page 69.
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and lawful and the other making it unlawful, the former will be used." 1s That the Lodge's
interpretation is permissible would be indicated by the analysis of Administrative Law Judge
Hamburg-Gal in the unfair labor practice case. The ALJ heard extensive evidence on this point,
and concluded:
Finally, there is no merit to the State's claim that the Union's final offer on health
insurance, incorporated into the arbitration award, violates the Procurement Code
and the SEGIA by mandating the selection or maintenance of specific health
insurance carriers. The offer does not expressly require the State to maintain a
particular carrier. Nor does it expressly require the State to affirmatively contract
with a new carrier. Instead, it merely lists the State's existing carriers to help
identify employees' costs under each such carrier. Thus, the proposal does not
interfere with the CMS Director's authority to enter into contracts with other
carriers. 16
The Panel does not cite the ALJ's reasoning as having any binding effect. It does, however, show
how a skilled and experienced labor relations neutral, fully advised in the facts and arguments,
could interpret this language.
The State's objection that the Lodge is seeking to amend its offer by claiming it does not
require the continuation of these carriers would be valid, if accepting the Lodge's representations
of what the language is intended to mean was not a plausible interpretation of the language as it
is already written. As we commented in a directly analogous situation concerning the payment of
statutory steps in the original Award:
Clearly no party may unilaterally amend its offer once the time set for submission
of final offers and any amendments has passed. However, we conclude that this
case is distinguishable from City of Elgin, in that the State is not disclaiming the
wording of its offer, or suggesting that it will implement some different offer, but
rather is disagreeing with the Union over what its obligations are under the statute
and under the settlement agreement if its offer is accepted exactly as proposed.
The State's proposal is latently ambiguous, given the need to cross-reference to
external documents - the statute and the settlement - but in light of those external
constraints, it is susceptible to the interpretation they are claiming for it.17
Here the ambiguity is also latent, and the language is susceptible to the interpretation the Lodge
is claiming for it. The Panel credits this as a good faith representation, as it did the State's

1

s Elkouri and Elkouri, How Arbitration Works, 5th Ed. Volz & Goggin, at page 485.

16 State of Illinois v. Troopers Lodge 41, Recommended Decision and Order (Hamburg Gal, 3/31/17), at
page 74.
17

Original Award, at pages 40-41.
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representations on step increases. The Panel also, as it did in the case of the step increases,
expressly premises its continued acceptance of the Lodge's offer on that representation. We find
that the mere listing of these carriers does not mandate that the State contract with them, or
preclude the State from seeking other vendors in the normal course of its procurement process.
On reconsideration of the rejected issues of Fair Share, Merit Pay and Health Insurance,
the Arbitration Panel makes and issues the following

Second Supplemental Award
Article 6 - Fair Share

Award: The final offer of the Lodge is adopted. The Fair Share provisions of Article 6 will
remain status quo, as per the prior agreement.
Merit Pay/ Gain Sharing

Award: The final offer of the Lodge is adopted. There will be no merit pay or gain sharing
program added to the collective bargaining agreement.
Health Insurance

Award: The final offer of the Lodge is adopted, and will be incorporated to the 2015-2019
collective bargaining agreement as a separate Article.
Signed this 24th day of July,

2017:

olu�(�LDaniel �ielseh, Nevtral
Chair
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Concurrence and Dissent of Bruce Bialorucki, Labor Delegate 1s

I concur and dissent as follows:
Fair Share
Merit Pay/ Gain Sharing
Health Insurance

I concur XXXX

I dissent __

I concur XXXX

I dissent __

I concur XXXX

I dissent __

/s/ Bruce Bialorucki

Bruce Bialorucki, Labor Delegate

Concurrence and Dissent of Joseph Hartzler, State Delegate 19

I concur and dissent as follows:
Fair Share
Merit Pay/ Gain Sharing
Health Insurance

I concur ____ _

I dissent XXXX

I concur___

I dissent XXXX

I concur___

I dissent XXXX

/s/ Joseph Hartzler

Joseph Hartzler, State Delegate

18 Lodge Delegate Bialorucki has authorized the Chair to electronically affix his signature indicating that
he concurs in the Award.

State Delegate Hartzler has authorized the Chair to electronically affix his signature indicating that he
dissents from the Award.
19
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