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25 East Washington 8t | Ste. 1000
Chicago, llinois 60602
General 312. 762.9000 | Fax 312.782.6690

To: Mr. Dale Galassie From: Andrés J. Gallegos
Firm: Health Facilities and Services Review Board Date: June 17, 2011
Fax No.: (217) 785-4111
o
Re: FMC — East Aurora: Project #10-086 — Comment to State Agency Report
Client No.. 8232.6 (N/C)
—
YOU SHOULD RECEIVE _8 PAGE(S), INCLUDING THIS COVER SHEET.
IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL (312) 782-2000.

___ Confirmation Copy Wil Not Be Sent  _X__Wiil Be Sent Via ___U.S. Mail __X__UPS Ovemight

SPECIAL INSTRUCTIONS AND/OR COMMENTS:

The information in this facsimile message is ATTORNEY/CLIENT PRIVILEGED AND CONFIDENTIAL INFORMATION intended only for the use
of the individual or entity named herein. If the reader of this massage Is not tha intended recipient or the employee or agent responsible for
delivering it to tha intended recipient, you are hereby notified that any dissemination, distributian, or repreduction of this communication Is
strietly prohibited. If you have received this communication in arrar, pleasa notify us by telephana and return the original message to us at
the gbove address via Unitad States Postal Service. Thank you.
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June 17, 2011

Via FACSIMILE (217) 785-4111
AND UPS OVERNIGET DELIVERY

Mr. Dale Galassie

Chairman .

Health Facilities and Services Review Board
525 West Jefferson Street, 2nd Floor
Springfield, Hlinois 62761

RE  FMC - EAST AURORA: PROJECT #10-086
COMMENT TO STATE AGENCY REPORT

Dear Mr. Galassie: |

On behalf of Renaissance Management Company, LLC (“Renaissance”) and its
affiliates Fox Valley Dialysis, Ltd. (“Fox Valley Dialysis”) and Fox Valley Medical
Associates, Ltd. (“FVM,” and together with Renaissance and Fox Valley Dialysis, are
sometimes collectively referred to herein as "Renaissance & its Affiliates”) we tender the
following comments in response to the recently released State Agency Report regarding
Fresenius Medical Care’s (“FMC”) East Aurora Cerfificate of Need (CON) application.

Foremost, we would like to commend the Health Facilities and Services Review
" Board (the “Board”) for its findings, and agree, that FMC has not met its fundarhental
legal obligations to comply with: '

(i 77 IAC § 1110.234(c), Size of the Project, as the proposed facility size is in
_excess of the state standard by 11 GSF per station; '

() 77 IAC §1110.1430(b), Planning Area Need, as there exists an excess of 35
stations in the HSA VIII ESRD service area; and - o
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@iy - 77 IAC § 1110. 1430(c), Unnetessary Duplication/Maldistribution of
Service, as 4 of the 8 facilities within 30 minutes of the proposed facility have not
achieved target occupancy. ‘

We also appreciate the Board correctly listing the new FMC West Batavia facility -
- as being 20 minutes (adjusted) from the East Aurora project, despite FMC maintaining ‘
its belief that the West Batavia facility is-still over 30 minutes travel from downtown
Aurora, and thus, should not be considered viable to serve the needs of patients from
Aurora. From our view, FMC West Batavia is not only a viable alternative, but
significantly material to-the analysis concerning the viability and need of the East
Aurora project. We encourage the Board to withhold its approval of the East Aurora
project until FMC West Batavia becomes-operational and fully occupied, as we believe
that there still remains unanswered questions regarding the reliabilify of the patient
demand and patient referral data tendered in support of the pw]ect’ s CON apphcatxon
Specifically: :

. FMC's attempt to satisfy its obligation under 77 IAC § 1110.1430(b)(3),
Service Demand, is predlcated solely upon the referring physmlan 5 letter
wherein he represents that his practice supports 5. facilities in the service -
area. (See, physician referral and practice information, pages 50-53, CON.
application, #10-086). However, the referring physician’s data provided in
this CON application indicates that his practice at FMC-Aurora in 2010
served mostly patients from outside the Aurora area. (See, Attachment 1
hereto, previously tendered as part of our March 1, 2011 supplemental
testimony, sumumarizing the physician's practice data provided on Pages
50 - 53 of the CON application). As we previously raised to the Board’s
attention, the data indicates that the referring physician's entire practice in

" the Aurora zip ¢odes. 60505 and 60506 virtually evaporated last year (in
2010), falling from 64 patients to only 14 patients.

That begs that the physician be required to explain where did these 50

patients go. Furthermore, the data indicates the referring physician
served only 2 patients from those two zip codes at FMC-Aurora (which is

FO1355
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not 80% occupied)) Even with a plausible explanation, the physician data
does not support the need for this project.

. In addition, we respectfully suggest the Board further analyze the
physician's practice data as it raises more disturbing questions regarding
the need for an additional facility in the area. Table One in the SAR states
that FMC-Aurora is not 80% occupied. In looking at the referring
physician's practice data, in 2010, 27 patients from West Chicago's zip
code 60185 were treated at FMC-Aurora when the new FMC-West
Chicago was open and grossly underutilized at 27%. In the interest of full
transparency, the Board should require a clear and precise explanation of
this data  because without those 27 patients from West Chicago FMC-
Amrora would be only 54% occupied. :

Looking further at the physician’s practice data, in 2010, 29 patients from
North Aurora's zip code 60542 were suddenly treated at FMC-Aurora.
The Board should assure itself that those are not the same 29 patients used
to justify FMC-West Batavia, which is not yet operational. Without these
29 patients, FMC-Aurora would be only 53% utilized.

This data calls for the Board's attention as it implies that the FMC-East
Aurora project will, directly or indirectly, materially adversely affect the
utilization of the neww FMC-West Batavia facility.

Further, we respectfully submit to the Board that notwithstanding the Board’s
position that each application is reviewed individually without taking into account any
previous application by the applicant, in this particular instance, given the foregoing
issues regarding the reliability and accuracy of the physician teferral data, in order to
get a complete picture and understanding of the physician referral data, the FMC - East
Aurora CON application should not be analyzed solely on its own merits - it should be
reviewed together with the representations made by the same refetring physician in

~ support of the FMC-West Batavia CON 09-067, approved March 2, 2010.
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Fof all of the foregoing reasons, the FMC-East Aurora CON application should
be denied. o '

Respectfully Submitted, -

Robbins, Salomon & Patt, Ltd.

© Andrés J. Gallegos, Esq.

AJG/db
Enclosures
cc: Mz, Calvin Ganong
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ZipCode _ Patients Code  Patlents  Code_ Pafients | :
et E1] 60560 5 A0543 3 I
i 60505 27 60543 5 60548 2 é
60542 6 60548 4 60505 1
: 60504 3 60538 4 60560 2 ;
; 80538 3 0545 3 £0504 3 -
60510 2 80508 3 60554 1
80643 2 60505 1 80508 1
60554 2 3 13
80042 1
: 80108 1
: Snz3 1
: 60174 1
: 60177 1
am7g 1
U560 1
83
Tatal 2007 - 12

SOURCE: CON application FMC-East Aurora, #10-086, Page 50.
-3 Planning Area Need — Bervice Damand
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’ CTICE FOR THE PREVIOUS
1) H.1 i1 573 ,L’L:.Li)‘
‘ PREGENIIS | FRESENIUS | FOX VALLEY

2IP cOpEl  AURORA osSwWESO | BANDWICH | DIALYSIS | TOTAL
Go018 | 1 ' ‘ T 1
60078 1 1
G0119 * 1
86120 ] 1
- SOITA (] )
| su87 A 1
60404 1 7 2
60431 1 1
60435 1 1
] 1 1
50503 1 . 1
80504 3 2 [
80805 16 S 1 21
60508 &} 4 1 18
0515 1 1
6053 1 [
T 3 3
6542 3. 4 7
60543 1 4 5
GLRAS 3 . 2 5

60548 _ 1 ] 7 W

50831 ' E] 1
T 1 FA
H0334 T 1 2
[ 3 1 4

GOSHE. F 2 -
60644 1 1
61364 9 ¥
81378 - 1 1

T A2 [ 13 3 " 305

SOURCE: CON application FMC-West Batavia, #09-067, Page 60.
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