Constantino= Mike

From: Lawler, Daniel [daniel.lawler@klgates.com]

Sent: Monday, November 28, 2011 4:16 PM

To: Avery, Courtney

Ce: Constantino, Mike

Subject: Project #10-089, Mercy Crystal Lake Hospital: Written Comment on SSAR
Attachments: Response to Mercy SSAR.pdf '

Dear Ms. Avery,

Attached please find the written comment on the Supplemental State Agency Report for Project No. 10-089, Mercy
Crystal Lake Hospital and Medical Center, which | submit on behalf of my client Centegra Health System.

We have been advised by the Review Board's staff that the time for submitting written responses was extended from 9:00
am to 5:00 pm due to the Thanksgiving holiday, and that email transmission was acceptable.

Dan Lawler

Daniel J. Lawler

K&L Gates LLP

70 W, Madison St., Ste. 3100
Chicago, IL 60602-4207

t. 312-807-4289

f. 312-827-8114

daniel.lawler @klgaies.com

http://www_kigates.com/

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and
confidential and are intended for the use of the intended addressee(s) oniy. If you are not an intended addressee, note
that any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this e-
mail in error, please contact me at daniel.lawler@kigates.com.
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November 28, 2011
Daniel }. Lawler
D 312.807.4289
F 312.827.8114
daniel.Jawler@klgates.com
VIA EMAIL

Courtney R. Avery

Administrator

Illinois Health Facilities and Services Review
Board

525 West Jefferson Street

2nd Floor

Springfield, IL 62761

Re:  Project No. 10-089, Mercy Crystal Lake Hospital and Medical Center
Response to Supplemental State Agency Report

Dear Ms. Avery:

I represent Centegra Health System and respectfully submit on its behalf this written
response to the Supplemental State Agency Report (“SSAR”) for Project No. 10-089, Mercy
Crystal Lake Hospital and Medical Center pursuant to Section 6{c-5) of the Ilinois Health
Facilities Planning Act(20 ILCS 3960/6(c-5).

L The SSAR should be corrected in the body of the report to show non-
conformance with Criterion 1110.3030(a)

The SSAR correctly states in its Executive Summary that the project does not meet
the standards of Criterion 1110.3030(a), Clinical Service Areas other than Categories of
Service. The reasons for this negative finding are more fully explained in the body of the
SSAR which notes, among other things, that the project will negatively impact existing
facilities based on the applicants’ physician referral letters. However, the SSAR erroneously
states in the capitalized, bold sentence following Table Ten that the Staff finds the proposed
project appears to be in conformance with the Criterion. The finding under this Criterion
should be corrected to state that the Staff finds the proposed project does not appear to be in
conformance with the Criterion.

1L Table Seven should be corrected to show the requested med/surg beds

The SSAR correctly states in its Executive Summary that the applicants have
requested 56 medical/surgical beds. However, Table Seven in the SSAR indicates that the
applicants have requested 70 medical/surgical beds. Table Seven should be corrected to
show that the applicants have requested 56 medical/surgical beds.

C1-9256135
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III. The Numbers in Table Five far exceed Mercy’s Charity Care and Safety Net
services to Illinois residents

The applicant Mercy Alliance, Inc. is a Wisconsin corporation that operates a number
of health care entities in Wisconsin, and one licensed acute care hospital in Illinois, namely,
Mercy Harvard Memorial Hospital in McHenry County. The Charity Care and Medicaid
dollars listed in Table Five of the SSAR apparently reflect Mercy Alliance’s entire operation
because IDPH’s Hospital Profiles show that the Charity Care and Medicaid provided by
Mercy’s lllinois facility is a tiny fraction of the amounts in the Table. For example, the 2010
Hospital Profile for Mercy Harvard Memorial Hospital shows a Total Charity Care Expense
of $276,744 as compared to Table Five which shows over $6 million in Total Charity Care
Expense for 2010. In addition, the Cost of Charity Care as % of Net Patient Revenue in
Mercy Harvard’s 2010 Hospital Profile is 1.2% while Table Five shows a percentage twice
that at 2.4%. A copy of Mercy Harvard Memorial’s 2010 Hospital Profile is included as
Attachment 1. -

IV.  Mercy’s Arguments Relating to a Claimed “Physician Shortage” and to the
Review Board’s Minimuin Bed Rules Were Previously Raised by Mercy and
Rejected by the Court in Mercy’s prior CON Application

The SSAR notes that Mercy’s lead argument for its proposed hospital is to address a
supposed physician shortage in McHenry County. The SSAR further notes that Mercy’s
proposed 56-bed medical/surgical unit does not meet the minimum standard of 100 beds (nor
does its 10-bed OB unit meet the minimum standard of 20 beds). Mercy raised the identical
physician shortage argument in its 2003 Mercy Crystal Lake Hospital application and
similarly challenged the Board’s rule on minimum bed sizes. That project was approved in
2004 as a result of a much publicized scandal with criminal consequences that are still being
played out. (See recent Sun Times article dated November 23, 2011 included as Attachment
2 hereto). The permit approved in 2004 was reversed by the Circuit Court of McHenry
County on the grounds that the project did not comply with the State Board’s Review
Criteria, and that the decision to approve the project was against the manifest weight of the
evidence, and was arbitrary and capricious. In its decision to reverse the Board’s decision
that granted Mercy’s permit, the Circuit Court considered and rejected Mercy’s physician
shortage argument and its challenge to the minimum bed rule.

A, Mercy’s “physician shortage” argument was rejected by the Court

In the analysis of Criterion 1110.230(b), the SSAR references Mercy’s claim of a
physician shortage in McHenry County. This is the same contention that Mercy pushed in its
2003 Mercy Crystal Lake Hospital application that was expressly rejected by the Circuit
Court.
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The Circuit Court stated in its written decision that, “Much was made by the Board at
the April 21, 200[4] hearing about the 45 physicians Mercy Hospital would bring to staff its
hospital and adjacent offices” and that “Board member, Mr.[Stuart] Levine, commented at
the April 21 meeting how impressed he was that these physicians would help make a dent in
the shortage of physicians in the area.” (Memorandum Opinion and Order dated May 6,
2005 at page 14. A copy of the Memorandum Opinion and Order is included at Attachment
3 hereto.) The Court further noted that, “Mr. Levine did not offer any explanation or
justification for the Board’s approval in the instant case, other than he was impressed with
the 45 new physicians who would be coming to McHenry County and who would make a
dent in the physician shortage.” (/d. at page 16.) Further, the Court observed that while
Mercy claimed a 45 physician shortage in the region, its own documentation showed that
“Crystal Lake, the location of the proposed hospital, has no physician shortage.” Id. at page
16. In reversing the Planning Board’s decision, the Circuit Court found that the Board had
no criteria addressing physician shortages and that its reliance on this factor in issuing a
permit to Mercy was “arbitrary and capricious.” (Id. at pages 15 to 18.)

In the present application, Mercy now claims there is a 49 physician shortage in
McHenry County based on Thomson Reuters data. As before, this still is not a factor that
would justify a new hospital under the Review Board’s criteria. While the Board has a
criterion addressing federally designated Health Professional Shortage Areas, there are no
such areas in McHenry County.

B. Mercy’s challenge to the Board’s 100-bed rule was rejected by the Court

The SSAR notes that Mercy’s proposed 56-bed medical/surgical unit does not meet
the minimum standard of 100 beds, and its 10-bed OB unit does not meet the minimum
standard of 20 beds. Mercy attempts to justify its disregard of the State’s minimum
requirements by arguing that the Review Board’s rules are outdated relics of the 1980s.
Mercy argues that patient length of stays have shortened over the decades and that today a 70
bed hospital can efficiently handle what required many more beds in the days of old. (See
Mercy’s Modified CON application at pages 103-105.)

Once again, Mercy has dug up an argument from its prior application that was
rejected by the Circuit Court of McHenry County. In its first Mercy Crystal Lake
application, Mercy also had proposed building a 70-bed hospital and challenged the rule that
new hospitals in MSAs must have a minimum of 100 beds. Mercy argued that the rule was
established in 1980, that patient length of stays had declined, and that a hospital of 70-beds or
less could deliver the same level of care as a 100-bed hospital of the 1980s. The Circuit
Court rejected this argument noting, among other things, that the Board’s rule was
established in 1992 and not in 1980 as Mercy claimed.
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Since the first Mercy application and the Circuit Court’s decision sustaining the 100-
bed minimum rule, the Review Board evaluated and affirmed its minimum bed rules when it
amended the review criteria in 2009. Prior to the amendment, the Board’s criteria included a
subsection on the “Establishment of Additional Hospitals™ which stated that a proposed
“general hospital to be located within a Metropolitan Statistical Area (M.S.A.) must contain a
minimum of 100 MS beds.” 77 1ll. Admin. Code 1110.320 (Repealed at 33 IlI. Reg. 3312,
effective February 6, 2009). This subsection was included in a regulation entitled “Bed
Related Review Criteria.”

In February 2008, the Board proposed deleting the “Bed Related Review Criteria”
section and incorporating minimum bed requirements into an amended section entitled
“Medical/Surgical, Obstetric, Pediatric and Intensive Care—Review Criteria.” (32 [1l. Reg.
1575, 1632 (Feb. 8, 2008).) In this regulation, the Board included a new “Performance
Requirements” subsection that stated that the minimum bed capacity for a medical/surgical
category of service within an MSA is 100 beds. Significantly, the final regulation corrected a
typographical error in the proposed regulation that indicated a minimum of only 75
medical/surgical beds instead of 100. {(See 33 Ill. Reg. at 3312, 3319 included as
Attachment 4 hereto.) The same amendment also specified that a minimum unit size for a
new obstetric unit within an MSA is 20 beds and the minimum unit size for an intensive care
unit is 4 beds.

Contrary to Mercy’s arguments, the Review Board’s minimum bed requirements are
not holdovers from the 1980s. They are regulations enacted in 2009. In the litigation over
Mercy’s first permit, the Court sustained 2 minimum bed requirement that was enacted 12
years before the Planning Board considered Mercy’s first application. The current
regulations on minimum bed requirements would certainly be sustained.

Like its 2003 predecessor, Mercy’s current CON application for a 70-bed hospital in
Crystal Lake fails to substantially comply with the Review Board’s rules and should be
denied.

%mly yours,
/ e

Daniel J. Lawler

DJL:dp




Hospital Profile - CY 2010 Mercy Harvard Memorial Hospital Harvard Page 1
Ownership, Management and Geperal Information Patients by Race Patients by Ethnicity
ADMINISTRATOR NAME:  Sue Ripsch While 97.8% Hispanic or Latino: 7.7%
ADMINSTRATOR PHONE  815-943-8671 Black 1.7% Nol Hispanic or Latino; 92.1%
OWNERSHIP: Mercy Alliance inc. American Indian 0.1% Unknown: 0.3%
OPERATOR: Mercy Harvard Hospital, Inc. Asian 0.1%
al, : . 4911
MANAGEMENT: Not for Profit Corporation (Not Church-R Hawailan Pacific 00w DPHNumber
CERTIFICATION: Critical Access Haspital Unknown: oay  PA A-10
FACILITY DESIGNATION:  General Hospital HSA 8
ADDRESS 901 South Grant Street CITY: Harvard COUNTY: McHenry County
il lization f .
Authorized Peak Beds Average Average CON Staff Bed
Clinical § CONBeds Setup and Peak inpatlent Observation pength  Dally Occupancy Occupancy
e 123172010 Staffed Census  Admisslons  Days Days  ofStay Census 1203112010 Rate %
Medical/Surgical 17 17 12 5095 1,470 235 29 47 275 275
0-14 Years . 11 15
15-44 Years 142 330
45-64 Years 169 421
65-74 Years 92 245
. 75 Years R 81 89 e I
Pediatric 0 0 0 ¢ 0.0 0.0 0.0 00
Intensive Care 36 104 0 29 0.3 95 a5
Dirgel Adrmission 4 12
Transfers 32 92
Obstetric/Gynecology 0 0 0 0 0 0 0.0 0.0 0.0 0.0
Maternity 0 ]
Cioan Gymevology 0 0
Neonatat ¢ .9 LA 0 .0 o 00 00 0.0 0.0
Long Term Care 45 45 45 171 9,476 0 554 26.0 57.7 57.7
Swing Beds R S e Loo. .00 B
Acute Mentalillness o .0 __ 0 O S . 0.0 0.0 U 0.0
Rehabilitation 0 0 o} 0 0 0 0.0 0.0 0.0 0.0
Long-Term Acute Care 0 0 0 0 0 0 0.0 0.0 00 0.0
Dedcated Observation 0 T 0 O
Facility Utilization 65 770 11,050 235 14.7 309 47.566

{Includes ICU Diract Adrmissions Only)

inpatients and Qutpatients Served by Payor Source

Medicare Medicaid Other Public  Private Insurance Private Pay  Charity Care Totals
37.0% 7.3% 1.4% 25.8% 24.4% 4.0%
lnpaﬂa__r_:ts o 285 56 11 199 188 31 770
27 4% 17.4% 0.2% 47.8% 6.2% 1.0%
Outpatients 5879 3744 54 10262 1326 206 21,471
Fingagial Year Reported:  7/1/2000 ¢o 6/30/2010 atient and Qutpatient Net Revenue by Payor Sour. Charity Total Charlty
Medicare Medicaid Other Public  Private Insurance  Private Pay Totals Care Car: GE:::"SG
2716,
inpatient © 33.8% 9.5% 0.0% 49.6% 7.1% 100.0% Expense Totals: Charlty
Revenue ($ .
el aseaaerF 0 4326 weS  8wes0  MAED | oo sior
Outpatient 233% 7.2% 0.0% 66.5% 3.1% 100.0% Net Revenue
Revenue { §) 3,285,275 1,009,636 0 8,372,283 434 988 14,102,182 131,915 1.2%
Birthing Data Newbom Nursery Utilization Organ, Trangplantation
Number of Totat Births: 0 Level 1 Patient Days 0 Kidney: 0
Number of Live Births: 0 Level 2 Patient Days 0 Hoort 0
Birthing Rooms: 0 Level 2+ Patient Days 0 Lung‘. 0
Labor Rooms: 0 Total Nursery Palientdays 0 HeartiLung: .0
Delivery Reoms: 0 P .g. 0
Labor-Defivery-Recovery Rooms: 0 boratory Studies L.a nc_reas. 0
Labor-Delivery-Recovery-Postpartum Rooms: 0 inpatient Studies 10,031 ver
C-Section Rooms: 0 Qutpatient Studies 37219 Total a
CSections Performed: 0 Studies Performed Under Contract 5,400

Attachment 1
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suntimes

A Tony Rezko timeline

Last Modified: Nov 23, 2011 02:16AM

D Fall 2003-early 2004: Tony Rezko and Stuart Levine scheme to split a kickback off a $50 miltlion
state pension deal.

O Early May 2004: Rezko used his influence to reappoint Levine to state pension board. Around this
time, Rezko served as a fund-raiser on Barack Obama’s Senate campaign finance committee.

0 May 2004: FBI visits Stuart Levine at home after hearing criminal activity over a wiretap since April.
0 June 2004: Sun-Times breaks story involving a shakedown scheme tied to the proposed Edward
Hospital and a federal probe into Mercy Crystal Lake Hospital. The Mercy deal is later part of Rezko’s
indictment.

[1 Jan 2005: Sun-Times reports on a spat between Gov. Rod Blagojevich and his father-in-law, the
powerful Ald. Dick Mell (33rd). Mell triggers a probe after charging in a Sun-Times story that Chris
Kelly “trades appointments to commissions for checks for $50,000” to the governor’s political fund.

0 March 2005: Blagojevich brags about his “testicular virility” in Mell battle and invites a probe into
his administration, saying it is: “Clean as a hound’s tooth.”

(3 May 2005: Levine indicted in connection with state hospital board business. Feds make clear this is
just the beginning.

£ June 2005: In a controversial purchase, Rezko’s wife, Rita, buys vacant lot same day Sen. Barack
Obama buys abutting $1.65 million home.

0 Aug 2005: Levine indicted on Teachers Retirement System board charges.
O Early 2006: Levine secretly cooperates, wears wire,
[1 Sept. 2006: Rezko indicted in two separate cases while overseas.

(0 Sept. 2006: Levine pleads guilty to litany of crimes, working out a 67-month deal. The plea document
exposes a dirty underworld involving a Who’s Who of Illinois political players.

J Dec. 2007: Blagojevich aide Chris Kelly indicted on tax charges related to personal gambling debts.
[0 March 2008: Rezko trial begins.

{J June 2008: Jury convicts Rezko.

0 Summer 2008: Rezko begins cooperating with federal authorities.

Attachment 2
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0 Nov. 2008: Obama elected president.

O Sept. 2009: Kelly commits suicide;

0 Aug. 2010: Blagojevich convicted of lying to FBI but jury deadlocks on all other counts.
lj June 27; In retrial, Blagojevich convicted on 17 counts.

[J Tuesday: Rezko sentenced to 10 1/2 years in prison.

(J Dec. 6: Blagojevich set to be sentenced.

Copyright © 2011 — Sun-Times Media, LLC

http://www.suntimes.com/news/metro/9012180-41 8/a-tony-rezko-timeline.htm{?print=true  11/23/2011




IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT

Mc¢HENRY COUNTY, ILLINOIS
NORTHERN [LLINOIS MEDICAL, ) @
CENTER, MEMORIAL MEDICAL ) @
CENTBR,ANDCBNTBGRAHBAL'I'H ) -
SYSTEM, - )
)
Plaintif )
_ ) o
vS. )] CASENCG;, 04 MR 106
}
ILLINOIS HEALTH FACILITIES )
PLANNING BOARD, ILLINOIS ) HIED
DEPARTMENT OF PUBLIC EEALTH, ) ¢ picHonry Gounty, Ringl
MERCY CRYSTAL LAKE HOSPITAL ) .
AND MEDICAL CENTER, NC, - ) W -6 2
MERCY HRALTH SYSTEM ) .
CORPORATION, ELIL, BEEDINGJR. ) VRO
AND THE BEEDING GROUP, ) Ll ot O Covin_|
» )
Defendants )

MEMORANDUM OPINION AND ORDER

This cause came before the Court on Count I of the Complaint filed by the Plaintiffs’

Northern Tllinois Medical Center, Memorial Medical Center and Centegra Health System for

Administrative Review of the Decision of Minois Health Pacilities Planning Board (“State

Bouard™) pursuant to 735 ILCS 5/3-110, 5/3-111 20 ILCS 3960711, Plaintiffs seek reversal of the

Administrative Decision of the State Board which granted a permit to the Mercy Crystal Lake

Hospital and Medical Center, Inc. (“Mercy Hospital™) to construct e new hospital in Crystal

Lake. Plaintiffs contend that the State Board’s actions in approving the issuance of the permit

were against the manifest weight of tho evidence and arbitrary and capricious, particularly in

light of the negative reports of the Ilinois Department of Public Health (“State Agency”).
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The Coutt has reviewed all the rele;vant pleadings, inchuding Count I of the Complaint for

Administrative Review, Plaintiffs’ Motion to Reverse Administrative Decision, the
Memorandum in supportlof saidl Motion, the Response of Mercy Hospﬁtal and Mercy Health
System Corporation and Reply of Plaintiffs thereto, The Court has further reviewed the entire -
-certified record of gdnﬁnistmtive proceedings which includes the Application for Permit,
documents in support of the application, the State Agency reports, the Record of Public Hearing
on Septen.Lber 29, 2003 and the transcripts of hearings |;efore the State Board on December 17,
2003 nnd April 21, 2004, with corrections made at the June 15, 2004 State Boatd meeting. The
Court has reviewed the case law cited by the parties in their written submissions and has had the

benefit of the oral arguments of the attomeys for the Plaintiffy and Defendants.

BACKGROUND

The Tllinois Health Facilities Planning Act was instifuted “to establish a procedure
designed to reverse the trends of increasing in costs of health care fesulting from unmecessary
constraction or r.nodiﬁcaﬁon of health care facilities .. and to improve the financial ability of the
public to obtain necessary hezjﬂth services and to establish an orderly aud comprehensive health -
care delivery system which will guarantee tﬁe availability of quality health care to the general
public”. 20 ILCS 3960/2 To that end,‘the Plamning Act provided for the creation of a Board and
 defined its duties and functions. The powers and duties of the State Board include the
prescribing of rules, regulations, standerds, criteria and procedures to carry out the provisions of
the Act. 20 ILCS 3960/12 The regulatidns and criteria are contained in Sections 1110 through
1260 o_f Title 77 of the Illinois Administrative Code A health care facility cannot be modified or
constructed unless the Board issues 2 permif, 20 ILCS 3060/5.1 In evaluating an application for




permit or Certificate of Neced, the Board is assisted by Illinois Department of Public Health
which serves as administrative and stﬁ support for the Board. 20 ILCS 396(/4

On July 11, 2003, Mercy Hospital filed an Application for Certificate of Need (CON)
with the Llinois Health Faciliies Planning Board. The application requests » permit for
establishment a.mi construction of a new 70 bed hospital with adjacent office facilities for 45
physicians in Crystal Lake, lllinois. The proposed hospital would have 56 medical/surgicat beds;

10 obstetrics beds and 4 intensive care beds, The hospital site is located within 2 MSA, known
as area A-10. The initial application was ;ieemed Incomplete on July 24, 2003 and by letter of
that date, additional information was requested, That inf'ormgtio.n v;vas provided on July 30, |
2003, which included a listing of all hospitals within 45 minutes of the proposed facility.

A public hearing wes conducted on September 29, 2003 in Crystal Lake, Illinois. In
addition to persons associated with Meroy Hospital and its parent corporation, Mercy Health
System, hundreds of interested persons testified or offered written submissions both in favor of
and in opposition of the proposed project.

The Minois Department of Public Health issued its initial report evalusting Mercy
Hospital's application, The report found that overall, Mercy Hospital did not meet the review
criteria of Illinois Administrative Code, Sections 1110 and 1120, The Stats Agency submitted its
report to me Board on December 17, 2003 and the Board conducted a Mg on that same date,
At the mesting the Board denied the application. '

_ 'I'he;eaﬁ;er, Mercy Hospita] submitted additional information for the project to ﬁe State
Agency and requested another hearing date before the Stats Board, A Supplemental Agency
Report was prepared based on the new materials and submitted to the State Board at its April 21,
- 2004 meeting. Ths report did change some of its findings in the supplemental report dealing




with financial and economic considerations under Section 1120 of the Illinois Administrative
Code. The evaluations pertaining to Section 1110 remained unchanged. At the Board meeting
on April 21, 2004, the I.’;oard approved Mercy 3o@iM's application. The State Agency issued a
letter on May 15, 2004 informing the applicant of the Statc Board's approval of the project.
On May 26, 2004, the Plaintiffs filed its Complaint for Administrative Review of the

State Board’s decision o grant the CON to Meroy Hospital. The Plaintiffs assett that the
decision of the State Board should be reversed because (2) it is against the manifest weight of the '
evidence; (b) the issuance of the permit was arbitrary and capri¢ious; (c) the vot;s of the Board on
April 21% did not specify the action proposed and the Board did not meke any findings; and, (d)

the voting process was improper and evidencs of arbitrary conduct.

REVIEW OF THE BOARD’S DECISION
A. MANIFEST WEIGHT OF THE EVIDENCE:

The Plaintifs contend' that the Decision of the Board to issue the permit ta Mercy
Hospital for the establishment end construction of 3 new hospital in Crystal Lake, Illinois was
againsf the mani:.['cst weight of the evidence.

If‘fac'tual findings aremgde'by an administrative agency, they are viewed as prima facie
correct and a reviowing court.will nofdistuzb thoss findings, unless they are contrary to the
30511,

manifest weigi1§ of the evidence. E

App. 3d 141 (1999). '
At_the administrative heariné on April 21, 2004, no factual findings were made by the

State _Board. On May 14, 2004, the executive secretary of the Board issued a letter notifying

Mercy Hospital that the State Board had appraved the Application for Permit. That letter




indicated that Board based its approval upon the project’s substantial conformance with the
applicable standards and criteria of Part 1110 and 1120, It further stated that, “In arriving ate
decision, the State Board considered the findings contained in the State Agency Report, the
application material, the State Agency's Report of Publlio Hearing held on September 29, 2003
and any testimony made before the State Board”.

The aforesaid lefter does not set forth specific findings of fac:,t. 1t does state the Board's
conclusions and the basis therefore. Section 10 of the Planning Act does not require the Board to
specify its findings of facts and conclusions unless negative acﬁoﬁ on an Application is taken.

20 TLCS 3960/10 In addition, Section 1130.680 of the Administrative Cods reqﬁires the Board

to specify its “finding of fact and conclusions of law” only when the Board denies an application.

283 11l App 3d 227 (1996).
In the case at bar, the State Board did not deny Mercy Hospital's Application for Permit
or CON. Even if findings were necessary, that may not be enough for the trial court to reverse

the Board’s decision. If the record contains competent and sufficient evidence that supports the

agency's decision, the decision should be affirmed. CATHEDRAL ROCK OF GRANITE
C C. QIS F ; 0 308 Itt App 3d 529

(1999). ‘
An administrative ;geucy‘s decisionis against the weight of the evidence only if the
opposite conclusion is clearly evident. The mere fact that the opposite conclusion is reasonable
or that the reviewing court msy have ruled differently does not jusﬁf;/ reversal of an

administrative decision. A trial court may not reweigh the evidence or mak¢ an independent




determination of the facts. ABRAHAMSON vs, TLLINOLS DEPARTMENT OF
PROFESSIONAL REGULATION, 153 IIL. App 2d 76 (1552)

In order to approve and authorize the issuance of a permait if it finds the State Board must

find that the proposed project is consistent with the orderly and economic development of such
Facilities and is in accord with standards, criteria or plans of need adopted and approved pursuant
to provisions of Section 12 of 20 ILCS 3960.

Section 12 of the IHinois Health Facilitics Planning Act authorizes the State Boarﬁ to
prescribe rules, regulations, criteriz and procedures to cay out the putposes of the Act. That .
section further enumerates certain factors the Board shall consider in developing health care
faclllty plans, Those factors mcludc the namber of existing and planned facilities offering
Similar programs, the extent of utilization of existing facilities, the avaﬁabzhty of facilities which
may sctve as alicrmatives or substitutes and the availability of personnel necessary to operate the
facility, 20 ILCS 3960/12(1) and (4).

Acting as an administrative and support arm of the State Board, the State Agency
prepared two reports for the Board's review and consideration. Those reports consider the
app!imﬁog and supporung documentation submitted. The State Agency e-wa]uated Mercy
Hospital’s application with respect to financial and economic criteria set forth in Section 1120 of
Title 77 of the Nlinols Administrative Code and the general review criteria and noeded related
criteriz set'i"onh in Section 1110 of the lllinois Administrative Code 77 Hlinois Adm. Code. The

Administrative Code hes the force and effect of law. MEDCAT LEASING CO, vs. WHITLEY,

253 111 App 3" 801 (1993).
Thke Agc)_r report completed for submission to the State Board Hearing on December

17, 2003 found that the Mercy Hdspital Application, was in conformity with three of the four




applicable economic feasibility criteria and that the financial feasibility criteria were not

applicable. The Agency report found that aside from meeting the background of applicant‘
criterion (1110.230), that Mercy Hospital met none of the other criteria under Section 1110, the
geteral o; peed related criteria, including the criteria for a variance to bed need.

At the December 17, 2003 State Board Hearing, Mercy Hospital bad various
representatives present who presented testimony regarding the application and in response to
questioning by Board members. Thoso present for Mercy were Javon Bea, President of Mercy
Hospital; Richard Gruber, Vice President of Mercy Hospital; Den Colby, President of mercy
Harvard Hospital and thres attorneys representing Mercy. The Board addressed concerns
regarding the bed variance, the shortage of obstetrical beds in the M.S.A., the additionai
physicians that Mercy would bring to staff its proposed hospital and the impact of the hospital on
staffing in other area hospitals. At the conclusion of the bearing, the State Board dénied Mercy
Hospital’s application. No findings were made. However, before the Notice of Intent to Deny
was sent on January 27, 2004, Mercy Hospital on January 15, 2004 sent a letter with .
supplemental itiformation requesting Jeave to reappear befor‘e the Board at the February meeting.

Afier receipt of the supplc:n;:ntal information from Mercy Hospital, the State Agency
msued another report for submission to the Board at its -April 21, 2004 meeting. No hearing was
held regarding Mercy's application between December 17 and the Ai:ril 21" meeting. The report
of the State Agency for the April heering contained the same findings regarding the general
criteria and needed related criteria; that being that except for applicant meeting the background
criteria, Mercy Hos.pital did not mest the other 1110 criteria. The State Agency found that with
the change in cost submaitted by Mercy in the supplemental meterials, Mercy now met all :)f the

economic feasibility factors,”




At the hearing on April 21, 2004 before t?xe Board representatives of Mercy appeared as
well as its logal counsel. With respect to bed need, Mercy Hospital had submitted data from the
Center for Disease Coplrol which indicated that 76% of the hospitals in the United States have
less than 100 be;:ls. Upon questioning, hospital personnel acknowledged that this study was not
Iiinois or McHenry County besed but rather reflected nationwide_staﬁsﬂcs. Documentation
regarding the decrease in average patient stays was discussed using 980 ﬁgures versus today.
Testimony was received regarding the 45 new physicians Mercy would bring to the proposed
hospital, which physicians would be in their employ. Mercy representatives opined that with
thgse new doctors in place, patients who resided in the M.S.A. who sought treatment outside of
the M.S.A. would return for care. Thete was discussion conceming the findings by the State
Agency on the general criteria and need criteria not being met. Board member Levine belicved
that the rules were outdated and needed to be revised to reflect current data. He was particularly

impressed with the 45 physicians who would be moving to McHemry County to staff the
proposed hospital. {lt the conclusion. of the hearing, the Board voted to approve the application
and the motion passed. On May 14, 2003, a letter advising of the approval of the application for
permit was sent to Mercy Hospital,

Plaintiffs assert that the decision of the State Board is against the manifest weight of the

' evidence because the proposed project was not in accordance with the standards, criteria or plans
of need adqpted and appr.oved pursuant to the provisions of the Olinois Health Facllities Planning
Act. In particuiar, the Plaintiffs direct the Court to the State Agency reports wherein it was noted
that Mercy Hospital's proposed project was not in conformity with the general review criteria

and need related criteria under Sections 1110 of the linois Administrative Code,




The Defendants counter Plaintiffs assertions by directing the Court to the standard of

review and the discretionary authority the State Board has.under 1130.660 of the Illinois

Administrative Code. That provision states in pertinent part the follows:

‘“The State Board shall consider the application and any supplemental information or
raodification submitted by the applicant, IDPH report(s), the public hearing testimony, if
any and other information coming before it in making its determination whether to
approve the project. The applications are reviewed to determine compliance with review
criteria enumerated in 77 1. Adm. Code 1110 and 1120. The fhilure of & project to mect
one or more review criteria, as set forth in 77 1), Adm, Code 1110 and 1120 shall not

prohibit the issuance of 2 permit,”
The applicability of Section 1130.660 has been addressed in a number of cases, which

cases have been cited by the parties herein, With the exception of the Court in SB.ES_QEQA@,

the Courts have recognized that the State Board does bave the authority to approve an

application where one or more of the review critcria were not met. DIMENSIONS MEDICAL
CENTER, LTD, Vs. SUBURBAN ENDOSCOPY CENTER, 298 Il App 3d 93 (1998).
A S ER FOR LTD. vs. FACILITIES P, 0.

283 Il App 3d 227 (1996), OCK OF B. S
HEALTH FACILITIES PLANNING BOARD, 308 Ill. App 3d 529 (1999) and MARION

H AL CORPORATION vs. IE. P 3 BOARD, FACTLITIES

SPRINGWOOD) is distinguishable from the aforementioned cases because the Court did not

consider the applicability of 1130.660 in that case, SPRINGWOOD ASSOCIATES vs.
HEALTH PACILITIES PLANNING BOARD, 269 Il App 3d 944 (1995).

However, in each of the cases where the Courts upheld the Board's decision to exervise
its discretionary authority, the courts looked to the record to determine if there was adequate
evidence to support the Board's decision. None of the cases cited by the Defendants have State




Agency Reports that found lack of conformity with essentially all of the need related and general

criteria as in the case at bar,

The letter of May 14, 2004, issued on behalf of the State Board found substantial
conformence with the applicable standards and criteria of part 1110 and 1120 based on its
consideration of the findings contained in the State Agenc'y reports, the application material, the
report of public hearing on September 29, 2003 and any testimony made before the State Board.

At the public hearing the majority of those who tesﬁﬁed were in opposition to the
proposed project, ;‘leost 2000 letters wers submitted both in support of and in opposition to
Mercy Hospital. More letters were in opposition. Many of the letters submitted wers form
letters used by supporters of Pl;ﬁnﬁﬁ’s’ and Defendants® respective positions. Some of the letters
were from Mercy's website, which did not allow negative input. '

The State Agency Reports submitted to the State Board for hearings on December 17,
2003 and April 21, 2004 found that the proposed project was not in conformity with the
following general review a:lzd need related criteria; 110.320(a); Establishment of Additional
Hospitals, 110.320(b); Allocation of Additional Beds, 1 110.520(g); Unit Size; 1110.520(b);
Variances to Bed Needs, 110,520(b)(2); Medically Underserved Variance, 1110.230(a);

Location, 1110.230(c); A!tema-ﬁves, 211.0.230(d); Need for the Project, 1110.230(e); and Size of
the Project. The project was in conformity with 11 10.230(b), Background of Applicaht. win‘ch
provided that the applicants complied with the nccessary licensure and certification information
required and are fit, willing, able and have the necessary background-to provide 2 proper
standard of healthoare service for the community.

In response to the adverse reports .of the State Agency, Mercy Hospital addressed the

growing population trends in McHenry County, the shortage of physicians in McHenry County
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~ and the changes in the practice of medicine that have reduced the average icngth of paticnt stays

in hospitals. Mercy Hospital assers that as a result of the decline in the patient length of stays,
there is no Jonger a need for the requirement of 100 medical/surgical beds as established in 1980
and that only 67 beds are needed to serve the same nuraber of patients.

Section 1110.320(2) of the Iilinois Administrative Code requires thet hospitals within a
M.S.A. must have a minimum of 100 medical/surgical beds. Hospitals situated ontside a M.S.A,
do not have such a limitation, Mercy Hospital proposes 56 med/surg. beds with initially 32 of
the entire 70 beds being built oﬁt and the rem:;ining 38 being shells for later constmciioq. The
Defendant ho.spital did not idenﬁi'j how the 32 beds would be allocated. At the Board hearing of '
April 21, ﬁ004, Mr. Glaser. on behalf of h;[ercy Hospital stated that all 70 beds would
immediately be built out, contrary to the data in the applicaﬁt;n and easlier testimony. (R3541)

. (R.14) Section 1 IIO.iBO.SSO[a){l)(A) provides that & new obstetric unit with a M.S.A. must

have 20 beds, Mercy proposal is for 10 obstetric beds.

' Mr:my Hospital submitted material ﬁased on average length of patient stays in 1980 fo the
present, claiming that 67 beds would now provide care for the same number of paticnts ina 100
bed facility in 1980.- The.documentation presented gives nationwide figures with no sl;eciﬁe
data for Ilinois, ' |

" The 100 bed standard was estabﬁsﬁed ;n 1992 and not 1980 and is applicable enly to
hospitals within 8 Metropolitan Statistical Area, such as the proposed location. Fm’th:rmoré.
according to the bed inventory data, the A-10 planning area (M.5.A.), where the proposed
facility would be located, has 35 excess medical surgical beds and 7 excess ICU beds. Assuming
that the present average length of patient stays reduces the need for beds, then the proposed
additional beds-at Mercy Hospital would only mcreasethe surplus but also affect the target




uﬁ]izaﬁoﬁ rates at neighboring hospitals, which is also taken into account under the need related

criteria. Presently the hospitals in proximity to the proposed project are generally not operating
at the State's target utilization rates,

) 'I“I-m only shortage of beds in the M.S.A. is obstetrical beds, which shorfage is 20 beds.
Mercy’s application proposes 10 obstetrical beds, Mercy Health swwm Corporation operates
Mercy Harvard Hospital, which is within M.S.A. 10. Meicy Ha_rvard Hospita) closed its
obstetrical unit epproximately three years ago‘and has not reopened since Mercy acquired the
hospital approximately two years ago.

There are located within planning Area 10 three hospitals which offer the same services
as the proposed project. Two of these three hospitals are within 30 mittutes of the proposed
facility, These are Northem [linois Medical Center in McHenry and Memorial Medical Center
in Woodstock. ‘The third hospital, Mercy Hervard is within 45 minutes of the proposed facility.
Additionally, there ere four other hospitals not within the plaﬁning area, but within 30 minutes of

* the site of Mercy Hospital. They are Advocate Good Shepherd, Béxtl:néton. St. Alexius Mpdical.

Center, Hoffinan Estates, Sherman Hospitél, Elgin and Provens St. Joseph Hospital in Elgin.

Bach of these health facilities offer the same services 24 the proposed hospital

Defendant acknowledges the presence of ti:ese other hospitals and that Mercy will oﬁ‘er
no services not already provided by these facilities, However, Mercy contends that with the
growth of poptﬂ'aﬁon within the county, the travel times will increase in the future and thereby

" increasing the travel times in excess of 30 miutes to thoss hospitals. The estinates of future

travel times do not take in accbunt road expansion projects which might be undertaken. The

svidence on the travel times and foture projections offered by the _Defendant are in some

instances inaccurate and other instances speculative.

12




Mercy 0plines that a significeamt percentage of paticuts are leaving the planning area for
heaith care and that with the establishment of a new hospital, a éood percentage of those patients
will return to the area for treatment, Competent evidence is lacking to gupport this opinion.
Evidence, at the public hearing and clsewhere in the record shows that approximately 75% of the
residents within zip code targeted area received care at existing hospitals and that other patients
leaving the target arca are doing so for specialized or tertiary care. It is also unclear if Mercy's
' opinion takes into account the services received at the hospitals located within 30 minutes but
outside of ayea A-10.

The review criteria does provide for variance for bed need. 77 1Il. Adm. Code
1110.530(b)(2). In order to satisfy the variance to bed noed requirements, Mercy Hospital had to
document that access to the proposed service is restricted in the planning area by documenting at
least one of the following: (i) the absence of service within th;a pla.mﬁng area; (ii) limitations on
govemment fumded or charity patients; (iii) restrictive admissions policies of existing providers;
(iv) the area population and existing care system exhibits indicators of median care problems
such as an average family income level below tho state poverty level, high infant morality or
designation as a “Health Manpower Shortage Area:, or (v) the project will provide for a portion
of thé population who must currently travel over 45 minutes to receive service. Mercy Hospital
was found {o have documented nong of tﬁe aforesaid criteria in order to receive a variance.
Evidence presented showed that seven hospitals are within 45 misiutes and all offer the same
sarvices Mercy will offer, if not more. Teave! studies submitted by mercy were in some ways
misleading as they included round trip travel times which is not the standard for review or were

based on future projections. No evidence whatsoever was submitted to docoment items ()

through (Iv).




Much was made by the Board at the April 21, 2003 hearing about the 45 physicians
Mercy Hospital would bring to staff its hospital and adjacent offices, It is tinclear from the
evidence where these physicians will come from. However, Mercy did indicate that with the
opening a m-rw hospital, it would close thres of its physician staffed facilitics now located in and
Cary and Crystal Lake. Board member, Mr. Levine, commented at the .April 21% meeting how
impressed he was that these new physicians would help make & dent in the shortage of physicians
in the area, There was a chart prmtided showing. a physician shortage in McHenry County. The
underlying data for the information in the chart is unknown, ‘;Vhile the Board addressed the
shortage of physicians in the area, it appears not to have adequately considered the shortage of
healthcare support staff. The mdence in the record reflects that there is a shortage of hcalth care
persnnnel needad to staff hospitals, There are not enough nurses, medical technicians and
laboratory technicians to staff hospitals nauonw;de and in McHenry County. Tcsumony at the
public hearing exprassed a concern that the new hospxtal would not be able to adequately staff'its
facility and would have to recrujt medical personne] from other area hospitals, thereby causing
shortages of necessary.and reqmred staff in those facilities, Area hospitals have experienced
staffing problems which have resulted in their not being able to maximize the use of their
facilittes. ‘

The record further documents that the proposed hospital would adversely impact the
utilization rates at hospitals within the M.S.A. and nearby. Mr. Ryder, of Advocatt Health Care
in Barrington testified at the public hearing that more than 25% of its patients are from the towas
targeted by Mercy Hospital. A study submitted at the public hearing by Plaintiffs and prepared
by Deloitte and Touche, at Plaintiff's instance conciuded that Northern Dlinais Medical Center

and Memorial Medical Center, both in A-10 would lose approximately 9,500 cases annually. -




Upon a review of the record, there is not sufficient and competent evidence sqppoﬁing
the State Board’s decision to grant the issuance of the permit to Mercy Hospital, While the
Board has the authority to issue a permit when all of the criteria under 1110 are not met, there -
needs to be some rationale basis to excuse compliance with the criteria, The record does not
‘ reflect that Meroy Hospitél presented sufficient evidence showing thet the proposed hospital

facility was needed, was the most effective or least costly altemative and was in a medically
underserved glanning area. Sufficient evidence did not establish that the project warranted a
variance to bed need. |

Mercy Hospital’s application did not meet the necessary general review and need related

criteria and the factors set forth in 20 ILCS 3960/12. The written submissions and oral festimony
.did not re!mt the Agency’s findings that Mert-zy Hospital's epplication was not in conformity with
tixe criteria.get forth in 77 Il Adm. Code 1110. This Court finds that the State Boerd’s decision

is against the manifest weight of the evidence.

B. ARBITRARY AND CAPRICIOUS

The Plaintiffs also contend that the Board’s decision was arbitrary and capricious. The

Dlinois Supreme Court in GREER vs, ]I

122 Il 24 462 (1988) set forth guidelines to be applied by the Court in determining whether the
decision of an Agency is arbitrary and capriciox;s. Those guidelines direct the Court o consider;
1. Did the Agency rely on factors the legislature did not intend the 2gency to consider; 2. Did the

Agency fail to consider an important aspect of the problem, or 3. Did the Agency offer an

explanation for its decision which runs counter to the evidence before the agency or which is so




implausible that it could not be ascribed to a difference in view or the product of agency
expertise.

‘The State Board in the case at bar excused the mercy Hospital's fuilure to comply with
essentiatly all of the general and need related criteria. The only rationale for the Board’s actions
capablc of being gleaned from the hearing on April 21" was that the rules and review criteria are
outdated and that this new facility will help fill the shortage of physicians in the service area.

At that Apri! Board meeting, Board members expressed concern about the Board’s
decision being termed “arbitrary and capricious™ if it approved the Mercy Hospital Application
for Permit in light of the State Agency’s two reports showing non conformity with the 1110
criteria. In response thereto, Board member Stuart Levine stated that the rules and criteria are
twoefully out of date”, He further stated that ho has participated in “a lot of applications that
were granted that had complete negative findings. Aln.d those occurred in instanoes where there
were valid reasons and jusuﬁca!mns given in each of the areas that, of course, arc in the Board’s
dlscretlon to do”. R 3264. Yet, Mr. Levine dld not oﬁ'cr any explanauon or justification for \‘.he
Board’s approval in the instant case, other than be was impressed with the 45 new physicians
who would be c?m.ing to McHenry County and who would make a dent in the; physician
shortage.

The Board hearing on April 21 focused in large part on the now physicians who would be
employed'by Mercy Hospital, However, the rules governing the Board’s decisions do not
provide for criteria which address physician shortages. The documentation provided by Mercy
regarding physigian shortages was done by Solucient and is in the record at page 2913, The
chart shows that Crystal Lake, the Ioz;aﬁon of the proposed hospital, has go physician shortage.
Lake in the Hills, Cary and Algonquin are the other tasget service areas. No data is provided for




physicians in Leke in the Hills. On Sohucient's documentation, Cary and Algonguin do show

physician shortages. The source for the data is not disclosed. Even wilh these claimed -

* shortages, Mercy System Corporation is going to close its two physician offices in Crystal Lake

and one in Cary.
Furthermore, while there may be a shortage of physicians in the area, the Board did not

discuss and apparently did not consider the evidence in the record of the shortages of registered
nurses, laboratory technicians and medical teclmologisté in the area. The public hearing record is
replete with testimony of medical persanal on the shortage of such persontiel. These personnel
+ro noeded to staffa hospital. Mercy Hospital offered no eviderios whero this staff would come
from other than stating they would recruit ﬁedical personnel who worked outside of the area.
Northing in the record indicates a surplus of such personne] in other areas of the state. No
evidence was presented on the number of resident medical personnel who worked outside of the
M.S.A. or beyond the 30 minute travel time. Testimony at the public hearing showed a concern
among McHenry County health care workers that Mercy would recruit staff from area facilities
thereby affecting fhe viability of those hospitals, |

Upon a review of the record, the Court finds that State Board relie‘d on factors not
intended by the legislature and that they failed to consider important aspects of the problem
conceming the shortage of medical support staff and the impact the proposed ho;:pital wm:ldl
have. on tho hospitals within the M.5.A, and within 30 minutes travel time. When the Board first
denied the Meroy Hospital’s application, it had information on the 45 new employee—physicie_ms
who would be at the physician offices adjacent to the hospital. Yet, at the April 21 meeting, the

new physicians appeared to be the primary basls for the affirmative vote.




Tho Court finds that the actions of the State Board, in approving the applicaiion for

permit for the Mercy Hospital project, was arbitrary and capricious,

C. NECESSARY PARTIES

Plaintiffs contend that the decision should bé reversed because the proper party was not
joined es a party to the .applicaﬁon. Particularly, Plaintiffs claim that Section 1130.220(b) of the
Tilinois Administrative Code requires that Mercy Health Systems Corporation b;a ; co-applicant,

Section 1130.220provides in perﬁn;nt part as follows:

““The following person(s) must be the applicant(s) for permit or exemption, s applicable:

(b)(3) any related person who is or will be financially responsible for guaranteeing or
making payments on any debt related to the project.”

It is undisputed that Mercy Health System falls within that classification and that tﬁey
were not parties‘to the application. The State Agency Report, however, reflects that is
considered that entity to be a co-gpplicant even though it wasn't, Documentation was submitted
verifying the bond rating of Mercy I:Icalth System Corporation and other data was provided
regarding its corporate stracture an}l related entities. |

The non inclusion of Mercy Health System as an applicant may have affected the
economic review critaria under 1120.310(2). The State Agency. found that Criterion 1120.310(2)
was “not applicable as the app-licant's document proof of an A “bond rating”. Mercy Health
System s_;hould have been a party to the application for permit. However, the fajlure to inchude
Mercy Health System Corporation as a co-:applicant, standing alone, would notbe a basis fora
finding of the State Board’s decision being against the manifest weight of the evidence.




D. THE VOTING PROCESS

lThe Plaintiffs claim that the voting process was improper by the Board not specifying the
* nature of the mo.tion voted on and Board members engaging in off the recard discussions. Itis
apparent from the record that the Board on motion knew that it was voting to approve the permit.

While formality is lacking, the record reflects that in the other proceedings that day, which are

part of the record the Board used the same methodology in voting.

While the off record comments by Board members may be inegular,_ they do not

constituts ex parte communications. The Court can not attribute any significance to the off

record comments in this feview.
Based on a review of the record and for the foregoing reasons, the Court hereby finds that

the Decision of the Ilinois Health Planning Board to grant the issuance of the pemmit to Mercy

Hospital and Mercy Health Systems was against the manifest weight of the evidence and

arbitrary and capricious.

IT IS HEREBY ORDERED that thc.Decision of the Illinois Health Plenning Board to

iasue a permit in Project No. 03-049 is reversed.

DATEP.:_ J!LQ}& W _3/ ENTERED %WMW/W%

MAUREEN P. McINTYRE
CIRCUIT JUDGE
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NOTICE OF ADOPTED AMENDMENTS
Heading of the Part: Processing, Classification Policies and Review Criteria

Code Citation; 77 ili. Adm. Code 1110

Section Numbers: Adopted Action:
1110.10 Amended
1110.30 Repealed
1110.40 Amended
1110.50 Repealed
1110.55 Repealed
1110.60 Repealed
1110.65 Repealed
1110.110 Repealed
1110.120 ' Repealed
1110.130 Amended
1110.210 Amended
1110.220 Repealed
1110.230 - Amended
1110.234 New
1110310 Repealed
1110.320 Repealed
1110410 Repealed
1110.420 Repealed
1110510 Repealed
1110.520 ‘ Repealed
1110.530 Amended
1110.610 - Repealed
1110.620 Repealed
1110.630 Amended
1110.710 Repealed
1110.720 Repealed
1110.730 Amended
1110.1410 Repealed
1110.1420 * Repealed
1110.1430 Amended
1110.1710 Repealed
1110.1720 Repealed
1110.1730 Amended
1110.2310 : Repealed

Attachment &
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NOTICE OF ADOPTED AMENDMENTS

documentation as to how sufficient staff shall be obtained to opérate the
proposed project, in accordance with licensing requirements."

and replaced with:

"The applicant shall document that relevant clinical and professional staffing

needs for the proposed project were considered: and licensure and JCAHO

staffing requirements can be met. In addition, the applicant shall docurnent that
necessary staffing is available, by providing: letters of interest from prospective

staff members; completed applications for employment: or a narrative explanation
of how the proposed staffing will be achieved.”.

In Section 1110.530(£)(1),"75 beds" was changed to "100 beds", as the correction of a
typographical error and the subsection was reformatted.

In Section 1110.530(D(1XE), the following language was deleted:

"E} New Hospital: The minimum bed capacity for the establishment of a new
acute care hospital within an MSA, except for federally designated critical

access hospitals, is 75 beds."

In Sections 1110.530(f), 1110.630(f), 1110.730(£), 1110.1430(f), 1110.1730(f}, and
1110.2930(f), the following was deleted, since length-of-stay data is no longer refevant

since reimbursement changed:

"2}  Length of Stay

A) An_applicant proposing to add beds to an existing acute care bed

service (Med/Surg, OB, Pediatrics and ICU) shall document that
the average length of stay (ALOS) for the subject service is

consistent with the planning area's 3-year ALOS.

B) Documentation shall consist of the 3-year ALOS for all hospitals

within the planning area, as reported in the Annual Hospital
Questionnaire.

Q An applicant whose existing services have an ALOS exceeding
125% of the ALQS for area providers shall document that the




