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)
)
)
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)
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CENTEGRA’S EXCEPTIONS TO ALJ’s PROPOSAL FOR DECISION
The Applicants/Respondents, Centegra Health System and Centegra Hospital-Huntley
(collectively “Centegra”) respectfully submit the following Exceptions to the Proposal for
Decision of Administrative Law Judge (“ALJ”) Richard E. Hart on Project No. 10-090, Centegra
Hospital-Huntley issued on March 30, 2012:
Background
1. On December 29, 2010, Centegra filed an application to establish a new 128-bed
hospital in Huntley, Illinois with the Illinois Health Facilities and Services Review Board (“State
Board”) designated as Centegra Hospital-Huntley, Project No. 10-090. The State Board initially
considered the project at its meeting on June 28, 2011. A motion for approval failed to receive
the votes necessary for approval resulting in the issuance of Intent-to-Deny.
2. On December 7, 2011 the State Board again considered the project and a motion
for approval received four affirmative votes and four negative votes, with one State Board
member absent. Because five affirmative votes were required to approve the project, the 4-4

vote was deemed an Initial Denial of the application.
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3. The State Board issued a written decision in a letter dated December 9, 2011 (the
“Denial Letter”) stating that the denial of Centegra’s permit application was based on Centegra’s
alleged failures to document conformance with three Review Criteria. The Denial Letter notitied
Centegra of their right under Section 10 of the Illinois Health Facilities Planning act (‘“Planning
Act”) to a hearing before an Administrative Law Judge (“ALJ”) for purposes of reviewing the
State Board’s denial of the application. The Planning Act directs that the ALJ “take actions
necessary to ensure that the hearing is completed within a reasonable period of time, but not to
exceed 90 days except for delays or continuances agreed to by the person requesting the
hearing.” 20 ILCS 3960/10. Centegra timely requested an administrative hearing, and the
Acting Director of the Illinois Department of Public Health appointed Richard E. Hart as the
ALJ.

4. At a prehearing conference on February 23, 2012, ALJ Hart scheduled the
administrative hearing for March 22-23, 2012 in Chicago. However, on March 15, 2012, the
State Board’s attorneys made a telephone call to ALJ Hart without notifying Centegra or any
other party to the administrative proceeding and without providing Centegra or any other party
an opportunity to participate in the telephone call. During this telephone call, the State Board’s
attorneys argued to ALJ Hart that there was “an error in the record” which “could have a major
impact on the evidentiary hearing scheduled for March 22-23, 2012.” This communication by
the State Board’s attorneys to ALJ Hart was an ex parte communication under the Illinois
Administrative Procedure Act which prohibits communications with an ALJ “in connection with
any issue of fact, with any person or party, or in connection with any other issue with any party
or the representative of any party, except upon notice and opportunity for all parties to

participate.” 5 ILCS 100/1060(a).



5. The State Board’s attorneys said the “error” in the record was that a consultant’s
report submitted by the attorney for Advocate Hospitals and Health Corporation (“Advocate”)
into Centegra’s project file should have been submitted into the project file of Mercy Crystal
Lake Hospital and Medical Center, Project No. 10-089 (“Mercy Project”), and a consultant’s
report Advocate’s attorney submitted into the Mercy Project file should have been submitted into
Centegra’s project. The State Board’s Staff had posted these documents on the Board’s website
in early June 2011 shortly after they were submitted. Consequently, Advocate and everyone else
had actual notice of where the consultant’s reports were filed prior to the State Board’s meetings
on Centegra’s project on June 8, 2011 and December 7, 2011, and neither Advocate nor anyone
else claimed there was “error” in the record based on these filings.

6. On March 20, 2012, two days before Centegra’s requested hearing was to
commence, ALJ Hart announced that he was cancelling the hearing based upon the alleged error
in the record and intended to return the matter to the State Board to reconsider the project.
Centegra objected to the cancellation of its hearing and to the proposed remand to the State
Board for reconsideration of Centegra’s project.

7. On March 30, 2012, ALJ Hart issued his Proposal for Decision in which he
recommended that the State Board “(i) correct Respondent’s record, and (ii) reconsider
Respondent’s application for permit with the corrected record.”

Centegra’s Exceptions to the Proposal for Decision

8. Centegra submits the following exceptions to ALJ Hart’s Proposal for Decision:

(a) There is no “error” in the record. The State Board’s Staff filed documents
from Advocate’s attorneys as directed by Advocate’s attorneys. Even if
the consultant’s reports were misfiled, the State Board’s Staff publicly
posted the documents on the Board’s website in early June 2011 so
Advocate’s had notice of the filing and could have refiled the documents if
it thought they were misfiled.



(b) ALJ Hart’s cancellation of Centegra’s hearing denied Centegra its
statutory right to a hearing to review the State Board’s December 7, 2011.
The State Board should therefore send this matter back to ALJ Hart to
conduct and complete the hearing as required by Section 10 of the
Planning Act.

() ALJ Hart’s Proposal for Decision is based upon matters first presented to
him in an ex parte communication. The Illinois Administrative Procedure
Act state law governing this proceeding prohibits the ALJ from making
any findings based on ex parte communications. Consequently, both ALJ
Hart’s Proposal for Decision, and any decision of the State Board based on
that Proposal, would violate the Illinois Administrative Procedure Act.

(d) ALJ Hart’s Proposal for Decision violates the State Board’s own rules
because it effectively vacates the State Board’s decision of December 7,
2011, and the Board’s rules specifically prohibit an ALJ from vacating the
State Board’s decision.

9. If the State Board adopts the Proposal for Decision and reconsiders Centegra’s
project, Centegra respectfully requests that the State Board approve Centegra Hospital-Huntley,
Project No. 10-090, on the grounds that the project is in substantial compliance with the State
Board’s Review Criteria as more fully addressed in Centegra’s written Brief in Support of

Centegra’s Exceptions to ALJ’s Proposal for Decision which is filed together with these

Exceptions.



Respectfully submitted,

CENTEGRA HEALTH SYSTEM and
CENTEGRA HOSPITAL-HUNTLEY,
Applicants/Respondents

By, . i s Lo

One of their Attorneys

Daniel J. Lawler

K&L GATES LLP

70 West Madison Street

Suite 3100

Chicago, IL 60602

Phone: (312) 372-1121

Fax: (312) 827-8114

Email: daniel.lawler@klgates.com




CERTIFICATE OF SERVICE

Daniel J. Lawler, an attorney, hereby certifies that he caused the foregoing Exceptions to
the Proposal for Decision of the Administrative Law Judge, to be served upon the following
persons by email this 4th day of May, 2012 before the hour of <-”¢* p.m. and by first class U.S.
Mail delivery before the hour of <~ 2> p.m.

Courtney R. Avery Frank W. Urso, General Counsel
Administrator Juan Morado Jr., Assistant General Counsel
Ilinois Health Facilities and Services Review  Illinois Health Facilities and Services Review

Board

525 West Jefferson Street, 2nd Floor
Springfield, IL 62761

Ph: 312-814-4825

Fax: 217-785-4111

Email: courtney.avery@illinois.gov

Hon. Richard E. Hart
Administrative Law Judge

Hart, Southworth & Witsman

One North Old State Capitol Plaza
Suite 501

Springfield, IL 62701-1323

Ph: 217-753-0055

Fax: 217-753-1056

Email: rhart1213@aol.com

Hal R. Morris

Joe Ourth

Jenifer H. Caracciolo

Tracey A. Salinski

Amnstein & Lehr LLP

120 South Riverside Plaza, Suite 1200

Chicago, IL 60606

Ph: 312-876-7815

Fax: 312-876-0288

Email: hrmorris@arnstein.com
jourth(@arnstein.com

Board
122 South Michigan Avenue, Suite 700
Chicago, IL 60603
Ph: 312-814-5418
Fax: 312-814-1503
Email: frank.urso@illinois.gov
juan.morado@illinois.gov

Steven H. Hoeft

McDermott Will & Emery LLP
227 West Monroe Street
Chicago, IL 60606

Ph: 312-984-7737

Fax: 312-984-7700

Email: shoeft@mwe.com

Linas J. Grikis

Polsinelli Shughart, PC

161 North Clark Street

Suite 4200

Chicago, IL. 60601

Ph: 312.873.2946

Fax: 312.893.2150

Email: lgrikis@polsinelli.com
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Daniel J. Lawler



