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Illinois Health Facilities and
Services Review Board

525 West Jefferson Street, 2nd Floor
Springfield, IL, 62761

Re:  Project No. 14-043, St. Elizabeth’s Hospital, O’Fallon
RESPONSE TO LEGAL OBJECTIONS
Dear Ms. Avery:

My law firm has been refained by the applicants on St. Elizabeth’s Hospital, Project .
No. 14-043, in connection with various objections advanced by opponents to the hospital’s
relocation project which have no bearing on the merits of the project and appear to be intended
with an cye towards litigation against the Illinois Health Facilities & Services Review Board
(*Board™) were it to approve the hospital’s project. As addressed below, the objections have
cither not been rccognized by the courts or, to the cxtent addressed, have never prevailed in
court.

One of the project’s opponents, the City of Belleville, has communicated in writing that it
is preparing for litigation against the Board if Project No. 14-043 is approved. When the City
refused to comply with a lawful FOIA request for documents relating to Project No. 14-043, it
claimed the documents were prepared “upon the réquest of the attorncys advising the City” in
anticipation of legal proceedings. It also wrotc that responsive documents were withheld
because of “the City Council’s consideration of probable, imminent” litigation."

The City specified the nature of its anticipated litigation in response to an investigation
by the Attorney General’s office into the City’s failure to comply with the FOIA request. The
City’s attorney wrote that “thc City is tantamount to a party in this administrative proceeding
under the Illinois Health Facilities Planning- Act (THFPA) (20 11.CS 3920/1 ef seq.)” and that “the
City would have standing to seek administrative review of any adversc decision in such

! See, Letter from City Attorney to Ms. Clare Ranalli dated October 16, 2014, This letter is included in
the project file for Project No. 14-043 with the Barnes & Thornburg, LLP submission dated
November 24, 2014 from Daniel Lawler to Ms. Courtney Avery.
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administrative proceeding under Section 11 of the THFPA (20 ILCS 3920/11)."% The City’s
response to the Attorncy General then repeats that documents were being withheld because of
“the City Council’s discussion of this matter in closed session as probable, imminent or pending
administrative litigation affecting the City.” (Jd) The City’s specific reference to standing to
challenge an adverse decision of the Board under Scction 11 of the Planning Act and to
imminent litigation contemplates only one thing: a lawsuit by the City against the Board to
challenge an approval of Project No. 14-043.

We question the City’s claim of standing. To our knowledge, no municipality has ever
been found to have standing in court to challenge the issuance of a certificate of need by the
Board, much less to have prevailed in court.

The City is partnering with Memorial Hospital in opposition to St. Elizabeth’s project.
The two have acted together to oppose St. Elizabeth’s and support Memorial’s respective CON
projects dating back to Memorial’s “satellite” facility in Shiloh. When Memorial submitted its
CON application to the Board requesting its new (not replacement) hospital in Shiloh, Memorial
recruited the City’s mayor to address the Board during public comment and supplied him with
talking points.® Subsequently, Memorial sent the mayor a letter of appreciation that conveyed
the hope that Memorial could “count on your continued partnership with Memorial.”™  In
furtherance of this partnership, the City requested a public hearing on St. Elizabeth’s Project
No. 14-043, and together with Memorial organized and funded a negative attack campaign
against the project.

The objections Memorial has raised to St. Elizabeth’s project are of the type that have
been repeatedly rejected by the Board and by the courts. Mcmorial claims that because this
Board approved Memorial’s prior request to build a new acute care hospital in the same service
area as its existing acute care hospital, the Board must cssentially underwrite this venturc by
denying projects portrayed as harmful to Memorial’s financial interests. Having obtained its
own permit for a new facility, Memorial now wants the Board to deny St. Elizabeth’s application
for a replacement facility. That is not the way the CON process is supposed to work.

Time and again Illinois courts have advised litigious competitors that, “It is not the
Board’s responsibility to protect market share of individual providers.” Provena Health v.

? See, Letter from City Attorney to Assistant Atiorney General Benjamin Reed dated December 4, 2014
included with submission of Danicl Lawler to Asst. AG Reed dated February 3, 2015 as Attachment |
herceto.

* See, Email from Mcmorial to Belleville’s mayor dated June 23, 201 | included as Attachment 2 hereto.
(While St. Elizabeth’s did submit a written comment on the Shiloh project, it neither litigated nor
threatened to litigate the Board’s approval of that project.)

t See, Letter Memorial CEO to Belleville mayor dated June 30, 2011 included as Attachment 3 hereto.

BARNES&THORNBURG 1i»



Ms. Courtney Avery
April 1,2015
Page 3

Minois Hedlth Fucilities Planning Bd., 382 1ll. App. 3d 34, 48 (1st Dist. 2008.) This same
admonition has been consistently delivered by the coutts for decades.’ It remains unheeded.

The case of Provena Health involved facts remarkably similar to the present situation,
There, Sherman Hospital (like St. Elizabeth’s) sought to build a replacement facility about five
miles from its existing location. A competitor, Provena, argued that the Board’s prior approval
of its own major modernization project was bascd on financial projections premised on Sherman
staying put and, therefore, the Board should deny Sherman’s project in order to preserve
Provena’s financial status. The Appellatc Court affirmed the Board’s approval of the permit and
held that the impact of Sherman’s rclocation on Provena’s project was #of a factor to be
considered under the Planning Act. The Court also held that the Board “was not required to
consider the effcct on Provena’s market share or profitability.” (Provena Health, 382 T11. App.
3d at 48.) Thc argument that the Board’s approval of one project compels its denial of another
was flatly rejected in Provena Health, and should similarly be rejected here.

Memorial has raised no objection here that has not been repeatedly rejected before by the
Board and by the courts. Even Memorial’s threat of firing 200 of its own employees if the Board
approves St. Elizabeth’s project is a ploy that has been floated and failed before. Once again, the
Appcllatc Court in Provena Health, after stating that it is not the Board’s responsibility to protect
market share of individual providers immediatcly added, “Nor does the Planning Act protect
jobs.” (382 1ll. App. 3d at 48.) With ominous threats of financial distress and fired employecs,
Memorial demiands protection. But it is protection of the type that the courts do not countenance,
the Planning Act does not afford, and the Board should not bestow.

In addition, and as onc Board member noted at the January meeting, there is no negative
impact on Memorial given that St. Elizabeth’s project is a replacement hospital project that
reduces beds and adds no services, St. Elizabeth’s and Memorial have operated in close
proximity to each other for many, many years, just as Sherman and Provena had. When Provena
claimed that Sherman’s relocation would prove to be Provena’s downfall, the Board’s staff
responded and the Appcllate Court repeated that “the State Agency finds it compelling to note
that both hospitals have operated in close proximity to cach other for over 100 years without
financial disaster.” Provena Health, 382 lil. App. 3d at 41.

As addressed above, the City of Belleville’s threats of litigation and Memorial’s threats
of financial calamity and mass firings arc not legitimate or recognized objections to St.
Elizabeth’s refocation project. The project substantially complies with the Board’s criteria and
will advance the stated goal of this Board of providing Illinois citizens with modern health care
facilities:

* See, Cathedral Rock of Granite City v. lll. Health Facilities Plamning Bd., 308 11I. App. 3d 529, 540
(4th Dist. 1999)(“While plaintiffs market sharc may have been affected by the Board’s decision ... [n]o
rule of law forever entitles plaintiff to such share.); Dimensions Medical Center Ltd. v. Elmhurst
Omipatient Surgery Center, 307 1l App. 3d 781 (4th Dist. 1999)(a competing provider has no “legitimate
claim of entitlement” to “providing medical carc in a protected market”).
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“The people of Nlinois should have facilities which are modein in
accord with all recognized standards of design, construction,

~ operation and which represent the niost cost efficient a]tcmatwe
for the provision of quality care.” 77 1li. Adm. Code 1100.360.

As tembes; of this Board suppoited Si. Elizabeth’s project at the January meeting, with
four positive votes out-of five; it was noted that the above pohcy should not be. subJugated 1o
either the desires of a competitor with its.own interests at heari or of a parllcular City that wants
to block a local provider from relocating, even though that piv owdex is moving just slightly out of
the City's boundarics and its patierits lar gely reside outside the C1ty

Please include this submission in the project file -of Pr0]cct No, 14:043 for the Board’s

conmdexatlon
Very truly yours,
BARNES & THORNBURG LLP
Daiel J. Lawler

DIL:dp

Enclosures




OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS :

Lisa Madigan

ATTORNEY GRNERAL .
January 23,2015

- ) ,
¢ premene o

Via electronic mall
Mr., Daniel Lawler
Barnes& Tharnburg LLP
One North Wacker Drive
Suite 4400

Chicago, lllinois 60606
Danicl. Jawler@btlaw.com

Re: FOIA Requost for Review- 2014 PAC 3218)
Dear Mr. Lawler: ‘

This letler is to advise you that we have receivéd the enclosed tesponse from he
City of Belleville (City) with regard to your Request for Review. You may, but are not required
to, reply in writing to the public body's enclosed response. 1f you cheose to reply, you must
submit your reply within 7 working days of the receipt of this letter pursuant to section 9,5(d) of
the Froedom of Information Act (5 TLCS 140/9.5(d) (West 2013 Supp.)). Whetryou send your
reply to our office, please also send a copy of your reply to the City, 1f you have any questions,
please contact me at (217) 782 - 1699 or the Springfield address below,

Very truly yours,
L A

BENIAMIN REED
Assistant Attomngy General *
Public Access Buresu

¢¢;  Ms. Jennifer Starnes (will receive letter only)
City Clerk's Office
City of Belleville .
101 South Tllinois Strect
Belevillc, Mlinois 62221

ATTACHMENT A

500 South Second Sfreot, Springfietd, llingle 62706 ¢+ (211') 782-1090 » TYY: (147) 785 2¥71 ~ Pow: {217) 7827046
100 West Randoiph Steeet, Clilengo, illinols, 60601 = (312) BI4-3000 ¢ TTY: (312) 8143374 « Pax: (312) 8143806
1001 East Maln, Carbondslo, Ninnte 62008 « (618) $29-6400 « TTY: (618) $29.6403 « Fax: (614) 529-6416
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Decomnber 4, 2014

Mr. Benjomin Reed
Asslstant Actomiey Gerteeal
Public Access Burenu

100 West Rendolph Street
Chicago, Ilinois 60601

Re: City of Beltgvi!lé = Aaswer tu Freedom of !nl‘nr&mﬂnm Act Reguant for Review

Case No. 2014 PAC 32181 ’

Mr.‘Reed: ) S '

Pursuant to Sectlona 9.5(c) and (d} of the lllinois Freedom of Information Act (FOIA) (5

ILCS 140/9.5(c), (d)), } write in response to your November 20, 2014 correspondence (received

on November 24, 2014) concermning the above-roferenced matter, Specificolly, you direct the

< City of Bellevtlie (City) to “provide [you] with a detalled explanation of {the City's] legal and

faotual bosis for bsserted scctions of FOIA, along with|unredacted copies of a represontative
sample of the records in question for our confidentinl revidw.”

« For your information, 1 enclase a copy of the October 16, 2014 carrospondence to Ms,
Ranalti that was inexplicably omitted from the Request for Review, whereln the City’s position
in responga to the subjeer request is detniled. Concerning the raguest for “[a)ll cognomic study
impacts complled by the City (whether infommt/inwmnl!or external)”, City Clerk Dallas Caok
propérly excluded otherwise résponsive documents ag oxempt from discloswro under Seotion
7(1){m) of the FOIA sy materials prepared or compiled ,%y'or for the City in anticipation of o
clvil or administrative proceeding upon the requost of the atlomeys odvising the City. 5 ILCS
140/7(1)(m). Of course, I expressly avsumed that the subject request was nat seeking production
of the §t. Elizabeth's Hospltal cconomlo impact study ﬁom September 2010 (which the City
obtained from the O'Fallon via FOIA request) as ft was -iul “complied by thie Clty”. Similnely,
conceming the request for “information supporting the City's statements that the relocation of 8t.
Glizaboth's Hospita! foam Belleville will/may result dn the Hosplta] serving a differant patient
‘popitlation”, Clerk Cook propérly excluded otherwise responsive documents as exempt' from
disctosure under Section 7(1){m) of the FOIA as communications betwesn the Cily and ily
attornéys that would not be subjeot te discovary in litigation, and materinls prapured or compiled
by or for the Clty fn antlcipation of a civil or administrative proceeding upon the request of the

Page 10l 3 : '
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attorneys advising ‘the City. 5 ILCS 140/7(1)(m). Of courss, I expressly noted that the verbnl
statements made by St. Elizabeth's represemtaiives on thig'matier are not subject {6 FOIA.

Nevertheless, tho Request for Review contends that these exemptions are somehow
innpplicable beoauso “this i3 not & contested cass proceeding nor is the City a party to that
procecding.” However, this contention balics Ifitriols law, as the Clty Is tantamount t9 a party in
this adniinistrative proceeding under the Iliinols Heal ; Facilities Plonning Aot AHEFPA) (20

1ILCS 3920/1 et seq.) Indeed, the Clty s the “inferegled’ person” who requested the public )
LT ST etieuning-under-Seations0 2-ofthe THEPA-(Z 1L CS 59207672 -and shE City-Would Have: slanding . _. —

1o seek adminisirative review of any advarse declsion i' such administrative proceeding undor

Section 1) of the IHFPA (20 TLCS 3920/11), And, consistent with the City's position, the

Request for Roview dogs not disputo the similor applicabllity of Seotion 2(e)(11) of tho Winoiu

Open Maotings Act (OMA) ta pemuit. the City Councll’s disoussion of this matter in closed

sesslon as probable, imminent or pending administratlve litlgation sffecting e Clly, 5 1LCS

1202(11), ¢ ‘

Stmply pui, 8t. Eilzabeth's Hospita) improperly §ccks to ulilize FOIA to galn an unfair
advantage over a publi¢ body in administrative procseding, while nicither it nor any other private
party is required to publicly disclose all of {ts mt‘ormati:on canceming the same cdministeative
praceading, The fact remains that, as the Request for, Review expressly acknowledges, any
written comment {imely sybmitied by the Clty and/or ollicrs 18 publicly disslosed by the filinois
Health Facllities and Services Roview Board and St Blizdbeth’s may respond thoreto ag it deems

Jecessary. .
At its core, St. Elizabeth’s Hospltal (s complainiag that the City hns not provided o bagis
for; . ‘ - .
. presenting arguments hot St, Bilzabeth's Hospital leaving Bellaville wolld have

an adverse economic impact upon the sgmmunity; und

» presenting argumonts that St. Bllzabeth's Hosptlal seeka to move 1n arder 10
abiain a belter payer mix.

The foundation for the concerns that Si. Elizabeth's Hospltal Jeaving Belleville woult
have an adverse ecanomic impact upon the community come from two basis: (1) the 2010
economic tapact study St. ‘Elizabeth's Hosgpital porfermed with the lllinols $oapltal Association
detailing the ecpnomic impact of the hosplta! on tho community; and (2) common sense, Neither
of these are the subject of FOIA. The documentation t'h‘m exists was St Blizobeln’s own, thus
need not be prf)vldod (us we advised tham In the Qotober 16, 2084 correspundenoe). As for
common gense] it iy scemingly obvious that one of the largest employers in the community
closing its ‘busfness and relocating to another community ‘would have an adverse cconomic
impact on the City. [In fuci, the cconomic impact study|performed by St. Elizabéth's Haspital
was sufficiently convincing that the Clty conclided thit its plan to pay for an indopendent
economic impaot study was unnecessary and, (hus, fone was performed.  There ig i
docimentation (that has been strategically withhicld front St, Blizubicth’s Hospital despito their
contonlions to the contrary. ‘ '
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The basis for believing that St. Ellzabeth’s Hospital secks to move in order to obtain a
better payer mix algo is derived Grgm sources that are ndt subjeo( {0 FOIA. The first bosls, us
mentioned {n the Qctobier 16, 2014 correspandgnee, are tfkccqunts of conversations durlng which
St. Elizabeth's Hospital oxecutives 1o1d people thoy noetllcd relocate to O'Fatlon (o get o helter
puyer mix. The soyrce of tho information is St. Ellzabeth's Hospital itself and the comments
wagre verbal, not in writing, thus not the subject of FOIA, | Finaily, there is documentation that St
Etizaheth's Hospitaf recently provided to tho Iitinols Heulth Faclilticy and Services Ruview
e comme:=Board:thot-dotails.onc-ol-their.most-important-grileria-wys:the-slte-1aoatlon’s Ampactuponahiclr - = e - |

business plan. The specifics of that criteria included changes is “demographicy, usge, payor

mix, ond physicion use.,” Agaln, while this document wag not in the City’s possesgion at the tinie

1t responded tho subject fequest, 1t 1o yet anottier axample of tho bagia for thesc opinions coming

from St, Elizabeth’s Hospilal representatives, rather thujt some mysterious dosumentation, that
~ was withheld. '

[}

' Inthe {nterest of transparency, 1 enclose for your faview both the economic impaot swdy
and (he site analysis performed by St. Blizabeth’s Hospitat that support the contentions that have
been made, And, as roquested, I furthor eaolose for yout confidentin! review unredacled copics
of 8 representative sample of ihe records withhield, opproprintely Inbeled as confidentinl, If yon |
lave any further questions or commenty, please contact me at your convenienco, Thank you for

your atrentlon to this matter.
W Ay )

Qarrett P, i{cumer

enclosures ‘

ce;  Mayor Mark Eckert (w/ enclasura via e-mail oply)
Clerk Dallag Cook (w/ cnclosure vin e-mail only) L
Mr. Mork Silberman (w/ enclosurs vin ¢-mail only)
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Lawler, Daniel

From: Lowler, Daniel

Sent: Thursday, November 06, 2034 2:49 M

To: ‘publicaccess@atg.statedlus’

Subject; S\, Elizabeth's Hospital Request for Roview by PAC

Attachments: Request for Review.pdf; Attachiment Lpdf; Attachment 2,pdt; Attachment 3.pef

To the Public Access Counselor (PACK

Attached please find my Request for Review by PAC In connection with a FOIA request made on hehalt of my client, St
Elizabeth’s Hospital, Belleville, to the City of Befleville, The request was submitted by miy co-counsel, Claire Runalll of
MeDermott, Will & Emory. (See Attachment 2, which Incjudes the FOIA request and M, Ranalli's subsequent
communlcations with the City.)

St, Ellzabeth's is proposing to relocate Its hospital to O'Fallon, Minals pursuant to a Certiticate of Need application on {lle
with the {lllnols Health Facilities and Services Revlew Board {Revlew Board). The City of Belleville has publicly opposed
the retotation, asserting an allegad adverse economic fmpact and that 5t. Ellzabeth’s will purpartedly serve a differenc
patient population. St, Elizaheth's FOIA request sought documents refating (o these assertlons, and other documents.

The City expressly refused to produce responsive documents refating to econonile Impact and patlent

poputation claiming that they wera exempt from disclosure under Section 7(1)(m) of the FOIA as materlals prepared ae
complled by or for the City In anticipation of a civil or administrative procaeding upon the request of the attorneys
advising the City, See Attachment 2, letter dated October 16, 2014 from the Clty Attorney to Ms. Ranalll, {The
documants produced by the City In response ta other Items sought in the FOIA request, antl not at Issue here, are
included In Attachment 3.)

The assistance we are secking from the PAC Is production from the Clty of those withheld dotuments that fafl within the
followlng two FOIA requasts;

a. Documents relating to the slleged aconamic Impact of St. Ellzabetty's relocation from Belteville, and
i, Documents relating to the City’s statements that 8t, Ellzabeth’s relocatian would result i the hospital serving o
different patlent population,

The administrative proceeding before the Review Board should not be grounds for allowing the City to withhold
responsive documents as this Is not a contested case proceeding nor Is the Clty a party to that proceading, rut rather,
the Clty is only particlpating In it as any other member of the public who (s aifowed to submit comments on the
project. We anticipate the Clty wlll submit to the Review Board Information based on and inctuding the withheld
documents as part of the City's public comiment on the project, As this ts merely public comment, the withheld
documents should not be treated as exempt documentation within the meaniag of the Saction 7{1}{m) axamption.

Finally, as is evident from the attached communications, the City has unduly defayed in responding to St. Ellzabeth’s
FOIA request and improperly denled the ahove requests In what appears to be an attempt to prejudice St Elizahoth’'s on
its application hefore the Review Board, The written commaont perlod on our project ends on November 26, 2014, and
we expect the Clty will submit information relating to the withheld documents at or naar that time In order to Irapalr St
Elizabeth's ability to timely respond.

for the above reasons, we would greatly appreclste the PAC’s effarts to olitain the City's disclosure of respansive
documunts In ndvance of the November 26, 2014 deadline. Thank you for your assistinee, and please contactme Il any

addlitional Information s desired.

ATTACHMENT C
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Mayor Mark Eckert

From:

Sant:

To!

Ce:

Subjact:
Attachmonts:

Mark,

Thamure, Aane [alhomura@memhosp.com]

Thussday, June 23, 2011 4141 PM

mackert@bollavilla.nel

Lynch, Judy

CON Hearing Talking Poinls )

SHILOH - CON Hearing - Talklng Polnts.dock; SHILOH - CON HEARING Lovation-
Datails.docx

Please find attached suggested talking points for the CON hearing, Please let me know If you have any questions or

comments,

Also, please fet us knaw if you'd like to ride up to Jollet with the group taking the hospltal van - they are planning to
legve the hospital at 5:30 a .m, on Tuesday. | also attached some Information about the location and where to meet
upon arrlval os well as provided you with my eell phone number.

Thank youl
Anne

Anne Thomure

Oirector, Hospltal and Comminity Relations

Executive Director

Memarlal Hospltal and Memorlal Foundation, tnc,

4500 Memorial Orive
Gelleville, linols 62226
PHONE: G18-257-5619
FAX: ©618-257-6806

~

EMAIL: athomurei®mermihosp.com

ATTACHMENT 2



TALKING POINTS -
Two-minute presentation to CON Board - 6/28/11
BELLEVILLE MAYOR MARK ECKERT

¢ Members of the Board, § am Mark Eckert, 'Mayor of the Clty of Belleville and |
am very pleased to be here today to support Memorial's CON application

« This project propases a 5118 millllon expenditure In Shiloh and moving 100
heds from Betleviile to Shiloh . . . | support that

s Meiviorial's primary campus will always be In Belleville — reference $30 miflion
Investment currently under constructlon

» Private beds are needed to competewith St Louis/reduce out:migration and
keep people in Hllinols for thelr healthcare

« Memorlal always has been a primary providet of charity care and Medicaid
services

* Tremendous community support {two-way) . . .reap what you sow . .,

«  Memorlal has been a great communiity partner

- Inturn, they are highly respected and have great community support
« Disappolnted by the self-serving opposition tevied by St, Elizabeth's

« Thank you for the opportunity to address you today and express my full
support of this project



-

June 30, 2011

The Honorable Mark W. Eckert
Mayar, City of Belleville

101 S. lllinois St

Belleville, IL  62220-2106

Dear Mayor Ecket:

As you probably know by now, Memorlal's cerllrcale of nosd appllcallén {o build
a new 94-had satellite hospital In Shiloh was unanimously approved Tuesday by
the llinols Health Facllities Services and Review Board,

| wanted to take this opportunity to express my appreclation o you ~ on behalf of
myself and our boards of directors - for taking the tima to write and submit a
letter of support for this project, We were honored and certalnly very humbled by
the broad-based level of community support we raceived — and wa know that the
review board members were Impressed with {hese strong endorsements,

Agaln, | want to extend my sincere thanks to you for your support. As we move
ahead, { hope that | can count on your continued partnarship with Memorial
Hospltal.

Sinceraly,

Mark J, Turner -

President and CEQ

4500 Memorlal Driva + Ballovillo, llinols 62226 ¢ (610)233-7750 ¢ FAX: (618)257-5650 * wwwmenhoip.com
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