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STATE OF ILLINOIS

HEALTH FACILITIES AND SERVICES REVIEW BOARD
525 West Jefferson Street, 2nd Floor
Springfield, Illinois 62761

217-782-3516

LONG-TERM CARE ADVISORY SUBCOMMITTEE
MEETING

The meeting of the State of Illinois Health Facilities |

and Services Review Board, Long-Term Care Advisory
Subcommittee was held on September 27, 2011, scheduled to
begin at the hour of 10:00 a.m., at the Bolingbrock Golf

Club, 2001 Rodeo Drive, Bolingbrook, Illinois.
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MEMBERS PRESENT:
Michael Waxman - Chairman
Eli Pick - Vice-Chair
Stephanie Altman
Cece Credille (for Mike Bibo)
Pete Vaughn {for Kelly Cunningham)
Teri Dederer
Patricia O'Dea-Evans
Carolyn Handler
Jonathan Lavin
Dave Lowitzki {and Greg Will)
Phyllis Mitzen
Timothy Phillippe
Michael Scavotto

ALSO PRESENT:
James Burden - HFSRB Member
Frank Urso - HFSRB Legal Counsel
Juan Morado, Jr. - HFSRB Legal Counsel
Courtney Avery - HFSRB Administrator
Cathy Clarke - Assistant to the Administrator
Michael Constantino - HFSRB Staff
Bill Dart - HFSRB Staff
Claire Burman - HFSRB Staff
Bonnie Hills - HFSRB Staff
Charles Foley
Jason Speaks
Terry Sullivan

Reported by:
Karen XK. Keim
CRR, RPR, CSR-IL, CRR-MO
Midwest Litigation Services
401 N. Michigan Avenue
Chicago, IL 60611
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AGENDA

Roll Call

Approval of Agenda

Approval of May 25, 2011 Minutes
Public Participation

Member Vacancy Discussion

Rules Update

Group Discussion -- "Nursing Home Use" Article
Work Group Break-out

Working Lunch

Reconvene Work Group Report

Next Meeting

Adjournment

rrecrs e ——— - - — T

MIDWEST LITIGATION SERVICES

www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644,.1334




MEETING 9/27/2011

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 4
START TIME: 10:11 a.m.
CHAIRMAN WAXMAN: I'd like to c¢all the meeting
ro order. T appreciate everybody coming. We made the

decision that we needed a face-to-face, so that we can

start delegating some work in some sub-groups, and that's
part of what we want to do today. There's no illusion on
my part that we'll finalize -- I believe we won't finalize

any of the project, but at least we can get started on them

and people can start forming work groups and work

accordingly.

Again, I appreciate you being here. We have
some people whose faces -- either because I'm old and I
don't remember or they haven't been here before. T1I'll

start here, because I do know my name. We'll go that

direction (indicating). I am Mike Waxman, and I do Chair
this committee. And we'll go that way (indicating).
MR. PICK: Eli Pick, Vice-Chair.
MS. AVERY: Courtney Avery, Health Facilities
and Services Review Board.

MR. FOLEY: Charles Foley.
MS5. HANDLER: Carolyn Handler.

MS. O'DEA-EVANS: Pat O'Dea-Evans with Silver

Connections.
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MR. PHILLIPPE: Tim Phillippe with Christian

Homes.

MR. SPEAKS: Jason Speaks from LSN.

MS. ALTMAN: Stephanie Altman, Health and
Disability Advocates.

MS. MITZEN: Phyllis Mitzen, Health and
Medicine Policy Research Group.

MR. LOWITZKI: Dave Lowitzki, SEIU Healthcare
Illinois.

MR. DART: Bill Dart, Department of Public
Health.

MR. CONSTANTINO: Mike Constantino Illinois
Department of Public Health.

MS. HILLS: Bonnie Hills, Public Health.

MR. SCAVOTTO: Mike Scavotto.

MR. VAUGHN: Pete Vaughn, Healthcare and
Family Services, for Kelly Cunningham.

MS. CREDILLE: Cece Credille, HCR ManorCare,
for Mike Bibo.

MR. SULLIVAN: Terry Sullivan, Illinois

Council on Long-Term Care. And I think I'm Terry Sullivan

today.

MS. CLARKE: Catherine Clarke, Illincis Health

Facilities and Services Review Board.
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1 MS. BURMAN: Claire Burman, Illinois Health:gc
2 Facilities and Services Review Board.
3 MR. MORADO: Juan Morado, Jr., I'm with the
4 Board.
5 MR. URSO: Frank Urso, counsel for the Board.
6 CHAIRMAN WAXMAWN: At this point, we don't have

7 an official quorum count. As some of you may remember,

8 people who are sitting in as reps for other people cannot

9 vote. So, we'll hold off on voting on a few issues that

10 need voted on and see if we can gain some people. But we
11 certalinly do welcome your input and appreciate you

12 attending.

13 Housekeeping, two things, the important things
14 in life. Bathrooms are around the corner. And has

15 everybody ordered their lunch that wishes to do so? If i
16 not --

i7 MS. AVERY: Cathy is coming around, 1if vou
18 need to.

19 CHAIRMAN WAXMAN: Railse your hand if you need

20 to order lunch. Otherwise we'll move on.

21 MR. URS(O: Mr. Chairman, we do not have an ?
22 official quorum. é
23 CHATIRMAN WAXMAN: How many are we missing? g
24 MR. CONSTANTINO: I count nine. ‘
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CHAIRMAN WAXMAN: One more?

MR. URSO: Need ten for a guorum.

CHAIRMAN WAXMAN: Somebody want to go to the
parking lot.

MS. MITZEN: I think Jon Lavin is coming.

CHAIRMAN WAXMAN: We'll just back up on the
voting issues until we see if we can get a guorum.

(Discussion held off the record.)

CHAIRMAN WAXMAN: Doctor, would you like to
introduce yourgelf since you --

MR. BURDEN: I'm late. Hi. I'm Jim Burden,
retired urologist.

{Discussion held off the record.)

ME. BURDEN: I'm a Board member and the
liaison to this subcommittee, which I hope to learn more
about today. I recognize some faces here.

CHAIRMAN WAXMAN: We're glad to have you,
Doctor.

Okay. We were talking about vacancies. As I
am aware, there is one open position, so we're kind of like
open to hear suggestions of people that may want to join
the subcommittee. What I do know as scort of the only
guiding rules from the original selection process is that

no consultants were to be included, and I believe that was

7
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1 the only rule that was held to. Now, the person who

2 resigned did represent a union. The guestion that I don't
3 have an answer to i1s whether or not the person has to be

4 replaced by a union person or if we can make some other

5 suggestions as to a vacancy fulfillment.

6 We had sort of a discussion, Eli and I and the
7 Staff, and we were thinking maybe there could be some

8 purpose fulfilled or served by having someone with an

9 academic background. So, as you think about it, if you

10 have some recommendations of people that vou'd like to jein
11 our committee, please get them to Courtney.
12 MS. AVERY: Yes, and I'll pass them on to the

13 Chair, Mr. Galassie.

14 CHAIRMAN WAXMAN: Again, we are down a member
15 at this point in time, is the only one I'm aware of.

16 We are very, very happy to see the gentleman I

17 that just walked in, because you do make a quorum. 5o,

18 would you introduce yourself?

19 MR. LAVIN: I'm Jon Lavin. I'm with Age

20 Options, the area agency in suburban Chicago.

21 CHATIRMAN WAXMAN: So we now cfficially have a

|
22 quorum. Thank vou again for coming out in the rain. Now ‘
23 we can do some official business. 1

24 So, I need approval of the agenda.
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MR. PICK: So moved.
CHAIRMAN WAXMAW: Second?
MR. SCAVOTTO:

Second.
CHAIRMAN WAXMAN: All in favor?
(Ayes heard)

CHATIRMAN WAXMAN: Opposed?

(No response)
CHAIRMAN WAXMAN: Motion carries.
Hopefully you've had a chance to review the
minutes, and do I have a motion to approve the minutes?
MR. PICK: 5o moved.
CHAIRMAN WAXMAN: Need a second.
MR. SCAVOTTO: Second.
CHAIRMAN WAXMAN: All in favor?
{Ayes heard)
CHAIRMAN WAXMAN: Opposed?
(No response)
MR. WAXMAN: Okay, the agenda item "Public

Participation" is there to simply see if anyone wishes to

address the group.

Frank, is that what that line 1is?

MR. URSQO: Yes. 4
Terry and Jason and

CHAIRMAN WAXMAN: Okay.

Chuck are the only ones that are not Board members, but we g

www.midwestlitigation.com
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Page 10
sincerely appreciate your attendance. Do either of you

wish to have specific comments to the group, other than
your normal participation as we progress?

MR. SULLIVAN: I'm glad Chuck is here.

MR. FOLEY: And I'm glad Terry is here.

CHAIRMAN WAXMAN: We have another Board
member. We're going to be in excess of a quorum, so I
guess someone can leave, 1f they want.

(Laughter)}
CHAIRMAN WAXMAN: Teri, wcould you intreduce

yourself, Teri?

MS. DEDERER: I'm Teri Dederer with DHS Home

Services.

THE COURT: Okay. We are down to item six,
"Rules Update". Courtney, 1s that yours?

MS. AVERY: "Rules Update" is Claire's
department.

CHAIRMAN WAXMAN: Everyone recognize that

Claire is the lady that's been on the phone all of these
other meetings, and we're very, very grateful that she's
here with us today, her health is allowing her to be here ”
today.

Welcome, Claire.

MS. BURMAN: Thank you so much. :

B i
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The good news 1s that the rules for long-term A

care that this group helped put together were reviewed by
JCAR, the Joint Committee on Administrative Rules, and they
were passed. So now we're in an adoption stage where there
is some more paperwork, and that should be done by the end
of the week, when the rules shall be filed. The day the
rule is filed, it becomes effective. It will be published,
the rule will be published in the Illinois Register ten
days after that date, which brings us into October.

MS. DEDERER: Were there comments on it?

MS. BURMAN: No comments at all, no.

CHAIRMAN WAXMAN: Just points ocut what a great
job we did in making our rules.

MS. BURMAN: That's right, and I think that
they were pleased that we had a professional organization
like this subcommittee to work with. I think that added a
lot more credence to it, and they do understand that we
will be continually forming or developing the rules.

CHAIRMAN WAXMAN: I think that's really,
really important for all of us to remember, is that the
expectation is that we will continue to propose rule
changes and new rules and that, vou know, the powers-to-be
above the Mother Board and -- that our reporting function

is expecting us Lo continue to create new rules and to
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adjust to changes. So, always be aware that our work can

go on, and there is no pressure to meet any more time
deadlines, other than our own, to get through this process.

Has everyone had a chance to meet Juan Morado?

MR. MORADCQ: How are vou doing? I'm the new
Assistant General Counsel for the Board. I started back in
June. I work with Frank, and this is my first Long-Term
Care meeting. Thank vou for having me, and I look forward
to a productive meeting.

CHAIRMAN WAXMAN: One of the things that we
have to recognize about Juan is he talks an awful lot.

MR. MORADO: Too much.

CHAIRMAN WAXMAN: Qur first meeting I think
that's about what he said, and we were there eight hours.

Juan, we're giad you're here, and I'm teasing
you, of course.

And here come more people.

After you sit down, would vou introduce
yourself so everyone one in the room knows who you are?

MR. WILL: Hi, everyone. I'm Greg Will. I'm
with the SEIU Healthcare, Illinois-Indiana.

CHAIRMAN WAXMAN: Thank vou.

Moving on, do you want to start -- ElLi as he

has -- as I have gotten to know Eli, reads an incredible

Y r—— = = : D I —
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amount of material and forwards on to me extremely

interesting and on-the-edge kind of material, and so I hope
all of you have read the article that he sent, but we'll
take a few minutes and let Eli highlight it and we'll
discuss it.

MR. PICK: I believe it was a --

MS. O'DEA-EVANS: I didn't get it. I didn't
get any e-mails about this meeting.

MS. HANDLER: I didn't either.

‘MR. URSO: Do we have your correct e-mails.

MS. O'DEA-EVANS: I was getting them before.

MR. PICK: Okay. For those of you who didn't
get the e-mail, the article is titled "Nursing Home Use by
0ldest 0ld" -- in quotes -- "Sharply Declines", and this
was a study that examined the patterns, use patterns from
1985 and compared it to 1999. So, the 15-year period that
was being compared saw a significant drop in -- when they
say "oldest old," they're referring to the 85 and older
group, and there are very specific reasons.

Now, I have read other articles that tried to
explain why nursing home occupancies have declined over the
last 20 years, none of which, in my opinion, did as good a
job of succinctly recapping multiple dynamics that occurred

simultaneously. What's commonly identified is the advent

TP et B it
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of assisted living as being the primary reason, that older

folks have chosen as an alternative to nursing homes. This
article, I thought, did a very nice job of outlining a
couple of other dynamics that were occurring at the same
time.

But as a backdrop, in that same 15-year
period, the number of 85 and older persons in our
population in the U.S5. increased by a million, which was a
dramatic increase in that period of time. So, it went from
about 5 million to 6 million, which is a pretty significant |
increase. In addition, there were about a million assisted

living units that were developed around the U.S. at the

same time. But, that only accounts for -- according to
their analysis, about 600,000 of the million increase in 85
and older chose assisted living over skilled nursing or
nursing homes as a long-term care option. S¢, that's about

60 percent. That still leaves 40 percent of unexplained. "

and what the article, I thought, did a very nice job is
identifying several -- as I said, several dynamics.

Number one, the 85 and older group are

significantly healthier now than they were 15 years ago.
There was a sharp decline in disability rates in that
population, and I believe -- I won't guote the number, but

let's say it was close to about half. So, a pretty

—— T T .
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dramatic change, which meant that individuals in that age

bracket had significantly greater options for seeking
gservices and support, while at the same time, the number of
comorbid conditions remained the same. So, it really
speaks to the progress that our healthcare system has
evidenced in that period of time in that conditions are
being managed more effectively, there's been advances in
treatments that's really allowed individuals who are most
vulnerable in being most disabled to maintain levels of
independence that, obviously, in the mid 80's they weren't
able to do.

In addition, the other -- another significant
aspect is the rapid development of home and community-based
gervice waivers, that a significant number of seniors,
particularly in this "oldest ©ld" group., were able to take
advantage of community-based services, as an alternative to
the nursing home, to provide support, which, cbviously, in
the mid 80's, when that wasn't available, nursing homes
were their few options. That also impacted simultanecusly

the growth of long-term care insurance, which is

interesting, because coming out of the skilled nursing
environment, my experience was we saw very few nursing home

stays covered by long-term care insurance. But what the

A <

article points to is that the growth of purchasing
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long-term care insurance policies really started in the

80's, and about 10 percent of pecople over the age of 65 in
the year 2000 owned long-term care insurance policies, and
overwhelmingly those individuals who needed long-term care
services chose to use their long-term care insurance
benefit for assisted living and home care, as opposed to
nursing home care. So, effectively, what it did is it
elevated the elderly out of the levels of poverty. So that

in order to access services in the past, Medicaid was their

few options, other than financing out of their own personal

funds. With the availability of long-term care insurance,
individuals are able to use insurance policies to cover the
cost of services, even though they don't have the personal
resources to fund those services for themselves.

So, in effect, what it did is about --
believe the article talks abouib to the tune of about
20-plus percent individuals have been elevated out of the
ranks of poverty, meaning they're not on Medicaid because
of long-term care needs.

And then the final item, the -- as states are
trying to reduce the number of Medicaid recipients in
nursing homes, the development of pre-admission screens and
the use of aging and disability resource centers to educate

seniors in the community on alternatives. The combination

MIDWEST LITIGATION SERVICES
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of all these dynamics have really spelled an approximate 20

percent decline nationally in occupancy in nursing homes on
the average.

So, I thought in reading this article it did a
very nice job of kind of bringing together these multiple
dynamics, which really resonated with me when I read it
from my own experience, about what's happened over the last
20 years, and I thought it was directly relevant to our
discussions previously about -- in thinking about how to
design a need formula, that these dynamics need to be taken
into account in determining what the real need is for
skilled nursing services in the community, as compared to
the prior approach when these alternatives were not really
present.

Questions or comments?

Now that you

MS. DEDERER: Observation.

mention the 20 percent, that's about the decline in nursing

home usage over that period of time, isn't it?

MR. PICK: Pretty close. That's not the only

item. JTt's one of the significant cnes, but, again, I --
assisted living is the common one. When you look at the
regular press, everyone talks about assisted living as the

reason nursing home occupancy has declined. The

information that's contained in here really expands that

O YO I T — " T— Ty ri=y
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information to give us a much clearer picture of what's

going on.

CHAIRMAN WAXMAN: Tim, are you seeing an
increase in long-term care insurance?

MR. PHILLIPPE: ©No, not really, we do not see
an increase in our skilled buildings. I think it's
similar, that people are using it before they get to us.

MS. DEDERER: If that's an option.

MR. PHILLIPPE: 1If they have it.

MS. DEDERER: Some long-term care insurance,
in days of older, did not offer that home care alternative.

MR. PICK: The experience I have is the few
that did were generally for short-term stays. So, 1E
they're Medicare and Medigap peolicies didn't cover the
entire period and they needed a stay beyvond those periods,
then we'd see an occasional long-term care insurance policy
being used, but not to the tune of 10 percent of the 65 and
older population. That's a significant number.

MR. URSO: Eli, I saw the Lewin Group did

this, and so they get involved in these types of things.

I'm just curious, since this is dated 2006 -- I think it's
excellent information -- have you seen or heard of any
follow-up to this?

MR. PICK: ©No, I have not. 1 haven't seen any

L= oy - TR PO Y
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it's an

additional informatiomn, and I -- the Lewin Group,
interesting group, because they come out of being an

asset -- they're essentially a commercial real estate

broker.

MS. HANDLER: They do a lot of healthcare

research.

MR. PICK: But underlying their reason for
being is trying to help the market understand what's going
on and providing -- as a result of those insights, helping
owners position their products for sale. So, this has been
a nagging guestion, obviously, for a long time about why a
precipitous drop in utilization has been continuing over
the last 20 years. So -- but I have not seen a follow-up
study.

MR. URSO: So, based upon what you said, it
sounds like agsisted living is really moving up in terms of
priority of optioms for the elderly population; is that
correct?

MR. PICK: It demonstrates about 60 percent of
the decline is accounted for by assisted living, but home
care, home, community-based services are growing in their
I think it's very illustrative

prominence as an option.

and indicative that when consumers are given the option --

which is what long-term care insurance did, is, "Here's a
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pot of money, use it any way you want to" -- home care and

assisted living were the primary choices that people used
for their long-term care service needs being met. So, T
think that's very illustrative for us about the way
consumers are leaning, as far as what their preferences are
when it comes to what services they want.

MR. URSO: <Curious fact, just listening to
this discussion, Dr. Burden, is that the Board doesn't look
at assisted living, the board doesn't look at home care.
So, I'm just putting that out there, that maybe that's
something that should be considered.

MR. BURDEN: I think that's a great point. I
mean, you're looking at 60 percent of the overall 20
percent, as I understood it.

MR. PICK: That's correct.

MR. BURDEN: I do consider that interesting.
As a urologist in practice, this was a significant finding
that we found in our practices. More and more of the
families of the elderly -- I didn't identify them as 85 and

older, but certainly I'll call 75 and older ~- were no

longer coming to our offices, and nurses were servicing
them and giving a call to us regarding some of their
problems in our area.

MR. FOLEY: I just want to comment that in the

J,;
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study that I believe Claire did, that around the country

there's probably about a half dozen states that do, in
fact, include assisted living, slash, shelter care, slash,
supported living as part of the CON process, because,
obviously, as Eli was pointing out, that's where it is
today. The problem we have in Illinois today with the
assisted living providers, I'm sure everybody will agree,
is the fact that they are now taking a level of nursing
care residents. We have to remember this is their home.
So, if they want to bring in home healthcare, that is their
right and prerogative. As you already all know, assisted
living is their home. We have the State Department on
Aging that receives millions and millions of Federal
dollars into that agency for the sole purpose and function
of keeping people at home. So, we have -- it's kind of
funny that we have one State agency that is basically there
to keep people out of nursing homes, yet we have -- excuse
me, I still call them Public Aid and Public Health -- with
their programs basically that offers that kind of services.
You've got State agencies competing against one another for
the State dollar.

MS. DEDERER: 1 have to object to that
characterization.

CEAIRMAN WAXMAN: One second. Tim. I saw

E
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1 Tim's hand first.
2 MR. PHILLIPPE: I was going to say, in terms
3 of the recent vears, in terms of our own experiences, this
4 has really speeded up, because more states, including
5 Illinois, have more Medicaid-waiver beds for an assisted
6 living type product. So, you have more people who have the
7 option of assisted living who didn't have it before, the
8 smaller communities, where they did not have assisted
9 living five years ago, six years ago. And then home health
10 was actually increasing dramatically. I sit on a board
11 that has multiple home health agencies, and it's amazing
12 the growth in home health services and the acuity they're
13 taking in home health care today, compared to even four
14 years age. So, I think it's even moved faster, don't you
15 think?
16 MR. PICK: Oh, ves, it's accelerated, no
17 question.
18 MS. DEDERER: 1I'd really like to object to
19 that characterization of competing against one another.
20 I'd like to think that we are trying to be responsive to
21 the desires and needs of consumers, and if -- I mean, it's
22 like any other dollar. You know, Wal-Mart is out there
!
23 trying to figure out what consumers want, and they provide é
24 it. There is competition, of course, with wWal-Mart. But, é
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you know, we're -- I think most of us are kind of in public

service and -- aren't we, kind of? 1Isn't it like
not-for-profit a lot, and we're supposed to be helping
folks.

CHAIRMAN WAXMAN: I don't think Chuck meant it
in a derogatory sense.

MR. FOLEY: No, that's abseclutely correct, and
I do apologize for that.

CHAIRMAN WAXMAN: I think he was saying we
function in a society where there are options available to
people and there are State agencies that are trying to help
in that option, but, you know, is there some -- maybe more
ironic than anything else, the State is doing --
functioning this way.

Chuck, I don't want to put words in your

mouth.

MR. FQLEY: I want to add also, the Planning
Act also, I believe, specifies that we -- "we" meaning the
Planning Board and our review process -- should, in fact,

be locking at those alternatives that are available through

the Department on Aging. Is that not correct?
MR. URS0O: Yes, that's a fair statement.
MS. MITZEN: I'm Phyllis Mitzen, and I would !

like to interject in here. Not only is it in the Act, but

,J_i
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1 there are those of us around the table who are coming and_

2 committed to this committee who represent those -- when you

3 talk about alternatives, from our perspective, we think

4 about nursing homes as an alternative, because it's one of

5 many alternatives that are available to people. And when

) we're on this commission for long-term care, I don't

7 consider long-term care as being nursing home. I consider

8 long-term care as being a wide range of available services,

9 both housing and service options. And so I think that

10 that's the perspective that I'd like to see and the

11 language also that I'd like to see this committee embrace.

12 MS. DEDERER: Very nicely put. Thank you.
13 CHAIRMAN WAXMAN: I appreciate your comments.

i4 MS. MITZEN: I do understand what the

15 obligations are of this group, but I think we're -- if it's

16 only going to be considered as those very, very specific

17 things, without consideration of everything else, then I

18 become superfluous, and I don't belong here.

19 CHAIRMAN WAXMAN: We certainly want your
20 opinion and everyone's opinion in terms of how to look at
21 long-term care. I only will find out -- before Frank
22 does -- that our scope of authority, though, isn't as broad i
23 as the definition of long-term care is. %
24 MS. MITZEN: I understand what the scope of ‘
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authority is, but without our -- we're sitting here for a

reason, I think.

CHAIRMAN WAXMAN: Yes. And, again, I
appreciate --

MS. MITZEN: And I think that that work, in
terms of looking at the three to five-year picture out -- I
don't think we can look ten years out, but I think in
looking, we have to transform some of our thinking, because
as evidenced from this article -- and, Eli, thank you so
much for finding this piece, because it was really helpful.
I think it's useful for the -- for all of us to be
reviewing this and the reasons why these things are
happening, and this is five years old, and things happen
really fast.

CHAIRMAN WAXMAN: And, again, we want
everyone's opinion, and the committee is made up the way it
is so that we get that broad spectrum of everyone who is
working the various stages of long-term care, the continuum

of long-term care. And I'll be very blunt. I think we

should have authority over assisted living -- but we
don't -- because assisted living is a major piece of
long-term care today. But right now, we don't have that
authority.

MS. MITZEN: If we don't take it into

— - - . EPEITIYEy e Ty T it P
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1 consideration, we're not going to be fulfilling our

2 responsibility.

3 CHATIRMAN WAXMAN: And that's my point. My

4 point is we have to take the very broad perspective of all
5 of the spots on the continuum that everyone represents, but
6 when it comes back to us writing rules and suggestions, we
7 can suggest that some of those things become part of our

8 authority, but right now we don't have that authority. So,
9 I need to make sure that when we start talking about

10 changes and we're writing rules and regulations, we have to
11 be responsive to our authority. But I totally agree with
12 you, if we don't consider all of the aspects, we're doing a
13 disfavor to the committee, to ourselves.

14 MR. SULLIVAN: 1I'll pick up with what Phyllis
15 says. I'm increasingly uncomfortable with even the phrase
16 "long-term care" as it applies to anybody. It's a range of
17 senior care options that we're talking about, and even, you

18 know, the traditional nursing and rehabilitation facility

19 is not long-term care anymore either. The turnover we have ]
20 is incredible, you know, and Eli's facility turns over

21 every three months, and we have more than a hundred percent
22 turnover at this point state-wide, with last year 42,000

23 people leaving nursing facilities in less than three

24 months. It's a different business. None of us are
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MR. LAVIN: I think there are some things that
are occurring in terms of looking at global expenses for
long-term care. I think in terms of the --

MR. SULLIVAN: For what?

MR. LAVIN: Global budgeting.

MR. SULLIVAN: For what?

MR. LAVIN: For long-term care.

(Laughter}

MR. LAVIN: I will hold to that. There is
such an animal. And I think we have -- sc, I think we
really need to be able to look at the work of the Older
Adult Services Advisory Committee, which I used to be omn,
and I think we need to try to be sure that if we look at
establishing principles for claiming that a new facility or
expansion should exist, that we find some way of including
these other factors, including what are the other available
services and alternatives and what are people using in a
particular area? I don't know if that's beyond our
authority or not, but maybe we should try to extend our
authority to reconsider what this is really all about.

CHAIRMAN WAXMAN: Again, I would like to
remind the group we're functioning with twe kind of rules.

One is the exact language within the Regs that we can
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We also have the ability to recommend

propose changes to.
+o the Mother Board changes that we'd like to see, such as
what other providers to the elderly should be part of our
group. Again, I think I'm not the only one that believes
asgisted living should fall under our authority. So,

again --

MR. FOLEY: It needs legislative change,

though.

CHAIRMAN WAXMAN: Again, we can propose it.
We can't make it happen, but we can propose it to the
Mother Board and hopefully they will agree with us and they
will then propose legislative changes.
just

MS. O'DEA-EVANS: I just want to clarify,

50 we're aware. Assisted living is primarily private pay.
MR. PHILLIPPE: TIt's all private pay.
MS. O'DEA-EVANS: So, the supported living

facilities have some funding.

CHAIRMAN WAXMAN: Well, SLF's are all
Medicaid.
MS. O'DEA-EVANS: No, they're not.
MR. PICK: They're the only Medicaid
payments -- 5

MS. O'DEA-EVANS: As we're looking at this ]

from a cost containment, as far as Illinois Medicaid

P o——
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dollars going out, there's more of a need probably to limit

the supportive living facility structure, kind of fits in a
little tighter with what we're doing, from a financial
perspective.

MR. PHILLIPPE: Just one comment on regulating
assisted living Certificate of Need. Assisted living
really has been able to grow and develop to meet the needs
of what people want. So, by not having a limitation --
there wasn't even licensure for quite a while in
Illinecis -- it allowed people to experiment, to create
programs, to really meet the demands of the market.
Including a Certificate of Need process, many people will
be against it, because they feel like it would stop all
innovations.

CHAIRMAN WAXMAN: I think the -- do you want
to say something?

MR. PICK: I was going to recap. I'm
sensitive to the time.

So, really, the purpose of distributing this

material was to stimulate thought and discussion in light

of having some broader understanding of what were the
market forces that got us to where we are, or at least this
material tells us where we were five, six years ago, and we I

know that the market has continued to evelve and the pace
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1 and rate of change has accelerated.

2 But there are other dynamics that are
3 occurring simultaneocusly. We have an economy that has
4 slowed down a lot of movement. There are many more seniors
5 who are ~-- have remained in their homes, even though they
6 might not have wanted to, because the economy has forced
7 them to remain there because they haven't been able to
8 access the equity out of their homes that they historically
9 have wanted to do. That has changed the dynamics in the
10 assisted living market, which this article doesn't address
11 at all, because it wasn't present at the time. So, there
12 are dynamics that are continuing to impact, and so, you
i3 know, again, the purpose of distributing the article was
14 not intended to identify or define what the scope of work
15 is. It was really to expand our understanding about why
i6 things are occurring, so that in the course of our
17 implementing our charge, which is to help reform public
18 policy in a way that expands and enables citizens to have
19 access to the services they need and want, that that's
20 really our purpose, and I think that that's -- and that was

21 the reasoning behind providing this information, is just to

22 give us greater insights into what's going on. And our

23 challenge is particularly significant when the formula that

24 we're working with is almost 40 years old. To me, that's

....... — Py yoer
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really the overarching charge.

CHAIRMAN WAXMAN: We'll take two more
comments.

MS. ALTMAN: I just wanted to say everyone
says "elderly" and "senior". It's increasingly not elderly
and senior. It's people with disabilities and mental
illness, and so -- and, again, we're talking about the
facilitieg, or that's my understanding of our charge here,
basically has been facility based, whatever those
facilities are going to be that come under the licensing.
So, it's one of the things that we've had trouble with here
anyway. We're not OASAC, we're not DSAC, the Disabilities
Services Advisory Committee. We're not rebalancing
long-term care. We're talking about the continuing need of
these kinds of facilities. And so to the extent that -- I
don't think we have as many people on this committee who
have that expertise, but to the extent that -- this really
isn't about seniors and the elderly increasingly,
especially in Illinois, especially under Medicaid.

MS. O'DEA-EVANS: I just wanted to point out
that this did come out in 2006, and it's interesting. I
just saw a study that was done by the ALFA, the Assisted
Living Federation of America, and they showed in 2008

almost a 25 percent decline in their use of their
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facilities, which, of course, comes from a national

perspective, but, because it is private pay and because it
is, you know, part of the whole housing structure. So,
while this information is really good, it's very volatile
with what else is going on. That market especially is
impacted by that, because it is private pay, and I'm sure
if we looked at our own state, we would probably see an
increase in use of the supported living facilities during
that same time period for some of the same reasons. But I
haven't looked at that data. But that is an interesting
study. I would be happy to forward that to the members,
about that private pay segment.

CHAIRMAN WAXMAN: Chuck, I'd like to move on.

The documents that were e-mailed out are --
two of them were from past meetings. One is the -- both of
them were the work that Claire has done on the comparison
of CONS in other states and comparison of current trends.
So, I don't know if Staff brought any of those, extra ones
with them.

MR. CONSTANTINO: I've got a few.

CHAIRMAN WAXMAN: There are just a couple that
didn't get the e-mail.

When Eli and I met with Staff a little while ;

ago, we went back to the list of priorities and topics, and

—
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we then were able to redefine them. 7This is the other

document that was sent out, besides the agenda, and we were
able to kind of make a more concise, priority summary. So,
what we believe ranks as number one, putting three kind of
concepts together, is modify current bed
formula/methodology, inputs and bed-need calculation, and
account for licensed beds that are not operational. So,
what I would like to do teday ie break into three work
groups and each group take one of the topics in line one
and begin thinking about that.

Now, I could do this the old-fashioned way, A
B ¢, but I want to try and see if people have their own
personal priorities in addressing one of the three that are
on that list and see if there are enough to form committees
for three of them if people break that way, if that makes
sense to you. S0, by show of hands, how many people are
interested in working on modify current bed formula and
methodology?

(Indicating)

CHAIRMAN WAXMAN: We've got five. How many
would like to work on inputs and bed-need calculation?

(Discussion held off the record.)

CHAIRMAN WAXMAN: I'm trying to take the three

subjects on line one and make three working groups.

T ey
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MS. MITZEN: Could you help us differentiate?

How do you separate one and two?

MR. SULLIVAN: And three.

MS. MITZEN: Three may be a separate issue,
but cne and two are -- I guess three, are influenced --

MS. AVERY: Are we looking at number one?

MS. MITZEN: It's divided into three separate
things, current bed formula/methodology, inputs and
bed-need calculation, and account for licensed beds that
are not operational. That's the way I'm understanding.

CHATRMAN WAXMAN: Yes.

M$. ALTMAN: And vou want to break it into
three different ones?

CHAIRMAN WAXMAN: Yes.

MS. MITZEN: What's the difference between
one and two? Can you explain that?

CHAIRMAN WAXMAN: In my opinion -- Chuck?

MR. FOLEY: I was going to just make a
comment, the word "methodology" meaning also the formula.
So, the Planning Board does have in their rules an actual,
very detailed methodology that they use to calculate the
bed need. So, I think what this is trying to say is that
we need to look at that precise methodology formula and see

if that could be modified, changed, what have you.
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and then item number two, inputs and bed-need

calculations, to me I look at that as being what needs to
be included or taken out of the current methodeoleogy, such
as do we or do we not include shelter care, assisted
living, supported living, et cetera.

Number three, I don't think that's -- I think

that's just a matter of us trying to figure out the number
of beds out there that are actually -- all beds are
licensed, but there are also licensed beds that are not
operational; whereas, we have a lot of facilities that have
three and four-bed wards that are being utilized as private
rooms, for instance, but yet still licensed for three or
four beds and not just one, and using them as one bed. So,
we need to get somehow a better handle on that. I think as
Mr. Constantino will indicate here, a few years ago the
Planning Board Staff did the same thing with hospitals
where they were able to go in there and to identify actual
beds in use.

Is that correct, Michael?

MR. CONSTANTINO: We do an annual bed survey,

ves.
MR. FOLEY: 8o, we could hopefully do the same %
thing with nursing homes, because that's just a function of |

the sStaff.
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MR. SULLIVAN: I kind of support the mild

revolt that's going on here. It seems to me that --

MR. PICK: I would call it an undercurrent.

MR. SULLIVAN: The expertise that goes in
these categories, it would seem to me you're dividing --
it's an artificial division. I think the people who are
interested in topic number cne are interested in all three,
and it's a very tough one. I think in terms of the
interests of this group, as I'm looking around, the three
topics should be the three that are on here and not divide
us up, split us up literally with the first one.

CHAIRMAN WAXMAN: Well, then we are making a

bigger job, and I have no problem with that. Obviously,
when we put it together, it was -- that was one of the
thoughts. But, again, then I need people to understand

that we're not going to come out today with a solution, H

other than a start to looking at all three of these topics.

So, again, I will go back and rephrase the
guestion. Are there enough people whe are -- have an
interest in item two or three, sco that we have three
working committees, one taking the first line item, one
taking the second line item, and one taking the third line
item, to begin working grcups that way?

MS. DEDERER: You mean --

Lo
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1 MR. PICK: As opposed to dividing one into
2 three.
3 MS. ALTMAN: Could vou explain what the

4 ranking one and two, four and five, what that means and

5 just a little bit about what the third thing --

6 CHAIRMAN WAXMAN: It came from one of our

7 first meetings when we broke into smaller groups and we had
8 about twenty items listed of priorities, and then we

9 reformulated those twenty items into three line items. If
10 you want the original document, we have it.

11 MS. ALTMAN: I was just wondering why it was

12 one and two or four or five.

13 CHAIRMAN WAXMAN: Because that's the way we
14 did it.
15 MR. PICK: And we also combined a couple

16 items.

17 MS. ALTMAN: Can you also explain number

18 three, what's entailed in that, discussing other states

19 doing this or --

20 CHAIRMAN WAXMAN: The comment has -- there's
21 been discussion in this group on several meetings that

22 market supply and demand should have a larger role to play

23 in bed needs and that those people who are operators can

24 clearly explain that there are homes that have excess beds.
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MS. ALTMAN: I understand what bed buying is.
I just meant what would we be discussing in this group,
about our State doing this or whether --

CHAIRMAN WAXMAN: How to do it.

MR. SULLIVAN: What other states are doing.

CHAIRMAN WAXMAN: The issues are geographical,
legal; there's a major accounting piece t¢ buying and
selling beds. You know, if you are then going to allow
buying and selling beds, now you have created an assetbt. So
what happens to your balance sheet if you have excess beds
and if you buy them, that kind of stuff.

MS. ALTMAN: I get it. And then number two or
the second thing there, m"incorporate programmatic aspects
of care," what does that mean that we would be discussing?

CHAIRMAN WAXMAN: There was, again, several
meetings where the concept of -- again, if we can use
Mr. Pick's nursing home -- or used to be Mr. Pick's
nursing home -- that he created several levels
of specialized care, such as trachs, vents, dialysis, and
cardiac, and whether that's a function that should be
included as to how we look at future needs and future
licensing requirements. In other words, is it possible
that we should be looking at homes -- lock differently upon

a home that is proposing one or two specific kinds of

J
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units? Because we all recognize that the acuity level

coming out of the hospital is much different than it was
two years ago or three years ago.
should we be

MS. ALTMAN: I understand. So,

incorporating special features into the need. I gel that.
MR. PHILLIPPE: Just to clarify, places that I
operate where we have bed buying, they don't have a
bed-need formula. They use the bed buying in lieu of
actually having a bed-need formula. So, that is confusing,
because there's no point in spending a lot of energy on
this if we're going to keep the same formula anyway or
modify the bed formula and keep it, because the bed buying
is in lieu of a formula.

CHAIRMAN WAXMAN: Claire, are you aware that
there are some states that have both?

MS. BURMAN: There are at least a couple of
states that do have the bed buying in place but it's within
a framework so that there is not a maldistribution. So,

beds are somehow assured of going to places where there is

a need.

MR. PHILLIPPE: Okay. That's good tc know.

MS. BURMAN: It's within the framework.

M3. DEDERER: So, you're saying a home could

i et et

choose between tCrying tce buy beds or going for a
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Certificate of Need to expand?

MS. BURMAN: But it is within a structure, not
just go like wild fire, vou know.

MR. LAVIN: Should that be selling
non-operational beds? Are those related, those two
concepts?

MR. SULLIVAN: That's the intention. They are
related and that's one of the reasons for the suggestion of
bed buying, is what do we do with empty beds? And right
now, the only thing a facility can do in Illinois is sell
the whole facility. Is it time where we get to the idea
of, if I have unoperational beds, c¢an I sell those beds and
reduce my license and my CON Certificate?

MS. DEDERER: And address your mortgage
issues.

MR. SULLIVAN: And maybe have some capital to
do modernization.

CHAIRMAN WAXMAN: Okay. Are the three items
clear now for people to kind of choose if they have a

partial or a potential interest in working on one of those

three groups?
MR. PICK: Courtney just said that if bed
buying is not something that seems to be a high priority at

this particular point in time, we could take the first two,
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work on those, and then come back to the bed buying.

MR. SULLIVAN: I think it's a priority.

MS. DEDERER: I think it's a priority, too. I
mean, from committees I've sat on, nursing homes are really
struggling with this whole issue of non-operational beds
and their mortgage, and they are not free to take those
licensed beds away, because then their mortgage rates go
through the ceiling. 8o, this is an economic issue, and
economics is number one, I think, for this whole issue with

nursing homes, isn't it? Nursing homes are dying out

there.
MR. PICK: Let's go with the three. H

MS. BURMAN: One thing that is important by

still looking at the bed-need formula is that you're still
going to have applicants that want to construct a new
facility. You're going to have other people who want to do

different things. They don't have an excess of beds or

they don't have a relationship with another entity that
wants to sell beds to them. There's a lot of things going
on in the middle. You're always going to need to have some
way to determine the need for future beds within a small

time frame, say five years. And one of the important

|
|
|

pieces in the first line on this sheet of priorities is the i

account for beds. Hopefully this group can come to &
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conclusion as to what kind of beds we're counting. Is it

purely the licensed number? Is it the operatiomal number?
Because whatever number vou pick has to be the real number,
because it's the last step in any bed-need formula, if you
take away beds you already have. It's like making a cake.
The recipe says you need ten eggs -- it's a big cake.

You think, "I don't have ten eggs. I have some eggs
already," and you go and count and say, "I have six eggs."
So you only need four. But if you're subtracting the wrong
number, your number needed is all skewed.

MS. DEDERER: I think I missed the meeting
where this was discussed. How do -- if you buy the beds,
you're really just buying the licenses; then you still have
to do some construction, right?

CHAIRMAN WAXMAN: Maybe, maybe not. There are
some homes around that have space availability.

MS. DEDERER: Okay. So they could add beds.

CBAIRMAN WAXMAN: Yeah. The current Regs
allow vou to add 10 percent beds simply by writing a

letter. So, if you have a hundred percent beds, you can

always add ten beds just by writing a letter and you can
also take ten beds out of operation the same way.

MR. PICK: The one thing we did say is if vou

get additional beds, ycu have to use them, that you can't

cior i ——
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inventory -- in other words, "I'm going to buy beds because

then I'm going to sell them later."
(Laughter)

MR. PICK: Seriously, this would occur.

MR. SULLIVAN: Haven't you ever heard of the
nursing home pit?

CHATRMAN WAXMAN: If we allow beds to be
bought and sold, you have created a market for beds. So,
someone could try and corner the market on beds, inventory
beds. 8o there has to be some discussion about if you buy
a bed, how long can you have it without putting a body in
it, without putting it in operation.

MS. CREDILLE: It appears that Illinois is
over-bedded. If you look at some of the data that we've
shared, Illinois on paper is over-bedded. But the guestion
is are they the appropriate beds? As an operator, you
can't fill three-bed wards. Many times you can't fill
semis anymore, because the hospitals are all private pay
beds, so the consumer is looking for private pay. So, the

ability then to buy beds and create state-of-the-art

facilities is leverage then for the people who have
mortgage issues in their current nursing homes. They could f
gain capital to create state-of-the-art beds in their

current facility, as an example, that would better meet the

—
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1 needs of the consumer, because the consumer is looking for,

2 quite frankly, private pay beds, for the most part, on your
3 short-term stay patients, not necessarily your chronic,

4 although some of those patients -- primarily the private

5 pay patients who are dwindling -- but they're looking for

6 private pay beds also.

7 MS. HANDLER: Can I just ask you to clarify

8 for me, because you keep using the word "private pay beds,”
9 but what I'm really hearing is private rooms.

10 MS. CREDILLE: Private rooms. There's private
11 pay patients who are looking for a private room, and then
12 there are just in general, the populaticn is loocking for a
13 private room. The hospitals are all building private rooms
14 for infection control reasons, regulatory, et cetera, and
15 it's filtering down into the segment for senior services.
16 MS. MITZEN: I guess I would just like to

17 kind of flip the conversation around. Our purpose, I

18 think, is to assure that there is a combination to meet the
19 needs of what we're calling the consumers, the people out

20 there who need these services, and it's not to -- 1 mean,

21 obviously, we want to protect businesses, but the real
22 reason for a business being in business is to meet the
23 needs of the people who need those services, and I think we

24 need to keep the focus on that, so that we can -- so that

T ry T T = . e
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we're not protecting what was, but how do we change it so

that it meets the needs of the people who need those
gervices.

CHAIRMAN WAXMAN: Well, I think all we're
saying is that market supply and demand needs to be
included in -- may need to be included in how we create
beds in Illinois nursing homes.

MS. MITZEN: But we're a public body, sc I u

think it's more -- I know we're throwing around the word

"econsumer, ® but I tend to like client better or people, you
know.

MR. PICK: If I may, there is another example,
and while the national and state-wide trend is definitely
moving in the direction of single rooms, you could have a
market area where the facilities that are available, one,
is successful in meeting the needs of the clients in that
market and others may not be as effective, and that ;
organizatibn is limited in its ability to expand because

there's so many vacancies in that local market area, and

the bed-need formula may determine that there are no need ‘
for additional beds, because there's adeguate supply in

that market, but then the clients are denied services that
they want because it's not available in their local market.

So, bed buying provides an alternative in that scenario.
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1 So, I think we need to be careful about not, you know,

2 imposing national or broader trends into local markets

3 where you may have unique circumstances that, you know, we
4 need to develop opportunities and options.

5 MS. MITZEN: 1 appreciate that. I

6 understand.

7 MR. PHILLIPPE: In terms of protecting the

8 c¢lient and also allewing for innovation, one of the things
9 that's different about Illinois is that our Medicaid rate
10 is very low, and we talk about --

11 CHAIRMAN WAXMAN: And we're proud of it.
12 MR. PHILLIPPE: I guess some people can be

13 proud of it.

14 ‘ (Laughtex)

15 MR. PICK: And we wait eight months to get

16 paid. “
17 MR. PHILLIPPE: I have two places in Ohic and

18 the Medicaid rate dropped from over %150 to $170 because l
19 they said they need to learn from Illineis and be more

20 efficient.

21 (Laughter}

22 MR. PHILLIPPE: But, really, one of the false

23 concepts really in the Certificate of Need is that the beds

24 are a commodity and it's all the same in the state, like

s i —
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1 gasoline. The beds are not the same. That's what Eli is

2 saying. Some buildings are very nice, some are old. Okay.
3 But the problem in meeting the need of the private pay,

4 private room, or maybe short-stay rehab person is that -- I
5 always hear the number -- about seventy percent of all of

6 the beds in Illincis has somebody who is funded by

7 Medicaid. That's what I used to hear, so I don't know if

8 it's changed, but that's what I used to hear.

9 MR. PICK: I think that's pretty close.

10 ' MR. PHILLIPPE: So, what that means isg, yes,
11 if you allow change to allow aggressive building for that
12 handful, that 30 percent, that short-stay rehab, Medicare
13 or private pay., so they can have those nice rooms, that

14 means you're pulling those funds out of the other buildings
15 that are sharing that population today and that's helping
16 to fund better care for those clients who are on Medicaid.
17 MS. DEDERER: Yes.

18 MR. PHILLIPPE: And if you get aggressive

19 about changing it, it will be good for a few aggressive

20 buildings, and we, like everybody, will be trying to do

21 that. However, is it good for the other 65 percent or 70
22 percent of the people in the state of Illincis in a 1
23 Medicaid bed? é

24 MS. DEDERER: It could be. We do have nursing |
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homes that are chosen in a community over other nursing

homes in a community and, therefore, as you said, some of
the nursing homes are getting more and more beds available
that nobody wants and the other nursing homes that are more
desirable, for whatever reason, are running out of beds.
But if you did a bed-need formula, there is no additional
bed need, because we sell all of the empty beds over here.
If this guy could sell his beds to somebody who has a
nursing home that people want to go to, if they could sell
beds that people don't want to go to to the places that
don't have beds that people do want to go to, then we are
meeting consumer needs and we are allowing a transition --

a way for nursing homes that maybe aren't doing so well to

phasgse out.

MR. PHILLIPPE: That's true, right, except
that as a builder, an operator, as an operator -- and we
also build -- you're not going to build anything new for a

Medicaid resident in the state of Illinois, are you? It's

not financially feasible. You cannot pay the debt, the
payment is tco low to pay the debt.

MR. SCAVOTTO: That's right.

MR. PHILLIPPE: So, everybody who is building,

I ———

everybody that I have talked to lately, they're building {

for short-term rehab or private pay, because they can't i
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afford, really, for Medicaid. The rates are too low Lo pay

the cost of the building. u
MS. ALTMAN: That's building but not

existing -- there are existing buildings that are majority |}

Medicaid that are turning a profit, no matter how small
that profit is. They're literally not going under.

ME. PHILLIPPE: Because they're old buildings.
They don't have all of that debt on them today.

MS. ALTMAN: Okay. But there are facilities
that are succeeding, they are not under, they're not --

MR. PHILLIPPE: Right, but they're old
buildings. They could not build a new building to serve
that same number of pecple today and operate it without
huge financial losses.

MR. SCAVOTTO: That's right.

CHAIRMAN WAXMAN: Steph, I'd like to point out
that there's a difference between making a profit in
today's world on an accounting basis and having cash to be
viable, and I think when the State goes out six months in

reimbursement, you can show an income statement that has a

profit on it, but you're going to be struggling to meet

your payroll, unless you have deep pockets.

—————

M&. HANDLER: Isn‘t it a 160 days? !

MS. ALTMAN: No, I understand the issuesg in
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terms of business, but when pecople look at that, though --

I mean, name facilities that would gualify as going under,
meaning they are closing, because of Medicaid delay payment
or payment.

CHATRMAN WAXMAN: I asked Mike that question,
and since January, you found six?

MR. CONSTANTINO: Seven.

CHAIRMAN WAXMAN: Seven facilities that have
closed.

MS. HANDLER: Since January?

MR. PICK: If I may, I think we're having
committee discussions in the entire group.

MS. ALTMAN: I think we should do this as a
whole. It's not that big. We're -- it's -- we've got like
15 people, basically.

MR. WAXMAN: Okay. Let me bear my soul, if
you may.

MR. LAVIN: Can I ask just one guestion? When

we talk about bed buying, some states buy beds, is that

part of that discussion or not?
CHAIRMAN WAXMAN: It's open to discussion.
MR. LAVIN: Okay. Well, I agree that we're -- é
it's really hard to figure out what we're doing, if we're

having a full discussion.
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MR. SULLIVAN: Mike is in the process of

bearing his soul.

CHAIRMAN WAXMAN: One of the issues I've heard
a couple of times is that some committee members are
feeling non-productive because there's not the opportunity
to do some concrete work and, consequently, the reason I
proposed with Staff that we go into three work groups is
that we can become productive via groups. However, 1'm
also open to the fact that we continue our discussion. All
I want to do is make sure that people are feeling that
coming to this committee is a useful -~ has a useful
purpose and that we are making progress. So, if discussion
needs to continue the way it is, I'm fine with that. If we
want to split into thirds and start working on a -- in each
of those groups on one of those topics, I'm fine with that,
too. I'm just trying to meet the needs of committee
members.

So, what is the pleasure of the group? Do you

want to continue this discussion in general and think about

our next meeting, having enough information to pick
subjects to begin working on them, or do you want to start
in to small groups today and work on it that way? I'm %

openn. The reason -- again, I'm being very, very honest

with you. As Chair of the committee, I'm trying to respond

T " T — LN ETR g s TR Y —— e — TR
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1 to some of the feedback I have heard that, you know, weage
/2 haven't done anything, we haven't been productive, we
3 haven't written anything. So, I was trying to find a way
4 to move in that direction differently.
5 MR. LOWITZXI: It seems to me that these are
6 pretty big, important conversations that we'd end up having
7 to discuss as a whole group anyway. So, it just seems that
8 the work groups are going Lo be somewhat of a waste of
9 time, because you're going to have to repeat the same
10 conversations.
11 MS. ALTMAN: I agree with that.
12 MS. DEDERER: I agree.
13 MS. MITZEN: I'd like to add to that.
14 There's such a diversity of expertise in this room, and
15 this is a room that's bringing together two sides -- or
16 more than two sides of the broader issue, and I would
17 agree, I think we're -- in some ways we're educating each
18 other. I'm fascinated with what scme of the people are
19 talking about with nursing homes and what the issues are
20 within the nursing homes and how that applies and how I can
21 filter that through my knowledge of long-term care. T
22 think it's useful for us to have this broader, educational
23 session, so that we can then nall it down or produce
24 something.
]
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CHATRMAN WAXMAN: Please understand that we

are in no time constraints. This deoesn't disappear on
December 31st, any year. We are an ongoing committee. So,
I am fine if this committee continues the way we are going
right now. I don't have a problem with that. I just want
to make sure that everyone is feeling that they're
contributing and that we're making progress and we're
learning and we will eventually get to a point where we can
do that.

MS. MITZEN: We need a formula, is that
correct? Our formula is 40 years oid? Is that what we're
working towards? To understand what we're --

MS. ALTMAN: That's one of the first things.

CHAIRMAN WAXMAN: It's cne subject. The
ability to buy beds is a totally -- it's a related but
different subject matter, because even if we redo the bed
formulas, how many beds we need globally, it still doesn't
answer the guestion -- it doesn't solve the problem of
those beds that are not being used versus under-supplied

areas.

MS. MITZEN: S0 1s there a sense of urgency
or a timeline during which we can operate and address i
these? What's the time frame?

MR. LAVIN: I'd like to make a moticn. Can I

e eTTrTETIr e v e—
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1 move that we -- could I move that we start with the fir:§¥54

2 point, which is modify current bed formula, and work down

3 as a whole, so I know where we are and where we're going?

4 CHAIRMAN WAXMAN: That's fine.

5 MR. PHILLIPPE: Before that, can I clarify how

5 we operate? One of the difficulties --

7 MR. PICK: Wait. We have a motion on the

8 floor. There has to be a second.

9 MS. MITZEN: Second.

10 MR, PICK: ©Now you can have a discussion.

11 MR. PHILLIPPE: In terms of your peint of

12 actually making progress, if we meet -- if everything is

i3 done in this group and we meet every two months and we

14 spend a lot of time understanding the issues, theoretically

15 we can go on for years. So, the question is, are we able

16 to have groups that meet outside of this board meeting on

17 certain topics, by conference call or whatever, and then we

18 bring ideas to the Board? Because that would be the way to

19 speed up the process.

20 CHAIRMAN WAXMAN: Yes, we may do that, we may

21 absolutely do that.

22 MS. ALTMAN: We talked the first time that i
23 there is the Opens Meeting Act problem is one of them, and i
24 then my question is -- not that I have anything against any é
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court reporter -- is it in the statukte that we have to have

these transcribed, these meetings? Every other State
committee, commission we're on doesn't have that.
Sometimes there's a recording. But is this a requirement
that we have a court reporter at all?

MR. LOWITZKI: And what doces that mean when we
break into groups?

MS. ALTMAN: And are all of these transcribed?

MR. URSO: It is not transcribed -- or
mandated in the Act, but this is one of the vehicles, when
we have a transcript, that all the Board members have an
opportunity to see what this subcommittee is doing.

MS. ALTMAN: I see.

MR. URSO: If you did not have a transcript,
then it would just be people's recollection of what they
talked about. So --

MS. ALTMAN: I just thought that, given the
other subcommittees and committees that we're omn, some of
the ones we've mentioned, including Healthcare and Family

Services, Medicaid Advisory Committee, et cetera, that are

like this, there's subcommittees and work groups that do
work, and under the Opens Meeting Act -- for instance, :
Medicaid Advisory Committee has been going on for 25 years

or whatever, and it has each subgroup, and they comply with

T - - r r—— — —
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Open Meetings. We don't have any court reporter or

transcription at any of the Board meetings or subcommittee
meetings. I'm just suggesting -- no offense whatsoever --
that it does impede discussion gquite a bit, I know the ones
I've been to, to have the court reporter, because,
obviously, it's more like a hearing where we each testify
in turn. So, I think that impedes discussion, and I think
breaking into work groups, that will be even more
difficult. So, that's my thought.

CHAIRMAN WAXMAN: Well, I guess the first
guestion that you need to answer for everybody is that work
groups and conference calls are permissible?

MR. URSO: As long as you don't get involved
with an Open Meetings Act dilemma.

MR. PICK: Which is?

MR. URSO: Which is if you have a majority of
a quorum meeting together -- and your gquorum is ten -- then

that triggers the Open Meetings. Okay? So, therefore,

you'd have to have an agenda, you have to post your
meeting, you'd have to have it in a public place, so on and
so forth. If vyvou have a number below five, like three
members wanted Lo talk, two members, four members wanted to

talk, that would probably be permissible.

MS. DEDERER: Why not below ten?
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MR. URSO: Once you get to five, which is
really -- you start impinging on the majority of the
Then you trigger the Opens

quorum. The guorum is ten.

Meeting Act and you have to abide by requirements with the
Open Meeting Act.
So you have to be below six.

MR. PICK:

CHAIRMAN WAXMAN: So work groups can't exceed

8ix?

MR. PICK: Five.

MR. URS0O: Five.

CHAIRMAN WAXMAN: Work groups can't exceed
five. 8o, if ten people wanted to work on a topic, there

would have to be two groups, and then there would have to
be a meeting of the two groups, other than --

MR. PICK: Or they do it here.
MR. URSO: This is supposed to be an open and

transparent system, just like the Mother Board. All the

Mother Board meetings are all transcribed, and the hope is

that it doesn't impede any discussions. It's just that
it's very important when Staff, as well as the Board, wants “

to know what happened at the last subcommittee meeting, we

can pull it off of a transcript, and one of the charges

that Staff have from the last meeting, from the Chair and

the Vice-Chair, is take a look at the transcript and pull

www.midwestlitigation.com
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out the points that we thought people were interested in

and what people were discussing as concerns. Without that
transcript, we'd have a very difficult time doing that.
Plus, you'll have to remember, the last time this group
met, I think, was in May. I think it would be really
difficult if you didn't have a transcript. What did we do
in May? I will tell you one of the things, because I'm
re-reviewing the transcript -- I read it before and I am
reviewing it again -- as Pat said, we need to have a goal,
and I think that's still an important tepic that I think
you might want to repeat, and then once ycu establish one
or two -- whatever you think, then you'll know where you're
going. So --

CHAIRMAN WAXMAN: We have a motion and a
second, and I'd like to call a vote.

MR. SULLIVAN: I would like to rise in
opposition to the motion, because the motion is that we
move down in the order that we have here. I think if we
get into the bed-need methodology, the inputs and the

bed-need calculation, we will get ourselves very bogged

down, because it's a very complex igsue, and I think the
level of frustration will increase significantly. I would %

. . . i
recommend going in the reverse direction, because the bed :

buying and the incorporating programmatic aspects are very
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solvable complex problems that this subcommittee can tackle

and, I think, come up with some practical suggestions. The
bed-need formula and methodology is a very sophisticated,
complex thing where we need technical experts, and I think
we'll go round and round con that.

So, I am suggesting from his motion that we go
in the reverse, because I'm very worried that if we try to
tackle bed-need methodology first, we will go nowhere.

CHATRMAN WAXMAN: So, you're agreeing with the
concept ¢f the motion, that we tackle one at a time --

MR. LAVIN: Phyllis, will you accept the
amendment ?

MS. MITZEN: Yes.

MR. LAVIN: We're accepted. I1'll modify the
motion to start somewhere and end somewhere.

(Laughter)

MR. PHILLIPPE: Very clear.

CHAIRMAN WAXMAN: Okay. So let me paraphrase
your motion. The motion is that we start with item three
on yvour sheet and move up in our discussions. The purpose
of the motion is to put some organization to our
discussion, so that we are tackling one at a time and
getting some to a conclusion. Is that basically --

MS. ALTMAN: So, we are starting with bed
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1 buying and the concept and then move up to the whole

2 formula?

3 CHAIRMAN WAXMAN: Yes.

4 MS. BURMAN: One of the reasons to start with
5 the bed-need determination is we already started it with

6 the presentations of what other states are doing with that
7 and with going through the formula itself and different

8 components, and if we go immediately to the bed buying, we
9 still need to factor in, as other states have done, how it
10  fits within the need that's been determined.
11 CHAIRMAN WAXMAN: Part of me agrees with
12 Mr. Sullivan, that the line item number one is very, very
i3 complicated, very sophisticated, and I also agree that
14 working the way up would be somewhat simpler, and in that
15 process of that discussion, I think the committee will all
16 learn more than the bed formula and the bed needs during
17 that process. That's my personal opinion.
18 MR. PICK: So, point of order, we still have
19 to vote as to whether we're going to do them all in the

20 total group one at a time versus breaking up into small

21 groups, and then I think we can talk about the order. But
22 it seems like we've jumped right to the order without

23 making a decision.

24 CHAIRMAN WAXMAN: No one has made a motion

perem ey - eyt oA
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that we stay within the large group versus --

MR. PICK: It is his motion. His motion is
that we go through these items as a total group and then --

CHAIRMAN WAXMAN: I'm not sure somebody has
incorporated that. I heard that we take an item --

MR. LAVIN: I'm totally willing to amend this
motion to death. I mean, I trust that if we're working as
a group -- I just want us to have some concept of where we
are and where we're going.

CHAIRMAN WAXMAN: So, the motion that we're
looking at at this moment in time is, A, we stay as a group
as a whole and, B, we make a decision that after we agree
to that as to which order we will take the three items.

So, may I have a vote on that, and as weird as this is, can
I do a roll call or just voice vote.

All in favor of doing that -- staying as a
group as a whole and then we'll decide in which order to
take them, all in favor say "aye".

{ayes heard)

CHAIRMAN WAXMAN: Any opposed?

MR. PICK: Me.

MS. ALTMAN: It's nothing personal.
MR. PICK: Nothing perscnal. Just my opinion. |

CEAIRMAN WAXMAN: ' As this group is right now,
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the motion passes.

8o, now, the second issue is in which order do
we take them? There's two thoughts out there. One is we
take them in the order of the third, second, first; and
there's a suggestion we take them in first, second, third,
argument being that cne is very complicated, very
sophisticated, and it may be easier to get some resolutions
to item three and two, which will fit into one when they're
complete. So, I'm open to, again, discussion about which
order we take them.

MS. O'DEA-EVANS: I think it's agreed that
formula is complicated, but, you know, as it has already
been broken down into five areas, I think if we look at
each area and discuss it -- like, if we're looking at the
Planning Areas, do we all agree that the Planning Areas,
you know, can stay the way they are, or do they need to be H

revised? If we break it down into the specific components,

I think we can make some progress. We might not be able to
resolve everything, but at least we can figure out which |
pieces do we have to really drill down into and are really
the thrust of the matter that needs some change. 5o, T

think that there's an advantage to us going with -- looking
at the formula. I think maybe the goal i1s tcoo heavy to say

we're going to modify. I think first we have to go through
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and evaluate the current bed formula, is it really

effective, or does it meet our needs, so we can identify
which pieces of the formula need to be adapted or reaily
looked at in more detail. I'm making a suggestion that we
do take it in order of how it is here.

CHAIRMAN WAXMAN: Are you making a motion?

MS. ALTMAN: Terry made a moticn to do it one
way and Jon made a motion to do it the other way.

CHAIRMAN WAXMAN: What we did was took their
motion.

MS. O'DEA-EVANS: The motion was do we do it
all as a group.

MR. PICK: Right, and that passed.

MS. O'DEA-EVANS: Now it's like we're
discussing the -- we don't have a motion. We're just
discussing what order we should take it in.

MR. LAVIN: I suggest the Chalir start us to
discuss an item so we can actually talk about something.

MS. MITZEN: I agree with Jon. Instead of

taking a break, if in fifteen minutes lunch can come, I
would like a little more discussion about item three and
item two and what might we -- what are the parameters?

What are we really talking about besides these few words on

this page? I mean, I just -- so that we have a [ramework.

T T ry— > - P N, Chany s T AAe & o MO G 1af a1t o
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Do we have a conversation about -- start with bed buying.

Wwe had a little discussion about bed buying, and we have
more education now about the whole -- the scope of that
issue.

CHATRMAN WAXMAN: There

I'm happy to do that.
are some people here who do need a break, unfortunately.
The court reporter is the one that needs a break, so can we

start -- we'll pick it up as soon as we get back.

(Lunch recess)

CHAIRMAN WAXMAN: In between bites -- please
continue eating -- I would like to move forward.

We have decided -- and, again, for the
record -- that the list in front of you that has three line

items is the priority, is the ranking of the priority the

committee wishes to maintain. Hearing no objections to
that, then I ask the committee to choose the direction in
which they wish to attack these three priorities,
understanding that when you attack one, you really will

impact all of them at some point, but we still have to have

a focal point to begin, or we're going to be spinning our

wheels from now until whenever.
MR. FOLEY: I need to agree with my colleague,
Mr. Sullivan. The bed-need methodology/formula itself is a

very, very complicated formula, and we could talk about

T T,
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that between now and deoomsday. So, I'd like to suggest

that this committee -- somehow we just get five people just
concentrating on that formula only and let those five
people -- I don't care about the other issues right now,
but on the formula. Since it is very complicated, I think
we just need to get five people to discuss it and then come
back to this committee as a whole, you know, later on, with
suggestions, modifications, whatever.

ideas,

MR. LOWITZKI: Let me counter that. It seems
to me the other way to look at it is for us, as a big
committee, to come up with principles on what we want out
of a new bed formula, right? A&And then give either a
subcommittee of this committee a charge to work on the

technicalities of that or even Staff at Public Health or

whoever. I don't think anyone at this table, like Terry

says, really has the expertise to get into the details of N

the bed formula, especially nct today, but we do have the

apility to come up with concepts and give people who do
have that expertise a charge to work with, and then they
can come back te us and say, "You gave ug these principles; \

here's the formula we came up with."

but I think

MS. ALTMAN: I agree with that,
the one -- the second provision does seem to be -- I do :

agree with Dave, but the second provision, incorporate

S S pTpT TR
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programmacic aspects of care into the bed-need formula,

that one in particular seems to be part of number one. S0
if we were talking, if I understand correctly, about the
bed-need formula, as I think Pat said maybe, there's five
main components to it that we had identified, incorporating
these specialized care into -- if I understand the question
correctly, it would be if we were modifying the bed-need
formula, should one of the considerations, when you're
considering bed need, be that the Board take into account
specialized services the facility provides. That's part of
the first one.

So, I agree that we do it all at once, and we
go through the areas and have some kind of broad decisions
on that, and the bed buying, to me, is totally a separate
igsue and is something separate. But it's a mechanism, if
I understand it correctly, a mechanism for facilities to
continue to remain viable in some other kind of business
model and I'm not exactly sure what the Board or
licensing -- if the Board actually has the authority or the

Mother Board has to say that nursing facilities are allowed

to have beds bought or whatever. But it stills needs to be
like a separate discussion from the bed formula/methodology

and whether specialized care is one of the components of

that.

T
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MS. DEDERER: If I could respond to that, one

of the things we talked about was, when you're looking at
how many beds are needed in a specific geographic area, you
may have plenty of beds, but you also have nursing home
that's over the top in terms of how many people. How do
you address that?

MS. ALTMAN: And bed buying is one of the ways
to address it, but that really doesn't impact on the Board
deciding need or not. Like if a new fagility is coming
forward or a modification facility is coming forward, I
think -- as it was presented, you're saying, "I'm changing
it this way" or "I need to build this kind of unit" or "I
need to build this facility and here's why: Because I
provide specialized care in rehab," "I provide vent
specific and there's no vent specific in the area." I'm
giving over simplification. But bed buying, I don't
understand --

MR. PICK: Well, if I can respond, I think
there are opposing phileosophies that you can approach this

by. One is that, like the number of beds that are

available, you can also look at the number of beds by
program that are availlable, which makes it a very

restrictive process, or, alternatively, you can lock at it

like the way the Department of Health currently manages
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specialty Alzheimer's beds, where there is no restriction

on the number of beds that are available, but providers
need to demonstrate that they are able to deliver aspects
of the care that are required for that population, and
without that demonstration, they can't market to the
community as having a specialty program. It doesn't mean
It just means that

that they can't provide the services.

they can't market that program. And right now, all of

these specialized programs, any facility can say they

have -- like rehab. Everybody says they have rehab.
There's a stark difference between a facility that says,
"When we have a patient who needs rehab we bring in a
therapist," versus a facility that has dedicated systems "
and there is a much more sophisticated approach in

delivering that service. Facilities are going to be very

resistant to limiting their ability to offer the service.

I think the way we protect consumers 1is that they have to

demonstrate that they have the competency to do it before
they're able to market to the community.

MS. ALTMAN: That makes a lot of sense.
MR. PICK: So that's different than using a

need process to determine whether those beds are available.

MS. ALTMAN: I understand. About the bed

buying, though, where does that fit in?

ey x«wanj
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MR. PICK: Bed buying to me is totally

different. I think Claire's comment is right on target,
that we have to integrate the bed buying with the need
formula, because as beds move from one location to another,
it then impacts that need determination, because if a
provider is now adding X number of beds through a purchase,
but there is still a need formula that doesn't recognize
those new beds coming in to the market, it throws off the
whole formula process of determining whether there is still
a need or not.

MR. SULLIVAN: One of the aspects of bed
buying, of course, from a public policy perspective is that
it does not increase the overall number of beds, and we can
certainly -- you know, we're almost getting into the topic.
We can talk about whether we want to restrict it to a
geographic area, saying that if you're buying beds from
another facility, it has to be within a county, drive time,
a certain thing. Now, interestingly, Missouri has it wide
open. You can buy beds from any part of the state and put

those beds anywhere else in the state. O©f course, on the

state-wide area, no beds are increased, it just moves the
beds around. We talked to the head of the Planning Board
in Missouri, and he said at first that he was opposed to

the idea, he didn't like the idea, he said, but the

www.midwestlitigation.com
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1 interesting thing is that over the years, the beds actually

2 did move from over-bedded areas to under-bedded areas,

3 without the State directing it. I mean, the marketplace
4 drove where people were going to put beds.

5 MS. ALTMAN: But it doesn't decrease beds.
6 You could move beds. It doesn't increase beds, but it

7 doesn't decrease beds. Is that correct?

8 MR. SULLIVAN: Right. The other geographic
9 consideration is like Ohio said that it had to be within
1.0 the county, and they found that was too restrictive,

11 because nobody wanted to huy beds in Cleveland but

12 everybody wanted to buy beds in the suburbs, and so it was
13 creating a maldistribution. So, they changed it so that
14 you can move beds te the next county.

15 MS. ALTMAN: No, I understand moving beds and

16 not increasing, but I guess my gquestion is, until you
17 figure out bed need, it doesn't seem like you even know
18 whether you need bed buying. I mean, let's say you figure @

19 out bed need and we lock at the formula and we're

20 over-bedded everywhere. Let's just say that's true. You
21 would need no buying. You don't need to move anything.

22 MR. SULLIVAN: Except that you have facilities
23 that are doing very well and it allows them to expand,

24 without increasing the number of beds.
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1 MS. ALTMAN: I understand.
2 MR. SULLIVAN: And it alsc allows the unused
3 beds to get used somewhere else more productively.
4 MS. ALTMAN: I understand what it allows the
5 facilities to do, but with all due respect, what does it
& allow the State to do, in terms of me. I mean, again,
7 we're representing a public body, not consumers or clients
8 and not the facilities. 8o, I want to know what the need
S of the State is in these areas and then decide whether
10 there needs to be any kind of bed buying program.
11 MS. BURMAN: There is one point that I forgot
12 to remind this group of, and it was brought up when we were
13 reviewing the very comprehensive set of rules that were put
14 together by the Associations. There was a proposal in
15 there to include in the rules a way to do the purchasing of
16 beds, and the reason we couldn't move ahead on that was
17 there is no statutory authority in Illinois for doing that.
18 Missouri -- the Planning Act in Missouri allows that. It's
19 a very clear statement. In Ohio, I believe it's the
20 Licensing Act that allows for that. Wwe don't have that
21  right now in Illinois.
22 MR. SULLIVAN: AaAnd I'm not sure -- Frank, I
|
23 think there is a current -- I think the Department has é
24 statutory authority based on the current Act. 2
N
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1 MR. URSO: Well, vou point out a section that

2 we need to discuss and I'll take a closer look at it and

3 see. I know you and I talked about that. I'm not sure

4 it's as clear as perhaps what Claire is talking about.

5 MR. WILL: I know in the past, like at CASAC,
6 the talk is that a legislative change is necessary.

7 MS. ALTMAN: Because the Older Adults Advisory
8 Committee had a whole separate subcommittee on bed buying
9 for three years and researching every aspect of it, and it
10 was -- it was an entire subcommittee on that, conversion
11 subcommittee. There was a proposal. I think there was

12 even legislative language and a Bill that may or may not

13 have been introduced.

14 CHAIRMAN WAXMAN: Stephanie, what group?
15 MS. ALTMAN: OASAC.
16 MR. PICK: OASAC, Older Adult Services

17 Advisory Committee.
18 MS. ALTMAN: A lot of these discussions are
19 the same. So, all of -- the Associations are on it. Eli,

20 you're on it; I'm on it, Phyllis is on it; Dave is on it,

21 SEIU; Jon Lavin. 8o, we all are on that same -- that's why

22 this has always been kind of -- we've discussed some of 1
23 this.

24 MR. PICK: We migrate from one committee to

MIDWEST LITIGATION SERVICES
www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334




MEETING 9/27/2011

Page 73
1 the other.

2 MS. DEDERER: Why don't we take the words

3 of OASAC?

4 MS. ALTMAN: OASAC did a lot of work on it.
5 MR. PICK: If I can give a response,

6 Stephanie, to your last comment about even though there may
‘ 7 not be a bed need. As I mentioned in the example where you
8 have a local area where a facility may be full because it's
9 effectively meeting the needs of the consumers locally and
10 others are not and they have excess bed capacity, there may

i 11 not be a bed need, but that facility needs to expand

12 because consumers want to go there because thelr needs are

13 being met in a different way than the other providers are.

14 So the State bed formula wouldn't account for that, because
15 there are no beds available -- I should say there are no

16 beds available in the need formula. There are beds

17 available in that market area but not that the providers --
18 the consumers want to use.

19 MS5. ALTMAN: So, you're see it's a mechanism

20 for getting better quality providers.

21 MR. PICK: Exactly. And innovation. TIf I
22 may, the other comment I wanted to make regarding Tim's
23 earlier comment regarding Medicaid services. Because I,

24 frankly, oppose the concept of we need to reach a lowest
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common denominator to meet everyone's needs. What we do is

we deny the ability for services to reach their peak -- not
capacity, but their peak performance, because in order to
compensate for under compensated care in a Medicaid
environment, we're then limiting what the providers who are
incented to improve services are doing, because they don't
have the incentivés anymore, and we go back to everybody
provides all services at the lowest common denominator.

So, I think philosophically we need to reconcile what's our
approach? Because if what we're saying is we have no
alternative, other than to bridge the gap that the State
reimbursement system establishes by under funding a
population, and the way we do that is by making sure that
everybody is providing the higher compensated care in order
to access that capital, even though they're not necessarily
the best provider, and, frankly, that is the current

approach.

MR. SCAVOTTO: It is, but you know what? I

think that's irreconcilable from a public policy

standpoint, and I think Tim's right. There's valid points
on your side. You're right. I think that's irreconcilable
until Illinois wants to pay more. H

MR. PICK: I think that's irreconcilable.

S i 2 12 @100
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MR. SCAVOTTO: Exactly.

MR. PHILLIFPE: Like I say, we could take
whatever approach we want, but I just want to be clear we
think it through, because it is a public peclicy change. If
we open up and s0 we have a lot more development in the
state, because we -- people are building for the high-end
payers, it will have an impact on the people. It will
create more of a two-tier system, and the places that don't
seem to do well today will have even more difficulty in the
future.

MR. PICK: Unintended consequences need to be
addressed.

MR. SULLIVAN: Mr. Chairman, I would propose
that for the next meeting, we take a lock at the specific
regulations for other states that have the bed buying, so
that we have a model in front of us, that we can get a
concept both of how it's working, and I know cne of the
things that was most effective for the Association groups
was having a conference call with the Planning Board people
in those other states, saying, "How does this really work,"
because vou can lock at the Regulations, but i1t was the
conversations that really helped us get everybedy's head
arcund what was good aboub it.

MR. SPEAKS: We could do that again, since we
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1 did it before. If the group wants to do that, we have a

2 contact.

3 MS. DEDERER: Why would vou do it again if
4 OASAC has already done it?

5 MR. PICK: OASAC didn't do it.

6 MS. ALTMAN: He's saying the Associations
7 called different states.

8 MS. DEDERER: Didn't OASAC have proposed

9 legislation?

10 MS. ALTMAN: We could find the proposed
11 legislation, et cetera that was done by the conversion

12 committee. AARP chaired it with you guys.

13 MR. SULLIVAN: Yeah, and, quite frankly, the
14 legislation was permissive rather than detailed. I mean,
15 it didn't -- it mentioned the concept, but it didn't get

16 into what does it all look like.
17 MS. MITZEN: Okay .
18 CHAIRMAN WAXMAN: Something that I've been

19 thinking about since this conversation. Has the other

20 committee done a lot of research on bed buying that they

21 can bring to us?
22 MS. ALTMAN: I wasn't on the ceonversion
23 subcommittee.

24 MR. SULLIVAMN: Phyllis and I were.

el
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MS. ALTMAN: What did you guys do for three

years?

CHAIRMAN WAXMAN: Is there stuff yvou guys

could bring?

MS. MITZEN: There's stuff.
MR. SULLIVAN: And the conversion committee
didn't just lock at bed buying. We looked at a lot of
different ways, all of which could be incorporated into bed
buying, because if you have stake in a facility, there are
things you can do besides private rooms. You can do other
services. So, 1t was a -- I am excited about the concept,
because it opens up new business models for aging
facilities to do not just private rooms, but to do adult
daycare, to do -- to outreach into the community. 2And so I
think there's a lot of potential.

MS. MITZEN: It was a broader approach.

CHATRMAN WAXMAN: Okay. So, for our next

meeting, if any of you would be kind enough to share what
by the way?

you have -- how recent is this information,

MR. SULLIVAN: We could get the current stuff

by the next meeting.

CHAIRMAN WAXMAN: Okay. Which raises another !

question -~ yeah, send it to Courtney.

MR. SULLIVAN: Has Claire done anything

I - eETITrT
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specifically with the bed buying?

MS. BURMAN: I have some of it in files, yeah,
and it would be easy --

CHATRMAN WAXMAN: Could you get that to
Courtney.

Let me ask the committee the following: As
we're looking at these -- what's occurring in my mind is
that people are saying that all of these topics are
interrelated and there really isn't three priorities, there
is a priority, which is to attack one issue that
encompasses all of these topics.

MS. O'DEA-EVANS: Don't we have to break
things down?

CHAIRMAN WAXMAN: And I tried three different
times to get people to agree how to break it down. So I'm
locking for --

MS. ALTMAN: We didn't say break it up. I
think what you're saying is we already broke bed-need
formuela into five major areas. So, why don't we take them
out and start discussing, right? They have them broken
down .

MS. O'DEA-EVANS: I'm just looking at the ]
basic formula, age group Planning Area, for each age group

there's a Planning Area, there's a projected population,
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P
1 there's an actual math formula where you must apply the §§g9
2 rate times the projected populaticn. Then number two is
3 the projected patient days for each age group. Then i
4 there's Planning Area total projected patient days or the 1
5 average daily census, and then there's projected Planning
6 Area bed need divided by the existing number of beds in the
7 Planning Area. That's like the basic formula.
8 MS. DEDERER: That's not that hard.
9 (Laughter) .
10 MS. DEDERER: It gets really ugly, I guess.
11 MS. O'DEA-EVANS: But that's working off of
12 the existing -- thab's like working with the existing
i3 formula as it stands versus looking at what would be a new
i4 formula or what type of formula you would want.
15 CHAIRMAN WAXMAN: The gquestion then is do we
16 have to have a good understanding of what exists in order
17 to decide how to change it?
18 MR. PHILLIPPE: Usually that's a good start.
19 MS. O'DEA-EVANS: It's a starting point.
20 MR. PICK: Absolutely.
21 CHAIRMAN WAXMAN: So, Claire has already gone ﬂ
22 through that, but I'm wondering if we need to have, for our 4
23 next meeting, a presentation from Staff in which we, once ;
24 again, go over exactly how those -- how that works. T—J
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MR. PICK: We did that already.

CHAIRMAN WAXMAN: So, do we not need to do
that againv

MS. MITZEN: It's how do we facilitate a
conversation? I think Dave is on target. How do we
develop the guidelines, the principles on which we should
base the -- our recommendations? I mean, there's some --

this is where we're starting from, but I think we can set

that aside now, and now we have to have a conversation
about what it should be. 2and certainly it should be

something that lasts for three to five years, not forty

years, in this environment that is changing so quickly.

MS. EVANS: I just think that we should maybe l
discusg some basic assumptions. For example, you know, are
we feeling like we want to go towards -- we want to have a
process where if somebody wants to open a new facility, u

that it's extremely cumbersome for them? Or do we want to

have a process that's transparent, for example? Or do we
want to -- do we have an assumption that we would really
like to go towards private rooms for the residents of

Illinois that are living in these places? There are some 1
basic assumptions that if we could kind of get out there

that at least we're working with, we can put that in to our

formula, because if we're not going to go with cur old

— e ;
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formula, we're going to say our old formula we're not

really going to focus on -- but even something as simple as
Planning Areas, we haven't even discussed are Planning
Areas really appropriate? Are we still in agreement that
there should be these Planning Areas? There are basic
assumptions that we haven't gone through, and I think we
should go through these things point by point or just have

a general discussion about what our basic assumptions are,

about where we're going with this.
CHAIRMAN WAXMAN: So, let me ask you. Those

I
basic assumptions that probably encompass the five topics T

that are there, do they need to be discussed in the large
group, or can we have work groups talk about those five
things, five work groups talk about and bring them back to
the whole group?

MR. LAVIN: T think we jumped over your first
statement.. Should we look at this process presents, what
we have because of this planning principle? And I know
we've gone through and we've talked about all these

districts and sub-districts and we've divided by bed need,

but we didn't have -- we haven't had the 2010 census for
more than like three months since we started, and when we j
look at where we're heading, is there any logic in really

saying what does this process look like? When you apply
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today's population and the future population of this state

on top of it, maybe it will work fine. Maybe it takes into
consideration all of these things.

MS. BURMAN: Admittedly, the formula that is
in place right now is old, but, number one, I would compare
it with the other components in formulas of other states.
You have that information. That's in one of the documents.
The components are virtually the same. It is because these
are basic planning elements to arrive at conclusions of
this kind. You have to look at the usage. You know, you
have one facility, you have ten beds total. 1It's a tiny
town in Illinois and let's say you can fill eight of them
most of the time. 1In a year's worth of time, that's eighty
percent occupancy. That's all you're doing. You're taking
that usage and you're applying it to the projected
population. Because you want to look farther out than
what's happening -- well, it's not today, but it's two
years late, just because of our data. And so those
elements, I would be very surprised if those really change
after you really inspect them. There's a reason why that's
still in place.

MS. O'DEA-EVANS: My understanding is part of
the problem is also, though, that because occupancy rates

have been low, even if we have & goal of %0 percent of

[ oot
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occupancy, that that goal is probably too high of a goal,

based on our current occupancy rates. So I think that's
really a big part of that problem.

MR. PICK: I would disagree. 1It's not that
the occupancy target is off, it's that we're not accounting
for where people are using services, because it's taking
the population and only applying it to skilled nursing

facilities.

MS. O'DEA-EVANS: That's our domain.
MR. PICK: I think that rather than adjusting

the target, it's adjusting how we get to that target. So

it's the formula. If the formula is taking N as the total
population and then &ividing it by the number of beds, we
know, because sixty percent of the eighty-five and older,
as you're accessing alternatives, that we're not going to
hit that target. So rather than reducing the target number

because sixty percent are using services that are not part

of our formula, what we need to do is modify the formula to
accurately account for of the sixty-five and older, how |
many of them need skilled nursing services, rather than w
assuming that right now, a static percentage determines how

many of them needs skilled nursing.

S U —

MS. ALTMAN: Eli, could you address the !

sixty-five?

e ——— n T— proe ST
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MR. PICK: The reason I'm using sixty-five and

older as an example is because it's the largest portion of
the share. The sixty-five and younger follow a similar
approach, it's just using a different multiplier, and,
again, it's off, because the population's ability to access
services has changed without the formula incorporating
those changes. So, the ability for the disability
population under sixty-five to have services in the home
that weren't available are not part of the formula.

MS. ALTMAN: I understand.

MR. PICK: So that's how it's changed. BSo, I
think the fundamental issue is that the formula, because it
only governs skilled nursing beds, has not incorporated an
element to address non-skilled nursing beds in part of its
calculation.

MR. SCAVOTTO: But if the use rate were
current, it would have that factored in.

MR. CONSTANTINO: That's correct.

MR. PICK: If the use rate were current and
incorporated the elements that the Lewin article addressed, ‘
it could be updated.

MR. SCAVOTTO: Those factors would be included

in a current use rate.

e AT A et g - 7o

MS. BURMAN: But the problem is not actually j
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1 the areas of the formula. 1It's the end piece where you

2 subtract the existing beds. The formula issue, the gross

3 need for whatever geographic area, you always have to

4 subtract out the existing beds which vou already have in

5 place. If that number is not correct, then the number is

6 skewed. There's no way to get an accurate bed need.

7 MR. PICK: But it's just not beds, it's

8 services.

9 MS. BURMAN: No. That bed-need formula is
10 beds. Use rate reflect who's using those beds. Other "
11 people decide to go somewhere else or stay home and have --
12 MR. PICK: No, I understand. The existing “
13 formula with the current population numbers has bed need
14 determined in certain areas based on the population that's u

15 present in that Planning Area. So, even though you take

16 the existing beds and subtract them and they're not being

17 used, what the disconnect is is that the services that are l

18 being used in alternative to the beds are not being

19 factored in.

20 MS. BURMAN: Well, in a way they are because

21 of the use rate. i

22 MR. FOLEY: You're talking assisted living. i
i

23 MR. PICK: Assisted, all of these other -- %
]

24 MR. FOLEY: I heard this morning at least some '

Fom P
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of the people here would like to maybe incorporate assisted

living, to look at the total picture, if you're
a planning system.
MS. ALTMAN: ©Not just assisted.

MR. PICK: BAll services.

MS. MITZEN: We keep on saying "bed". What

does "bed" represemnt.

MR. SCAVOTTO: Charles, would you finish,

please?

MR. FOLEY: ©No, that's all right. Fine.

MR. SCAVOTTO: I'd like to hear what you have
to say.

MR. FOLEY: I lost my train of thought. Go
ahead.

MR. LAVIN: You were saying we should

incorporate the alternatives, and you used the term

assisted living.

MR. FOLEY: It includes, obvicusly,

everything. It includes assisted living, supported living,
home healthcare, and everything else. So, if we're going
te look at tweaking or doing whatever to our bed-need
formula, to the methodology, we're geing to be wasting our é
i
!

time in doing that exercise if the industry does not want

us Lo incorporate these alternative services as

Page 86

going to do

part of the
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1 CON program, because if we're going to include those

2 servicesg, if vou're going to include assisted living,

3 patient days or home health or whatever, if you’'re going to
4 include that as part of the methodolegy, you have to bring
5 it under CON approval. I think a lot of people are going

6 to fight that.

7 MR. PHILLIPPE: Wait, wait. Is that true or

B8 not? Does that mean to include in the calculation then, it
9 has -- the CON process has to approve the assisted living
10 or it just changes your formula?

11 CHAIRMAN WAXMAN: Changed the formula.

12 MR. FOLEY: Changes the formula, and I think
i3 we have to bring that under CON.

14 MR. PICK: ©No. The problem is the parity. 1In
15 one environment you have a process that's governing how

16 much is available, and in another it's strictly market

17 driven. So, the market-driven forces can keep expanding,
18 which then drives down the governed service level, being

19 skilled beds.

20 MR. FOLEY: You can't have it both ways.
21 MS. DEDERER: Are you going to stop marketing
22 and call us Communists or what?
23 CHAIRMAN WAXMAN: Which of those do you want
24 to comment on, Claire?
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1 MS. BURMAN: I think a couple of things popped

2 up, and now I'm not sure. There was one thing, though,

3 that T still think that a very important thing to clear up
4 is how do you want to count beds? Are we talking occupied,
5 which is going to be a bigger number? If you're

6 subtracting the bigger number from the gross need, you're

7 going to have a smaller number. If you use operational

8 beds, however you want to term them, you're going to have a
9 smaller number to subtract.
10 CHAIRMAN WAXMAN: But how do you track

11 occupied beds? I mean, every day that number is going to
12 change.

13 MS. BURMAN: Staffed beds not occupied.

14 MR. PICK: Because they're set up regardless
15 of whether a person is there or not.

16 CHATRMAN WAXMAN: Okay. My mistake.

17 MR. PHILLIPPE: It seems like, just for future
i8 discussion, the fact that we're going to talk about this,
19 it would be useful to come with the categories and we look

20 at them on a Power Point or something and then do what you

21 say. We got to break it down. Instead of bouncing around,
22 we start with one component, we move to the next. I think E
23 we'll make more progress.

24 CHAIRMAN WAXMAN: Totally agree.
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1 MR. PHILLIPPE: But the one thing that is
2 causing trouble, too, is that we continue to talk about the
3 bed need for long-term care, however you define long-term
4 care, as if it's gasoline and we've got cars and we've got
5 gasoline. Okay? First, the services are very different.
6 Gas is gas wherever you buy it, pretty much. We all
7 learned that twenty years ago or so. However, it's not the
8 same as what we have here, and s0, people don't go into
9 skilled nursing care today unless they have a serious need.
10 Need concept fits them. People come into assisted living
11 without really having the same level of need. Need -- so
12 skilled nursing is need beds. People don't come there
13 becaugse it's a fun to place to live. As you move away from
14 that into community services, then it becomes less of that.
15 and so some people who would be in assisted living would
16 never be in nursing, they wouldn't gqualify. Some people
17 may be getting home services, and they would all gqualify,
18 but maybe -- so I don't know in that part. Home health, I
19 know, always gualifies. But the need is different. So
20 we're trying to take something and say we have a specific
21 population that all have the same need. They don't really E
22 have the same need. They're on a continuum. And, so, j
23 however we try to tweak the formula, it's going to be
24 difficult, because the people who some days are supported
' MIDWEST LITIGATION SEl.l.\.FI“(.IES T ”
www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334




MEETING 9/27/2011

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Page 90
living -- and particularly assisted living -- they would

have never gone in a nursing home, period. Okay. They

don't meet that criteria need. They wouldn't choose it.
And then we also have the other issue, that we're treating
the provision of service like it's all the same. It's not
all the same. So, it's very difficult when you try to get
a formula and try to tweak it.

CHAIRMAN WAXMAN: I think Eli has been trying
to say that since the committee has been together, that
needs and services are extremely important. The types of
the services and the needs of the consumer are driving the
demand for long-term care beds today, and the formula
doesn't touch either of those subjects, and -- am I guoting
you correctly?

MR. PICK: Close.
CHAIRMAN WAXMAN: And that somehow or another,
we need to incorporate those concepts into the bed-need
Otherwise we're going to continue missing the

formula.

mark of where the beds are being -- where the beds are and

where the beds should be.

MR. PICK: Correct.

MS. O'DEA-EVANS:

It's still market driven,

because whether -- even if there is a high need,

still has to be private payver, a provider,

there

that has decided
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they want to go into this business. Why do they want to

nave a nursing home and build in a certain area? I mean,
there's still that component‘to it. We can decide that
there's a need, but it doesn't matter. We still don't have
a provider to provide beds in that area.

CHAIRMAN WAXMAN: What's interesting -- and
again, Chuck, I hope I'm not saying something I shouldn't,
but you and I had a conversaticn earlier, and it was clear
to me that your demand -- the demand for your services,
which is preparing CONS, has not declined at all, which
means that people do want to be in the long-term care
business in the state of Illinois, even though most of us
at this table sit here and say why? So --

MS. ALTMAN: That's my point, that people do
because the business is surviving and thriving. We've also
got three lawsuits on the front page of our newspaper every |
day about people who don't need to ke in a facility setting
that are there. So, the reality is there are a lot of
people who are in a facility setting not because they think

it'e a fun place to live but because they got in there for

gome reason or another and have no place else to go, or i

they didn't know they could be cared for in the community,
or the services didn't exist in the community at the time,

or they don't have support services, or we don't have i

M rr— o T T "
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1 enough housing. Aand those are people at all ages. S50, we

2 have people in facilities and people choosing facilities.

3 So, the more we work on facilities repurposing themselves

4 and reexisting and changing, we are continuing to provide

5 something that a lot of people -- I agree there's high need
6 people, but a lot of them, based on the studies, don't even
7 need the requirements. It's a place for them to live, not
8 because it's a fun place to live, because it's the only

g place for them.

10 MR. PHILLIPPE: They get stuck there.

11 MS. ALTMAN: They get stuck there sometimes.
12 And, you know, Paul Bennett did a huge report on that for
13 the State, and he showed that your chance of getting stuck
14 after 90 days is very high and especially when you're not
15 considered to be short-term rehab, have resources around

16 you, or be high income, because you're more likely to lose
17 whatever little housing you had, if you had any., and it
18 becomes a place to live. So, I think we have to deal with
19 that reality. I think around this table lots of times we
20 deal with the reality that is a bit of higher income,
21 rehab, "my mom had hip surgery and spent” -- that's not
22 really my clients. My clients are the people who have been
23 there for years, and most of them don't need to be there,

24 an institutionalized population. So, I think we need to

e — — e sem— e
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work that into this situation. AaAnd I don‘t know exactly

how to do that, Eli, but I think that's what we need to
look at.

CHAIRMAN WAXMAN: That's the needs and the
services and the component that Eli is talking about and
some others are talking about. And how does that get
incorporated into the formula? I mean, that is --

MS. ALTMAN: To me, that's like the most

important thing to incorporate. There are a lot of things

it is and how people trade beds and stuff like that really

isn't my perspective. So what I bring to this is I don't
think there are people who don't need that facility there,
and it should be reserved for and the need should be
reserved for. Plus I want high quality and other things
you're talking about. But I agree, it's hard, when you
have assisted living, SLF's, community care program or the

other services to egualize them and figure out the need for

them in the community.

MR. FOLEY: I'm thinking you're not going to
be able to fit all of these wants and needs into a magic
formula. Number one, we are, in fact, talking about beds,

how the beds meet a particular area. The programs of

services, T believe, is a separate issue, and if we're

Py
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going to continue to have a planning process, a health

planning process, and look at the bed need, whether or not
there is a bed need or not, because we also have the
alternative for a variance, which we can address. But I
think as part of the CON application, then I think one
needs to look at and address what are the other kinds of
needs in that community other than just beds? This program
is just all about beds. That's all this program is about.
But I think we need to look at those other components, and
I think somehow, as part of your CON application -- and the
Act, I think, even allows us to look at home-based,
community services and is your facility geing to provide
Meals on Wheels, are they going to do this or that,
whatever is needed. I think some kind of documentation
should probably be included within your CON application.

CHAIRMAN WAXMAN: We also have the purview to
address the application itself and suggest changes or
revisions to the application itself.

MR. FOLEY: We have a public hearing process,
and all of that is allowed for within a public hearing
process, you're absolutely correct. A lot of times in the
CON applications -- not very many of them, obviously --
there are good alternatives that people do, in fact, look

at other than just -- again, with the CON process, you're
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loocking at just beds. But there are other alternatives,
whether you build a large facility or a small facility, and
we've got to look at those alternatives. Plus, the
separate issue then becomes the other types of programs and
services that are needed in an area. Whether you build a
new facility, whether it includes all private rooms, that's
still yet another discussion, and I think we need to look
at that as well, because that is what the market wants to
see.

CHAIRMAN WAXMAN: Mike, under current Staff
procedures, is a decision for Staff to make a
recommendation in favor of an application solely based on
the formula, or does Staff look at the concept of home
gervices or the availability of other services in the area?
Is that incorporated in Staff's decision, or is it strictly
a numbers game?

MR. CONSTANTINO: We look at the calculated
bed need. We also look at demand for the service. The
applicant would have to identify patients -- not
patients -- residents that would utilize the proposed
facility. We also look at access issues in regards to
what's in the area, what other facilities are in the area.
Are they at 90 percent cccupancy? So there's other

criteria we look at. Is there a maldistribution of service

J
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hased upon that under utilization of facilities?

MS. MITZEN: But am I understanding you
correctly, the look that you're doing is all based on the
other facilities in the area? You're not looking at other
ways that people could be getting these services?

MR. CONSTANTINO: Right. We're looking at the
long-term care facilities.

MS. ALTMAN: Not what else exists in the
community?

MR. CONSTANTINO: Right. That's all we have
jurisdiction over.

MS. MITZEN: When we talk‘about beds, we're
really talking about an array of service, right?

MS. O'DEA-EVANS: No.

MS. MITZEN: We're just talking about beds?

MS. O'DEA-EVANS: Right.

MS. DEDERER: But in the process of
determining how many beds --

MS. MITZEN: But the bed that's in that
facility represents services that are obligated to be given
to that person, right?

MR. SULLIVAN: The person drives the service.

CHAIRMAN WAXMAN: The word "services" has

taken on two different meanings in today's discussion, I
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The word "services" sometimes in our discussion

believe.
today has meant services to include home health and

supportive care, assisted living, any way that a consumer

can get their needs met, besides or including a long-term

care bed. So, what services are available c¢an in our
discussions mean the whole continuum of care, including
home health and companion and assisted living, supported

living and skilled. The word "services" has also been used
today to talk about within a skilled nursing home the kinds
of unique kinds of departments or programs that are being
offered, such as therapy, such as cardiac, such as
dialysis, such as vents and trachs, and whether or not the
fact that a home is offering those unique services should
be distinguished from a hom