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STATE OF ILLINOIS )

COUNTY OF COOK )

D Affirm and adopt (no changes)
D Affirm with changes

l:l Reverse

] Modify down

D Injured Workers’ Benefit Fund (§4(d))
[ Rate Adjustment Fund (§8(2))

[ | second Injury Fund (§8(¢)18)

l:' PTD/Fatal denied

IZ] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

DAVID KORDZINSKI,

Petitioner,

VE.

ADVANTAGE DELIVERY,

Respondent.

This matter comes before Commissioner Michael J .
“Stipulation” of the parties’ pursuant to Section 8(a) of the Act, as p

NO: 02 WC 30876

ORDER

(a copy of which is attached hereto and made a part hereof),

That by the terms of the “Stipulation,”
has agreed to accept the payment of $34,000.
the modification of the Petitioner’s residence
current and future claims for repair,

residence;

That based upon said payment of $34,000.00 Pe
for any such costs associated with the modification,
or in the future. This agreement, as enunciated in th
benefits to which the Petitioner is or may become ¢

That it is the further “Stipulation”
$34,000.00 shall not abridge the Petitioner’s

under Section 8(a) of the Act, into the future;

Brennan pursuant to the

resented November 3, 2016,

the Respondent has agreed to pay, and Petitioner
00 for the resolution of all issues associated with
; said payment being made in anticipation of all
maintenance or further modification of the Petitioner’s

titioner expressly assumes responsibility
repair and maintenance of his residence, now
e parties stipulation, does not close any other
ntitled to under §8(a) of the Act;

of the parties that the payment of the agreed
right to make claim for any other benefits due him
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It is the Order of the Commission:

1. That the “Stipulation” of the parties be and it is hereby ratified and approved by the
Commission, for the limited purpose of delineating the rights of the parties as it
relates to any costs associated with the modification, repair and maintenance of
Petitioner’s residence, now or in the future, as it is in the best interest of the parties;

2. That the Commission’s ratification and approval of said “Stipulation” be and it is
contingent upon Petitioner’s receipt of the aforesaid $34,000.00, as it will foreclose
certain of Petitioner’s rights relative to the modification, repair and maintenance of
Petitioner’s residence, now or in the future, pursuant to Section 8(a) of the Act;

3. That any other issues related to said cause be and they are hereby continued generally
and / or until future petition of the parties.

DATED:  NOV 3 - 2016 [/;b QL LA
MJB/tdm Mic¢hkel J. Brenn

11/03/16
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

~3 76‘

DAVID KORDZINSKI }
Petitioner, ) el

R jo‘_.r,

)
v ) Case No.: 02 WC 30876

)
ADVANTAGE DELIVERY )
Respondent. )

STIPULATION
NOW COMES the parties, by and through their respective attomeys and pursuant to

the express authority conferred by their respective clients, enter into the following
stipulation.

1. That the Petitioner, David Kordzinski agrees to accept and the Respondent, Iilinols
Insurance Guaranty Fund agrees to pay directly to the Petitioner no later than the next
business day after approval by the lllinois Workers’ Compensation Commission the amount of
$34,000.00 for resolution of all issues associated with the modification of the Petitioner's
residence including any future claims for repair, maintenance or further modifications of the
Petitioner's residence for all of which Petitioner expressly assumes responsibifty.

2. That itis in the intent of the parties, that the release of the funds identified in
paragraph one shall serve as a full and complete resolution of any claims under Section 8(a)
of the lllinois Workers' Compensation Act as relates to the modification, repair,
maintenance, or other expenses associated with the ciaims under Section 8(a) associated

with the modification of the Petitioner's residence.



3.  Itisexpressly agreed that Respondent shall promptly pay the $34,000.00 referred to

in paragraph one and Petitioner's medical rights under Section 8(a) shall remain open and
this agreement shall not foreclose or limit the Petitioner's ability to petition for benefits under
that section for benefits unrelated to the modification of his residence (ie: orthopedic

devices, nursing services, or other care that is necessary and related to Petitioner's claim).
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Petifeher’s Attomey

Commissioner



STATE OF ILLINOIS ) [_] Affirm and adopt
) SS. |___l Affirm with changes

|:’ Injured Workers' Benefit Fund (§4(d))
[ ] Rate Adjustment Fund ($8(g))

COUNTY OF COOK ) D Reverse I:I Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Maodify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GARY J. ROBLES,

Petitioner, =
16IWCC0718
VS, NO: 03 WC 14361
CITY OF CHICAGO,
Respondent.

DECISION AND OPINION PURSUANT TO SECTIONS 19(h) and 8(a)

This claim comes before the Commission on Petitioner’s Petition for Review under
Sections 19(h) and 8(a), filed March 18, 2015. Commissioner Lamborn conducted a hearing in
this matter on April 9, 2015 at which time counsel for Petitioner and Respondent were present
and a record was made.

After considering the issues, including whether or not Petitioner’s condition has changed,
medical expenses, and permanent partial disability as it relates to Petitioner’s left knee, right
knee and lumbar spine, and being advised of the facts and law, the Commission Denies
Petitioner’s Petition for Review under Sections 19(h) and 8(a) finding that Petitioner failed to
prove a material increase in his disability since the date the Commission modified the decision of
the Arbitrator on November 14, 2011 and that Petitioner failed to prove his current condition of
ill-being is causally related to his work injury of August 6, 2002. Petitioner’s demand for an
award of medical expenses, permanent partial disability and increased disability is denied.
Respondent shall get credit for all amounts paid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

1. On March 21, 2003 Petitioner filed a worker’s compensation claim alleging accidental
injuries arising out of and in the course of his employment with Respondent on August 6,
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2002. On May 20, 2008 this matter, and three consolidated cases, proceeded to
arbitration before Arbitrator Lee pursuant to a 19(b) Petition. Petitioner was represented
by counsel at the time of the hearing.

2. On August 6, 2002, Petitioner, a 50 year old construction laborer sustained injury to his
left knee when he when he stepped on piece of blocking, twisting his left knee, and felt a
“pop.” On August 8, 2002, Petitioner was seen at Mercy Works and gave a history of
having left knee problems with intermittent pain and swelling for eight years predating
his injury. (4/9/15 Hearing, Px1,p. 2)

3. An August 15, 2002 an MRI of Left Knee showed his ligament was intact and revealed
degenerative changes involving the posterior horn of the medial meniscus; a
superimposed tear could not be excluded. There was small effusion present; early
osteoarthritic changes were also present in the knee joint predominantly involving the
medial femoral tibial compartment. A September 4, 2002 Addendum to the MRI and
additional axial MRI imaging of the Left Knee showed a focal nodule present having
narrow signal characteristics in the posteromedial aspect of knee compatible with a loose
body plus a small popliteal cyst within the posteromedial aspect of the left knee and two
loose bodies within the small popliteal cyst. Arthroscopic surgery was recommended by
Dr. Krieger. Dr. Miller confirmed a walnut sized Baker’s cyst posteromedially that
corresponded to the lesion on the MRI; x-rays and MR scan showed the presence of
moderate osteoarthritis of the left knee. Dr. Miller diagnosed a Baker’s cyst second to
osteoarthritis and a minor strain that triggered this entire episode. Dr. Miller did not think
arthroscopy was likely to help; he attempted to aspirate the cyst, but the fluid was too
thick. He injected the left knee with Cortisone and placed Petitioner on Vioxx.
Petitioner could return to work without restrictions. (5/20/08 Hearing, Px1)

4, On October 9, 2002, when Dr. Krieger recommended arthroscopic surgery to assess a

possible posterior horn tear, he further stated Petitioner will need a knee replacement in
the future. (5/20/08 Hearing, Rx1)

5. Petitioner treated for problems with his left knee intermittently until 2004 and he had no
additional left knee treatment until January 2008. (5/20/08 Hearing T, pp. 24-26);
Petitioner had treated with Supartz and Cortisone injections, medications and physical
therapy and Petitioner continued to have pain and disability. X-rays showed severely
advanced degenerative changes within the left knee joint. On January 10, 2008, Dr.
Redondo opined that Petitioner needed a left total knee replacement. (5/20/08 Hearing,
Px1)

6. On July 31, 2008, Arbitrator Lee entered Decision 03 WC 14361, finding that that
Petitioner sustained accidental injuries arising out of and in the course of his employment
on August 6, 2002, that Petitioner’s current condition of ill-being with respect to his left
knee was causally connected to that work injury, and ordering Respondent to authorize
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10.

11.

12.

13.

14.

I5.

the prescribed total knee replacement. The Arbitrator noted that while Petitioner suffered
subsequent accidents on February 11, 2004, March 23, 2004 and July 29, 2004, (case
numbers 04 WC 20451, 07 WC 10318, and 07 WC 14361 consolidated) those accidents
were merely temporary aggravations of the condition that resulted from Petitioner’s
initial injury of August 6, 2002.

Respondent sought review of the July 31, 2008 Arbitrator’s Decision in 03 WC 14361.
On March 6, 2009, the Commission affirmed and adopted the Arbitrator’s Decision. No
further appeal was taken with respect to the 19(b) Decision.

Petitioner had a left knee replacement on June 12, 2009 and a subsequent manipulation
on July 17, 2009. January 15, 2010 Physical Therapy Progress Report released Petitioner
to return to pre-injury job without restrictions. (4/20/11 Hearing, Px1) On January 21,
2010, Petitioner was released to return to work with one restriction, to avoid kneeling.
{4/9/15 Hearing, Px1) Petitioner returned to work one year later on February 1, 2011.
(4/9/15 Hearing, T, pp. 15, 25,) On February 10, 2011, Petitioner returned to his surgeon
with complaints of left knee instability. (4/9/15 Hearing, Px2)

Petitioner proceeded to an arbitration hearing on April 20, 2011 on the issue of the nature
and extent of his disability. On May 10, 2011, Arbitrator Lammie awarded 45% LOU of
the left Leg.

Petitioner returned to Dr. Redondo on June 9, 2011 with left knee complaints of
instability and he reported occasional back spasms. Petitioner reported no trauma or
injuries to account for the instability. (4/9/15 Hearing, Px2, p.5)

Petitioner appealed the Decision of Arbitrator Lammie finding that Petitioner sustained
accidental injuries arising out of and in the course of his employment on August 6, 2002,
and finding that Petitioner permanently lost 45% of the use of his left leg under Section
8(e) of the WC Act.

On appeal, the Commission modified the award to 50% loss of use of the left leg on
November 14, 2011. No further appeal was taken until Petitioner filed Petitions pursuant
to §§19(h) and 8(a) on March 18, 2015.

November 17, 2011 Dr. Redondo noted that Dr. Branovacki examined Petitioner and did
not think the knee was unstable or loose; the left knee showed excellent alignment and
fixation of the total knee replacement. (4/9/15 Hearing, Px2, p. 29)

On April 9, 2015, a hearing on Review was held before Commissioner Lambomn, at
which time both parties were present and a record of the proceedings was made.

Petitioner had (previous) right knee surgery in 1990. (4/9/15 Hearing, T, p. 20)
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16.

17.

18.

19.

20.

21.

22,

23.

24,

Petitioner had a revision left knee surgery on September 18, 2012 consisting of exchange
of the tibial plate polyethylene liner and a lateral release. (4/9/15 Hearing, Px2, pp. 42-
43)

At his office visit on November 14, 2012, Dr. Redondo documented that Petitioner had
complaints of right knee pain “ever since his injury to the left knee.” ' (4/9/15 Hearing,
Px2, p. 60}

On January 24, 2013 Petitioner had a Lumbar spine MRI. Thereafter, he had three (3)
lumbar spine injections. (4/9/15 Hearing, T, p. 12)

Petitioner underwent a physical therapy initial lower back evaluation on January 24, 2013
and gave a history of having chronic lower back pain for ten years with symptoms
increasing. (4/9/15 Hearing, Px2, p. 79)

Advocate Christ Medical Center pain management center progress nurse notes document
that on January 25, 2013 Petitioner reported that he fell on his right knee the prior week
after hitting a coffee table. (4/9/15 Hearing, Px3)

On January 31, 2013, Dr. Redondo noted that Petitioner had minimal to no pain and
range of motion from 0° to 125° in his left knee. Dr. Redondo documented Petitioner’s
history of known osteoarthritis to the right knee, his conservative treatment and at that
time, Petitioner developed more pain and instability in the right knee and he
recommended a right total knee replacement. Dr. Redondo documented he believed the
patient’s left knee injury aggravated a pre-existing osteoarthritis to the right knee over a
several-year period of time. Dr. Redondo kept him off work. (4/9/15 Hearing, Px2, p.
84)

Petitioner underwent a Section 12 examination with Dr. Troy at Respondent’s request;
Dr. Troy authored a report dated April 2, 2013. Dr. Troy reviewed Petitioner’s history of
treatment at Mercy Works. On August 8, 2002, Petitioner admitted he had been having
left knee problems with intermittent pain and swelling for eight years predating his
injury. (4/9/15 Hearing, Rx1, p. 2)

Dr. Troy opined that Petitioner suffered a strain to his left knee on August 6, 2002 and
any treatment after his release to return to work full-duty as of August 8, 2002 for his left
knee is not workers’ compensation related. (4/9/15 Hearing, Rx1, p. 11}

In regard to Petitioner’s left knee, Dr. Troy opined that the need for total knee
replacement is secondary to his pre-existing degenerative changes to his knee as well as

' This statement is not supported by the medical records.
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25.

28.

29.

30.

the natural progression of these degenerative changes. He was at maximum medical
improvement as of August 8, 2002, (4/9/15 Hearing, Rx1, pp. 12, 13}

In regard to his right knee, Dr. Troy opined that Petitioner’s complaints are secondary to
the natural preexisting degenerative process to his knee and the natural progression of
these degenerative changes. In regard to his low back, Petitioner suffered no injury. Any
exacerbation of degenerative changes to his low back are non-workers’ compensation
related. ((4/9/15 Hearing, T, Rx1, p. 12) From the back standpoint, the Petitioner has a
degenerative process to the lumbosacral spine. The Petitioner is significantly overweight
for his height. Petitioner is at MMI for his work-related condition as of August 8, 2002.
(4/9/15 Hearing, Rx1, p. 13)

. Dr. Troy opined the Petitioner may have work restrictions in place in regards to his left

knee, such as no kneeling. {4/9/15 Hearing, Rx1, p. 13)

. On May 23, 2013 Petitioner saw Dr. Redondo for right knee. Dr. Redondo noted that his

patient at this time failed conservative management and needed a right total knee
replacement. (4/9/15 Hearing, Px2, p. 93)

On May 28, 2013 Petitioner presented to Dr. Lim for evaluation of leg pain. Dr. Lim
noted he took care of Petitioner in 2000. Petitioner’s new history documented that he
sustained an industrial related injury where his leg gave out on him and there was an
eccentric contraction of his lower back, with the weight pulling him down while he was
trying to standup straight. He had epidural injections in June of last year at Christ
Hospital. He had an MRI recently which shows a left-sided L4-L5 disc herniation. Dr.
Lim’s “Assessment and Plan” stated that Petitioner’s symptoms were more associated
with the arthritis in his knee than the disc pathology. He opined that Petitioner did not
have what appear to be clear radicular components and he did not believe that acute
treatment was needed for back or his leg. He was to follow-up as needed. (4/9/15
Hearing, Px2, p. 94)

On June 18, 2013, Petitioner had a right total knee replacement; the Operative report
procedure note documents advanced right knee arthrosis “Total knee replacement,
complex secondary to morbid obesity.” (4/9/15 Hearing, Px2, p.96)

On July 5, 2013 Petitioner presented for his physical therapy initial evaluation for his
right knee at Advocate Christ Medical Center. Primary diagnosis is impaired ADLs, gait
dysfunction, mobility dysfunction, Secondary diagnosis is osteoarthritis of right knee,
status post right total knee arthroplasty The Subjective history states that Petitioner
reported that he started having issues with his Right knee around September 2011 when
he was at work. He banged his right knee while working and once the pain began it
started to affect his ability to function in the home and with work duties. (4/9/15
Hearing, Px2, p.104)
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31.

33.

34.

35.

36.

37.

38.

July 23, 2013 physical therapy Updated Plan of Care, Advocate Christ Medical Center
shows 9 visits and as of August 13, 2013 he had completed 14 with two no-shows.
(4/9/15 Hearing, Px2, pp. 101, 109).

. August 28, 2013 Dr. Redondo office visit confirms right knee pain was 3/10; doing

physical therapy and Petitioner attends twice in a week with four weeks left. At that time
he had no back complaints. (4/9/15 Hearing, Px2, p. 113)

On September 19, 2013 Petitioner complained to Dr. Redondo of lower back pain with
left lower extremity radicular symptoms. Dr. Redondo planned to get a repeat MRI and
to hold off on physical therapy for his knees, because “they are aggravating his lower
back pain and radicular symptoms.” (4/9/15 Hearing, Px2, p. 115)

Petitioner underwent a new Lumbar spine MRI on September 24, 2013 which showed
degenerative changes of the lumbar spine with central canal stenosis most notable at L4-
L35 with disc extrusion. (4/9/15 Hearing, Px2, p. 117)

On October 1, 2013 Petitioner saw Dr. Lim and gave a history of knee replacement about
12 weeks prior; he reported that he was about eight weeks into rehab for his knee and
they were pushing on his knee vigorously when he felt something in his back and he
started having new left sided radiculopathy in almost identical location to what he had in
the past. > (4/9/15 Hearing, Px2, p. 118)

On October 1, 2013 Dr. Lim compared the MRI to his previous MRI and there was
clearly a new extruded disc fragment at the left hand side at L4-5 causing significant
nerve root impingement. Looking at the films side by side, Dr. Lim noted a change in the
condition since his previous MRI. (4/9/15 Hearing, Px2, p. 118)

On December 12, 2013 Petitioner went to Advocate Christ Medical Center for a
colonoscopy. (4/9/15 Hearing, Px3)

On December 13, 2013 Petitioner saw Dr. Lim and reported that he had a 3™ epidural and
felt at least 60 or 70% better. Dr. Lim prescribed physical therapy for the knee and noted
that “Apparently, he initially injured his low back when he was doing therapy for his left
knee.” (4/9/15 Hearing, Px2, p. 120)

? This is inconsistent with Dr. Lim’s opinion on May 28, 2013, only four months prior, that there was no clear cut
radiculopathy,

? The tendered therapy notes preceding this visit were for Petitioner’s right, not left, total knee replacement and are
devoid of any contemporaneous back complaints before his treatment with Dr. Lim in October 2013,



16

IWCC0718

03 WC 14361
Page 7 of 13

39.

40.

41

42,

43.

45.

46.

Physical therapy Initial Evaluation note at Midwest Orthopaedic Consultants on
December 23, 2013 for left knee.* (4/9/15 Hearing, Px2, pp.121-125)

Dr. Redondo’s January 2, 2014 office visit Interval history documents that the Petitioner
was following up for his left knee replacement and that Petitioner had not been able to do
physical therapy because of back issues being treated by Dr. Lim and he had not been
able to physical therapy for his left knee or his right knee. The physical examination
showed no tendemess, no instability in the left knee. In his plan, Dr. Redondo noted that
he was sending Petitioner to do physical therapy for both knees and to do treatment for
his lower back and that he spoke to the rehab nurse regarding focusing on everything
before he will be able to be recovered at maximum medical condition. Dr. Redondo
opined that “because of his back issues and right knee issues, he cannot return back to
work because of his left knee.”” (4/9/15 Hearing, Px2, p. 127)

. On February 13, 2014 Dr. Redondo documented Petitioner’s range of motion in his left

knee was 0° to 120°. (4/9/15 Hearing, Px2, p. 130)

Results of the March 5, 2014 functional capacity evaluation (FCE) document near full,
though not entirely full, effort on Mr. Robles’ behalf. Overall test findings suggest some
minor inconsistency with respect to the reliability/accuracy of Mr. Robles’ subjective
reports of pain/limitation. (4/9/15 Hearing, Px2, p. 131)

On March 12, 2014 Petitioner was assigned permanent restrictions by Dr. Redondo which
prevented him from returning to work as a construction laborer. (4/9/15 Hearing, T, p.
36)

. On July 10, 2014, Advocate physical therapy records reflect that in mid-June Petitioner

was carrying an empty cabinet, his right knee buckled, he felt a pull/rip” in his left
shoulder when preventing the cabinet from falling. He received a cortisone injection in
June. (4/9/15 Hearing, Px3, p. 13 of 52)

On July 29, 2014, Advocate physical therapy records reflect that Petitioner was referred
for left rotator cuff tear, that he had been to the doctor and his left shoulder was 50%
better. (4/9/15 Hearing, Px3, p. 39 of 52)

The Respondent was able to accommodate his restrictions in his position as a watchman
which he began on August 1, 2014. (4/9/15 Hearing, T, p. 15)

* Petitioner had previously been doing therapy for his right knee following his June 18, 2013 right total knee
replacement; Dr. Lim was treating Petitioner for his lumbar back; therefore, the Commission finds this request
appears to be at the bidding of Petitioner.

* The Commission finds Dr, Redondo’s statement is not only unintelligible, but not credible; the Petitioner's left
knee revision surgery was on September 18, 2012 and as of January 31, 2013 Dr. Redondo’s office note documented
that Petitioner had minimal to no pain and range of motion from 0° to 125° in his left knee. Ironically, that is the
same dale, that Dr. Redondo recommended Petitioner have a right total knee replacement.
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47. Petitioner was off-work June 16, 2011 through July 31, 2014. (4/9/15 Hearing, T, p. 17)

The Commission concludes it has no jurisdiction to review this award under Section 19(h)
of the Act or to issue additional temporary total disability or permanent partial disability benefits
given that the Petition for Review under Section 19(h) was not filed until 40 months after the
Commission decision was entered, which was clearly well beyond the 30 months set out by the
Act for an award providing compensation in installments. Section 19(h) provides that an award
providing for compensation in installments “may be at any time within 30 months, or 60 months
in the case of an award under Section 8(d)1, after such agreement or award be reviewed by the
Commission at the request of either the employer or the employee on the ground that the
disability of the employee has subsequently recurred, increased or diminished or ended. 820
ILCS 305(19(h)) 11/16/2005.

The Appellate Court addressed the limitations imposed by Section 19(h) in Weaver v.
Hllinois Worker's Compensation Comm 'n. The purpose of section 19(h) is to set a period of time
in which the Commission may consider whether a disability has recurred, increased, diminished,
or ended. Cuneo Press, Inc., v. Industrial Comm’n, 51 1ll. 2d 548, 549, 283 N.E.2d 880, 881
(1972). The 30-month period set out in section 19(h) “is a jurisdictional requirement that may be
raised at any time.” Eschbaugh v. Industrial Comm'n, 286 111, App. 3d 963, 968, 677 N.E.2d 438,
442 (1996). “It is an absolute and unconditional restriction on the right of review.” Id.
Therefore, the Commission is divested of its review jurisdiction for change of disability 30
months after an award of compensation. /d. The 30-month period for filing a section 19(h)
petition runs from the date of filing of the Commission’s decision, and judicial review of the
Commission’s decision does not toll the 30-month period. Cuneo Press, Inc., 51 11l. 2d at 549,
283 N.E.2d at 881. Weaver v. Illinois Worker's Compensation Comm'n. 2016 IL App (4th)
150152WC

Based upon a review of the record as a whole, the Commission finds Petitioner failed to
prove his left knee, right knee or lumbar back conditions are causally related to his August 6,
2002 work-related injury. Accordingly, the Commission finds Petitioner is not entitled to the
relief requested under Section 8(a) for his left knee or right knee or lumbar back conditions.
Regarding the Petitioner’s left knee, the Commission relies upon the Petitioner’s testimony in
which he failed to assert any relationship between his then current left knee condition and his
work injury and based upon the Petitioner’s treating records. Regarding the Petitioner’s right
knee and lumbar spine conditions, the Commission relies upon the Petitioner’s testimony and the
treating records which confirm that the Petitioner had preexisting degenerative lumbar spine and
right knee conditions that accelerated during the period of time Petitioner was off-work;
Petitioner failed to prove a nexus between his work accident and the right knee and lumbar spine
conditions. The Commission also relies upon the opinion of Dr, Troy regarding these
degenerative conditions.
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The Petitioner testified that his right knee and lumbar spine conditions were a result of
shifting his weight, however, a thorough review of the medical records reveals that the
Petitioner’s testimony regarding his right knee and lumbar spine problems is inconsistent with
the treating records.

The Petitioner had a prior right knee surgery in 1990. Petitioner testified on direct
examination that he was not sure what date he started having problems with his right knee. On
cross-examination he testified he first started having problems in 2012. The medical records
reflect that Petitioner had a right knee injection on July 28, 2011. The Petitioner had been off
work for seven weeks at the time he first had right knee complaints and received the right knee
injection. The Advocate Christ Medical Center’s July 5, 2013 physical therapy Initial Evaluation
documents a different date and a different causation history; Petitioner reported that he started
having issues with his right knee around September 2011 when he was at work. Petitioner
testified that he was off work between June 8, 2011 and July 31, 2014, thus he was not working
for Respondent either on July 28, 2011, when he had the right knee injection, or in September
2011, thus there is inconsistency regarding both facts and the timeline. The history in the
Advocate therapy records comports with the onset of right knee symptoms in 2011
approximately at the time that Petitioner first had an injection. However, Petitioner could not
have been referring to his employment with Respondent when he told the therapist that he hurt
his right knee at work in September 201 1because he was off work between June 8, 2011 and July
31, 2014,

Petitioner testified at the 2015 hearing that he could no longer do “rehabs™ with his
brother-in-law. An Advocate physical therapy note dated July 9, 2014 documents Petitioner’s
report that he was carrying a cabinet as recently as June 2014 when his right knee buckled and he
hurt his left shoulder, possibly sustaining a left shoulder rotator cuff tear. Other corresponding
treating medical records were not tendered, nonetheless, the Commission finds that the therapy
records documenting this new injury to Petitioner’s left shoulder is evidence that Petitioner was
participating in physical activities at a time when he had not yet returned to work for
Respondent. The Commission finds that the cabinet that he dropped had to be sufficiently heavy
to cause a left shoulder rotator cuff tear.

Dr. Redondo, Petitioner’s knee surgeon, authored office notes which, in some instances,
contained various broad statements regarding the Petitioner’s right knee condition. On November
14,2012, Dr. Redondo’s office note states that Petitioner had complaints of right knee pain “ever
since his injury to the left knee” and that he thought his right knee was related to the injury to the
left knee. The Petitioner’s initial injury to his left knee was in 2002, yet the treating records are
devoid of right knee pain complaints until Petitioner had a right knee cortisone injection on July
28,2011, Given that Petitioner’s recent right knee complaints were in July 2011, two years after
the Petitioner’s June 2009 left total knee replacement and while Petitioner was off-work, Dr.
Redondo’s statement is without merit or basis.
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Surgery was not recommended for Petitioner’s right knee until January 31, 2013
following Petitioner’s fall on his right knee after hitting a coffee table on January 25, 2013, an
incident which was well documented in the Advocate pain management medical records. On
January 31, 2013 Dr. Redondo noted that the Petitioner had developed more pain and instability
in the right knee, however, made no mention of the intervening fall on January 25, 2013. At the
January 31, 2013 office visit when Dr. Redondo recommended a right total knee replacement, he
noted that Petitioner’s left knee injury aggravated a preexisting osteoarthritis to the right knee
over a several year period of time. Dr. Redondo’s statement is not consistent or persuasive and
was given without the knowledge of the intervening accident. In addition, the right knee
operative report stated that Petitioner’s procedure was for total knee replacement complex
secondary to morbid obesity. Therefore, the Commission gives no deference to Dr. Redondo’s
opinion.

The Commission finds that the causal connection opinion of Respondent’s Section 12
evaluator, Dr. Daniel Troy, that Petitioner’s right knee condition was degenerative and not work
related, is more persuasive than Petitioner’s doctor, Dr. Redondo.

With respect to Petitioner’s low back claim, Petitioner’s testimony was not forthright.
Petitioner denied prior problems with his back several times until he was given the name of his
former employer on cross-examination. Petitioner then admitted that he had a prior workers’
compensation lumbar back case that settled in 1990 when he worked for another employer as a
trailer mechanic for which he received a settlement. The January 24, 2013 physical therapy
notes from Midwest Orthopaedic Consultants Therapy Department, titled “Physical Therapy
Initial Evaluation-Back” contain a history of “Chronic history of lower back pain for 10 years,
symptoms progressing.” Petitioner’s credibility was significantly tainted in light of this therapy
note as he clearly had a long history of low back pain. Petitioner had lumbar back complaints
on June 9, 2011. Dr. Redondo notes that x-ray showed mild degenerative disc disease. He had
more lumbar back complaints approximately one year later while he was off work and which
precipitated the first lumbar spine MRI prescription.

Petitioner presented no causal opinion regarding his lumbar condition and moreover, the
medical records contain no corroborating evidence relating his lumbar back condition to his
August 6, 2002 injury. Eventually after Petitioner’s right knee replacement, he gave a history to
Dr. Redondo and Dr. Lim of increased lumbar back pain after approximately eight weeks of right
knee therapy. The Commission notes that the corresponding therapy records following the right
knee replacement are devoid of evidence of a causal relationship between the Petitioner’s knee
therapy and his low back pain and moreover that the complete set of Petitioner’s physical
therapy records from Advocate Christ Hospital were not tendered. Among those missing are
those Advocate Christ Hospital therapy records after August 13, 2013 and before Petitioner’s
visit with Dr. Redondo on September 26, 2013 which would correspond with the alleged timeline
precipitating the back pain. Dr. Lim noted a significant change between the January 24, 2013
lumbar spine MRI and the September 2013 lumbar spine MRI.  These records support Dr.
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Troy’s opinion that the Petitioner’s lumbar spine degenerative condition could have been
accelerated by any number of factors.

With regard to Petitioner’s left knee, Petitioner tendered no causal connection opinion
relating the need for revision left knee surgery to Petitioner’s August 6, 2002 work accident nor
did Petitioner’s testimony shed any light regarding the instability recorded in his left knee as
early as his office visit with Dr. Redondo in February 2011. Petitioner testified on April 9, 2015
that that he had instability at the time of his prior April 15, 2011 hearing and he was
compensated for his medical, lost time and permanent partial disability. The Commission notes
that after the 2009 left knee replacement surgery Petitioner was released to return to work on
January 21, 2010, however, he did not return to work for one year after his release, in February
2011. Therefore, the Petitioner did not meet his burden of proving that the need for revision left
knee surgery was causally related to his original work injury. In light of Petitioner’s
mendacities, the Commission finds that the left knee revision surgery was not related.

The Commission finds Petitioner failed to prove any causal connection for his left knee,
right knee or lumbar spine condition to his August 6, 2002 work injury. With regard to
Petitioner’s Section 8(a) Petition, the Commission denies Petitioner’s demand for an award of
medical expenses for his left knee, right knee and lumbar spine conditions based upon
Petitioner’s failure to prove his current condition of ill-being is causally related to his August 6,
2002 work injury. The Commission finds that the Petitioner is not credible based upon the many
inconsistencies between his testimony and the medical evidence.

Finally, Petitioner made no complaints at the time of hearing on Review which differed
from those he described at the April 20, 2011 hearing, In fact, at the April 20, 2011 hearing
Petitioner testified that he was taking Tylenol or Advil up to three pills, 500 mg. each, two times
per day, before work and before bed. At the 2015 hearing, Petitioner testified that he takes Advil
two times per day. At the 2015 hearing, the pertinent exchange regarding Petitioner’s left leg
was as follows:

Q. “in between 2011, your trial, and 2013, has your leg remained the same or have
you noticed any difference?”

A. “It varies, depends on what activity 1 am doing that, you know, how my knee is.
If I do a lot, overdo it, then I suffer for it.

“Okay. Did you have any pain that you experienced in your knee in 2011?
“Just, yes, just the regular pain that [ always have had.”

“Okay, so the pain that you have had has been consistent throughout the years?”

> o O

“Yes, yes.” (T, pp. 33, 34)
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The Commission niotes on February 13, 2014 Dr. Redondo documented that Petitioner’s
left knee range of motion was 0° to 120°; on January 21, 2010 his left knee range of motion was
0° to 120° which is also consistent. Given Petitioner’s testimony that his left knee pain was
consistent over the years, and the Petitioner failed to prove his left knee, right knee and lumbar
back conditions were causally related under Section 8(a), the Petitioner would not have met his
burden under 19(h) even if timely filed.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition
under Section 8(a) is denied as it relates to Petitioner’s left and right knee and lumbar back
conditions.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s Petition under
Section 19(h) is denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

IT IS THEREFORE ORDERED BY THE COMMISSION that since Petitioner failed to
prove a causal relationship exists between the accident of August 6, 2002 and Petitioner’s
condition of ill-being as it relates to his left knee, right knee and his lumbar spine, his claim for
compensation is hereby denied.

The probable cost of the record to be filed as return to Summons is the sum of $35.00,
payable to the Illinois Workers’ Compensation Commission in the form of cash, check or money
order therefor and deposited with the Office of the Secretary of the Commission.

DATED: NOV 4 — 2016

KWL/bsd LJ

O: 9/12/16 ‘/‘?‘ %‘l‘ V\f——

42 Ke%w. Lamb
]}Lﬁﬁm}‘”“w‘u

Michael }l. Brennan
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Specially Concurring

[ agree with the majority’s finding that the Commission lacks jurisdiction to review this
award pursuant to §§19(h)/8(a) in light of the fact that the Petition for Review was filed more
than 30 months after the Commission’s Decision and Opinion on Review dated 11/14/11, given
that said Petition was filed by Petitioner on 3/18/15. As a result, { see no need to rule on the
merits of the §§19(h)/8(a) Petition itself and would dismiss same outright as being untimely.

Lt

/

Thomas J.Tyrrell./ 7/
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BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Tina Kosicek,

Petitioner,

VS, NO: 03 WC 37076

East Aurora High School, 1 6 I w C C 0 7 3 7
Respondent.

DECISION AND OPINION ON SECOND REMAND

This matter had previously been heard and the Decision of the Commission had been
filed October 18, 2007, The Commission Decision affirmed the Arbitrator’s Decision filed on
January 18, 2007. Petitioner was awarded 28-6/7 weeks of temporary total disability benefits at
a rate of $611.07 per week under §8(b) of the Act, $1,500.00 for reasonable and necessary
medical expenses provided by Hinsdale Orthopedic Services and $1,971.35 for other medical
expenses under §8(a) of the Act, and permanent partial disability (PPD) benefits for 137.5 weeks
at $542.17 per week = $74,548.38 total PPD due to a 27.5% loss of use of her person as a whole
under §8(d)(2) of the Act. This award stemmed from a May 28, 2003 work-related back injury.

Petitioner filed a §19(h)/8(a) Petition on June 12, 2009. Petitioner argued that her
condition of ill-being in 2009 was causally related to her condition at Arbitration on January 4,
2007, which was found by the Commission to be causally related to her May 28, 2003 accident.
Petitioner also argued that her disability had recurred or increased since the entry of the
Commission’s Decision, and that she was entitled to payment for outstanding medical bills,
temporary partial disability (TPD) benefits, temporary total disability (TTD) benefits, and wage
differential benefits pursuant to §19(h)/8(a) of the Act and that Respondent shall be liable for
penalties and fees.

On October 4, 2012 the Commission denied Petitioner’s §19(h)/8(a) Petition, finding
credible the opinion of Dr. Goldberg, who opined that Petitioner’s current condition was
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subjective in nature, and seemed to lack credibility, and were thus unrelated to her May 2003
accident, given that she went over 4 years without seeking any medical treatment subsequent to
2004. Historically Petitioner has treated for back pain, dating back as far as 1992. Moreover,
Petitioner’s 2004 pain complaints were addressed during her initial trial in January of 2007, and
there has been no increase in her disability. Her professional life today is the same as it was in
February 2008 when she chose to work part time as an adjunct professor at Joliet Junior College.
Although Petitioner left two full time positions in 2007 and 2008, at Lockport and Reed Custer
High Schools, there is no evidence indicating she left either position due to back pain.

Additionally the Commission found that the March 2011 Functional Capacity Evaluation
(FCE) was not sufficient proof that Petitioner’s level of disability has increased, as Petitioner had
not undergone work hardening. There is no way of knowing if any restrictions would have
remained had work hardening been completed.

Lastly, the Commission noted that an August 18, 2010 medical record revealed that
Petitioner had an immediate increase in low back pain following a car accident 6 days earlier.
Curiously, Petitioner’s treating physician, Dr. Lorenz, never addressed whether this car accident
impacted Petitioner’s permanent restrictions or her current condition.

Petitioner appealed this denial to the Circuit Court, and on May 11, 2015 the case was
remanded to the Commission for a determination of temporary total disability, temporary partial
disability, permanent partial disability and medical benefits, if any. The Circuit Court noted that
the Commission went out of its way to prejudice Petitioner by viewing her 2007 testimony in a
different light in 2012 than it did in 2007. The Circuit Court also noted that both Drs. Lorenz
and Goldberg found causal connection in 2007, which corroborates Petitioner’s testimony of
continuity of complaints. Thus, Petitioner’s increase in complaints and 2010 surgery are
sufficient to satisfy her burden under §19(h).

On August 25, 2015 the Commission issued a Decision on Remand, in which it
calculated temporary total disability and temporary partial disability benefits to be awarded to
Petitioner, in accordance with the Circuit Court Order.

Petitioner then filed a Motion to Set Aside the August 2015 Commission Decision, citing
failure to determine a permanent partial disability award, as well as an itemization of medical
benefits payable. The Circuit Court granted this Motion on July 1, 2016 and remanded the case
to the Commission once again,

FACTUAL BACKROUND
During the Arbitration hearing in January of 2007 Petitioner was teaching at Lockport
High School full time. From August 2007 through February 2008 she taught Conceptual
Chemistry at Reed Custer High School. During this time she testified that her back pain became
more severe. She also testified that she resigned in February 2008, due to her back pain and her
resistance to administrations push to change a student’s grade.
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Between July 2004 and December 2008 Petitioner sought no medical trcatment for her
back. However she testified that her back pain gradually progressed from 2007 to 2008. She
began teaching part time as an Adjunct faculty member at Jolict Junior College in January of
2008. Shortly thereafter, she underwent a lumbar MRI with Dr. Lorenz. On January 7, 2009 she
was prescribed pain medication, started on physical therapy and was taken off work. She
decided to continue teaching 2 days a weck for that semester, however. She also worked the
2009-10 school year, earning $4,354.00.

Respondent’s Independent Medical Examiner, Dr. Goldberg, examined Petitioner in
August 2009 and recommended back surgery, which Petitioner eventually underwent June 25,
2010. Dr. Goldberg noted that Petitioner’s 2008 MRI did not reveal any herniation. It only
revealed a degenerative disc at L5-S1 along with modic changes, which are changes within bone
marrow on either side of a disc that are consistent with a degenerative process. He opined that a
posterior fusion at L3-S1 (eventually performed in June 2010) would be an appropriate
treatment. However he did not believe Petitioner’s condition was causally related to the 2003
accident. Petitioner had improvement in her radicular pain after undergoing a discectomy
subsequent to the accident, and she did not receive any treatment between July 2004 and
December of 2008. Dr. Goldberg opined that a causal relationship would require ongoing
symptomatology and, most commonly, additional medical treatment. Dr. Goldberg noted that
the fusion was not necessary, but it was a quality of life option for Petitioner.

In August 2010 Petitioner was in an automobile accident, but claims that she did not
injure her back in it. She also claimed that Dr. Lorenz’s records are incorrect if they reflect that
she suffered a low back strain as a result of the accident. She testified that she only presented to
Dr. Lorenz after the car accident in order to make sure everything was ok. However, an August
18, 2010 medical record reveals that Petitioner complained of an immediate increase in low back
pain following the car accident. In fact, she was diagnosed with an acute lumbar strain on that
date. (Dr. Lorenz never addressed whether or not this car accident impacted Petitioner’s
permanent restrictions or her current condition).

Petitioner underwent a Functional Capacity Evaluation (FCE) in the Spring of 2011. Dr.
Lorenz imposed permanent restrictions of 15 pounds lifting, 4-5 hours of work per day if a
standing or sitting job, with intermittent breaks every 35-40 minutes. If it were a walking job,
Petitioner could only work 3 hours per day. Petitioner took off work from June 21, 2010 through
August of 2011, when she was re-hired by Joliet College, earning $3,315.00 per semester.

Had Petitioner been employed by Respondent in the 2008-09 school year, she would have
been a step 11 and earned $50,359.00. In 2009-10, Petitioner would have earned $52,373.00. In
the 2011-12 school year, Petitioner would have earned $56,623.00.

Petitioner reiterated that her back and leg pain improved significantly after her 2010
fusion. She still has intermittent right leg pain, however.

Petitioner’s Exhibit #20 reveals unpaid medical expenses of $385,789.28 from December
4, 2008 through September 21, 2011. Pursuant to the fee schedule the unpaid total for these
expenses equals $213,423.64.
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ORDER ON REMAND

The Commission finds that there is no objective evidence supporting Petitioner’s
§19(h)/8(a) claim. Although the 2011 FCE indicates a worsening of her symptoms, it was not
reliable, as Petitioner had not undergone work hardening. Thus, an accurate determination of her
disability level could not be found. Additionally, Dr. Goldberg did not agree with the opinion of
Dr. Lorenz regarding causation, and in fact noted that there was a lack of continuity in
Petitioner’s complaints, indicated by Petitioner’s 4-and-a-half year period without treatment
from 2004 to 2008.

While the Commission finds no basis in the record, facts or law, to alter its Decision, it
does so in accordance with the Circuit Court Order.

At the time of the Arbitration Decision on January 18, 2007, Petitioner was working full
time and was not seeking any medical treatment related to the back injury in question. This held
true until Petitioner sought treatment on December 4, 2008.

Regarding temporary partial disability (TPD), Petitioner was taken off work by Dr.
Lorenz on January 7, 2009, however she went back to work January 13, 2009 and continued
working 2 days a week for the remainder of the 2008-09 school year as well as the entire 2009-
10 school year up until May 6, 2010. In August 2011 Petitioner resumed working 2 days a week
for a total of 4 hours and 20 minutes per week.

From January 13, 2009 through May 5, 2009 Petitioner earned $4,020.00 or $249.07 per
week working part time for Joliet. She would have earned $1,207.36 per week during the same
period if employed by Respondent. Thus, she sustained a wage loss of $958.29 per week and is
due TPD benefits of $638.86 per wecek for the period of 16-1/7 weeks, or $10,311.20.

From August 25, 2009 through December 10, 2009, Petitioner earned $282.18 per week
at Joliet, whereas she would have earned $1,281.77 per weck at East Aurora. This is a wage loss
0f$999.59, which equates to TPD benefits of $666.39 per week for 15-3/7 weeks, or $1 0,282.40.
From January 12, 2010 through May 6, 2010 Petitioner claims TPD benefits of $1 1,137.08.

Regarding TTD, Petitioner was off of work from January 7, 2009 through January 12,
2009, as well as the entire 2010-11 school year.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s current
condition of ill-being is causally related to the accident in question

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is entitled to all
reasonable and necessary medical expenses related to her back injury in the amount of
$213,423.64.
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IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is entitled to 52-
6/7 weeks of TTD benefits at a rate of $611.07 per week (January 7, 2009 through January 12,
2009; and 52 weeks for the 2010-11 school year).

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner is entitled to TPD
benefits in the amount of $31,730.68.

IT IS FURTHER ORDERE BY THE COMMISSION that Respondent pay to Petitioner
the sum of $542.17 per week for a period of 150 weeks, as provided in §8(d)(2) of the Act, for

the reason that the injuries sustained caused a 30% loss of use of her person as a whole.

[T IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under §19(n) of the Act, if any.

IT1S FURTHER ORDERED BY THE COMMISSION that Respondent shall receive
credit for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental
injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

NOV 15 201 QWO § A«mﬂ
DLG/wde DaWore
0: 10/20/16 (Discussion) )
45 - %//
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Stephen Mathis
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Erma S. Johnson,

Petitioner,

i No. 04 WC 57391

Piatt County Nursing Home, 1 6 I w C C 0 7 0 7
Respondent.

DECISION AND OPINION ON REMAND

This matter comes before the Commission on remand from the circuit court. The circuit
court remanded the matter to the Commission with instructions to allow the parties to file briefs
and present oral arguments to the reviewing panel of Commissioners. Having allowed the
parties to brief and argue the issues on remand and having carefully reconsidered the record in
light of the parties’ briefs and oral arguments, the Commission reaffirms and readopts its
decision and opinion on remand issued April 5, 2013.

On December 2, 2004, Petitioner filed an application for adjustment of claim alleging
that on May 1, 2004, she sustained accidental injuries to her tailbone, back and legs when a
nursing home resident fell on her, causing her to land hard on her tailbone. On November 29,
2007, an arbitrator filed a decision finding Petitioner’s claim compensable and awarding
temporary total disability (TTD)/maintenance benefits for the time periods from November 5,
2004, through March 22, 2003, from June 28, 2005, through June 29, 2005, from August 15,
2005, through August 17, 2005, and from November 23, 2005, through the date of the arbitration
hearing on September 20, 2007. Further, the arbitrator awarded medical expenses in the sum of
$12,154.05 and permanent total disability benefits in the sum of $770.48 per week for life. On
December 22, 2008, the Commission issued a decision and opinion on review clarifying,
affirming and adopting the arbitrator’s decision.
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On judicial review, the circuit court issued a memorandum order on February 4, 2010,
noting evidence of symptom magnification, drug seeking behavior, and sparsity of objective
findings to corroborate Petitioner’s subjective complaints. The circuit court affirmed the finding
of accident arising out of and in the course of Petitioner’s employment with Respondent.
However, the circuit court reversed the remainder of the Commission’s decision and opinion on
review, explaining: “There is a substantial sparsity of objective evidence in the case at bar; most,
if not all, of the physicians findings are based on [Petitioner’s] subjective statements. Both back
surgeons state there is no fracture in the coccyx and Dr. Rak, though he states [Petitioner] is
‘quite disabled’ but does ‘not have any objective [findings] either radiological or physical to
explain her symptoms.” The court is concerned about the disconnect between the lack of
objective findings and subjective complaints of [Petitioner] together with the lack of discussion
of this important factor by either the Arbitrator or Commission.” The circuit court remanded the
matter to the Commission “to exercise original jurisdiction over the matter, weigh the medical
evidence and draw inferences from the testimony of the claimant and exhibits admitted into
evidence.” Petitioner appealed the circuit court’s decision to the appellate court. The appeal was
dismissed, as the circuit court’s decision was interlocutory.

There was a delay in dispatching the record to the Commission and properly docketing
the matter on remand. The Commission did not set a briefing schedule on remand. Ultimately,
the Commission set the matter for discussion, rather than oral argument, on March 21, 2013. On
April 5, 2013, the Commission issued a detailed decision and opinion on remand, finding as
follows: “[T]he Petitioner sustained a work-related injury on May 1, 2004 and *** she reached
maximum medical improvement on May 15, 2007. The Petitioner therefore failed to prove that
her current condition is causally related to her work-related accident of May 1, 2004. The
Petitioner is entitled to $12,154.05 in medical expenses and TTD benefits from November 5,
2004 through March 22, 2005; June 28, 2005 through June 29, 2005; August 15, 2005 through
August 17, 2005; and, November 23, 2005 through May 15, 2007 representing 97-4/7 weeks of
TTD. The Petitioner failed to prove that she is permanently and totally disabled as a result of her
work-related accident. The Commission finds that as a result of the Petitioner’s injuries, she
sustained 20% loss of use of the person as a whole.” The Commission found Petitioner not
credible and Petitioner’s subjective complaints unsupported by the objective evidence.

On judicial review, the circuit court issued an order on September 8, 2015, vacating the
Commission’s decision and opinion of April 5, 2013, and remanding the matter to the
Commission with instructions “to provide the parties with the opportunity to file Briefs and then
to present oral argument to the reviewing panel of Commissioners.”

Pursuant to the order of the circuit court, the Commission set a briefing schedule on
remand. The parties filed their respective briefs and subsequently presented oral arguments to
the reviewing panel of Commissioners on October 6, 2016. Petitioner asks the Commission to
reinstate or adopt its original decision and opinion on review awarding permanent total disability
benefits. Petitioner submits the circuit court in its original memorandum order improperly
adopted Respondent’s version of the evidence and used the wrong standard of review. Petitioner
maintains the record contains objective evidence, including X-rays and electrodiagnostic studies,
“of injury inflicted to her tailbone.” Petitioner further argues the chain of events and the
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opinions of her treating physicians support a causal connection between the injury and her
disability.

Respondent counters that X-rays performed September 27, 2004, show Petitioner’s
sacrum and coccyx were intact, without evidence of fracture. Subsequent bone and MRI scans
ruled out significant pathology. Respondent maintains the record shows symptom magnification
and drug seeking behavior, as well as inconsistent complaints, Respondent argues that Petitioner
“is not entitled to TTD benefits beyond November 5, 2004” or, alternatively, Petitioner is not
entitled to TTD benefits after the section 12 examination on March 30, 2005. Regarding medical
expenses, Respondent argues it is not liable for the medical expenses Petitioner incurred after
November 2, 2005. Regarding permanent disability, Respondent argues that Petitioner sustained
“a coccyx bruise and a lumbar strain,” and the proper measure of disability is 4 percent of the
person as a whole. In the alternative, Respondent asks the Commission to reinstate its
permanency award of 20 percent of the person as a whole.

Turning to the record, the Commission notes that Petitioner, an LPN charge nurse,
testified at the arbitration hearing that her job duties were both supervisory and direct patient
care. On May 1, 2004, Petitioner was in a dining room when one of the residents, who had poor
mobility, got up from the table and started to fall. Petitioner was right next to the resident.
Petitioner grabbed the table because the resident began to lean against her. Petitioner was unable
to hold on to the table and fell backwards. The resident landed in Petitioner’s “pelvic area.”
Petitioner elaborated: “I landed back on my back and my tailbone and my head hit the floor and
my glasses flew off.” Other staff tried to help the resident get up and ended up dropping her on
Petitioner. At the time, Petitioner weighed 103 pounds, while the resident weighed
approximately 180 pounds. When Petitioner got up, she noticed pain in her right knee, lower leg
and rectal area. Petitioner denied prior problems with her low back or buttocks area.

Petitioner further testified that she received emergency treatment at Kirby Hospital and
followed up with her primary care physician, Dr. Kurt Heimbrecht at Springfield Clinic. Dr.
Heimbrecht ordered diagnostic studies and referred Petitioner to Dr. Henrik Mike-Mayer.
Petitioner stated she had a “heavy feeling” in her low back and upper rectal area. Dr.
Heimbrecht also referred Petitioner to Dr. G. Brett Western for pain management. Petitioner
underwent four or five epidural steroid injections, which did not provide lasting relief.
According to Petitioner, Dr. Western stated the lower part of her coccyx might have to be
removed. Petitioner has not had the surgery. Petitioner also treated with Dr. David Fletcher and
underwent physical therapy. At Respondent’s request, Petitioner was examined by Dr. Russell
Cantrell.

Regarding her work status, Petitioner testified that for some time, she was “still working
[her] two jobs with no problem.” Her second job was a disabled patient caretaker for the State of
Illinois. Petitioner worked both jobs full-time. Gradually, Petitioner felt “something wasn’t
right. Every day it was like I was starting to slow down.” She had difficulty driving to her job
for the State of lllinois. Petitioner stated she had to drive for an hour and a half and arrived to
the job location in pain. On or about November 5, 2004, Dr. Heimbrecht took Petitioner off
work. In March of 2005, Petitioner returned to work for Respondent on restricted duty.
Petitioner stated she was able to perform her job duties “[t]o a certain extent.” In May of 2005,
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Petitioner was released to return to work full duty. After working during May through July of
2005, Petitioner came to the conclusion that “[i]t was not gonna work. Not with the medicine |
was on and the pain I was in. It just was not going to work.”

Petitioner next testified to another accident that took place at Respondent’s facility on
August 15, 2005. Petitioner stated she fell backwards and landed on the floor after being
bumped by another employee. Petitioner again received emergency treatment at Kirby Hospital
and was taken off work. Petitioner stated the accident “threw everything out of whack again.”
Nevertheless, Petitioner returned to work and continued to work until approximately November
23,2005. Petitioner testified that in November of 2005 she was taking so much pain medication
that she would sleep “for days at a time.” She was “still having problems.” She became really
depressed and would not leave her room. At some point, Petitioner saw Dr. Richard Rak at Carle
Clinic, who said she was not a surgical candidate and should learn to live with her condition.

Petitioner testified she had not worked since November 23, 2005. At the time of the
arbitration hearing on September 20, 2007, Dr. Heimbrecht had not released her to return to
work. Petitioner testified she was still treating with Dr. Heimbrecht and was taking Elavil, Paxil,
Ultram and a stool softener. She was using a cane, which had been prescribed by Dr.
Heimbrecht. Her depression was better. Petitioner further testified that she no longer could
bowl, dance, sit/walk for a long period of time because of pain in the rectal area and problems
with balance. Sexual intercourse was very uncomfortable, Petitioner stated that her mother tock
care of her and her children. Petitioner only did some small household chores. After doing a
chore, she needed to rest for 15 to 20 minutes. Regarding her right leg, Petitioner stated: “At
times it gets heavy and 1 have muscle spasms in the back of my calf a lot and I have pain. If I put
all my weight which [ know I’'m not very big on my right foot then I feel something up in my
groin area pulling.”

At the close of the arbitration hearing, the parties stipulated the accident on August 15,
2005, caused an exacerbation of the condition of ill-being, and was not an intervening accident.

The medical records in evidence show that on May 1, 2004, Petitioner received
emergency treatment at Kirby Hospital for complaints of sacral area pain and right knee injury.
She described the accident consistently with her testimony. On physical examination, there was
some point tenderness in the sacral area, but no obvious bruising. X-rays were unremarkable.
The attending physician’s assistant diagnosed a contusion.

On May 10, 2004, Petitioner followed up with Dr. Heimbrecht, complaining of pain in
the coccyx area after falling at work on a carpeted surface. Petitioner described the accident
consistently with her testimony. Dr. Heimbrecht noted that X-rays performed at Kirby Hospital
were negative. Dr. Heimbrecht suspected a coccygeal fracture, prescribed Vicodin and Flexeril,
and referred Petitioner to an orthopedic surgeon. On June 18, 2004, Petitioner saw Dr.
Heimbrecht for a respiratory tract infection. She reported the low back pain was better and she
had not seen an orthopedic surgeon. Dr. Heimbrecht encouraged Petitioner to see an orthopedic
surgeon. On September 21, 2004, Petitioner saw Dr. Heimbrecht’s nurse practitioner,
complaining of persistent tailbone pain. Petitioner stated the pain was so intense, she could not
sleep and had difficulty driving. She also had pain with bowel movements. However, Petitioner
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reported she did not keep an appointment with an orthopedic surgeon. The nurse practitioner
instructed Petitioner to see an orthopedic surgeon.

On September 27, 2004, Petitioner saw Dr. Western, complaining of persistent pain in the
tailbone. She denied radiating pain down the legs, numbness, tingling or weakness. On physical
examination, Petitioner was “tender in the coccyx region, appears to be some deformity there as
well.” Dr. Western interpreted the X-rays performed in the office as showing “what appears to
be a healed fracture of the distal sacrum with anterior displacement of the coccyx bones.”
However, the radiologist interpreted the X-rays as showing intact sacrum and coccyx, with no
evidence of fracture, but rather “left-sided L5-S1 pseudoarticulation.” Dr. Western
recommended conservative treatment, noting: “We discussed surgical options. I consulted Dr.
Pineda regarding this and he advises that coccygectomy has universally poor results and would
strongly recommend against this option.”

On October 6, 2004, Petitioner saw Dr. Heimbrecht, reporting that Dr. Western had
recommended surgery. Dr. Heimbrecht diagnosed a “[f]ractured tailbone,” refilled Petitioner’s
Flexeril, Vicodin and Relafen, and referred her to a pain clinic.

On October 18, 2004, Petitioner saw Dr. John Furry, who noted complaints of “dull,
achy, shooting, sharp and throbbing type pains in the back and down both legs. Pain is constant,
varies from hour to hour and day to day and it is made worse by sitting, standing, driving,
walking, climbing, sex and stretching. *** [T]here is weakness and pins and needles feeling in
her feet according to her history. She has had swelling, redness and blue discoloration in the skin
of the lumbar spine as well as legs at times according to her history and sleep has been
interrupted up to 85% of the time.” On physical examination, Petitioner complained of
tenderness and pain in the sacroiliac (SI) joint area and through the groin with diagnostic
maneuvers. Dr. Furry ordered an MRI and an EMG, and prescribed Ultram.

A lumbar MRI performed October 21, 2004, was interpreted by the radiologist as
showing “disc desiccation signal at L3-4 and degenerative facet joint disease at L4-5 and 1.5-S1
levels.”

On October 26, 2004, Petitioner underwent electrodiagnostic testing, which showed
“distinct nerve root injury” evidenced by denervation changes/axonal loss at S1.

On November 2, 2004, Dr. Shane Fancher performed an epidural steroid injection.

On November 5, 2004, Petitioner followed up with Dr, Heimbrecht, reporting that
Vicodin worked “fairly well,” but Relafen, Flexeril and Ultram did not help much. She further
reported the pain returned after the injection. Dr. Heimbrecht noted the electrodiagnostic
findings and Dr. Western’s diagnosis of fractured sacrum. Dr. Heimbrecht took Petitioner off
work, refilled Vicodin, and referred her to Dr. Fancher for another injection.

On November 23, 2004, Petitioner began treating with Dr. Fletcher, an occupational
medicine specialist, and his associate, Dr. Vlachos. Petitioner introduced into evidence only
work status notes and prescription slips from Dr. Fletcher’s office, but no clinical notes.
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On November 24, 2004, Petitioner saw Dr. Mike-Mayer, an orthopedic spine surgeon.
Petitioner cornplained of pain in the buttocks and sacral region radiating to the right leg. Dr.
Mike-Mayer noted: “She rates her pain anywhere from 6 out of 10 into the lumbosacral buttock
region and 8 out of 10 into the lower extremity. Straining to go to the bathroom seems to make
her pain worse. Activity in general makes her pain worse. She can walk only one or two blocks.”
On physical examination, Dr. Mike-Mayer noted: “She does stand with an awkward posture with
right hip and knee flexed.” There was right sciatic notch tenderness. Lumbosacral range of
motion was limited secondary to pain and guarding. Range of motion of the hips was not
painful. Petitioner had difficulty walking on her heels and toes. Strength in the lower
extremities was decreased. “Reflexes were 1+ at the patella and absent at the Achilles. The
patient had a violent reaction to right Babinski test with a sudden withdrawal and development of
severe pain. Left Babinski test was unremarkable.” Dr. Mike-Mayer wanted to review the
diagnostic studies.

A bone scan performed December 2, 2004, was interpreted by the radiologist as
unremarkable, with “no evidence of abnormal tracer uptake in the region of the sacrum or
coceyx.”

On December 3, 2004, Petitioner followed up with Dr. Mike-Mayer, who interpreted the
bone scan as showing “a small focus of increased uptake in the right pelvis. There is no evidence
of significant increased uptake about the spine.” Dr. Mike-Mayer also reviewed the
electrodiagnostic report. Dr. Mike-Mayer referred Petitioner to Dr. Heimbrecht “for evaluation
of her increased uptake in the pelvis on her bone scan,” and instructed her to follow up after
obtaining X-rays or an MRI.

On December 9, 2004, Dr. Heimbrecht noted that a bone scan showed “irregular uptake
on the right pelvis.” Dr. Heimbrecht ordered an MRI of the pelvis and refilled Flexeril.

On December 17, 2004, Petitioner followed up with Dr. Mike-Mayer, bringing for his
review X-ray films from September 27, 2004. Dr. Mike-Mayer interpreted the X-rays as
showing “a transitional L5 segment with a left L5-S1 alar articulation. The sacrococcygeal
region is unremarkable.” Petitioner also brought a bone scan from May 17, 2004, which Dr.
Mike-Mayer interpreted as showing a “mild uptake about the S1 joints. There is no evidence of
increased uptake about the right pelvis as seen on the patient’s more recent bone scan.” Lastly,
Petitioner brought the MRI scan from October 21, 2004, which Dr. Mike-Mayer interpreted as
showing a “decreased signal to L3-4 on the T2 weighted images. There are no disc extrusions
seen. Disc space height is relatively well maintained. The axial images do not demonstrate any
evidence of significant neural encroachment. There are no far lateral disc extrusions seen. The
left unilateral lumbosacral alar articulation is noted.” Dr. Mike-Mayer explained to Petitioner
that “her MRI scan was unremarkable. She does not appear to have any significant neural
encroachment.” Dr. Mike-Mayer recommended “[f]urther evaluation for an extra spinal etiology
of her symptoms,” opining that Petitioner did not require any restrictions relative to her spine,
and discharged her from care.
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On March 4, 2005, Petitioner presented with symptoms of bronchitis. Dr. Heimbrecht
charted: “[She is} temporarily disabled because of a fractured coccyx.”

On March 30, 2005, Dr. Cantrell, a physical medicine and rehabilitation specialist,
examined Petitioner at Respondent’s request. Petitioner complained of sacral and right
buttock/hip pain, as well as paresthesias in the right leg and foot and occasional buckling or
giving out of the right leg. She reported the epidural steroid injections did not provide any relief
and physical therapy provided only partial relief. Physical examination findings were as follows:

“[TThroughout the history [the patient] favored weightbearing on her right
buttock, shifting weight onto her left hip when sitting. She sat throughout the
history with her right leg extended, weight shifted onto her left buttock, in a
slouched position. Upen standing, she is noted to favor weightbearing on her right
lower extremity, reporting that this will increase pain complaints in her peri-rectal
and sacral area, as well as pain in the right groin. When weightbearing evenly on
both lower extremities, her pelvis appears level when standing. She denies any
tendemness to palpation of the lumbar spinous processes or lumbar paraspinal
muscles. She does report tenderness to palpation overlying the right sacroiliac
joint and the sacrum and coccyx, and some milder tenderness in the right posterior
buttock near the piriformis. She has no tenderness in the left buttock. She has an
active range of motion in forward flexion that is full, describing complaints at the
end range of right peri-rectal pain and right groin pain. Extension provides pain
relief. In a supine position, straight leg-raising test is negative bilaterally for any
radicular complaints. She has a positive Patrick’s test on the right for reproduction
of sacral pain and groin pain. Patrick’s testing on the left is negative. She has a
positive pelvic rock test on the right for reproduction of sacral pain. In a supine
position, she is noted to have no evidence of leg length discrepancy. Calf
circumferences are measured at 32 cm. and symmetric 10 cm. below the inferior
pole of the patella. She has a positive long-leg sitting test, with the right leg
appearing longer than the left in a long-leg sitting position. Manual muscle testing
reveals normal strength with bilateral knee extension, ankle dorsiflexion, and
great toe extension. She has some difficulty doing multiple toe raises on the right
side compared to the left. Her reflexes are symmetric and intact at the knees and
ankles.”

Dr. Cantrell interpreted the X-rays from September 27, 2004, as showing “either a
fracture of the upper part of the left sacrum versus a development variant. Lateral x-rays of the
sacrum reveal what appears to be no obvious fractures of the coccyx, although there are several
areas of segmentation. A coccygeal fracture, however, cannot be ruled out.” X-rays of the pelvis
performed at the time of the examination showed “several areas of segmentation in the coccyx
and a fracture line versus developmental variant in the left upper sacrum. It is possible that this
represents a transitional vertebra.” Dr. Cantrell interpreted the MR1 from October 21, 2004, as
showing “evidence of some disc desiccation primarily at the L3-4 level, and degenerative facet
joint disease at the L4-5 and L5-S1 levels. No acute bony abnormalities are seen within the
lumbar spine, and there is no evidence of any focal disc hemiation.” Dr. Cantrell reviewed
Petitioner’s medical records, noting that Dr. Fancher believed there was a component of



04 WC 57391 161WCC 0‘70 "

Page 8

secondary gain, based on Petitioner’s dramatic description of the accident, demeanor, poor
objective effort, and rapidly increasing subjective complaints. Dr. Fletcher likewise noted
symptom magnification. Dr. Vlachos on January 5, 2005, expressed concern over the paucity of
objective findings.> Dr. Cantrell also viewed multiple surveillance videos of Petitioner, which
showed no obvious pain behaviors. No surveillance videos were introduced into evidence during
the arbitration hearing.

Dr. Cantrell opined the accident on May 1, 2004, caused a lumbosacral strain,
specifically involving the SI joint. Dr. Cantrell did not feel the medical records supported a
diagnosis of acute sacral or coccygeal fracture, “given the negative bone scan results noted
shortly after her described injury.” However, the medical records did suggest an SI joint
dysfunction and contained objective evidence of neurologic pathology, “either a transient
radiculitis *** [or] the possibility of a sciatic nerve contusion injury with primary involvement of
the S1 nerve root.” Dr. Cantrell noted an S1 nerve root involvement would be consistent with
the mechanism of injury and consistent with an SI joint injury. Dr. Cantrell therefore felt
Petitioner’s subjective complaints were causally connected to the work accident, and agreed with
her treatment to date. However, he believed Petitioner was able to continue to work full duty
while undergoing treatment. Dr. Cantrell recommended repeating electrodiagnostic studies and
performing a diagnostic/therapeutic SI joint injection. Lastly, Dr. Cantrell opined that Petitioner
had not yet reached maximum medical improvement.

On April 13 and May 4, 2005, Dr. Furry performed SI joint injections.

On June 24, 2005, Petitioner sought emergency treatment at St. Mary’s Hospital,
complaining of pain in the right lower leg. X-rays of the right lower leg showed no acute bony
abnormality. Petitioner was diagnosed with right calf contusion.

On June 27, 2005, Petitioner returned to Dr. Heimbrecht, who noted: *“[The patient] with
a fractured coccyx whose occupational medicine doctor (Fleicher) released her from his care and
sent her back to work with Ultram as the only prescribed analgesic. She was able to function
better taking Doxepin for sleep, Vicodin, Vicodin ES, and Relafen. *** She is quite frustrated.
She takes multiple medicines and at work has to use a cane. In fact has a pain radiating down her
leg causing her to fall and injure her Achilles in which she went to the emergency room last
week. She has an S1 right radiculopathy.” Dr. Heimbrecht prescribed Elavil, Vicodin, Relafen
and Ultram, took Petitioner off work for two days, and referred her to a pain clinic and a
neurosurgeon.

On July 20, 2005, Petitioner consulted Dr. Rak, a neurosurgeon at Carle Clinic.
Petitioner reported no improvement with the injections. Dr. Rak noted: “She says at times her
right leg is dead numb, cannot feel it at all. During one of those episodes, she fell down some
stairs (this was recently). She showed me a scar on the back of her right calf just above the right
ankle. She says her back pain has been getting worse. It is in the lower back, in the tailbone, and
extends into the perineumn on the right side. *** The right leg pain is in the back of the thigh,

' This clinical note from Dr, Fancher is not in evidence.
] . a s " [T
° Evidently, Petitioner omitted unfavorable records from her exhibits.
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goes down to the inner knee, and then it goes anterolateral shin to ankle. *** She says the right
leg does feel weak and it feels like it is going to buckle.” Dr. Rak reviewed the X-rays from
September 27, 2004, stating: “[T]o my eyes, I do not see any fractures.” Dr. Rak interpreted the
MRI from October 21, 2004, as follows: “The L3-L4 area has a degenerative disc, but there is
really no abnormality in the cord, cauda equina, or exiting nerve roots from T-12 down to S-1.”
Physical examination was notable for a “[sJomewhat histrionic and nondescript” gait. Dr. Rak
further noted: “She really cannot walk on the toes of her right foot. She can get up on the heels
but poorly.” The range of motion in the back was reduced. Straight leg raise test was positive
on the right for complaints of back and tailbone pain. Reflexes were symmetric, although
Petitioner complained of significant pain during right ankle reflex test. It was difficult to assess
the strength in the legs due to questionable effort. Dr. Rak diagnosed degenerative disc disease
at L3-L4 and stated; “There is no surgery to be done here. The question is whether anything
further can be done. It seems like she has had virtually all the normal conservative measures.”
Dr. Rak opined that Petitioner had reached maximum medical improvement.

On August 15, 2005, Petitioner received emergency treatment at Kirby Hospital for
complaints of low back and tailbone pain after falling at work. She also complained of
numbness in the right leg. X-rays of the lumbar spine were unremarkable. Petitioner was taken
off work through August 17, 2005.

On September 15, 2005, Petitioner returned to Dr. Heimbrecht, complaining of
occasional loss of sensation in the right foot, occasional muscle spasm in the right calf, and pain
radiating into the groin and right side of the low back. She also complained of worsening
balance and stated that Dr. Fancher had recommended a quad cane. Dr. Heimbrecht noted:
“Apparently she takes six Ultram per day, three Vicodin 5/500, two Relafen 750 mg, and
bedtime Elavil. Says it does not interfere with her balance but it is rather her pain. *** She is
afraid of falling and injuring herself even worse. *** She wonders if she is over medicating
herself although the pain and gait instability is the same even when she took half her medicine.”
On physical examination, Dr. Heimbrecht noted that Petitioner “[d]oes not want to move her
right hip while walking;” “[h]olds her lower back;” and “[u]sing a cane.” He also noted a
positive straight leg raise test. Dr. Heimbrecht prescribed: Flexeril, “Vicodin ES 7.5/500 q 6
hours p.r.n.,” “Vicodin 5/500 q 4 to 6 hours p.r.n.,” Elavil, Ultram and Relafen. Also, Dr.
Heimbrecht prescribed a quad cane and physical therapy, and referred Petitioner to Dr. Fancher
for possibly another epidural steroid injection. On October 13, 2005, Petitioner followed up,
reporting having fallen twice over the past three weeks at work. Petitioner stated that physical
therapy was helping the lower back, but the right leg was getting weaker. Also, Petitioner
complained of constipation causing a “pressure sensation” in the back. Dr. Heimbrecht noted:
“The pain never gets better than a 3/10.” Dr. Heimbrecht prescribed a stool softener.

On November 2, 2005, Dr. Cantrell reexamined Petitioner and issued a supplemental
report. Petitioner reported continued sacral pain radiating to the right leg. Dr, Cantrell noted:
“[S]he is now describing a sensation of heaviness throughout the entirety of her right leg such
that her leg will give out causing her to fall, indicating that she has fallen on several occasions.”
Petitioner also complained of back pain and reported using a cane. Petitioner indicated she was
dissatisfied with the care she had received from Dr. Fletcher. Regarding pain management,
Petitioner reported taking Vicodin, Vicodin ES, Flexeril, Elavil, Relafen and Ultram. Dr.



04 WC 57301 IBIWCCO'?O'?

Page 10

Cantrell noted: “She ambulates with a single-point cane and is noted to minimize weight bearing
on her right lower extremity shifting weight onto her left leg when standing and also shifting
weight onto her left hip when standing.” Physical examination was notable for tenderness
overlying the right SI joint and minimal tenderness to palpation in the right posterior buttock
musculature. Dr. Cantrell noted that a repeat electrodiagnostic study performed April 19, 2005,
showed improving S1 nerve root findings. Additional medical records from Dr. Fletcher showed
continued pain behaviors. “She was describing to him that her whole leg would get numb. He
noted that she was very dramatic.” In May of 20035, Dr. Fletcher and Dr. Furry declared
Petitioner at maximum medical improvement. Her exam at the time was unremarkable, without
neurologic deficit. Dr. Cantrell also reviewed additional medical records from St. Mary’s
Hospital, Dr. Rak and Dr. Heimbrecht.

Regarding objective evidence, Dr. Cantrell stated: “There has not been any evidence to
suggest a compressive lesion within the lumbar spine to explain the S1 radicular findings on her
two electrodiagnostic tests. It is noteworthy that her symptoms have persisted despite what
appears to be objective evidence of improvement in the S1 nerve root function based on the
comparison of the two electrodiagnostic tests. It is further noteworthy that symptoms of entire
leg weakness and entire leg numbness would not in my opinion be consistent with an S1
radiculopathy, as the S1 nerve root only supplies a small portion of each lower extremity.” Dr,
Cantrell was concerned about Petitioner’s continued utilization of multiple narcotic medications
for her pain complaints, and recommended nonsteroidal anti-inflammatory medications and
over-the-counter pain medications instead. Dr. Cantrell declared Petitioner at maximum medical
improvement and opined that she could continue to work full duty.

On November 22, 2005, Petitioner followed up with Dr. Heimbrecht’s nurse practitioner,
reporting worsening back pain. The nurse practitioner noted: “She is presently taking Vicodin
ES once a day; Vicodin plain four times a day; Ultram six times a day; and Relafen 750 mg b.i.d.
She is not feeling that she is going to be able to work any longer.” The nurse practitioner took
Petitioner off work. On November 28, 2005, Petitioner saw Dr. Heimbrecht, complaining that
her leg was giving out and that she was “[t]rying to stop the Vicodin.” On physical examination,
straight leg raise test was positive and there was some palpable low back tenderness. Dr.
Heimbrecht took Petitioner off work “until otherwise specified,” and prescribed a Duragesic
Patch, Relafen and “Vicodin only as needed.”

On December 28, 2003, Petitioner followed up with Dr. Heimbrecht, stating the workers’
compensation carrier would no longer pay for her medications. Petitioner reported the pain
patch was helping and indicated lower Vicodin use. Dr. Heimbrecht noted: “[She] [f]elt
confident enough in her balance to where she no longer needed the cane. Has applied for
disability now.” Dr. Heimbrecht refilled the Duragesic Patch and Elavil, and recommended
applying for charity care or disability.

Dr. Heimbrecht’s chart note dated March 21, 2006, states: “Sent Pt. to ER. Severe HA
but B/P fine. Pt fell March 16 and was out for several hours.” Later that day, Petitioner received
emergency care at St. Mary’s Hospital for a “head injury.” A CT scan of the brain was negative.
A CT scan of the cervical spine was also unremarkable.
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On June 22, 2006, Petitioner returned to Dr. Heimbrecht, who noted: “[The patient] with
degenerative joint disease specifically of the left [sic] SI joint. In reviewing the notes from the
two back surgeons, she apparently doesn’t have any fracture.” Petitioner complained of
weakness in the legs and occasional falling. She reported being unabile to fill the Duragesic
Patch because of insurance reasons, and that she was trying to limit the number of medications
she took. Petitioner stated she only took Ultram. On physical examination, straight leg raise test
was positive. Dr, Heimbrecht refilled Elavil, Vicodin ES, Vicodin and Duragesic Patch.

A lumbar MRI performed July 11, 2006, showed “[d]egenerative disc signal changes at
L3-4, but no spinal canal or neural foraminal stenosis at any level.”

On August 29, 2006, Petitioner returned to Dr. Rak, complaining that she could not keep
her balance and that she fell in May of 2006 with a loss of consciousness. Dr. Rak reviewed the
recent MR, agreeing with the radiologist’s interpretation. On physical examination, straight leg
raise test was positive on the right at 80 degrees. Dr. Rak stated: “At this point, I do not see any
surgical lesion. I do not have an explanation for her ongoing symptoms, she seems to be quite
disabled since her injury of a year or more ago. At this point, I have nothing further to offer her.”

On September 26, 2006, Dr. Rak wrote a letter to Petitioner’s attorney, restating his
findings and further stating: “Given the patient’s symptoms, I do not believe that she would be
able to return to her work at the nursing home and at this point, I do not see how she could work
at any particular job. She is quite disabled. She is not able to sit for very long. She is not able to
stand or walk for any length of time. These are symptoms as noted. 1 do not have any objective
findings either radiological or physical to explain her symptoms.”

On November 8, 2006, Petitioner returned to Dr. Heimbrecht, complaining of low back
pain, diminished balance and depression. Dr. Heimbrecht thought Petitioner “most likely has
fibromyalgia” and referred her to a rheumatologist. Further, Dr. Heimbrecht prescribed Paxil
and stated: “She is off of work until otherwise specified.”

On December 9, 2006, Petitioner consulted Dr. Mark Stern at Springfield Clinic for
evaluation of fibromyalgia. Dr. Stern did not think Petitioner suffered from fibromyalgia or
inflammatory arthritis, and recommended obtaining a second opinion regarding whether she was
a surgical candidate.

On January 17, 2007, Dr. Heimbrecht issued a “to whom it may concern” letter, stating:

“The x-rays following the injury revealed a coccyx fracture. Current x-
rays show that there is some pseudoarticulation present. [The patient] has been
examined by the orthopedic physicians and neurosurgeons. The specialists did not
recommend any surgical intervention. I have referred her to a rheumatologist. She
also had five episodes of epidural steroid injection. She currently has a pain when
standing any more than fifteen minutes. Pain is particularly worse in cold weather.
When examined by the rheumatologist on December 9, 2006, he suggested
another opinion as to whether she is a surgical candidate.
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In May 2005, she fell downstairs injuring her shoulder. This may be
attributed to her balance difficulties. Her balance difficulties are also related to the
lower back pain which tends to radiate into her right thigh.

I did verbally indicate that the patient could go back to work somewhere
in 2005. However, I do not see any documentation of this in my record. Upon
reviewing Dr. Stern’s note (her rheumatologist), perhaps it would be better that
she remain out of work for her own safety and due to the level of pain preventing
her from performing her necessary duties at the nursing home.”

On May 15, 2007, Dr. Cantrell reexamined Petitioner and issued a supplemental report.
Petitioner reported no improvement in her symptoms and continued to take narcotic pain
medications. Physical examination was notable for tenderness to palpation over the distal
coccyx. X-rays of the pelvis performed in the office were unremarkable. Dr. Cantrell stated:

“At this time, [the patient] presents with subjective pain complaints and
physical examination findings which are different in terms of location of
tenderness compared to the last examination performed in November of 2005. 1
am not able to offer any pathoanatomic basis for her ongoing subjective pain
complaints. The current location of her tenderness in the distal coccyx in my
opinion is not consistent with pain complaints originating from the disc and facet
joints within the lower lumbar spine and is further not consistent with an
aggravation of the underlying degenerative changes relative to her work injury.
She currently has no complaints of tenderness at the lower lumbar disc or facet
joint levels. It remains my opinion that she does not have symptoms consistent
with that of an S1 radiculopathy. It also remains my opinion she has reached
maximum medical improvement. I do not feel that narcotic medications are
appropriate for her chronic pain complaints, particularly given the absence of any
objective anatomic pathology explanatory for her current location of tenderness
and subjective pain complaints.”

Lastly, Dr. Cantrell opined that Petitioner continued to be able to work full duty.

The circuit court in its memorandum order of February 4, 2010, found evidence of
symptom magnification, drug seeking behavior, and sparsity of objective findings to corroborate
Petitioner’s subjective complaints. The circuit court affirmed the Commission’s finding of
accident arising out of and in the course of Petitioner’s employment with Respondent. However,
the circuit court reversed the remainder of the Commission’s decision and opinion on review,
stating: “There is a substantial sparsity of objective evidence in the case at bar; most, if not all, of
the physicians findings are based on [Petitioner’s] subjective statements. Both back surgeons
state there is no fracture in the coccyx and Dr. Rak, though he states [Petitioner] is ‘quite
disabled’ but does ‘not have any objective [findings] either radiological or physical to explain
her symptoms.” The court is concerned about the disconnect between the lack of objective
findings and subjective complaints of [Petitioner] together with the lack of discussion of this
important factor by either the Arbitrator or Commission.” The circuit court remanded the matter
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to the Commission “to exercise original jurisdiction over the matter, weigh the medical evidence
and draw inferences from the testimony of the claimant and exhibits admitted into evidence.”

On remand, the Commission found Petitioner not credible and her subjective complaints
unsupported by the objective evidence. The Commission issued a decision and opinion on April
5, 2013, finding as follows: “[T]he Petitioner sustained a work-related injury on May 1, 2004 and
*#** she reached maximum medical improvement on May 15, 2007. The Petitioner therefore
failed to prove that her current condition is causally related to her work-related accident of May
1, 2004. The Petitioner is entitled to $12,154.05 in medical expenses and TTD benefits from
November 5, 2004 through March 22, 2005; June 28, 2005 through June 29, 2005; August 15,
2005 through August 17, 2005; and, November 23, 2005 through May 15, 2007 representing 97-
4/7 weeks of TTD. The Petitioner failed to prove that she is permanently and totally disabled as a
result of her work-related accident. The Commission finds that as a result of the Petitioner’s
injuries, she sustained 20% loss of use of the person as a whole.”

Having carefully reconsidered the record in light of the parties’ briefs and oral arguments,
the Commission believes its award of April 5, 2013, is proper and supported by the weight of the
evidence. The evidence shows the accident on May 1, 2004, either caused a coccygeal fracture
or caused a previously asymptomatic developmental variant/abnormality to become
symptomatic. Electrodiagnostic studies showed evidence of nerve root injury at S1. Further, the
evidence shows the accident could have caused a previously asymptomatic degenerative
condition of the lumbar spine to become symptomatic. However, Petitioner failed to prove the
accident caused permanent total disability. The Commission believes the proper measure of
disability is 20 percent of the person as a whole. The Commission reaffirms and readopts its
decision and opinion on remand issued April 5, 2013.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Commission’s
decision and opinion on remand issued April 5, 2013, is reaffirmed and readopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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No bond is required for removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

DATED: 0CT 3 ¢ 2016 -«jng'ﬂé -‘TM
0-10/06/2016 Step %athis

SM/sk /

a4 S / T /.?I;,;i /

U9 e

David L. Gore




05 WC 49540, 08 WC 47656, 11 WC 16653

Page 1
STATE OF ILLINOIS ) I:l Affirm and adopt (no changes) D Injured Workers® Benefit Fund (54(d))
)SS. | [] Affirm with changes [_] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ 1 Second Injury Fund (§8(e)18)
] PTD/Fatal denied
IZ Modify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

William Pisano,
Petitioner,

vs. No. 05 WC 49540

08 WC 47656

| | 1 6 11 WC 1§653
oo T¥cco7o0

DECISION AND OPINION ON REMAND

This matter, consisting of three consolidated claims, comes before the Commission on
remand from the Circuit Court of Cook County, “with instructions to evaluate the totality of
evidence and provide a single award encompassing the full extent of the disability resulting from
all accidents involved in this consolidated case.”

Facts:

On October 31, 2005 (first claim, 05 WC 49540), Petitioner, a 47 year old hoisting
engineer for the City of Chicago, slipped on grease and fell landing on his right side with his
right arm extended. He suffered a fracture of his right elbow, a sprain of his right shoulder and a
contusion to and TFCC tear in his right wrist. He required surgery to his right wrist and was
eventually released from care on July 13, 2007.

On December 12, 2007 (second claim, 08 WC 47656), Petitioner sustained another injury
to his right hand when, while directing traffic, a passing car’s mirror struck it. He continued
working after that injury for three months before receiving light duty restrictions due to wrist
pain. On September 15, 2008, MercyWorks discharged Petitioner from care at maximum
medical improvement (MMI), with a 30 pound lifting restriction. The parties stipulated to an
average weekly wage of $1,694.28 for this claim.
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On December 6, 2010 (third claim, 11 WC 16653), Petitioner slipped and fell on ice
while attending a vocational rehabilitation meeting, stemming from his December 12, 2007
claim, allegedly sustaining bilateral shoulder injuries, back strains, and requiring medical care.

On August 15, 2011, Respondent offered Petitioner an accommodated position as a
watchman, at a rate of pay of $19.24 per hour, or $769.00 per week. At trial, Respondent’s
witness Daniel Misch testified to the duties of a watchman. Vocational rehabilitation counselor
Edward Steffen testified that the watchman’s position would be appropriate for Petitioner.
However, Petitioner did not complete the hiring process and ultimately did not accept this job
offer. The watchman’s position was thereafter filled by another person.

At the time of arbitration hearing, Petitioner presented evidence that the job of a hoisting
engineer which he held while working for Respondent was then paying $44.30/hour, or
$1,772.00 per week.

Procedural History:

Petitioner’s three claims were consolidated at a hearing on January 22, 2013. On
November 15, 2013, Arbitrator Thompson-Smith issued a single opinion for all three claims.

In claim number 05 WC 49540 the Arbitrator awarded Petitioner 20% loss of his right
arm (3591.77/week for 50.6 weeks) plus 30% loss of right hand (591.77/week for 61.5 weeks),
under §8(e) of the Act. The Arbitrator also ordered Respondent be given a credit of $10,040.97
for medical benefits paid, and that Respondent hold Petitioner harmless from any claim by any
providers of the services for which Respondent received that credit as provided by §8(j) of the
Act. The Arbitrator denied the claim for penalties and attorney’s fees.

In claim number 08 WC 47656 the Arbitrator found that Petitioner’s injuries from that
accident caused a loss of earnings, and awarded him permanent partial disability benefits of
$616.45/week" pursuant §8(d)1 of the Act, commencing August 30, 2011 and continuing through
the duration of his disability. The Arbitrator denied the claim for penalties and attorney’s fees.

In claim number 11 WC 16653, the Arbitrator awarded Petitioner no benefits, finding
that his alleged injuries from December 6, 2010 arose out of and in the course of his December
12, 2007 accident alleged in 08 WC 47656. The Arbitrator found that any award of benefits for
injuries caused by the accident alleged in 11 WC 16653 were included in the award in
Petitioner’s claim number 08 WC 47656.

Both parties sought review by the Commission. On May 29, 2015, the Commission
entered a Decision and Opinion on Review, in which it affirmed and adopted the Arbitrator’s
awards in claim numbers 05 WC 49540 and 11 WC 16653.

! The Arbitrator calculated the §8(d}! benefit to be $616.45, as follows: $1,694.28 (AWW stipulated to by
the parties) - $769.60 (what Petitioner would have eamed at the waitchman’s job) = 3924.68. Two-thirds of that
figure equals $616.45.
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The Commission modified the Arbitrator’s Decision in claim number 08 WC 47656. In
that claim, the Commission affirmed and adopted the Arbitrator’s finding that Petitioner proved
accident and causation. The Commission also found that the Arbitrator’s award of a wage
differential under §8(d)1 was appropriate, affirming the Arbitrator’s finding that Petitioner failed
to prove he was permanently and totally disabled, and failed to prove that there was no stable
labor market for him. However, the Commission found that the Arbitrator did not correctly
calculate the permanent partial disability award pursuant to §8(d)1, which requires calculating
the weekly benefit rate by using the amount that Petitioner would have earned in the full
performance of his duties in his prior employment at the time of hearing. The Commission
modified the Arbitrator’s §8(d)1 award by re-calculating the weekly benefit to be $668.27.2 The
Commission also ordered Respondent pay Petitioner: (1) $1,164.37/week for the period
commencing March 12, 2008 through September 2, 2009, as temporary total disability benefits
under §8(b) of the Act,’; (2) $1,164.37/week for the 101-4/7 week period commencing
September 3, 2009 through August 14, 2011, as maintenance benefits due to incapacity from
work under §8(a) of the Act,* and (3) related medical bills contained in Petitioner’s exhibits 9
and 14 pursuant to §8(a) and §8.2 of the Act.’

Both parties appealed the Commission’s Decision to the Circuit Court of Cook County,
which entered an Order on February 16, 2016.

In claim number 05 WC 49540, the Circuit Court found that the Commission’s §8(e)
permanent partial disability award was not against the manifest weight of the evidence (but see
below), and it confirmed the Commission’s denial of penalties and attorney’s fees to Petitioner.

In claim number 11 WC 16653, the Circuit Court confirmed the Commission’s finding
that benefits for any injuries arising in that claim were the result of and related to claim number
08 WC 47656. )

In claim number 08 WC 47656, however, the Circuit Court affirmed the Commission’s
decision in part and reversed it in part. The Circuit Court confirmed the Commission’s findings
that Petitioner did not prove entitlement to an odd lot permanent total disability award; he did not
prove entitlement to penalties or attorney’s fees, but Petitioner did prove entitlement to a wage
differential award pursuant to §8(d)!.

However, the Circuit Court disagreed with the Commission’s Decision to award
Petitioner specific injury benefits pursuant to §8(e) of the Act and a wage differential pursuant to
§8(d)! of the Act, relying on case law and the Act in support of its finding that this Petitioner
should be awarded one or the other, but not both. The Circuit Court remanded this matter back
to the Commission, with instructions to evaluate the totality of evidence and provide a single

? The Commission found that the §8(d)!l weekly rate should be $668.27, calculated as follows; $1,772.00
(the amount which Petitioner could have earned as a hoisting engineer for Respondent at the time of hearing) -
$769.60 (the amount he could have earned if he had accepted the watchman’s job which he had been offered) =
$1,002.40. Two-thirds of that figure equals $668.27.

? With credit to Respondent for temporary benefits paid. It should be noted that the Commission’s original
Order miscalculated this period as being 25 weeks: it should be 77 weeks.

* With credit to Respondent for maintenance benefits paid.

5 With credit to Respondent for medical benefits paid, and Respondent to hold Petitioner harmless from any
claim by any providers of services for which Respondent is receiving that credit as provided in §8(j) of the Act.
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award encompassing the full extent of the disability resulting from all accidents involved in this
consolidated case.

In so doing, the Circuit Court instructed that, “the Commissions’ [sic/ decision in all
three claims should have been limited to one wage differential award stemming from the alleged
accident of October 31, 2005.” (Circuit Court Order, p 14). The Circuit Court relied on
Baumgardner v. Ill. Workers' Comp. Comm'n, 409 Ill. App. 3d 274 (I*' Dist. 2011) as precedent
that, in cases of consolidated claims such as this, a Petitioner is entitied to a specific award under
§8(e) of the Act, or a permanent partial disability award under §8(d)1 of the Act, but not both
(Circuit Court Order, pp 15-17). The Circuit Court found that while Petitioner, “may have
received PPD benefits for each injury® had they been tried separately does not require the
granting of both awards.” (Circuit Court Order, p 16). The Circuit Court also cited §8(d)1 of the
Act as providing that the Commission may award a claimant wage-differential benefits except in
cases compensated under the specific schedule set forth in paragraph (e) of §8 of the Act. The
Court also found that §8(e) of the Act provides that a claimant may be granted a scheduled award
but shall not receive any compensation under any other provision of the Act.

The Circuit Court found, “there is no discernable difference in Pisano’s condition from
the time of the reported permanent restrictions stated in May of 2007 to the time Dr. Nagel
provided restrictions in June of 2008...", and therefore, “the wage differential claim should be
calculated according to the alleged accident of October 21 [sic], 2005.” (Circuit Court Order, P
15).

In accordance with the Circuit Court’s Order, the Commission has now reconsidered and
reevaluated the totality of the evidence in support of Petitioner’s disability. The Commission
finds that the full extent of Petitioner’s disability resulting from all of his accidents in this
consolidated case warrants a finding of a wage differential award pursuant to §8(d)!1 of the Act,
commencing August 15, 2011, In so finding, the Commission now modifies its prior Order in
this case dated May 29, 2015, by vacating its §8(e) award of 20% loss of use of the right arm and
30% loss of use of the right hand, in claim number 05 WC 49540.

In further review of this matter, the Commission notes that regarding claim number 08
WC 47656, the Commission, in its May 29, 2015 Decision, incorrectly used $1,164.37 as the
TTD and Maintenance rates. Petitioner’s average weekly wage, stipulated by the parties, was
$1,694.28. Thus, Petitioner’s weekly TTD and Maintenance awards in the Commission’s May
29, 2015 Decision should have been two-thirds of that, or §1,129.52, not $1,164.37. Also, the
period of TTD awarded in that Decision (March 12, 2008 through September 2, 2009) represents
77 weeks and not 25 weeks as erroneously calculated in the original Order. Accordingly, the
Commission modifies its May 29, 2015 award of 25 weeks of TTD and 101-4/7 weeks of
maintenance at $1,164.37/week, as indicated below.

IT IS THEREFORE ORDERED BY THE COMMISSION that its Decision of May 29,
2015 is modified as stated herein and otherwise affirmed and adopted.

® The Court was referring to Petitioner’s October 31, 2005 and December 12, 2007 injuries.
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IT IS FURTHER ORDERED BY THE COMMISSION that the §8(¢) permanent partial
disability awards of 20% loss of use of the right arm and 30% loss of use of the right hand, made
in its May 29, 2015 Decision, are hereby vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $1,129.52 per week commencing March 12, 2008 through September 2, 2009, a
period of 77 weeks, that being the period of temporary total incapacity from work under §8(b) of
the Act from claim 08 WC 47656. Respondent shall be given a credit for any benefits paid.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $1,129.52 per week commencing September 3, 2009 through August 14, 2011, a
period of 101-4/7 weeks, that being the period of maintenance benefit due to incapacity from
work under §8(a) of the Act from claim 08 WC 47656. Respondent shall be given a credit for
any benefits paid.

IT IS FURTHER ORDERED BY THE COMMISSION that, because Petitioner’s injuries
from his alleged accidents caused a loss of earnings, Respondent shail pay Petitioner pursuant to
§8(d)1, a wage differential in the sum of $668.27 per week commencing August 15, 2011 for the
duration of Petitioner’s disability. This award encompasses the full extent of Petitioner’s
permanent partial disability resulting from injuries relating to his October 31, 2005, December
12, 2007 and December 6, 2010 alleged accidents.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injuries.

No bond is required for removal of this cause to the Circuit Court. The party

commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

DATED: 0CT 2 g 2016 y | : -
%11/21/56/16 J/};uZD. E.usk'n 4/6
J68 ’ “ /%/w

Charles J. DeVriendt

bt 1 st

Ruth W. White
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STATE OF ILLINOIS )}
)SS.

COUNTY OF COOK )}

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Joseph Kocovsky,

Petitioner,

Vs, No. 06 WC 32024

Elkay Manufacturing Company,
Respondent.
ORDER

This matter comes before the Commission on Petitioner’s “Motion to Enforce Settlement
Contract,” with due notice given. For the reasons that follow, the Commission dismisses the
motion.

On July 25, 2006, Petitioner filed an application for adjustment of claim alleging that on
March 13, 2006, he sustained accidental injuries to his low back that arose out of and in the
course of his employment with Respondent. On April 2, 2013, an arbitrator approved a
settlement contract in the case. On January 16, 2013, Petitioner filed a “Motion to Enforce
Settlement Contract,” seeking “an order enforcing the provisions of the settlement contract
regarding the payment of the medical bills.”

On May 18, 2016, Commissioner Stephen Mathis held a hearing in the matter. Petitioner,
who was 70 years old, testified on direct examination that he signed the settlement contract on
December 18, 2012.! The settlement contract is for a lump sum of $90,000.00.% Petitioner
testified that after the parties reached the settlement agreement, it came to his attention there
were some unpaid medical bills, which he claims are within the purview of the settlement.
Petitioner introduced into evidence medical bills in excess of $17,000.00. The bills are for spinal
injections and related treatment Petitioner underwent in 2007 through 2009. Petitioner testified
the doctor’s office called him before the injections. Petitioner understood the injections “were
approved and [he] was able to get the shots.”

On cross-examination, Petitioner testified that he reviewed the settlement contract before
signing it. Petitioner was asked whether he saw a box checked on the first page indicating
medical expenses had not all been paid. After Commissioner Mathis pointed to the clause,
Petitioner stated: “All right, it says ‘Have been paid.” ” Commissioner Mathis then pointed to

! Petitioner’s counsel signed the contract on February 25, 2013.

* There is also a provision for a structured Medicare set-aside for future medical cxpenses.
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the checkbox, and Petitioner stated: “Paid, not paid.” Commissioner Mathis then pointed to a
checkbox (unchecked) that would have indicated medical biils were all paid, and the other
checkbox (checked) indicating the medical bills were not all paid. Petitioner responded: “Oh,
okay.” Petitioner then agreed the settlement contract states the medical bills had not been paid.
Respondent’s counsel next directed Petitioner’s attention to a clause in the rider to the settlement
contract stating: “The petitioner agrees to assume liability for *** all past medical and hospital
expenses not specifically authorized by the Respondent’s third party administrator.” The
following exchange occurred:

“Q. Sir, it states that you have agreed to assume liabilities for the past
medical and hospital expenses not specifically authorized by respondent’s third
party administrator; is that correct?

A. According to what this says, yes.
Q. Thank you.

A. May | interject that when I read this I read it incorrectly that all bills
had been paid which they hadn’t been. That’s how I read that.”

On redirect examination, Petitioner maintained that after speaking with the doctor’s
office, he understood the injections “were covered by insurance.”

In his brief in support of the motion to enforce, Petitioner underscores that while the
settlement contract states Respondent had not paid all medical bills, the clause further states,
under “[1]ist unpaid bills,” “NONE KNOWN.” Petitioner therefore argues the circumstances
surrounding the formation of the contract show the parties intended for Respondent to pay the
medical bills. Petitioner continues there was no indication the bills were disputed or
unauthorized by Respondent, as the contract plainly states Respondent was unaware of any
unpaid medical bills. Petitioner argues he did not knowingly waive his statutory right to have the
medical bills paid. Petitioner asks the Commission to look at extrinsic evidence and the totality
of the circumstances, and resolve the dispute in his favor.

Respondent, in its brief in opposition to the motion to enforce, mainly argues the
Commission lacks jurisdiction to “enforce” a settlement contract. Rather, Respondent submits
the proper recourse is in the circuit court under section 19(g) of the Workers’ Compensation Act,
Further, Respondent argues the Commission has no statutory authority to “interpret™ a settlement
contract, unless it is doing so as part of ruling on a petition for penalties. In the alternative,
Respondent asserts the settlement contract clearly states all medical bills had not been paid. The
contract further states: “The petitioner agrees to assume liability for *** all past medical and
hospital expenses not specifically authorized by the Respondent’s third party administrator.”
Respondent also relies on extrinsic evidence. Respondent introduced into evidence
approximately 90 pages of EOB (explanation of benefits) statements explaining the reasons for
denying various bills. Further, Respondent introduced into evidence a letter it had sent in 2007
to Petitioner’s prior counsel, disputing that Petitioner’s condition of ill-being was causally
connected to the work accident. Indeed, the settlement contract states: “Issues exist between the
parties including, but not limited to, whether the petitioner incurred injuries to the degree alleged
and whether those injuries are causally related to a work injury; this settlement is made to
amicably settle all issues.”
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The Commission notes that although Petitioner argues the Commission has jurisdiction to
“interpret” the settlement contract, the principal cases he relies upon stem from section 19(g)
proceedings brought in the circuit court. The Commission further notes the EOB statements
were generated in 2007 through 2010, and therefore do not necessarily reflect either party’s
understanding of the contract terms when Petitioner signed the contract on December 18, 2012,
or when Petitioner’s counsel signed the contract on February 25, 2013, prior to submitting it to
the arbitrator for approval. The settlement contract incorrectly states there were no known
unpaid medical bills. Petitioner maintains he signed the settlement contract with the
understanding Respondent had paid the medical bills.

The relief Petitioner seeks goes beyond contract interpretation. Petitioner actually seeks
contract reformation. See Wheeler-Dealer, Ltd. v. Christ, 379 I1l. App. 3d 864 (2008); Sheldon v.
Colonial Carbon Co., 116 1ll. App. 3d 797 (1983). The Commission does not have the authority
to reform settlement contracts. See Alvarado v. Industrial Comm’n, 216 I11. 2d 547 (2005);
Loyola University of Chicago v. Workers” Compensation Comm’n, 2015 IL App (1%)
130984WC. The matter belongs in the circuit court. See Paluch v. UPS, 2014 IL App (1%)

130621; Hagene v. Derek Polling Construction, 388 Ill. App. 3d 380 (2009).

IT IS THEREFORE ORDERED BY THE COMMISSION that the motion to enforce the
settlement contract is dismissed.

No bond is required for removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

j;z T2l
e OCT 31 2016

SM/sk Stephen Mathis
44 /"'- /

David L. Gore
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STATE OF ILLINOIS ) I:I Injured Workers' Benefit Fund (§4(d))
) SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] second Injury Fund (§8(e)18)
[] pTD/Fatal denied
& None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
David Lipsky,
Petitioner,
Vs, NO. 06 WC 35882

American Airlines, Inc. & AIG Insurance Company,
Respondent.

ORDER

This matter comes before the Commission on an Amended Petition for Fees pursuant to Section
16a of the Workers’ Compensation Act filed by the Petitioner’s attorney, Mr. Rittenberg, on July
15, 2016. A hearing was held in Chicago before Commissioner Ruth White on October 27, 2016
and a record was made. Mr. Saunders, an attorney who represented Petitioner in the above-
captioned cases for a period of time in 2014, was present and raised no objection to Mr.
Rittenberg’s Amended Petition. Respondent’s attorney, Mr. Storm, was likewise present and
raised no objection to Mr. Rittenberg’s Amended Petition. The Petitioner, Mr. Lipsky, did not
appear at hearing.

[n case number 06 WC 35882, the Arbitrator approved a lump sum settiement contract between
the parties on August 31, 2015. The contract provided for a total setilement amount of $2,000.00,
including $400.00 for attorney’s fees. According to Mr. Rittenberg, Petitioner neglected to
appear at his office to endorse the check and collect his settlement amount. The settlement check,
dated September 15, 2013, is now stale and void.

On October 6, 2015, Mr. Saunders filed a Petition for Fees with respect to his representation of
Petitioner in the above-captioned cases. According to Mr. Rittenberg, Petitioner has had three
opportunities to appear before the Commissioner in this matter but has neglected to do so. Mr.
Saunders has agreed, both at hearing and in written correspondence with Mr. Rittenberg, to
accept the amount of $400.00 in full resolution of the fee dispute.
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Mr. Rittenberg now requests that the Commission order Respondent American Airlines, Inc. to
issue two checks to pay the Lump Sum Settlement in case number 06 WC 35882: one check
payable to Mr. Saunders for $400.000 and one check payable to Petitioner for $1,600.00. After
considering all of the evidence, we grant Mr. Rittenberg’s Amended Petition for Fees pursuant to
Section 16a of the Workers’ Compensation Act.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Amended Petition
for Fees pursuant to Section 16a of the Workers’ Compensation Act is hereby GRANTED.

IT IS FURTHER ORDERED BY THE COMMISSION, that Respondent American Airlines
shall issue a check for $400.00 payable to attorney Gregory J. Saunders.

IT IS FURTHER ORDERED BY THE COMMISSION, that Respondent American Airlines
shall issue a check for $1,600.00 payable to the Petitioner, David Lipsky.

DATED: NOV 2 3 2016 ﬂwﬂ /4 m—

RWW/plv Ruth W. White
r-10/27/16
46
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STATE OF ILLINOIS ) l:] Affirm and adopt (no changes) I:’ Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ADAMS ) l:l Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
[ Modify DX] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

KANDIS CONNOUR,

Petitioner,

Vs. NO: 06 WC 54982
16IWCC 0666

KETTERMAN COMMUNICATIONS,

Respondent,

CORRECTED DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of “Improper Dismissal and Denial of
Reinstatement” and being advised of the facts and law, dismisses Petitioner’s Petition for Review
for lack of jurisdiction.

On August 5, 2015, a hearing was held before Arbitrator Dearing on Petitioner’s Motion
to Reinstate and a record was made. Petitioner’s motion was denied by Arbitrator Dearing on
that date. Petitioner timely filed her Petition for Review on August 25, 2015. However, Section
19(b}) of the Act provides:

Unless a petition for review is filed by either party within 30 days after the receipt by
such party of the copy of the decision and notification of time when filed, and unless such
party petitioning for a review shall within 35 days after the receipt by him of the copy of
the decision, file with the Commission either an agreed statement of the facts appearing
upon the hearing before the Arbitrator, or if such party shall so elect a correct transcript
of evidence of the proceedings at such hearings, then the decision shall become the
decision of the Commission and in the absence of fraud shall be conclusive. ... The
Commission, or any member thereof, may grant further time not exceeding 30 days, in
which to file such agreed statement or transcript of evidence.

In the case at bar, there was no stenographic stipulation, which would waive the jurisdictional
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defect of Petitioner’s failure to timely file the transcript on review. See Ingrassia Interior
Elements v. IWCC, 981 N.E.2d 1143 (2"d Dist., 2012), Pocahontas Mining Co. v. IC, 301 Ill. 462
(1922), Gould Const. Co. v. IC, 311 111. 472 (1924).

Petitioner has failed to perfect her review due to her failure to timely file the transcript of
the proceedings held on August 5, 2015, within 35 days of receipt of the Arbitrator’s decision.
Petitioner represented on the Petition for Review form that the arbitration decision was received
by her on August 5, 2015. Petitioner did not request a 30-day extension as provided for in the
Act so that is not a factor in this case. And, to the Commission’s knowledge, Petitioner has yet
to file the transcript over a year later.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition for
Review is dismissed for lack of jurisdiction.

o 7 4
patep; MOV 21 W t ’é‘é// % /M
CV.’ DeVriendt
. "/ %/
Mari

O: 10/5/16
49

oshua D, Luskin
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ADAMS ) I:l Reverse D Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
D Modify ’E None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

KANDIS CONNOUR,

Petitioner,

VS. NO: 06 WC 54982
16 IWCC 0666

KETTERMAN COMMUNICATIONS,

Respondent,

ORDER

This matter comes before the Commission on Respondent’s “Motion to Vacate Decision
and Opinion on Review for Lack of Jurisdiction or, Alternatively, Motion to Stay Remand of
Case to Arbitration Status Call During Review/Appeal Process,” relating to the Commission
decision that was filed on October 20, 2016. Respondent’s motion was filed on October 28,
2016, within the time period allowed under §19(f) of the Act. The Commission finds that
Respondent’s motion is properly interpreted as a motion under §19(f) to recall the decision due
to clerical errors. We further find that Respondent’s arguments are meritorious and that the
Commission decision was improperly issued due to multiple clerical errors at the Commission
along with Petitioner’s failure to timely file a transcript on review.

At the time of our decision, the Commission was under the impression that no record was
made of the August 5, 2015, hearing before Arbitrator Dearing on Petitioner’s “Motion to
Reinstate.” Due to a clerical error, the Commission mainframe computer did not show that a
transcript had been prepared by a court reporter for that hearing date. Compounding this clerical
error, “Respondent’s Response to Petitioner’s ‘Amended’ Motion to Reinstate,” filed on August
4, 2015, was never entered into the mainframe computer nor was this Response and its attached
exhibits ever placed in the Commission file due to another clerical error. As such, the
Commission was not aware that Petitioner had failed to file the transcript on review since we did
not know that there was a transcript to file. We also note that Petitioner failed to file a brief on
review so oral arguments were denied, which may have been an intentional attempt to deprive
the Commission of an opportunity to hear Respondent’s arguments regarding Petitioner’s Motion
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to Reinstate and Petitioner’s failure to file the transcript.

Based on these clerical errors, the Commission recalls its decision dated October 20,
2016.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Commission Decision
and Opinion dated October 20, 2016, is hereby recalled pursuant to Section 19(f) of the Act. The
parties should return their original decisions to Commissioner Charles J. DeVriendt.

IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Decision and
Opinion on Review shall be issued simultaneously with this Order.

("",M(/ %W
Char/leq%;q)/nen%,{ —
CID/se .

49 Mari

DATED: NOV 2°1 2016

Joshua D. Luskin
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STATE OF ILLINOIS ) |Z Affirm and adopt (no changes) |:| Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) I:I Reverse |:| Second Injury Fund ($8(e)13)
[_]PTD/Fatal denied
[ ] Modify X None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Charles G. Gwaltney,

Petitioner,

VS. NO. 07 WC 34671

White County Coal, 1 6 I w C C 0 7 0 2
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of permanent disability, causal
connection, statute of limitations, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 23, 20135 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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No bond is required for removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

DATED:  OCT 3 { 2016 )
SIM/sj Stepgiqn J. Mathis

0-10/06/2016 :’
44 aad f : W

Mario Basurto
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' * NOTICE OF ARBITRATOR DECISION
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\_ GWALTNEY, CHARLES > G Case# (07WC034671

Employee/Petitioner 1 6 I w CC 07 O 2

i
WHITE COUNTY COAL

émployerlRespondent

On 9/23/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

5697 FREEARK HARVEY & MENDILLO PC
MICHAEL P MURPHY

PO BOX 546

BELLEVILLE, IL 62220

2742 KEVIN M HAZLETT LLC
1167 FORTUNE BLVD
SHILOH, Il. 52269

W —
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STATE OF ILLINOIS ) |:| Injured Workers' Benefit Fund
(§4(d))
)SS. [ Rate Adjustment Fund (§8(z))
COUNTY OF Madison ) D Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION

CHARLES G. GWALTNEY Case # 07 WC 34671
Employee/Petitioner

v Conselidated cases; N/A

WHITE COUNTY COAL
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to
each party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the
city of Collinsviile, on July 23, 2015. Afier reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this

document.
DISPUTED ISSUES

A, I:] Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?
B. D Was there an employee-employer relationship?

C. D Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

I:] What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

S mommog

D Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

K. |:| What temporary benefits are in dispute?

JTPD [] Maintenance L1TTD
L. IZ What is the nature and extent of the injury?
M. I:’ Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. & Other Statute of Limitations
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FINDINGS

On 08/10/2003, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment,
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident,

[ the year preceding the injury, Petitioner earned $38,755.08; the average weekly wage was $745.29.
On the date of accident, Petitioner was 55 years of age, married with 1 dependent child.

Petitioner ias received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services,

Pelitioner was temporarily totally disabled from October 21, 2003 through March 31, 2005, a period of
75 3/7 weeks.

Respondent shall be given a credit of $37,478.88 for TTD, SNA for TPD, $NA for maintenance, and $NA
for other benefits, for a total credit of $37,478.88.

Respondent is entitled to a general credit of $0 for any medical bills paid by its group medical plan for
which credit is allowed under Section 8(j) of the Act.

ORDER

Petitioner’s claim is barred by the statute of limitations as Petitioner failed to file a timely
Application for Adjustment of Claim.

Petitioner failed to prove that his current condition of ill-being in his shoulders is causaily
connected to his work accident of August 21, 2003. No benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered
as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of
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payment; however, if an employee's appeal results

in either no change or a decrease in this award, interest
shall not accrue,

%‘ff M September 19, 2015

Signature 5t Arbitrator Date

SEp 3 200
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Gwaltney v. White County Coal.
Case No.: 07-WC-34671

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Arbitrator finds:
Petitioner presented to Dr. Johnson on September 9, 2002 regarding left
shoulder pain and a probable rotator cuff tear after having failen about 4-5 feet

with his arm but if he tried to raise his arm above his head, it “really starts to
hurt.” Petitioner described the pain as dull, achy, intense, and non-radiating.
Petitioner was prescribed Lortab, physical therapy, and an MRI. (PX 4)

A left shoulder MR! was performed on September 13, 2002 and revealed a large,
full thickness rotator cuff tear involving the supraspinatus and infraspinatus with
tendon retraction but no significant muscle atrophy as well as large glenohumeral
joint effusion. (PX 4)

In a note dated September 17, 2002 Dr. Johnson was advised that Petitioner was
having some transportation issues with therapy and wanted to proceed with it in
Carmi, rather than Evansville, In light of the MR results, Dr. Johnson advised
Petitioner he could discontinue therapy if interested in surgical repair of the
shoulder. (PX 4)

Petitioner returned to Dr. Johnson on September 23, 2002 reporting some
improvement with his shoulder. Dr. Johnson noted that he had told Petitioner the

On October 3, 2002 Petitioner called Dr. Johnson's office requesting something
in writing to support his shoulder injury and a copy of the last office visit was to
be sent to him. (PX 4)

Petitioner returned to see Dr, Johnsen on October 25, 2002 reporting that his left
shoulder was weak. He had gone back to work and done the things he needed to
do at work but his left shoulder felt weaker than his right one. On exam,
weakness was apparent. Dr. Johnson noted:

He says he now remembers an incident 2 years
ago at work when he was using a rope to control
a heavy piece of metal and the piece of metal
became unstabie. He had to quickly grab the rope
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and sustained a jerking injury to both shoulders.
He remembers now, after talking with fellow
colleagues at work, his shoulders hurt for about
2 weeks afterwards.

| told him there is the distinct possibility this may
have been the injury that caused him to initially
sustain his rotator cuff tear. Mr. Gwaltney also
says there is a good possibility that if it tore the
muscles in his left shoulder, it may have done
the same to his right shoulder. (PX 4)

Dr. Johnson advised Petitioner he could undergo an MRI of the right shoulder to
see if he had a tear; however, Petitioner didn't wish to do so. Petitioner was told

to return as needed and to continue to engage in activities as tolerated and work
on his rotator cuff strengthening exercises. (PX 4)

On August 10, 2003, Petitioner was employed in Respondent’s coal mine as a
coal miner. On that day, Petitioner and another employee were attempting to put
a belt cover back on a mine vibrator. The other employee climbed on top of the
equipment so that they could align the bolt holes and, at that point, the cover fell,
leaving Petitioner with no option but to aittempt to catch the cover while also
trying to move out of the way. Petitioner estimated the weight of the cover at
roughly 100 to 200 Ibs.

Petitioner initially went to the Carmi Medical Center on August 12, 2003 with
complaints of superficial bilateral shoulder pain without radiation. According to
the history, the pain initially began one week earlier while “catching a belt.”
Petitioner described it as severe, intermittent, and sharp. He also noticed some
shoulder stiffness. Nothing seemed to alleviate the pain. Petitioner reported
increased discomfort with abduction. Petitioner's pertinent medical history
included a previous torn left rotator cuff which could not be repaired. Petitioner's
right shoulder was reportedly worse than the left but both were sore. Petitioner
was referred to Dr. Johnson and given work restrictions for the right shoulder. He
was also given a prescription for Relafen and told to use ice and heat. (PX 3)

Bilateral shoulder x-rays were taken on August 12, 2003 and both were
reportedly normal. (PX 3)

Nurse Practitioner Taylor (Carmi Medical Center) issued light duty restrictions on
August 12, 2003: “Light duty with no lifting or climbing until released by
orthopedist. No using right shoulder.” (PX 3)

On August 12, 2003 Petitioner completed a Worker's Compensation Injury
Information Sheet for Carmi Medical Center. He gave an accident date of August
11, 2003 and indicated a belt guard slipped and was falling so he caught it. (PX
3)



16IWCC0702

An MRI dated August 14, 2003 of Petitioner's right shoulder showed an eight
millimeter full thickness partial tear of the right rotator cuff as it inserted on the
greater tuberosity of the humerus, An MRI on the left shoulder on the same date
showed a full thickness rotator cuff tear with approximately two centimeters of
retraction noted. (PX 5)

Petitioner was referred to Tri-State Orthopedic Surgeons, Inc. where he saw Dr.
Glen T. Johnson, Il, M.D. on August 18, 2003. According to the office note, the
purpose of the examination was a “re-evaluation.” Petitioner was complaining
about his right shoulder. Dr. Johnson noted that Petitioner had a multitude of
questions he wanted to address but the doctor didn’t have sufficient time as
Petitioner was late for the appointment in the first place. They reviewed the MRI
but Petitioner didn't wish to proceed with surgery. Dr. Johnson recommended
Mobic and therapy along with work restrictions for both shoulders. (PX 6)

Petitioner returned to see Dr. Johnson on September 18, 2003 regarding his right
shoulder. He reported that therapy had helped but if he did anything strenuous
with his arm, it was bothersome. Petitioner was advised that if his rotator cuff was
torn it wouldn't heal itself and would get bigger with time. Petitioner didn’t want
his right shoulder to end up like his left one so he wished to proceed with

surgery. Work restrictions remained in effect. (PX 6)

On September 16, 2003 Petitioner's Application for Adjustment of Claim in 03
WC 44824" was filed with the Commission. Petitioner alleged an accident date of
August 10, 2003 and injury to his shoulders. (See IWCC records)

On October 21, 2003 Dr. Johnson performed an arthroscopic acromioplasty and
arthroscopic rotator cuff repair on the right shoulder. (PX 7)

Following surgery, Petitioner continued to see Dr. Johnson and he underwent
physical therapy for his right shoulder. At the time of the December 4, 2003 visit,
Petitioner had very few right shoulder complaints. The doctor's office note
references no specific left shoulder complaints. The doctor did address the MRI
of Petitioner’s left shoulder and Petitioner expressed willingness to undergo
surgery on it but reported he had to be back to work without limitation of both
arms in six months or he would lose his job. Petitioner was going to check with
work to see if he should have the surgery now or wait until later next year. He
was advised that the longer he waited the greater the likelihood the rotator cuff
cannot be repaired. He was further placed on restrictions of no use of the right
arm. (PX 6)

Petitioner returned to see Dr. Johnson on January 8, 2004 and reported his right
shouider was doing fairly well. On examination he had fairly good active and
passive range of motion but some weakness with the rotator cuff. He was given
work restrictions of no lifting greater than 10 ibs. and no use of the right arm
above the waist. (PX 6)
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When Petitioner returned to see Dr. Johnson on February 9, 2004 he reported
ongoing weakness in his right shoulder. His work restrictions remained
unchanged. (PX 6)

Petitioner next followed up with Dr. Johnson on March 22, 2004 at which time he
reported that both of his shoulders hurt. The therapist was consulted who
represented that Petitioner had exhibited symptoms extremely suggestive of a
rotator cuff tear after surgery. The therapist did not think he would be able to go
back to work doing the work in the coalmines at any point in the future and
Petitioner was very concerned about this as he only has a high school diploma
and has always worked in manual labar. Petitioner reported the inability to even
do one push-up do to pain and weakness in both shoulders. Dr. Johnson
ordered a repeat MR arthrogram of the right shoulder to ascertain the status of
the right shoulder. Physical therapy was put on hold and his restrictions were
modified to include both shoulders. (PX 6)

According to an office note of Dr. Johnson's dated April 1, 2004 Petitioner's MR
arthrogram was scheduled for April 6, 2004. Petitioner also advised that he was
going to lose his job on April 20, 2004 and was hoping Dr. Johnson could write
something for him. Petitioner noted an appointment on April 5, 2004 with the
disability office in regard to this. (PX 6)

On April 5, 2004 Petitioner filed his application for social security disability
benefits aileging disability beginning on October 21, 2003 as a result of
permanent injuries to his shoulders. (PX 17)

Petitioner met with Dr. Johnson on April 8, 2004 to review the recent MR
arthrogram. Dr. Johnson advised him there was evidence of a rotator cuff tear.
The doctor further noted that Petitioner wouid not be able to return to work
without restrictions by April 24™, the day his job would be terminated due to his
inability to return to work. Petitioner reported that he was going to apply for social
security disability and the doctor assured him he would help him with the
paperwork. Petitioner was again advised he should proceed with bilateral
shoulder surgery but didn't wish to do so. His restrictions remained in effect. In
an Addendum note Dr. Johnson noted that if Petitioner did proceed with surgery
Petitioner wished to proceed on the left side first. (PX 6)

In a note dated April 20, 2004 Petitioner’s left shoulder surgery was approved by
workers’ compensation. (PX 6)

By letter dated April 28, 2004 Petitioner was informed that Alliance Coal, LLC
had approved his claim for long-term disability benefits. Under the plan Petitioner
was eligible to receive fifty percent of his base monthly earnings but there would
be reductions for any payments he might receive from social security or workers’
compensation. (PX 15)

At his next appointment with Dr. Johnson on April 29, 2004 Petitioner was
reporting some pain and weakness but he didn't wish to proceed with surgery



16IWCCO0702

right then. He wanted his shoulders to be able to work but was torn. He was to
advise the doctor how he wished to proceed. (PX 6}

Petitioner did not return to see Dr. Johnson until August 9, 2004, almost four
months since his last visit. Petitioner again complained of bilateral shoulder pain.
Indicating that he had given the matter a great deal of thought, Petitioner advised
the doctor he didn’t wish to proceed with surgery but wanted to try to get back
into the work force and do the job he previously did. The only thing the doctor
could offer him was surgery and if there was a remote possibility more surgery
could help, he was willing to proceed with it. Therefore, he was scheduled for left
shoulder surgery. His restrictions remained unchanged and he was to continue
with work conditioning another three weeks as Petitioner was making progress.
(PX 6)

Petitioner underwent left shoulder surgery on September 15, 2004 including an
arthroscopic acromioplasty and rotator cuff repair. (PX 6, 8) In his first follow-up
visit of October 1, 2004 Dr. Johnson noted that the surgery was difficult in terms
of getting it fixed back to the bone. Petitioner was not wearing the adduction
pillow and reported he didn't know he was supposed to wear it. When he
returned on October 29, 2004 he reported the shoulder was doing okay. Therapy
was to begin. (PX 6)

Respondent obtained an independent medical examination performed by Dr.
Edward L. Schlafly on October 12, 2004. His written report followed. Petitioner
gave Dr. Schiafiy a history of having developed bilateral shouider pain after an
injury at work on August 10, 2003. Petitioner said he was standing and holding a
very heavy guard up overhead, bouncing it on something, when for some reason
the guard slipped. It started to fall and with his arms up overhead Petitioner tried
to catch it and/or break its fall and vigorously jerked both shoulders. Thereatter,
his shoulders hurt “quite a bit.” Petitioner also reviewed his treatment, to date,
with the doctor.

Dr. Schiafly acknowledged a history of prior left shoulder conditions stating, “Two
or three years ago he hurt his left shoulder, but figured he had just puiled it or
sprained it and sought no treatment. Things got better, though not 100% better,
and then a year later he fell off of a horse, and was diagnosed with a torn rotator
cuff. Dr. Johnson evaluated him, made the diagnosis, and apparently there was
some question about whether or not this would be a repairable tear, and the
patient elected not to take the chance, and had no surgery.” Dr. Schlafly had no
x-rays or MRlIs to review. Dr. Schlafly felt Petitioner's left rotator cuff was chronic,
dating back a few years and certainly back to when he fell off the horse. He did
not believe the episode of August 10, 2003 was a causative factor in Petitioner's
left shoulder condition or the need for surgery on that side. (RX 11, res. dep. ex.
3)

Dr. Schlafly opined at Page 3 of his report;

“Regarding causation, if the patient in fact had no symptoms or very
minimal symptoms in the right shoulder prior to the episode of August 10,




16I¥CC0702

2003, and presuming there is no other history regarding other injuries to
the right shoulder, than | believe that the injury of August 10, 2003
represents a causative factor in the development of the patient’s right
shoulder condition, namely his tom rotator cuff. Finally, in his current
condition, he is not able to return to his job in the coal mine, which
requires physical labor, lifting, overhead work, etc.” (RX 11, res. dep.
ex. 3)

Dr. Schlafly did not feel Petitioner could return to work in the coal mine. (Id.)

Petitioner returned to see Dr. Johnson on November 11, 2004 at which time he
was complaining of popping and pain in his left shoulder. The therapist had
ceased therapy due to the popping but the doctor was going to speak with the
therapist and reassure them to proceed. Petitioner also provided Dr. Johnson
with some paperwork, including questions posed by he, his wife, and his attorney
and the IME report. Dr. Johnson spoke with the therapist and reassured him. He
continued to recommend therapy and work restrictions. Dr. Johnson indicated he
would respond to the questions later in the day and speak with Petitioner's wife
by phone regarding any questions she might have. (PX 6)

On November 11, 2004 Dr. Johnson authored a letter to Attorney Michael Miles
regarding Petitioner and, more specifically, addressing information received from
Petitioner during his visit with him on November 29, 2004 wherein Petitioner gave
the doctor a piece of paper with several different questions posed to him. Dr.
Johnson indicated that Petitioner's only option with regard tc his right shoulder
would be surgery and if he didn't wish to proceed with surgery he would need
permanent work restrictions in line with an FCE. If he underwent right shoulder
surgery the goal would be fo allow Petitioner to resume activities as tolerated and
not need any restrictions; however, there could be no guarantee that surgery
would not necessitate restrictions. With regard to Petitioner's left shoulder, the
options, medically, were very limited. He did not feel additional surgery was an
option, that Petitioner's therapy had plateaued and he anticipated the need for
permanent work restrictions. (PX 6)

Petitioner returned to see Dr. Johnson on January 7, 2005, having last been
seen in September. He was reporting his shoulder still hurt and it felt like he had
a bunch of marbles in his shoulder whenever he tried to move it. The doctor was
going to contact the therapist regarding instructions. (PX 6)

On January 18, 2005 Petitioner filed for reconsideration of his social security
denial. (PX 17)

Petitioner applied for and received social security disability benefits on February
16, 2005. (Pet. Ex. 17) The ALJ concluded that based upon all of the evidence
in the record, that petitioner was able to lift up to 15 Ibs. occasionally, stand or
walk about six hours in an eight hour work day, sit about six hours in an eight
hour work day, reach or crawl only occasionally, and climb, balance, stoop,
kneel, or crouch frequently. These physical limitations arise from the claimant's
bilateral shoulder injuries. The ALJ concluded that the claimant had residual

6
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functional capacity to perform a reduced range of light work activity. Because of
the lack of transferable skills the ALJ found that Petitioner was disabled under
the guidelines. (Pet. Ex. 17)

When Petitioner returned to see Dr. Johnson on February 21, 2005 he reported
his shoulder still hurt and therapy had plateaued. The only thing the doctor could
offer was permanent restrictions. Petitioner did not wish to proceed with right
shoulder surgery given his circumstances and the doctor understood. He was
scheduled for an FCE (functional capacity evaluation). (PX 6)

Petitioner underwent an FCE on March 16, 2005. (PX 11)

Petitioner called Dr. Johnson's office on March 17, 2005 reporting pain after the
FCE the day before. He was told to take an over-the-counter pain reliever. He
later called back and stated his shoulder was feeling better. (PX 6)

Petitioner returned to see Dr. Johnson on March 24, 2005. Dr. Johnson adopted
the findings of the FCE and advised Petitioner that it was important and
necessary that Petitioner be placed on restrictions as set by the FCE. The FCE
& Dr. Johnson piaced the following permanent restrictions on Petitioner: (PX. 11)

By letter dated April 6, 2005 Petitioner was advised that his temporary total
disability benefits were being terminated as of March 31, 2005 as Petitioner had
reached maximum medical improvement. (PX 12}

Respondent's last payment of medical expenses occurred on April 27, 2005, (RX
3, 4,8)

Dr. Johnson was deposed July 6, 2005 in case “03 WC 44824." (PX 2) Dr.
Johnson testified that he is a board certified upper extremity orthopedic surgeon
practicing with Tri-State Orthopaedic Surgeons in Evansville, Indiana. Dr.
Johnson testified consistently with his office notes regarding his care and
treatment of Petitioner after the accident of August 3, 2010. He further testified
that at neither the initial visit of August 18, 2003 nor the next one on September
18, 2003 did Petitioner speak much about the mechanism of injury. (PX 2, p. 6)
Indeed, when asked at what point there was mention of a mechanism of injury,
Dr. Johnson referred to a patient information sheet dated November 29, 2004 in
which Petitioner stated he had “caught falling object.” (PX 2, p. 7)

Dr. Johnson testified as to causation of the bilateral rotator cuff injuries as
follows:

A. Okay. To my recollection, Mr. Gwaltney worked as an underground coal
miner. And having spent time underground, | know that that job is very
strenuous. A mechanism of injury of a person sustaining a jerking-type
motion to their upper extremity or their shoulder is a plausible mechanism
of injury that could account for a rotator cuif tear.
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Q. Okay. Can you just look - - or let me go back just so we're clear. And

your opinions that you're providing here today, are those within a
reasonable degree of medical certainty?

A. Yes, sir. (PX 2, p. 16)

Dr. Johnson testified that he had seen Petitioner in September and October of
2002 for his left shoulder but those were the only records he had of visits prior to
August 18, 2003. (PX 2, p. 17)

Dr. Johnson further testified that Petitioner had a documented left rotator cuff tear
prior to August of 2003 and Petitioner had mentioned to him before August of
2003 that his left shoulder was weak. (PX 2, p. 19) Dr. Johnson further testified
regarding the aggravation of Petitioner’s left shoulder injury in the accident:

A. As he had mentioned to me prior to this injury in August of 2003, he felt
that his left shoulder was weak. Certainly, if the patient had weakness in
his rotator cuff, then he is going to be less able to control things in an
overhead position because he doesn’'t have good rotator cuff strength. So
if he got his arm into a certain position where his rotator cuff was not able
to stabilize things for him, then that could have exacerbated this injury that
he may have had and certainly could have made his left shoulder feel
worse. (PX 2, pp. 19-20)

Dr. Johnson testified that the September 13, 2002 MRI showed a large rotator
cuff tear with evidence of tendon retraction. The updated MRI in August of 2003
was similar. (PX 2, p. 20}

Thereafter the following exchange occurred:

Q. Okay. The problems that you just previously testified, are those - - can a
person have exacerbations without any further objective findings on the
diagnostic films?

A Yes. (PX 2, pp. 20-21)
Dr. Johnson further testified regarding future prognosis:

Q. Okay. Do you have an opinion as to his prognosis for either shoulder? |
mean, you can separate them.

A. Well, he continues to have weakness with raising his arm over his head. |
think the FCE points out that he is very limited with what he can do above
shoulder height. As far as prognosis, | - - in my opinion, | don't think that
he is going to gain significant strength or additional motion overhead
because of the fact he doesn't have a rotator cuff on the leit to raise it
overhead. And we know that he has a rotator cuff tear on the right, and
there is a very good likelihood that that will progress and get bigger as
time goes by. (PX 2, p. 22)
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On cross-examination Dr. Johnson acknowledged that he did not have any
documented history from Petitioner, either directly or via a nurse, prior to
November 29, 2004, (PX 2, p. 26) He also acknowledged that the histories
provided to him during his direct examination came from Dr. Strickland and/or Dr.
Schafly and had never been heard by him prior to the deposition. (PX 2, pp. 26-
27)

Dr. Johnson agreed that there was no mention of any left shoulder problem
between August 2003 and the end of December of 2003. (PX 2, p. 28) When
asked if Petitioner had reinjured his shoulder in August of 2003 to the extent that
had been suggested today by the other histories would he have expected
Petitioner to compiain of problems with his left shoulder to the extent he did with
his right shoulder and Dr. Johnson repiied, "Yeah. [ would have expected that.”
(PX 2, p. 28) Dr. Johnson further testified that he explained to Petitioner that his
right shoulder tear was not as big as the one he had on the left side (predating
his work accident in 2003) and he had further told Petitioner back when he was
seeing him for the left shouider pre-2003 accident that his left shoulder tear could
get bigger as time went by. Dr. Johnson went on to explain that that was why
Petitioner did not want the same problem with his right shoulder. The tear in 2002
ta the left shoulder was a large tear. (PX 2, p. 29) Dr. Johnson testified that the
right shoulder tear in 2003 was a small to medium size tear. Dr. Johnson further
testified that the tear in 2002 was a result of a fall off a horse and not work-
related. He explained that Petitioner did not want to undergo surgery at that time
because he didn't want to miss work and couldn’t afford to be off work for four
months. (PX 2, p. 30) Dr. Johnson added that Petitioner may have undergone
some physical therapy but he really didn't know. (PX 2, pp. 31- 32) Dr. Johnson
also testified that he did give Petitioner some work restrictions for his left
shoulder in 2002. (PX 2, p. 34) The following exchange occurred:

Q.. So whether an individual can work as a coal miner with these
abnormalities depends on what?

A. Depends on the patient’s job, what they feel they're capable of doing,
and whether or not they feel that they would be safe in performing that job. ...

Q. So it really boils down to the motivation of the individual, correct?
A. That's correct. (PX 2, p. 34)

Dr. Johnson did put Petitioner on work restrictions on August 18, 2003. He
further testified that Petitioner’s initial presentation of symptoms in 2002 and
2003 was similar - shoulder pain and weakness, but different shoulders. (PX 2,
Pp. 35-36) When asked why he imposed work restrictions in 2003 for the smaller
tear but allowed Petitioner to continue working in 2002 with the larger tear, Dr,
Johnson explained, “The reason that | put him on restrictions in August of 2003
was because it was a work-related injury and | didn't feel comfortable assuming
responsibility to allow him to go back to work with no restrictions.” (PX 2, p. 36)
He continued, "When | saw him in September of 2002, it was at his discretion. He

9
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was the one that was responsible for making the ultimate decision as to whether
or not to go back to work based on the information that he provided to me......
And when | see a patient as a work-related problem, .....| erred on the side of
caution and that's why ! — | was the one that chose to put him on those work
restrictions.” (PX 2, pp. 36-37) Dr. Johnson went on to testify that Petitioner told
him in 2002 he felt confident that he could do his job. When asked, “But after a
work-related injury, he told you he wasn't confident he could do the job[?]" to
which the doctor replied, “| will say that he did not object to me putting him on
restrictions.” (PX 2, p. 38) Dr. Johnson recalled giving him restrictions in August
of 2003 but whether or not Petitioner followed them would not be something he
would know. (PX 2, p. 39) It has been the doctor's experience that when he
imposes restrictions in workers’ compensation cases the employers won't take
them back. (PX 2, pp. 39-40) He could not recall any coal miners being allowad
to go underground with restrictions; however, he acknowiedged that there might
be jobs they could do above ground with restrictions. (PX 2, p. 40)

With regard to Petitioner's left shoulder tear, Dr. Johnson testified that if a patient
has a small rotator cuff tear he strongly encourages them to consider having
something done sooner rather than later. He would not wait a year to fix
something like that. (PX 2, p. 43) He then acknowledged that Petitioner's left
shouider tear wasn't small when diagnosed in 2002 and that Petitioner did not
choose to proceed with left shoulder surgery until two months post-surgery on
the right shoulder. (PX 2, p. 44)

Dr. Johnson agreed that the right shoulder surgery was a standard procedure.
(PX 2, p. 44) He also agreed that it was just about the time Petitioner was getting
ready to be released to go back to work that he began complaining of problems
with his left shoulder. Petitioner then, on March 22, 2004, told the doctor he did
not think he could go back to work in the coal mines at any time in the future. (PX
2, p. 45)

Dr. Johnson further testified regarding Petitioner’s ability to return to work
following the right shoulder surgery:

Q. Let me ask you this: in April - - excuse me - - March and April of 2004,
with regard to the right shoulder only, was he capable of returning to his
regular job?

A. Based on my exam findings from April the 8" and what the patient
reported to me on April the 8™, no, 1 did not think he was capable of going
back to work underground in a coal mine.

Q. With regard to the right shoulder?

A Yes sir. (PX 2, pp. 46-47)

When asked what was the problem with the right shoulder Dr. Johnson replied
that Petitioner “told me it was still hurting. He had limited forward flexion and

10
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...he did not feel he had the strength in his arm capable of doing the job that he
was doing before. “ (PX 2, p. 47)

Dr. Johnson did not know if Petitioner proceeded with work hardening in early
2004. (PX 2, p. 48)

Dr. Johnson agreed that the left shoulder was a more difficult shoulder to fix and
that the treatment he was affording Petitioner in September of 2004 was
essentially for a condition that had been present since September of 2002. Dr.
Johnson was not treating an acute injury to the left rotator cuff that occurred in
August of 2003. (PX 2, p. 51) Dr. Johnson explained that that was one of the
reasons it was a more difficult procedure as Petitioner had waited two years
before undergoing it. (PX 2, p. 51)

Dr. Johnson also testified that when treating a patient for a work-related condition
he always completes a work duty/restriction form for the patient to take back to
the employer. (PX 2, p. 51)

Dr. Johnson knew Petitioner's condition in August of 2003 was work-related
because the "worker's compensation people in [his] office” scheduled the
appointment; however, he did not know how those peopie knew it was a work-
related matter. (PX 2, p. 53)

On redirect examination Dr. Johnson testified that Petitioner is right arm
dominant. (PX 2, p. 54) Dr. Johnson further testified regarding injuries to both
arms as follows:

Q. When a person injures both arms, does it make if harder to go back to
work if they're - - if in the past they only had one arm injured?

A. A person who has an injury to both arms is going to be more limited in
their ability to do things than a person who has only injured one arm. (PX
2, pp. 54-55)

On re-cross-examination Dr. Johnson was asked about any right shoulder
injuries sustained by Petitioner prior to August of 2003. Dr. Johnson testified that
his October 25, 2002 office note refers to a history provided by Petitioner of
having sustained a work injury two years earlier and sustained a jerking injury to
both shoulders. (PX 2, pp. 55-56)

On July 29, 2005, Petitioner met with and was examined by Louise Jeffords, MS,
CRC who was a consultant/case manager and certified rehabilitation counselor.
(Pet. Ex. 9) Ms. Jeffords' report of August 23, 2005 indicated Petitioner was a
57 year old coal miner who related that he always did poorly in school because
he had problems learning to read and problems reading and comprehending
course materials and test questions as he was passed on to higher grades.
Petitioner reported making very poor grades because of this and though a
learning disability was never diagnosed, he was routinely passed onto the next

11
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class year after year. Finally after completely t;e gth grade he left school and
got a job.

Ms. Jeffords further reviewed Petitioner’'s work history starting with kid jobs
during school. Following school, he obtained employment at Babcock & Wilcox
in Mt. Vernon where he received on-job training as a repairman and laborer. He
continued there for eleven to twelve years until the plant closed. He then got a
job at Arkla in Evansville, a company manufacturing gas grills and gas fired air
conditioners. His job description was similar to the previous one, repairing
equipment and parts. After one year, he moved to the White County Coal
Company on June 3, 1995 again working as a repairman/laborer, a job which he
performed until his medical restrictions prevented his return to work.

During his examination, it was noted that Petitioner was 5’4" and weighed 180
Ibs. and was right hand dominant. Petitioner recounted the accident and medical
history and his claim that surgery to both shoulders failed to resuit in
improvements. He reported both shoulders ache and limit his activities and he
has problems sleeping. Ms. Jeffords further noted the functional capacity
evaluation ordered by Dr. Johnson resulted in final permanent restrictions as
follows:

Maximum lifting 15 lbs. occasionally;
No climbing on ladders;

No crawling; and

No working over shoulder level.

In Ms. Jeffords' summaries and conclusion it was her impression that Petitioner
fits the classic description of an “odd lot” disabled worker because: 1) he is
prohibited medically from performing the job which has been his sole occupation,
2) he is not qualified for sedentary jobs because of his low functional levels for
any clerical or sales work which require ability to read, comprehend, or perform
mathematic functions, 3) he would have great difficuity re-training because of his
age and poor academic history, 4) the geographic area has little to offer in terms
of employment for the general non-disabled population. In short, she believed
him to be learning disabled and without skills for jobs within his medical
restrictions. (PX 9)

Dr. Schlafly's deposition was taken on November 7, 2005. (RX 11) Dr. Schiafly
testified consistent with his earlier written report. He acknowledged that Petitioner
told him about a left shoulder injury two to three years earlier than the 2003
accident but Petitioner believed he had only sprained it and sought no further
treatment. Petitioner also told him that things had “gotten better” but not
‘completely better.” One year later, he had also fallen off a horse and was
diagnosed with a torn rotator cuff. (RX 11, pp. 6-7) Dr. Schlafly believed that
Petitioner had bilateral torn rotator cuffs but that the left one was a chronic
condition most likely dating back to the initial episode Petitioner had described or
the fall off the horse. Dr. Schlafly was asked to assume that a person had a
documented rotator cuff tear and then had a subsequent injury and the MRI was
exactly the same. He was then asked whether that subsequent injury could
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actually injure the rotator cuff further although the films are basically identical and
the doctor testified "I don't think so.” He acknowledged that it might cause more
pain but once the tendon is torn, it will gradually get worse over time and pull
away from the bone and stretch and contract which is why one tries to fix a tear
as quickly as possible after it has occurred. (RX 11, pp. 15-16)

Petitioner's claim in “03 WC 44824" was dismissed for want of prosecution on
September 19, 2006. (PX 1)

On October 2, 2006 a meeting was held between Petitioner, his prior attorney
and June Blaine, a rehabilitation counselor retained by Respondent. (PX 10)

Petitioner stopped receiving long-term disability benefits on October 31, 2008,
based upon the opinions of Dr. Johnson and the vocational rehabilitation
counselor, (PX 18)

On January 5, 2007 Petitioner’s prior attorney was advised that Ms. Stone had
performed an evaluation of Petitioner due to his having been on long-term
disability benefits for a period of two years. Mr. Miles was advised that after the
initial two year period any continuing approval for long-term disability benefits
would be based upon Petitioner's inability to perform any type of gainful
employment. Based upon the evaluation and his treating doctor’s report,
Petitioner was terminated from long-term disability benefits as of October 31,
2006. He was already in a total offset of income benefits due to his benefit from
social security. His only remaining benefits was his insurance policy and ongoing
pension accrual for three years. (RX 7)

On May 30, 2007 a Petition to Reinstate was filed in “03 WC 44824." (See IWCC;
PX 1)

Ms. Blaine issued her vocational assessment report on January 19, 2007 (PX10)
The vocational testing by Blaine for Petitioner scored at the six grade level on
math and the reading at high school ievel. She noted that Petitioner was
currently receiving social security disability benefits and had been directed by
Respondent to apply for disability after he was terminated from his position.
When asked about any type of job search, Petitioner confirmed that he had not
done so, given the Social Security decision and his belief he wouldn't find job
within his restrictions. In the summary of findings, Ms. Blaine noted that in
exploring vocational options for Petitioner, “we know he would be unable to
return to his previous job duties given that the demand exceeds his functional
capacity”. In reference to other types of positions, we believe he has
demonstrated his ability to learn through on-the-job training but does lack both
formal education and/or clerical or computer skills that would be utilized for
sedentary/light level positions. The report went on to conclude that the only
types of positions Petitioner would be able to complete would be retail clerk, light
delivery, driver and unarmed security/guard monitor positions in his geographic
which these types of positions would offer him minimum wage to $7.00 an hour.
(PX10)
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On May 16, 2007 Petitioner signed his Application for Adjustment of Claim in this
matter. The Application for Adjustment of Claim was filed on August 3, 2007.
Petitioner acknowledged that a prior claim in “03 WC 44824" had been previously
dismissed. (PX 1)

Petitioner's Application for Adjustment of Claim in the instant proceeding was
dismissed for want of prosecution on March 15, 2013. (See IWCC records) The
case was reinstated on September 26, 2013. (See IWCC records).

Petitioner's case proceeded to arbitration on July 23, 2015. At the time of
arbitration the disputed issues included causal connection, the statute of
limitations, and the nature and extent of Petitioner's injury. Petitioner was the
sole witness testifying at the hearing.

Petitioner testified that he has a tenth grade education and was held back twice
in grade school and as a result was only qualified for jobs in the physical/manual
labor field. He believed he began working for Respondent in 1985. Before
working with Respondent, Petitioner only held manual labor jobs such as in the
oil fields.

Petitioner testified concerning a prior injury to his left shoulder on September of
2002. Petitioner testified that he feli off of a horse and suffered an injury to his
left shoulder for which he sought treatment from Dr. Johnson. He treated with
Dr. Johnson on three occasions in September and October of 2002. Petitioner
testified that it happened a long time ago but he thought his left shoulder
“probably” only bothered him for four to six weeks (“something like that") and that
he only missed maybe one day of work due to the injury. Petitioner testified that
from October of 2002 up until the date of the accident in August of 2003 he
worked without restrictions. Petitioner also testified that he denied having any
issues or treatment on his right shoulder pricr to the accident in August of 2003.

Petitioner testified that he and another man were working with a big vibrator and
putting the belt cover/guard back on when he was injured. Petitioner testified that
his co-worker climbed up on it while Petitioner balanced it. Petitioner explained
that as the co-worker was climbing up, it fell and he had to either let it fall or try
and catch it. Petitioner chose to try and do the latter and hurt his shoulders.
Petitioner estimated the guard weighed 150 — 200 Ibs. and that it eventually fell
to the ground because of its weight. Petitioner testified that immediately after the
accident he felt severe pain in both of his shouiders.

Petitioner testified that after the accident he was in constant pain and unable to
do anything. Petitioner denied undergoing any injections or physical therapy to
his right shoulder prior to having surgery in October of 2003. Petitioner was
asked some questions about his left shoulder condition before and after the
August of 2003 accident. While Petitioner testified that his left shoulder problems
pre-accident (2003) went away he testified to ongoing pain after the August of
2003 accident that continued until he had surgery and never really improved.
Petitioner claimed that the pain in his left shoulder after his August 2003 accident
was worse than the pain he experienced after falling off the horse in 2002
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the August 2003 accident.

Petitioner testified that he was released by Dr. Johnson in March of 2005 but has
not worked or applied for work since then. He gave two reasons for not doing so.
First, he is only qualified to do physical therapy and he can no longer carry that
part of the job. Second, he is not suitably educated to do anything else.

Petitioner testified that he is right handed. He has difficulty with his right shoulder
lifting or doing any lifting overhead. He also has problems with pain when using
his right shoulder, as well as weakness. Petitioner also has the same problems
with his left shoulder. Petitioner did not feel he could hold a gallon of milk straight
out in front of him with either arm. Petitioner further testified that his right
shoulder hurts more than his left shoulder because he uses it more. Petitioner
further testified that he has pain in his shoulders one hundred percent of the time
and it increased with activities such as driving.

Petitioner identified PX 14 as a document (long-term disability application
request) that he received from Respondent while off work. It was sent to him on
March 31, 2004. It was Petitioner's understanding that while he was a member of
the plan his life insurance would be extended for two years and he would be
eligible for a $10,000.00 lump sum death benefit. Petitioner further testified that
he received a letter dated April 28, 2004 (PX 15) advising him that he had been
approved as a member of the plan. Petitioner acknowledged that the second
page of PX 15 set forth the benefits he was to receive under the plan and there
was an offset of the benefits because he was receiving social security benefits.
Petitioner further testified that he was receiving social security benefits because
he was fired from his job after six months of being off work and he was told to
sign up for social security.

Petitioner identified a copy of his pension plan as PX 16. It was Petitioner's
understanding that for every year he was on the plan his pension would increase
about $35.00 per year and he was on the plan for approximatsly two years.
Petitioner believed the plan was discontinued around October 31, 2008. It is
Petitioner's understanding that his pension benefit is $70.00 more than it would
have been had he not been on the long-term disability plan. PX 18 is a copy of
the letter Petitioner received informing him that he had been approved under the
plan.

On cross-examination Petitioner acknowledged that the life insurance he
received for the two years he was approved for long-term disability was paid by
the company, not by Petitioner. He also agreed the death benefit was solely
funded by the company.

Regarding the incident in 2002, Petitioner recalled falling off the horse. He also
agreed that he underwent a left shoulder MR in 2002 and that it showed a large
complete rotator cuff tear with a tendon retracting into his shoulder. When asked
if that was a pretty significant injury with obvious pain, Petitioner testified in the
affirmative, adding that it bothered him probably for four or five weeks. He also
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recalled that the doctor discussed surgery with him but he didn’t want to do so
because he needed to work. He also agreed he underwent some therapy but he
didn't really remember it. Petitioner did not recail telling the doctor during their
October 25, 2002 visit that he recalled an incident two years earlier when he was
using a rope to control a heavy piece of metal that became unstable and he
sustained a jerking injury to both shoulders; however, he added that he probably
did. He also recalled telling Dr. Johnson that he had spoken with fellow
colleagues at work that he had hurt both shoulders for about fwo weeks after that
accident in 2000 adding that when he usually hurt his shoulders it would go away
after a while. He did not recall telling Dr. Johnson that there was a good
possibility that if he tore the muscles in his left shoulder he might have done the
same thing to his right shoulder. He did not remember if Dr. Johnson offered him
a right shoulder MRI at that time to see if there was something to be fixed.

Petitioner was also asked about his ability to work after the accident in 2003.
While he testified that his pain was so bad he could not work after the accident,
he acknowledged that he did actually work for two months after the accident
albeit on light duty. When further asked about light duty at the mine and the fact
Dr. Johnson had testified that he had him off work, Petitioner replied, “They want
you there.” Petitioner was pretty sure Dr. Johnson told him to work light duty.

Petitioner acknowledged receiving temporary total disability benefits when he
underwent right shoulder surgery in October of 2003. When asked if he
requested the paperwork for long-term disability benefits in late 2003/early 2004
while receiving workers' compensation benefits and still considered an employee
of Respondent, Petitioner couldn’t remember if he asked for the paperwork or it
was simply provided to him. He acknowledged that his employment officially
ended in March of 2004 and that by then he had requested both long-term
disability benefits and social security. When asked if he had any intention of
going back to work in the spring of 2004, Petitioner replied that he couldn't as he
had been fired and he wasn't physically able to work. He also agreed that at that
point in time he wasn't sure how long he would be physically unable to work and
he hadn't begun treating for his left shoulder yet.

Petitioner admitted that he knew of other co-workers who had returned to the
mine after rotator cuff and back surgeries. He did not feel he could go back to
work after his right shoulder surgery because he had been going to physical
therapy for several months and there was a concern about a second surgery but
Petitioner didn't want to go through it unless he absolutely had to.

On redirect examination Petitioner testified that his shoulders have not improved
since March of 2005. He couid not recall anyone at work undergoing surgery to
both shoulders and returning to work.

No physical therapy records were admitted into evidence.

The Arbitrator concludes:
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1. Statute of Limitations. 1 61V cCco' 02

Petitioner’'s date of accident is August 10, 2003.

Petitioner received TTD benefits from October 21, 2003 through March 31, 2005
when Respondent terminated them.

Respondent’s workers’ compensation carrier paid no further medical bills after
April 27, 2005.

No evidence was presented showing payment of any medical bills by
Respondent’'s group medical plan for which credit may be allowed under Section
8(j) of the Act and the parties stipulated that no payments were made. (AX 1)

Petitioner, however, continued receiving long-term disability benefits until
October 31, 2006 when Respondent terminated them in light of Dr. Johnson's
records and the vocational rehabilitation assessment.

Petitioner contends that the statute of limitations was extended until October 31,
2006 when Petitioner was terminated from his long-term disability plan.

Petitioner filed the instant claim on August 3, 2007, which was more than three
years after the accident of August 10, 2003. It was also more than two years after
the last payment of medical bills (April 27, 2005).

Section 6(d) of the Act provides that in any case, other than one where the injury
was caused by exposure to the radiologic materials or equipment or asbestos
unless the application for compensation is filed with the commission within three
years after the date of the accident, where no compensation has been paid, or
within two years after the date of last payment of compensation, where any has
been paid, whichever shall be later, the right to file such application shall be
barred.

Section 8(j)1 of the Act provides that in the event the injured employee receives
benefits, including medical, surgical, or hospital benefits under any group plan
covering non-occupational disabilities contributed to wholly or partiaily by the
employer, which benefits should not have been payable if any rights of recovery
existed under the Act, then such amounts so paid to the employee for any such
group plan shall be consistent with, and limited to, the provisions of paragraph
two hereof, shall be credited to or against any compensation payment for
temporary total incapacity for work or any medical, surgical or hospital benefits
made or to be made under this Act. In such event, the period of time for giving
notice of accidental injury and filing application for adjustment of claim does not
commence to run until the termination of such payments.

Payment of benefits under a group plan covering non-occupational disabilities
tolls the running of the statute of limitation until the determination of said
payments. Creelv. Ind. Comm’n, 54 IIl.2d 580, 581-581; Caterpillar Tractor
Company v. Ind. Comm’'n, 33 Ill.2d 78 (1965).
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Respondent conceded that the long-term disability plan under which Petitioner
was a member and received benefits was a group plan covering non-
occupational disability contributed to wholly or partially by the employer.
Petitioner received long-term disability benefits while simultaneously receiving
social security disability benefits and temporary total disability benefits. However,
Petitioner's temporary total disability benefits were terminated as of March 31,
2005 and, at arbitration Petitioner did not seek any additional temporary total
disability benefits beyond that date. Therefore, Petitioner did not continue
receiving long-term disability benefits after March 31, 2005 in lieu of temporary
total disability benefits. Therefore, the long-term disability benefits Petitioner
received from April 1, 2005 through October 31, 2006 were independent of any
waorkers' compensation claim and not a substitute for temporary total disability
benefits. Additionally, Petitioner's pension benefits and /or life insurance under
his long-term disability plan would not constitute “compensation” within the
meaning of the Act.

Based upon the foregoing, Petitioner's Application for Adjustment of Claim herein
was not timely filed as it was not filed within two years of April 27, 2005.
Petitioner's claim for compensation is barred.

2. Causal Connection.

Even assuming, arguendo, that Petitioner’s claim was timely filed, Petitioner
failed to prove that his current condition of ill-being in his shoulders is causally
connected to his August 10, 2003 accident. This determination is largely
centered around Petitioner's credibility and motivation, both of which are found to
be highly suspect by the Arbitrator.

While accident is not disputed, there are some questions surrounding it. When
Petitioner first presented for medical attention on August 12, 2003, he gave a
history to Dr. Stricklin (Carmi Medical) of having tried fo catch a beit. He further
told the doctor that the pain began about one week eariier and the apparent
precipitating event was catching a belt. If the pain began a week earlier in both
shoulders that would have pre-dated the August 10, 2003 accident.

In addition, when Petitioner began treating with Dr. Johnson post-accident, the
visit was labeled as a "re-evaluation.” Dr. Johnson made no mention of any
August 10, 2003 accident and noted that Petitioner only sought treatment for
right shoulder complaints. It is hard to believe that Petitioner, who testified he felt
immediate and severe pain in both of his shoulders after the accident, would not
have mentioned this to the treating physicians, especially Dr. Johnson, when
presenting for treatment. While Dr. Johnson imposed bilateral shoulder
restrictions he didn't explain why he did so and he certainly didn't relate the
restrictions to any work accident because none was mentioned. In light of the
doctor's reference to the visit as a "re-evaluation” and the failure to reference the
recent work accident, the Arbitrator reasonably infers that Dr. Johnson was
seeing Petitioner in follow-up for his complaints going back to 2002. That would
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aiso explain why the doctor gave Petitioner left-sided shoulder restrictions even
though Petitioner only voiced right shoulder complaints.

The Arbitrator also notes that the two MRIs for Petitioner's left shoulder (pre and
post-accident) were essentially identical and Dr. Schlafly credibly explained that
while an injury in between the two might result in some pain, the pathology is
essentially the same. Petitioner should have undergone left shoulder surgery
long before the August 2003 accident but did not.

With regard to Petitioner’s testimony regarding any prior problems with his left or
right shoulders the Arbitrator did not find it entirely believable. He denied any
probiems with his right shoulder prior to August of 2003; however, this is clearly
contradicted by the medical records of Dr. Johnson. Similarly, he tried to
downplay the significance of the prior injury to his left shoulder “believing” that it
bothered him for just a little while and testifying that he had no residual problems
as he was able to continue with full duty work. The Arbitrator is not persuaded by
a preponderance of the credible evidence that such was the case. Rather, she
believes Petitioner continued to work despite the condition of his shoulders
because he needed the income. She also believes that Petitioner may have
wanted to pursue further treatment back in 2002 as it was at that point he
suddenly recalled a work incident involving both his shoulders and he believed
he might have "torn” both shoulders during that incident. With regard to this claim
Petitioner has followed a similar course — that is, he reported complaints to his
doctor (also only in one arm), later recalled an accident at work, and later
thereafter believed he also hurt his other shoulder in that work accident. The
Arbitrator believes Petitioner had needed treatment to his shoulders for some
time but had financial concerns which could be rectified by taking time off from
work under the guise of workers' compensation. Petitioner's belief that he could
work in 2002 but that he could not work after his work accident in 2003 is
suspicious, given his motivation.

Petitioner’s credibility and motivation is further questioned by his reluctance to
return to work after the right shoulder surgery. As Petitioner was recovering from
his right shoulder surgery and nearing a point of returning to work, he voiced
ongoing subjective complaints and a reluctance to be able to return to work in the
coal mines. He also began expressing left shoulder complaints for the first time
since the August 12, 2003 Carmi Medical Center visit.

The Arbitrator further finds the opinion of Dr. Johnson regarding causal
connection unpersuasive in this instance. While Dr. Johnson acknowledged
treating Petitioner prior to the 2003 work accident, he really lacked specific
details regarding the work accident of 2003 and, more importantly, never
considered Petitioner's prior right shouider complaints and history of a work
accident that reportedly occurred in 2002. At the end of his deposition he
acknowledged the history and a prior right shoulder injury but he never
considered its impact or role in terms of causation.

While Dr. Schiafly, Respondent's examining physician, found causal connection
for the right shoulder he based his opinion on a presumption of no prior right
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shoulder injuries. This was incorrect as Petitioner’s records with Dr. Johnson
note a prior right shoulder injury.

Petitioner failed to prove that any symptoms he may have experienced in either
shoulder on August 10, 2003 or the need for his shoulder surgeries was the
result of the August 10, 2003 accident.

3. Nature and Extent.

Given the Arhitrator's determination on the issues of the statute of limitations and
causal connection, this issue is rendered moot.

Petitioner's claim for compensation is denied and no benefits are awarded.
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08 WC 32254, 10 WC 44158 & 11 WC 45344

Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) Reverse | Causal connection| D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
l___’ Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Angelique Garzon,
Petitioner,
Vs, NO: 08 WC 32254
10 WC 44158
11 WC 45344
City of Chicago,

Respondent 161WCC0730

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation, medical
expenses, temporary total disability and nature and extent, reverses the Decision of the Arbitrator
with respect to claim 10 WC 44158 and awards compensation, while affirming and adopting the
Decisions of the Arbitrator with respect to claims 08 WC 32254 and 11 WC 45344, for the
reasons stated below.

Findings of Fact

L Prior History

Petitioner testified that she had previously injured her right wrist, shoulder and neck in
2006 and received a settlement for same. (T.9-10). Petitioner noted that her job duties as an
administrative assistant in 2006 involved “[b]asically data entry work, proofreading, copying,
filing.” (T.10). She indicated that the data entry work included “[p]roduction daily work sheets
from the crews, requests from the alderman’s offices for tree trimming or removals [of] stumps
or planting, anything that had to do with city trees.” (T.10). Petitioner is right hand dominant.
(T.11).

A review of the record shows that prior to the accidents in question Petitioner presented to
MercyWorks on 8/19/05 complaining of pain in the right wrist radiating to the forearm, elbow,
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upper arm and right shoulder. (RX2). At that time Petitioner related that she “... has been typing
continuously throughout the week and has been straining her neck and head.” (RX2). Petitioner
was diagnosed with a strain of the right wrist, right hand, right arm, right elbow and right neck.
(RX2).

In a MercyWorks “memo” dated 10/4/05, Dr. Homer Diadula noted that Petitioner ... saw
Dr. Nagle who diagnosed the patient to have CTS and/or cubital tunnel syndrome. .. Dr. Nagle
also mentioned also [sic] about pronator syndrome and cervical radiculopathy. Still complaining
of same pain in the right wrist, elbow, hand, shoulder and right side of neck ...” (RX4). Dr.
Diadula’s diagnosis was right carpal tunnel syndrome and right cubsital tunnel syndrome. (RX4).

Petitioner underwent a right carpal tunnel release by Dr. Nagle on 1/23/06. (RX2).

In a MercyWorks “memo” dated 2/28/06, Dr. Diadula noted that in addition to right wrist
pain Petitioner was ... still bothered by the right shoulder pain,] is 3/10 on the scale especially
when she does repetitive movements.” (RX4).

Petitioner visited Dr. William Heller at Midland Orthopedic Associates on 3/7/06
complaining of right shoulder pain that “...began sometime prior to the carpal tunnel release
surgery [on 1/26/06]. She works in a clerical capacity but states that she lifis files during her
work duty and that she thinks the lifting of files from a drawer to a desk on a repetitive basis has
caused her shoulder pain. It does not awaken her at night and does not bother her at all times,
but at times she finds it very limiting.” (RX2).

In a MercyWorks “memo” by Dr. Diadula dated 3/7/06 it was noted that ... Dr. Heller
called me and told he [sic] that the right shoulder is related to the job that she was doing, pulling
the file[s] that are tightly packed, pulling them out of the drawer adn [sic] then back in for 15
years...” (RX4).

Midland Orthopedic Associates records also contain a “Work-Related Injury” form filled
out and signed by Petitioner on 3/7/06 describing the injury on 8/15/05 as follows: “I believe that
I have wom out the cartiledge [sic) inbetween [sic] the shoulder and arm, from repetitive use
from typing, also pulling files from file cabinet (sometimes jammed pack and tightly fitted) it is
not easy to pull the file out and/or to return the file when they are tightly packed together. I have
been doing the above duties for 15 years, with continued movement it feels like its [sic]
inflaming. Also the neck from looking down at my sheets, and then the computer, approx. 2-3 X
per address, approx. 200-500 addresses daily. The neck is stiff and hurts when I turn to the Rt.”
(RX2;RX3).

An MRI of the right shoulder performed on 3/15/06 revealed “[flindings consistent with
supraspinatus tendinopathy and hypertrophic degenerative changes of the acromioclavicular
joint.” (PX2).

In an office note dated 3/31/06, Dr. William Heller noted that the MRI of the right shoulder
“... basically demonstrates rotator cuff tendinosis, no significant tear, and there is also some AC
joint hypertrophy.” (RX2). Dr. Heller administered a corticosteroid injection and noted that
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Petitioner *... is now discharged from care to follow up only if symptoms recur or do not
respond to the injection. She will return to all regular work duties on 4/3/06 once the injection
has taken effect.” (RX2).

In a MercyWorks “memo” by Dr. Diadula dated 3/23/06 it was noted that Petitioner was
full duty as of 3/27/06. (RX4). The diagnoses included strain, right wrist, right hand, right arm,
right shoulder, right neck and right elbow; right shoulder supraspinatous tendinopathy; status
post carpal tunnel surgical release. (RX4).

In a MercyWorks “memo” by Dr. Diadula dated 3/31/06 it was noted that “[tloday the
patient saw Dr. Heller, who gave her a final release to full duty.” (RX4).

In a MercyWorks “memo” dated 5/12/06 it was noted that Petitioner had seen Dr. Nagle
the prior day and had been released. (RX4). It was also recorded that Ms. Garzon was “[d]oing
home exercises, complaining of intermittent pain to right shoulder, takes Darvocet/Flexeril
periodically. Minimal tenderness right shoulder over supraspinatous, full range of motion to
shoulder, elbow, wrist ... Dx: S/P right shoulder tendinopathy. Right wrist, right elbow strain.
Tx: Full duty and discharged.” (RX4).

In a MercyWorks “memo” by Dr, Diadula dated 8/28/06 it was noted that Petitioner “. ..
feels the shoulder to be worse. Positive on and off right shoulder clicking. The right wrist is
80% better. She requests to see Dr. Heller again for the right shoulder.” (RX4).

Petitioner returned to Dr. Heller on 9/11/06 complaining of recurrent pain at which time an
additional injection was administered. (RX2). Dr. Heller also noted that he explained to
Petitioner that he did not think that therapy would benefit her “... because she has completely
normal motion and basically normal strength and 1 am afraid that therapy will only aggravate her
condition.” (RX2).

In an office note dated 10/6/06, Dr. Heller noted that “[s]he states the right shoulder feels a
little bit better after her last injection but she still has symptoms.” (RX2). Dr. Heller concluded
that “[a]t this point, she’s had two injections. She’s had symptoms for greater than 6 months,
they are tolerable. She has normal motion. I think she should continue to tolerate her symptoms
and if they worsen in the future to the point where she can no longer perform work duties or
tolerate the pain and weakness, we can discuss arthroscopic management. In the meantime she is
discharged from care to regular duties to follow up as necessary.” (RX2).

In a MercyWorks “memo” by Dr. Diadula dated 10/6/06 it was noted “[t]oday, the patient
saw Dr. Heller, who released her to regular duty and advised to return to him only as needed.
Right shoulder pain is 3/10 on the scale. Right shoulder: full range of motion, tender deltoid and
anteriorly. Right side of the neck is tender in the SCM and paracervical, full range of motion,
not pain-free. Dx: Right shoulder tendinopathy. Strain, right neck. Tx: Cyclobenzaprine,
Darvocet, warm soaks, apply ice/heat. Full duty and discharged.” (RX4).

Petitioner agreed that she filed a workers’ compensation claim alleging an accident date of
8/15/05 with respect to these prior problems with her right shoulder. (T.50-51). She noted that
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she was working in the Department of Forestry at the time and received treatment in the form of
two cortisone injections and physical therapy. (T.51-52). She also acknowledged that she would
have no reason to doubt the records if they show that the Commission approved settlement
contracts in that matter on 11/28/07. (T.52-53). The IWCC printout admitted at RX1 shows the
settlement included 2% loss of use of the right arm and 17.5% loss of use of the right hand.

Petitioner indicated that she believed she had physical therapy possibly in 2007 following the
8/15/05 injury to her right shoulder and that when she settled her workers’ compensation case for
that injury she was done with her medical treatment. (T.88). She denied receiving any treatment
to her right shoulder between the time she resolved her 2006 case and April of 2008. (T.88).

Il. History re: current claims

A) “the right shoulder injury” (10 WC 44158)
1) Accident

Petitioner testified that on 1/25/08 (or less than three months prior to the claimed date of
accident) her office moved to the third floor at 2342 South Ashland. (T.12). She indicated that
the building was considered a “green building.” (T.12-13). She noted that the windows did not
open and that she would have to walk through a vacuum or “LEED” door ten (1 0) to fifteen (15)
times a day. (T.14,19-20,45). She indicated that *... the door would try to close itself while
you’re pushing it open, and you had to push the door forcibly to open it or to go into the office.”
(T.20). She noted that she would have to push the door when she was going into operations, and
that after she was done making copies and the like she “... would have to go back out and pull
it...” (T.20). Petitioner indicated that she would have to go through the door “[t]Jo make copies,
to pick up faxes, to make books for the aldermen’s offices, the Arbor Day program, basically
copies[,] faxes and books, pamphlets that [she] would put together.” (T.21). In addition, she
would do data entry at her desk as well as filing using cabinets that were lower than the five-
drawer cabinets in the old building. (T.21). Petitioner noted that she is 5’2" tall. (T.22). She also
noted that the top drawer in the five-drawer cabinets in the old building was approximately at her
eyebrow and that she noticed the files were “... very compacted together. We would have to
wiggle the files out, wiggle them back in. It was just too much in there.” (T.22). She stated that
she would use her right arm to do the filing. (T.22).

Petitioner testified that the move to the new building entailed unpacking filing cabinets,
putting the files in file boxes, labeling the boxes and then unpacking the boxes when they were
transported and putting them into the new filing cabinets. (T.23). She noted that the move took
probably more than a week to pack the files and about a week of unpacking, in addition to her
regular work duties. (T.23). Petitioner indicated that she was not alleging any injury from the
move to the new office. (T.69-71).

Petitioner indicated that she did not have that much pain before the move, other than a little
bit of pain in her shoulder, and that she was “... stil] fine with the shoulder and the arm until later
when [she] received more duties.” (T.24-25). Along these lines, she noted that in February of
2008 they started doing planting and fire hydrant permits in addition to her regular data entry
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operations, which meant she “... would have to type them up in the system, print them out, pick
them up from the copy machine, fax them over to the private contractors and then come back and
file them.” (T.25-26). She was not sure how many of these she would do a day. (T.26).

Petitioner agreed that her job was primarily data entry and that she only had access to the
door in question starting at the end of January 2008. (T.67). She indicated that she typed 6-1/2
hours a day and that she was required to leave her desk for photocopies, faxes and making
pamphlets for schools. (T.67-68). She agreed that her shoulder began bothering her with the
preparation of the Arbor Day pamphlets. (T.68). She noted that they “... started [the pamiphlets]
approximately the middle of March, and then by the first week or so of April going back and
forth and everything it became too much, so [she] asked for help.” (T.69). She agreed that it
would be about a 2-1/2 to 3 week period from when she started the pamphlets until she reported
pain occurring in the first week of April. (T.69).

Petitioner testified that in March 2008 she “started with the Arbor Day celebration duties;
and that’s when [she] had 50 aldermen’s offices to call, 50 plus schools to call, coordinate 50
volunteers with that, update everything into the subsystem, spread sheets, fax over paperwork,
get permission from principals and vise[sic]-principals and just total coordination of the entire
Arbor Day celebration which was done in April around Mayor Daley’s birthday ...” (T.26-27).
At that time she “started getting tired doing with [sic] all the data entry, going in and out of the
doors, making copies, faxes. The machine didn’t have a stapler on it. [She] had to manually
staple the pamphlets.” (T.27). She agreed that she had to manually staple 50 pamphlets for 50
schools, or 250 [sic) with three staples per manual. (T.27). She indicated that they would also do
extra copies. (T.27). She stated she would have to go through two doors, including the vacuum
door shown in RX8 to get to the printer, copier and fax in the office next door. (T.28). On re-
cross, Petitioner agreed that she had regularly done the Arbor Day duties in prior years as well.
(T.89).

Petitioner testified that there was no other door to the area with the copy machine than the
LEED door. (T.74-75). She agreed that she would not have to go through that door in the
morning to get to her office, to take a break or when she went home for the day. (T.75-76). She
indicated that she would sometimes have to go through the door several times per hour to make
copies during the busy season, which was basically the one month around the Arbor Day
celebration. (T.76). She stated that she was not allowed to use copy machines in other parts of
the building. (T.77).

Petitioner shot a video of the office setting and the LEED door using her phone in 2014.
(T.45-47). She later attempted to submit this video into evidence at PX23. The exhibit was
rejected. (T.175). The parties agreed that to enter the operational room the door has to be
pushed away from you, and that the door has to be pulled toward the individual to exit the room.
(T.111).

2) Treatment

A City of Chicago “Report of Occupational Injury or [llness” prepared by Eamon Gaughan
and signed by Petitioner on 4/17/08 shows a date of injury of 4/16/08 and contains the following






08 WC 32254, 10 WC 44158 & 11 WC 45344

E 16IWCCO0%730

description of the injury: “Admin. Asst. Garzon began feeling pain in right wrist and arm and
shoulder. Pain began last week on or around April 9. She stated she has been given additional
duties and this increased her pain level.” (PX1).

Petitioner agreed that she visited MercyWorks on 4/17/08. (T.28). In a MercyWorks
“Patient & Employer Information™ form dated 4/17/08 the following description of the injury
was recorded: “pain in my wrist, and shoulder area, when typing, or writing, copying, filing.”
(PX1).

Petitioner testified that she subsequently visited the physicians at MacNeal Physicians
Group. (T.28). In a letter dated 5/15/08, MacNeal Physician Group’s Dr. Joyce Tarbet recorded
that Petitioner “... complains of anterior right shoulder pain since April 9, 2008. The patient
does data entry. The patient states that as a result of increased workload she began to experience
her right shoulder pain. She was evaluated by her company physician on April 17, 2008... [T]he
patient has complained of right shoulder pain in the past. She states that in March 2006[] [sThe
had an MRI of the right shoulder. Then in October 2006 she had a cortisone injection. She
states that this helped for about a year and a half. In January 2007 she also had some physical
therapy for her neck and arm. The patient has undergone a right carpal tunnel release back in
January 2006. This was under workman’s compensation. With regards to the right shoulder
today, the patient has had no recent treatment.” (PX4). Dr. Tarbet’s impression at that time was
bicipital tendonitis and her recommendation was physical therapy for iontophoresis treatments.
(PX4).

Petitioner testified that she underwent physical therapy at MacNeal Hospital in June and
July of 2008. (T.29).

In a MacNeal Hospital “Outpatient Physical Therapy Peripheral Evaluation” form dated
6/10/08, it was noted that “pt [with] occasional dull ache in r[ight] sh[ou]ld[e]r — worsened April
"08 [with] having [increased] workload; had similar pain [approximately] 1 yr ago — rec’d relief
[with] PT/cortisone injection.” (PX3). The diagnosis noted at that time was “r[ight] biceps
tendinitis/RC tendinitis.” (PX3).

An MRI of the right shoulder was performed on 7/31/08. (PX5). While noting that the
study was slightly limited secondary to patient motion, the radiologist’s impression was 1) small
partial tear involving the anterior insertion of the supraspinatus; 2) suspicion for tear of the
capsular portion of the long head of the biceps tendon; 3) fraying and increased T2 signal
involving the superior labrum as well as suspected subtle injury to the labrum; and 4) moderate
acromioclavicular joint degenerative changes predisposing to impingement. (PX5).

On 3/30/09 Petitioner visited Dr. Erling Ho at Orthopedic Associates of Riverside. (T.29-
30). In a letter addressed to Dr. Ralston on that date, Dr. Ho noted that Petitioner had worked in
a job performing data entry for approximately 18 years, and that “[s]he was also doing quite a bit
of filing and all of this overuse caused her to have shoulder pain.” (PX5). Dr. Ho concluded that
“[a]s she has already exhausted conservative treatment she is interested in going forward with
surgical treatment. I think this is reasonable, however, I think I would like to update her imaging
studies. We are going to order an MRI arthrogram of her shoulder in order to fully evaluate the
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An MR arthrogram of the right shoulder performed on 4/14/09 revealed 1) a full-thickness
tear of the anterior fibers of the distal supraspinatus tendon with mild interstitial tearing
extending to the musculotendinous junction, 2) mild distal subcapularis tendinosis, and 3) no
evidence of labral injury. (PX3).

In a letter dated 2/3/10, Dr. Ho noted that “[w]e last saw [Petitioner] about a year ago, at
which point, it was noted she had a small full-thickness rotator cuff tear. She was unable to go
ahead with surgery because of job considerations, but now she returns today and she wishes to
proceed with the shoulder arthroscopy.” (PX5). Dr. Ho indicated that this would be scheduled to
be done in approximately one month’s time. (PX5).

Dr. Ho subsequently performed surgery on Petitioner’s right shoulder on 3/16/10 in the
form of 1) arthroscopic debridement of glenohumeral joint; 2) arthroscopic rotator cuff repair;
and 3) arthroscopic decompression. (PX3;PX5). The pre and post-operative diagnosis was ri ght
shoulder rotator cuff tear. (PX3;PX5).

An EMG study performed on 6/22/10 revealed no significant abnormalities, noting that
“[t]hese electrodiagnostic findings would suggest that by far most likely the patient’s current
pain symptoms are on a musculoskeletal basis, likely related to overuse type tendonitis in the
wrist and elbow, etc. Clinical correlation is suggested.” (PX5;PX6).

In an undated letter addressed “to whom it may concern”, Dr. Ho noted that Petitioner “. ..
still has limited use of her right arm and she is unable to return to work full time without
restrictions. It is my estimation that she is able to return to work approximately 10/8/10.
Currently she is undergoing therapy and rehabilitating her right shoulder.” (PX5).

In a letter dated 10/8/10, Dr. Ho indicated that overall Petitioner was doing well, that she
“... still has occasional trouble sleeping but has resumed all of her normal activities. She is
ready to go back to regular duty work.” (PX5). Dr. Ho thereupon released Petitioner to return to
regular duty on 10/18/10, noting that “[s]he will continue her home therapy exercises. We will
see her back in three months for a final clinical check. She tells me, as an aside, her left shoulder
has really begun to hurt her as well...” (PX5).

Petitioner noted that she had physical therapy and lost time from work following the first
surgery, specifically from 3/17/10 to about 10/17/10. (T.30-31). She recalled that while she was
off work she received benefits from the City of Chicago pension fund for four months at about
half her salary. (T.31-32). Petitioner testified that she still had pain when she returned to work in
2010 after the first surgery. (T.32). At that time she was working at the auto pound because she
had been told that she was on a layoff list. (T.32). She worked at the auto pound from 1/5/09
until 5/13/13. (T.33). Petitioner has not returned to work since. (T.34).

In a letter dated 10/29/10, Dr. Ho noted that Petitioner had “... return[ed] to work but has
been doing quite a bit of writing as well as light lifting, This has been giving her discomfort in
the shoulder.” (PX5). Dr. Ho’s impression was that “Ms. Garzon has done very well after her
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right shoulder arthroscopic rotator cuff repair. Because she is still somewhat sore, 1 think some
of this is due to inflammation of muscle spasm, | am ordering a TENS unit for her right
shoulder...” (PX5).

In a letter dated 2/25/11, Dr. Ho noted that Petitioner “... has done very well one year post
right shoulder arthroscopic rotator cuff repair. From my standpoint, she is released. She may
continue with all of her normal activities. She is still using her TENS unit for help with her
musculoskeletal pain and 1 do think that she would benefit from an evaluation by Dr. Rizvi (for
fibromyalgia) because she does have diffuse body musculoskeletal aches and pains which do not
appear to be localized.” (PX5).

In a letter dated 4/4/12, Dr. Ho recorded that Petitioner ... had previously seen an
orthopedic surgeon for evaluation of the right shoulder in 2006. By the time I saw her [on
3/30/09], she had already been seen by Dr. Tarbet and scheduled for decompression of the right
shoulder but because of job security issues, she did not go forward with surgery at that time. She
was able to return to work in a limited capacity secondary to persistent pain but by 2009, her
shoulder had progressed to the point where she is having severe discomfort almost on a daily
basis...” (PX7). Dr. Ho went on to state that Petitioner “... did have an MRI in 2006 of her right
shoulder which showed rotator cuff tendinopathy. She also had an MRI of the right shoulder on
July 31, 2008 which showed a partial tear of the supraspinatus tendon. The subsequent MR
arthrogram of the right shoulder on April 14, 2009 showed a full-thickness tear. Based on these
MRIs as well as the physical examinations that occurred during these periods of time, it seems
fairly clear that her rotator cuff pathology progressed between the years of 2006 and 2009. 1
think it is highly possible that the work that she was performing during these years certainly
exacerbated the preexisting rotator cuff tendinopathy and potentially caused a full-thickness tear
of her shoulder. It is consistent that constant lifting as well as filing at chest and shoulder level
work could irritate the partially tom rotator cuff and potentially cause of [sic] full thickness
rotator cuff tear which was eventually treated surgically.” (PX7). Dr. Ho concluded that “[i]t is
my medical opinion that Ms. Garzon’s rotator cuff injury was definitely exacerbated by her work
activities and potentially caused by her work activities.” (PX7).

At the request of Respondent, Petitioner visited Dr. Brian J. Cole on 2/18/13 for purposes
of a §12 examination. (RX9). Following his examination and review of the medical record, Dr.
Cole’s diagnosis was “[p]ersistent right shoulder pain, subjectively, relatively well preserved.
Exam findings are most consistent with rotator cuff tendinitis.” (RX9). On the question of
causation, Dr. Cole noted that “[t]he claimant described a mechanism whereby she was doing
different activities outside of her typical day, and these also included 5-12 repetitions of pushing
through a ‘vacuum door in the new green building,” which allegedly entailed a lot of strain. [
cannot categorically state that there was anything inherently unique to her work place, such that
it would be that much more destructive and load bearing to her shoulder than generalized
activities of daily living. This being said, however, I think she did develop pain in the work
place with specific activities and over a long enough period of time that her workplace exposure,
on a more likely than not basis, is culpable for her need for treatment subsequently.” (RX9). In
addition, Dr. Cole opined that Petitioner could work full duty with no restrictions. (RX9).
Furthermore, Dr. Cole noted that “[a]t this point, her condition remains with a need for treatment
that hopefuily will only be a short course of physical therapy preceded by a simple cortisone
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An MRI of the right shoulder performed on 3/22/13 revealed 1) sequelae of interval rotator
cuff repair, with large recurrent full-thickness, incomplete supraspinatus tendon tear; 2) mild
subscapularis tendinosis, not significantly unchanged, intact infrapinatus and teres minor
tendons; 3) torn long head of biceps tendon, retracted to the bicipital groove; 4) suspected
superior labral tearing; and 5) mild acromioclavicular joint degeneration, unchanged. (PX3).

In a consultation report dated 3/29/13, Dr. Sunavo Dasgupta recorded that Petitioner
presented with whole body pain that “... began in 2010 and had been averaging approximately 5-
6/10 in severity. They are located throughout her entire body, but they seem to be worse in the
region of the right buttock as well as her hands and feet. She states her symptoms began after a
right rotator cuff repair...” (PX3). Following his examination, Dr. Dasgupta noted that “[a]t this
point, her symptoms seem very consistent with fibromyalgia. Oftentimes, a minor traumatic
events [sic] such as a surgical procedure can induce fibromyalgia in somebody who is somewhat
predisposed to it. She unfortunately has had sensitivities to different types of medications that
we typically used to treat fibromyalgia. In addition, she may have some focal pain in the right
buttock area secondary to sacroiliitis. We can consider both diagnostic and therapeutic right SI
joint injection at least to help locally treat this area.” (PX3).

In an “IME Addendum” report dated 7/8/13, Dr. Cole, Respondent’s §12 examiner, noted
that he had reviewed the auto pound custodial job description for the City of Chicago and was of
the opinion that Petitioner “... can work full duty with no restrictions.” (RX9). However, he
noted that Petitioner was not at MMI and that “... her condition warrants further management as
aligned in [his] IME report.” (RX9). Finally, Dr. Cole indicated that “[r]egarding causality, it is
still a bit circumspect as to whether the duties of her job are inherently repetitive enough to incite
a response of rotator cuff tendonitis or any other inflammatory condition to the shoulder. 1
cannot categorically state that her condition is due to the nature of her job. Furthermore, I also
cannot state that it is the ‘vacuum door’ that she opened on a total of 5-12 instances inciting pain.
As aresult, I cannot categorically state that the resultant need for treatment in Ms. Garzon’s right
shoulder is the result of her employment with the City of Chicago. However, the nature of her
Job as she described to me does appear to have brought her to a need for treatment sooner. In
other words, might have been necessary absent of the described activities.” (Underlined portion
supplied by Dr. Cole)}(RX9).

Dr. Ho performed a second surgical procedure on Petitioner’s right shoulder on 8/6/13 in
the form of 1) arthroscopic revision rotator cuff repair; 2) arthroscopic debridement of
glenohumeral joint and subacromial space; and 3) arthroscopic subacromial decompression with
acromioplasty. (PX3). The pre and post-operative diagnosis was right shoulder rotator cuff
retear. (PX3;PX5).

Petitioner testified that she was unable to undergo physical therapy after the second surgery
because “... it became inflamed over and over again.” (T.40-41).

In a chart note dated 9/27/13, Dr. Ho’s physician assistant, Alan Moses, recorded that
Petitioner still had some discomfort and “... was requesting a new MRI just for the right
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shoulder which I think is reasonable due to the fact that she may have had a separate issue of
injury when she reached for something in her car the other day...” (PX5).

An MRI of the right upper extremity on 10/4/13 revealed 1) reidentified full-thickness tear
of the supraspinatus tendon with tendon retraction and muscle atrophy; 2) large amount of fluid
in the subacromial/subdeltoid bursa as well as in the glenchumeral joint space; 3) moderate AC
Joint degenerative changes; 4) hypertrophic changes at the acormioclavicular joint space; and 5)
post-surgical changes at the right humeral head. (RX5).

Dr. Ho performed the third and final surgical procedure on Petitioner’s right shoulder on
1/21/14. This procedure consisted of 1) arthroscopic debridement and examination of right
shoulder; and 2) open rotator cuff repair with application of decellulized dermis graft. (PX5).
The pre and postoperative diagnosis was right shoulder recurrent rotator cuff tear. (PX5).

An MRI of the right shoulder performed on 5/3/14 was interpreted as evidencing 1) a full
thickness tear of the supraspinatus tendon with at least 1.5 cm tendon retraction and muscle
atrophy; 2) small amount of fluid in the subacromial/subdeltoid bursa and small glenohumeral
joint effusion, 3) long head of the biceps tendon and labral anchor is not identified suggesting
possible tear, and 4) moderate degenerative change of the acromioclavicular joint. {(PX5).

In a letter dated 5/14/14, Dr. Ho noted that Petitioner was status post right shoulder rotator
cuff repair with two subsequent revisions, the most recent using a dermal augmentation patch.
(PX5). Dr. Ho stated that the most recent MRI of the right shoulder “... shows that the patch is
in position. However, she does have a small retear at the junction of the patch with the previous
rotator cuff. There may be a 15 to 20 millimeter gap in that region...” (PX5). Dr. Ho concluded
that “[a]t this point Ms. Garzon is essentially at maximal medical improvement from our
standpoint. 1told her to just live with this, and she states that she is able to do her basic daily
activities. She is still sleeping in a recliner. She finds Flexeril helpful, so we gave hera
prescription for the Flexeril. She is currently on permanent disability, so work is no longer an
issue. 1 will see her back in six months just for another clinical check. [ would like to see how
she is doing. Further surgery would probably not be beneficial for her, and in any case, she is
not interested in any further aggressive treatment.” (PX5).

Currently, Petitioner notices that with respect to her right shoulder she is “... unable to do
most things that [she] used to do without having pain.” (T.36). She noted that she has pain from
her shoulder all the way down her arm, and that “... two, three minutes of using [her] arm [and]
the pain starts becoming severe.” (T.36). She indicated that she cleans her bathroom ... usually
using her] left arm as much as possible. That’s why everything takes longer to do.” (T.37).
Petitioner also noted that she stopped driving a car right before her third surgery on 1/21/14
“[b]ecause [she] was unable to move [her] arm away from [her] body without severe pain.”
(T.38-39). She stated that she notices difficulties “[e]ven taking a bath, brushing [her] teeth. 1t’s
difficult to wash [her] personal area. [She] ha[s] to use [her] left arm. When [she’s] going potty
and [she] use[s] [her] right arm, [she] ha[s] pain, but that's the only way [she] can reach.” (T.39-
40). In addition, Petitioner indicated that she has treated for fibromyalgia and is taking
medication for anxiety. (T.78-79,81).
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Petitioner indicated that she has been off work since May of 2013. (T.81). She stated that
she has not looked for any other employment, (T.81). Petitioner agreed, more or less, that Dr.
Ho placed her at MMI for her shoulder in May of 2014. (T.82). She indicated that she has not
looked for work because she “can’t use [her] arm...” (T.82). On cross, she agreed that no
physician has ever told her that she can’t physically use her right arm. (T.83). However, on
redirect, Petitioner agreed with the records of Dr. Ho dated 5/7/14 if they show that she was
currently unable to use her right arm following rotator cuff repair. (T.85).

Petitioner testified that she received long-term disability through insurance she purchased
from work. (T.34). The parties stipulated that Respondent would be entitled to an §8(j) credit for
non-occupational disability benefits paid. (T.179). Petitioner also indicated that her medica] bills
have been paid through her health insurance with Respondent. (T.35).

3) Testimony of Minerva Benitez Morales

Ms. Morales was called to testify by Petitioner. Ms. Morales testified that in 2008 she was
employed as a data entry operator with the City of Chicago in the Streets and Sanitation Bureau
of Forestry. (T.90-91). Ms. Morales worked with Petitioner and two other individuals in the
same office. (T.92). When asked to describe what it was like to open the door to the operations
room, Ms. Morale indicated that “[t]o me, okay, it was very, very hard to open for the fact that
this window [transom] up here needed to be opened ...” (T.93-94). She went on to explain that
the door is more difficult to open when the window or transom above the door is closed, and that
it was closed all the time. (T.96).

On cross, Ms. Morales indicated that she had worked with Petitioner in the Department of
Forestry for about 20 years. (T.101). She noted that they were co-workers and would talk at
work, but that they were not personal friends. (T.101). She indicated that she appeared pursuant
to subpoena. (T.102). Ms. Morales testified that she worked with Petitioner at the Ashland
address until about 2010 or 2011 when Ms. Garzon was transferred to another department.
(T.103). When asked if she had ever injured her arm using the door in question, Ms. Morales at
first testified that she “... didn’t have to go through it that often just maybe once in a blue
moon.” (T.105). However, she then went on to state that she had to go to MercyWorks one time
after opening it one day. (T.105-106). She noted that she did not file any workers’ comp claim
as a result of that incident. (T.106). Ms. Morales also indicated that now there is an alternate
door that one can use, but there was not back then. (T.108). In addition, she noted that she would
see Petitioner use the door in question “[d]aily at least 10, 12 times a day, maybe more. [She]
never counted them. [Petitioner] was constantly in and out, in and out through that door.”
(T.110).

4) Testimony of Ladiva Young

Ms. Young was called to testify by Respondent. Ms. Young has worked for Respondent in
the forestry department as a tree trimer for 18 years. (T.129-130). She noted that her office
moved from South Kedzie to South Ashland in early 2008. (T.130-131). Ms. Young knew
Petitioner, having worked in the same department; however, she did not share an office space
with her and only worked with Petitioner at the Ashland location for approximately a year.
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(T.132). She indicated that she interacted with Petitioner at the Kedzie location “[a]ll the time.”
(T.133).

Ms. Young testified that she recalled the move from the Kedzie location to the Ashland
office. (T.133). She noted that there were files that needed to be packed and transferred to the
new office, but she did not see Ms. Garzon packing up those files or unpacking them upon
arrival at the Ashland office. (T.133-134). However, Ms. Young indicated that Petitioner was in
another separate office at the Ashland location and that she could not see Ms. Garzon’s work
area from where she worked. (T.134).

Ms. Young stated that she did work in the operations room and did not notice anything
noteworthy about the door. (T.135). However, she did state that “[i]f the window or something
is open, it’s probably — you have to push it a little harder.” (T.136). She denied ever injuring
herself using that door. (T.136). Ms. Young also indicated that she did not know how many
times a day Petitioner would enter through the operations door. (T.136-137). She did note,
however, that Petitioner would not have to enter through that door to get to her desk or for
breaks, if she didn’t want to. (T.137). Instead, Ms. Young indicated that if Petitioner had to go
through the door it was probably because she had printed something to the printer in that room or
to speak to another employee. (T.137). She stated that she could not recall anything about
Petitioner’s job that required her to enter through that door, noting that the data entry work that
she did was handed to her by Sandra, unless she chose to get up and get it herself, (T.137-1 38).
She also believed that there was some filing involved. (T.138-139).

Ms. Young indicated that there are [currently] two different ways to enter the operations
roorm, the other being through a door to an adjoining room. (T.140). However, she noted that
when Petitioner worked in that office there was only one way to the operations room. (T.140).
She also confirmed that the department participated in Arbor Day festivities each year by
distributing pamphlets with little saplings and seeds to students. (T.141).

On cross, Ms. Young acknowledged that her office was on the floor below Petitioner’s.
(T.142). However, she noted that she “... was always upstairs because [her] mom worked there,
so when [she] finished [her] job, [she] came upstairs, and [she] did have to travel back and forth
to do things that required [her] to come upstairs all the time...” (T.143). She noted that she
would take the elevator between floors and that she would have to go through the operations
door to get into the operations room and into her mother’s office. (T.143). She also indicated
that when the exterior windows in the room are closed, opening the door is not a problem.
(T.147). In addition, she stated that her job sometimes required her to be upstairs in the
operations room. (T.147-148). She indicated that how much time she spent in the room depends
on the day, and that when there are storms she is there all day long. (T.148). She also conceded
that she would not have any reason to watch Petitioner while she was in the operations room.
(T.148). Ms. Young is 5°9-1/2" tall. (T.148). On re-direct, Ms. Young indicated that she has
never personally had difficulty using the operations room door. (T.149).

5) Testimony of Danny Munoz

Mr. Munoz was called to testify by Respondent. Mr. Munoz testified that he has worked
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for the City of Chicago’s Bureau of Forestry, Streets and Sanitation as a tree trimer for fifteen
years. (T.151-152). He agreed that he worked at the South Kedzie office for about two years
before the office was transferred to Ashland Avenue in early 2008. (T.152). Mr. Munoz noted
that he worked with Petitioner for about a year at the Kedzie location and then about a year on
the third floor at the Ashland Avenue office. (T.152-153). He stated that he was in operations
and that his understanding was that Petitioner was data entry, and that her office was in front of
his and to the right. (T.153). He noted he was not a supervisor but he would give the data
operators work to do. (T.155). Mr. Munoz testified that he recalled Petitioner would enter
through the operations door “[p]robably a couple of times [a day] because that’s where the copier
was at.” (T.155-156). He could not think of any other reason that Petitioner’s job would bring
her into the operations room, although he conceded that it’s been a long time. (T.156).

When asked whether he had ever had any difficulty opening the operations door, Mr.
Munoz testified that “[w]ell, I'm a bigger guy; so not really myself, no.” (T.157). However, he
noted that there is “... a little pull because the top [of] it is a little, you know, like you got to give
it a snug [sic] to get in.” (T.157). Mr. Munoz was not aware that Petitioner was claiming an
injury to her right shoulder in 2008 and denied that he was ever personally told about such a
claim. (T.157-158).

On cross, Mr. Munoz indicated that while he was not technically a supervisor, he did waich
over data entry and their work. (T.160). In addition, he agreed that his work area was about 20
feet away and faced the door; thus, he knew exactly who was coming in and who was going out
all the time. (T.161). He denied that data entry people would come into his office more often
preparing for Arbor Day, noting “[p]robably by the foresters, but not in our office [in
operations].” (T.161-162). He also indicated that he was aware of the need to enter planting
permits into the computer, but not fire hydrant permits. (T.162-163). He was also aware that
Arbor Day preparations required that data entry people be involved with contacting the aldermen
and participating schools. (T.163). In addition, Mr. Munoz agreed that it was his testimony that
it required a little bit of a tug to open the door to the operations room. (T.163-164).

On re-direct, Mr. Munoz agreed that he would delegate work to all the clerks, including
Petitioner, as part of his duties. (T.164). He also indicated that the work load was “[p]retty much
consistent”, presumably with respect to the data entry people. (T.164). He indicated that he
could not really think of anytime where the clerks would be overloaded with work as opposed to
another time. (T.165).

B) “the slip and fall injury” (08 WC 32254)

Petitioner testified that on 5/29/08 (08 WC 32254) she slipped on a wet floor that was
being mopped by a janitor, hitting her buttocks on the left side as well as her head. (T.42). She
agreed that she went to MercyWorks following the incident and was given a “work status sheet”
before being discharged from care on 6/10/08. (T.43). Currently, with respect to her buttocks,
she noted that she has “... trouble with [her] hip, but it’s [her] right hip.” (T.43).

Petitioner acknowledged that she did not miss any time from work and has not treated for
any injuries related to the slip and fall since that time. (T.84).
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C) “the scissors incident” (11 WC 45344) 1 6_1 ?‘{ C C @ }7 3 @

Petitioner testified that on 5/16/11 (11 WC 45344) she was “... opening up a box cartridge
for the fax machine, and the scissors slipped and cut [her] [left] wrist.” (T.43-44). She was taken
to Mercy Hospital on the date of the incident and received a tetanus shot. (T.44). Mercy Hospital
records dated 5/16/11 contain a history of “45-year-old female was opening a package with some
scissors when the scissors slipped and hit her left wrist. Profuse amount of blood was noted. ..
She was at work at the time and wanted to come in for further evaluation...” (PX2). The wound
was irrigated, a tetanus shot was given and Petitioner was discharged back to work. (PX2). She
was also instructed to follow up with her primary care provider in three days, 5/19/11. (PX2).

When asked at arbitration if she currently notices anything about her left wrist, Petitioner
replied “[nJo. That’s fine.” (T.44). On cross, Petitioner agreed that she did not lose any time
from work with respect to the 5/16/11 injury to her left wrist. (T.83). She also reiterated that the
left wrist injury has resolved since that time. (T.83).

Conclusions of Law

An employee seeking benefits for gradual injury due to repetitive trauma must meet the
same standard of proof as a petitioner alleging a single, definable accident. Three "D " Discount
Store v. Industrial Commission, 144 1ll.Dec. 794, 797, 556 N.E.2d 261, 264 (Il.App. 4 Dist.
1989); citing Nunn v. Industrial Commission, 157 11l.App.3d 470, 109 I1l.Dec. 634, 510 N.E.2d
502 (1987). The petitioner must prove a precise, identifiable date when the accidental injury
manifested itself. “Manifested itself” means the date on which both the fact of the injury and the
causal relationship of the injury to the petitioner’s employment would have become plainly
apparent to a reasonable person. Three “D" Discount Store, 556 N.E.2d at 264; citing Peoria
County Belwood Nursing Home v. Industrial Commission, 115 I11.2d 524, 106 111 Dec. 235, 505
N.E.2d 1026 (1987). The test of when an injury manifests itself is an objective one, determined
from the facts and circumstances of each case. /d., at 264; citing Luttrell v, Industrial
Commission, 154 1ll.App.3d 943, 107 lll.Dec. 620, 507 N.E.2d 533 (1987).

In the present case, Petitioner credibly testified that following her move to Respondent’s
Ashland Avenue location in January 2008 her normal data entry duties, which involved typing 6-
1/2 hours per day, were increased to include planting and fire hydrant permits as well as the
preparation of pamphlets for the department’s Arbor Day celebration. She noted that as a result
she was required to repeatedly leave her desk to make photocopies and send faxes in a room that
she could only access through a vacuum or “LEED” door. Petitioner stated that she would have
to walk through this door ten (10) to fifieen (15) times a day and that she would have to forcibly
push the door open, which would try to close itself given the vacuum seal, just to get through.
Various witnesses, including Ms. Morales, Ms. Young and Mr. Munoz all seem to confirm the
fact that this was not your typical door, and that it would require at the very least a “tug.” They
also confirmed that Petitioner would have to exit and enter the operations room using this door
numerous times a day. Furthermore, Petitioner credibly testified that it was during the period
associated with the increased activities associated with the Arbor Day preparations, including the
manual stapling of hundreds of pamphlets starting in March of 2008, that her shoulder really
began to bother her. This history was also reflected in the “Report of Occupational Injury or
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Illness” prepared by Eamon Gaughan dated 4/17/08 wherein it was noted that “Admin. Asst.
Garzon began feeling pain in right wrist and arm and shoulder... [beginning] last week on or
around April 9", She stated she has been given additional duties and this increased her pain
level.” (PX1). Likewise, in a letter dated 5//15/08, Dr. Tarbet recorded that Petitioner *...
complains of anterior right shoulder pain since April 9, 2008. The patient does data entry. The
patient states that as a result of increased workload she began to experience her right shoulder
pain...” (PX4). A similar history can be found in a MacNeal Hospital physical therapy form
dated 6/10/08 wherein it was noted that Petitioner presented “... [with] occasional dull ache in
r[ight] sh[ou]ld[€e]r — worsened April "08 [with] having [increased] workload ...” (PX3).

Based on the above, and the record taken as a whole, the Commission reverses the decision
of the Arbitrator with respect to claim 10 WC 44158 and finds that Petitioner proved by a
preponderance of the credible evidence that she sustained accidental injuries arising out of and in
the course of her employment with Respondent and that said injury manifested itself on or about
4/9/08. More to the point, the Commission finds that Petitioner suffered an aggravation of her
pre-existing right shoulder condition due to the repetitive activities associated with her job as an
administrative assistant, most notably the increased duties associated with the preparation of
pamphlets and the like for the City’s Arbor Day celebration as well as the need to repeatedly
enter and exit the operations room through a vacuum sealed or “LEED” door.

In addition, the Commission reverses the Arbitrator with respect to claim 10 WC 44158
and finds that Petitioner proved by a preponderance of credible evidence that her current
condition of ill-being concerning her right shoulder is causally related to said accident on 4/9/08.
The Commission notes that although Petitioner had a prior history of right shoulder complaints
and treatment, and even received a prior settlement for an injury involving her right wrist, arm
and shoulder (06 WC 4645), the record clearly shows that Petitioner had been released to full
duty work with respect to that claim on 10/6/06, or more than a year-and-a-half prior to the
accident in question. The record further shows that at the time of this release Petitioner was
found to have full range of motion, albeit with continued complaints of pain and weakness that
were described as “tolerable”, and was diagnosed with right shoulder tendinopathy. Petitioner
thereupon returned to regular duty work for Respondent after having received nothing more by
way of treatment than physical therapy and injections.

Following the accident on 4/9/08, Petitioner presented to various care-givers complaining
of worsening right shoulder pain in April of 2008 following an increase in her workload, and on
7/31/08 she underwent another MRI of the right shoulder that this time revealed a small partial
tear involving the anterior insertion of the supraspinatus as well as a suspicion of a tear of the
capsular portion of the head of the biceps tendon and a suspected subtle injury to the labrum.
(PX5). A subsequent MRI arthrogram of the right shoulder performed on 4/14/09 was
interpreted as revealing a full-thickness tear of the distal supraspinatus tendon with mild
interstitial tearing and no evidence of labral injury. (PX3). Thereafter, Petitioner underwent no
less than three (3) surgical procedures to repair tears and re-tears of her right rotator cuff,

In a letter dated 4/4/12, treating orthopedic surgeon Dr. Ho opined that “... [b]ased on these
MRIs (performed before and after the accident) as well as the physical examinations that
occurred during these periods of time, it seems fairly clear that her rotator cuff pathology







08 WC 32254, 10 WC 44158 & 11 WC 45344

Page 16 16IWCC0730

progressed between the vears of 2006 and 2009. 1 think it is highlv possible that the work that
she was performing during these vears certainly exacerbated the preexisting rotator cuff’
tendinopathv and potentially caused a full-thickness tear of her shoulder. It is consistent that
constant lifting as well as filing at chest and shoulder level work could irritate the partially torn
rotator cuff and potentially cause of [sic] fill thickness rotator cuff tear which was eventually
treated surgically.” (Emphasis added)(PX7). Dr. Ho concluded that “[i]t is my medical opinion
that Ms. Garz=on's rotator cuff injurv was definitely exacerbated by her work activities and
potentiallv caused by her work activities.” (Emphasis added)(PX7).

Even Dr. Cole, Respondent’s §12 examining physician, noted that while he could not “...
categorically state that there was anything inherently unique to her work place, such that it would
be that much more destructive and load bearing to her shoulder than generalized activities of
daily living” he believed that Petitioner “... did develop pain in the work place with specific
activities and over a long enough period of time that her workplace exposure, on a more likely
than not basis, is culpable for her need for treatment subsequently.” (RX9). Dr. Cole was equally
ambivalent in a subsequent addendum dated 7/8/13 wherein he reiterated that “... it is still a bit
circumspect as to whether the duties of her job are inherently repetitive enough to incite a
response of rotator cuff tendonitis or any other inflammatory condition to the shoulder” but that
“... the nature of her job as she described to me does appear to have brought her to a need for
treatment sooner...” {Underlined portion supplied by Dr. Cole)(RX9).

As a result, the Commission finds that Petitioner’s current condition of ill-being relative to
her right shoulder is causally related to the accident on or about 4/9/08. (10 WC 44158).

In addition, while the Arbitrator found that Petitioner sustained accidental injuries arising
out of and in the course of her employment on 5/29/08 (08 WC 32254) and 5/16/11 (11 WC
45344), the Arbitrator failed to adequately address the issue of causation with respect to those
claims. Given that Petitioner’s unrefuted testimony shows that she slipped on a wet floor on
5/29/08, injuring her buttocks, and cut her left wrist while trying to open a box on 5/16/11, the
Commission finds that a causal relationship existed between those injuries and her subsequent
need for treatment.

Furthermore, the Commission finds that Petitioner was temporarily totally disabled with
respect to claim 10 WC 44158 from 3/16/10 through 10/17/10 and from 8/6/13 through 5/15/14,
for a period of 71-2/7 weeks. In support of this finding, the Commission notes that Petitioner
was initially taken off work at the time of her first surgery on 3/16/10. (PX3;RX5). Dr. Ho
subsequently released Petitioner to return to regular duty on 10/18/10. (PX5). Dr. Ho performed
a second surgical procedure on Petitioner’s right shoulder on 8/6/13 and a third and final surgery
on 1/21/14. (PX3;PX5). In a letter dated 5/14/14, Dr. Ho found that Petitioner was at maximal
medical improvement, noting that “[s]he is currently on permanent disability, so work is no
longer an issue. I will see her back in six months just for another clinical check. 1 would like to
see how she is doing. Further surgery would probably not be beneficial for her, and in any case,
she is not interested in any further aggressive treatment.” (PX5). For her part, Petitioner testified
that she has been off work since May of 2013. (T.81). She indicated that she has not looked for
work since that time because she “can’t use [her] arm...” (T.82). However, Petitioner agreed
that no physician has ever told her that she can’t physically use her right arm. (T.83).






08 WC 32254, 10 WC 44158 & 11 WC 45344

e 16IYCCO730

As aresult, the Commission finds that Petitioner was temporarily totally disabled with
respect to her right shoulder injury (10 WC 44158) from 3/16/10 through 10/17/10 and from
8/6/13 through 5/15/14, for a period of 71-2/7 weeks. However, the Commission finds that
Petitioner failed to prove her entitlement to TTD for the remaining two claims. Along these
lines, Petitioner testified that she lost no time from work as a result of either the slip and fall
incident on 5/9/08 (08 WC 32254) or the scissors incident on 5/16/11 (11 WC 45344). Likewise,
the Request for Hearing forms introduced into evidence with respect to both claims do not reflect
any request for TTD benefits for those dates of accident. (JX1,JX3).

The Commission further finds that pursuant to the agreement of the parties, Respondent is
entitled to a credit pursuant to §8(j) for non-occupational disability benefits paid. (T.179).

In addition, the Commission finds that Petitioner is entitled to reasonable and necessary
medical expenses relating to her right shoulder, buttocks and left wrist/hand injuries as set forth
in PX8-19 and pursuant to §8(a) and the fee schedule provisions of §8.2 of the Act.

Furthermore, the Commission finds that Respondent is entitled to a credit for any and all
amounts paid on account of said injuries pursuant to §8(j) of the Act, with Petitioner being held
harmless for any outstanding balances relating to the expenses for which Respondent is receiving
this credit.

Finally, the Commission finds that as a result of the right shoulder injury (10 WC 44158),
Petitioner suffered the permanent partial loss of use of 15% person-as-a-whole pursuant to
§8(d)2 of the Act. In support of this finding, the Commission notes that Petitioner was 42 years
old on the date of the accident (4/9/08) and worked for Respondent as an administrative assistant
I. The record shows that she has undergone three (3) surgical procedures to her right shoulder
for a full-thickness tear and re-tears of her supraspinatus tendon, the last taking place on 1/21/14
when she underwent 1) arthroscopic debridement and examination of right shoulder; and 2) open
rotator cuff repair with application of decellulized dermis graft. (PX5). The last diagnostic
study, an MRI of right shoulder performed on 5/3/14, was interpreted as evidencing 1) a full
thickness tear of the supraspinatus tendon with at least 1.5 cm tendon retraction and muscle
atrophy; 2) small amount of fluid in the subacromial/subdeltoid bursa and small glenohumeral
joint effusion, 3) long head of the biceps tendon and labral anchor is not identified suggesting
possible tear, and 4) moderate degenerative change of the acromioclavicular joint. (PX5).

In his letter dated 5/14/14, Dr. Ho noted that Petitioner was status post right shoulder
rotator cuff repair with two subsequent revisions, the most recent using a dermal augmentation
patch. (PX5). Dr. Ho stated that the most recent MRI of the right shoulder ... shows that the
patch is in position. However, she does have a small retear at the junction of the patch with the
previous rotator cuff. There may be a 15 to 20 millimeter gap in that region...” (PX5). Dr. Ho
concluded that “[a]t this point Ms. Garzon is essentially at maximal medical improvement from
our standpoint. 1told her to just live with this, and she states that she is able to do her basic daily
activities. She is still sleeping in a recliner. She finds Flexeril helpful, so we gave her a
prescription for the Flexeril. She is currently on permanent disability, so work is no longer an
issue. 1 will see her back in six months just for another clinical check. I would like to see how
she is doing. Further surgery would probably not be beneficial for her, and in any case, she is
not interested in any further aggressive treatment.” (PX5).
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Petitioner has been off work since May of 2013 and admittedly has not looked for any
other employment. (T.81). Currently, she notices that with respect to her right shoulder she is
“... unable to do most things that [she] used to do without having pain.” (T.36). She noted that
she has pain from her shoulder all the way down her arm, and that “... two, three minutes of
using [her] arm [and] the pain starts becoming severe.” (T.36). She indicated that she cleans her
bathroom “... usually using [her] left arm as much as possible. That’s why everything takes
longer to do.” (T.37). Petitioner also noted that she stopped driving a car right before her third
surgery on 1/21/14 “[blecause [she] was unable to move [her] arm away from [her] body without
severe pain.” (T.38-39). She stated that she notices difficulties “[e]ven taking a bath, brushing
[her] teeth. It’s difficult to wash [her] personal area. [She] ha[s] to use [her] left arm. When
[she’s] going potty and [she] use[s] [her] right arm, [she] ha[s] pain, but that’s the only way [she]
can reach.” (T.39-40).

Based on the above, the Commission finds that Petitioner suffered the permanent partial
loss of use of 15% person-as-a-whole pursuant to §8(d)2 of the Act with respect to claim 10 WC
44158.

With respect to the two (2) remaining claims, 08 WC 32254 and 11 WC 45344, the
Commission notes that Petitioner did not testify as to any ongoing complaints relative to her
buttocks or her left hand/wrist, respectively, and admittedly lost no time from work for same.
Accordingly, the Commission finds Petitioner suffered no permanent disability with respect to
either claim, and declines to award any permanency with respect to said dates of injury.

As an aside, the Commission notes that the dates of accident in all three (3) cases predate
the effective date of the amendment (9/1/11), and as a result an analysis pursuant to §8.1b is not
required.

All other aspects of the Arbitrator’s decision are otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that with respect to claim 10
WC 44158 Respondent pay to Petitioner the sum of $605.41 per week for a period of 71-2/7
weeks, from 3/16/10 through 10/17/10 and from 8/6/13 through 5/15/14, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that with respect to claims 08
WC 32254, 10 WC 44158 and 11 WC 45344 Respondent shall pay to Petitioner the reasonable
and necessary medical expenses set forth in PX8-19 pursuant to §8(a) and the fee schedule
provisions of §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that with respect to claim 10 WC
44158 Respondent pay to Petitioner the sum of $544.87 per week for a period of 75 weeks, as
provided in §8(d)2 of the Act, for the reason that the injuries sustained caused permanent partial
disability to the extent of 15% person-as-a-whole relative to the right shoulder.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury,
including a credit pursuant to §8(j) for non-occupational disability benefits paid.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
0:9/12/16 NOV 10 2016

TIT/pmo
51

Michael J. Brennan

DISSENT

With respect to claim 10WC44158 I respectfully dissent from the decision of the
majority. Arbitrator Williams’ findings are thorough and well-reasoned and are grounded in the
evidence. This decision is correct and should be affirmed. Regarding claims 08WC32254 and
11WC45344 1 concur with the majority and would affirm and adopt.

fr W A

Kevin W. LambBorn
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' ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CORRECTED
GARZON, ANGELIQUE Case# 08WC032254
Employee/Petitioner 10WC044158
11WC045344
CITY OF CHICAGO 3,
Employer/Respondent E. 6 E w C C @ i‘? 8 @

On 2/18/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0135 CORNFIELD & FELDMAN
JIM M VANIKOS

25 EWASHINGTON ST SUITE 1400
CHICAGO, IL. 60602

0010 CITY OF CHICAGO DEPT OF LAW
ELIZABETH MANNION

30 N LASALLE ST SUITE 800

CHICAGO, IL 60802
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[ mjured Workers’ Benefit Fund (§4(d))

Rate Adjustment Fund (§8(g)
Second Injury Fund (§8(e)18)
None of the above J

STATE OF ILLINOIS

COUNTY OF COOK

ILLINOIS WORKERS’ COMPENSATION COMMISSION

CORRECTED ARBITRATION DECISION

ANGELIQUE GARZON Case #08 WC 32254

Employee/Petitioner #10 WC 44158
#11 WC 45344

v.

CITY OF CHICAGO

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers’ Compensation Commission, in the city of Chicago, on
November 20, 2014. After reviewing all of the evidence presented, the arbitrator hereby
makes findings on the disputed issues, and attaches those findings to this document.

ISSUES:

A, D Was the respondent operating under and subject to the Illinois Workers'
Compensation or Occupational Diseases Act?

B. |:| Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

. D What was the date of the accident?
D Was timely notice of the accident given to the respondent?

o

Is the petitioner's present condition of ill-being causally related to the injury?

Q @ m

. |:| What were the petitioner's earnings?

. l:] What was the petitioner's age at the time of the accident?

=

. I:] What was the petitioner's marital status at the time of the accident?

o
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I Were the medical services that were provided to petitioner reasonable and

necessary?
K. What temporary benefits are due: [ TpD [] Maintenance TTD?
L. What is the nature and extent of injury?
M. D Should penalties or fees be imposed upon the respondent?
N. D Is the respondent due any credit?
0. D Prospective medical care?

FINDINGS

T 8 o L

[T

¢

508 and May 16, 2011, the respondent was operatng
under and subject to the provisions of the Act.

« The dates are the subject matter of claim #10 WC 44158, #08 WC 32254 and #11 WC
45344,

« On those dates, an employee-employer relationship existed between the petitioner and
respondent.

« Timely notice of the accidents was given to the respondent.

« In the year preceding the injuries, the petitioner earned $46,962.21, $47,413.45 and
$53,547.78, respectively; the average weekly wages were $908.12, $911.80 and
1,029.77, respectively.

« At the time of injuries, the petitioner was 42, 43 and 45 years of age, respectively,
single with no children under 18.

o The parties agreed that there are no unpaid bills for medical services for the dates of
May 29, 2008, and May 16, 2011. -

+ The parties agreed that the respondent paid $109,459.63 in medical costs for claim #10
WC 44158.

ORDER:

« The petitioner’s request for temporary total disability and permanent disability benefits
is denied.

« The medical care rendered the petitioner by MercyWorks on May 29 and June 10,
2008, and May 16, 2011, was reasonable and necessary and is awarded. The medical
care rendered the petitioner for her right wrist, arm and shoulder was not related to a
work injury and is denied. The respondent shall pay the medical bills in accordance
with the Act, the medical fee schedule or any prior adjustments or negotiated rate. The
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respondent shall be given credit for any amount it paid toward the medical bills,
including any amount paid within the provisions of Section 8(j) of the Act and shall
hold the petitioner harmless for all the medical bills paid by its group health insurance
carrier.

* The petitioner’s request for benefits for claim #10 WC 44158 is denied and the claim is
dismissed.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

WM February 18, 2015

Signature of Arbitrator Date

FEB 18 2015
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On November 28, 2007, the petitioner, a right-handed Administrative Assistant [I
employed with respondent since 1990, settled her repetitive right wrist and shoulder
injury claim #06 WC 4645. In 2008, she was working at the 3200 S. Kedzie building in
Chicago. Her duties through 2008 were data entry for daily production, tree trimming and

tree removal, proofreading, copying and filing. She used five-drawer filing cabinets, a

January 25, 2008, to the 3™ floor at 2342 S. Ashland. The petitioner packed the files into

thiree-foot boxes for moving and unpacked the boxes at the new facility over a two-week
period. At the new facility, the petitioner used the printer/copier 10 to 15 times a day,
which required her to enter another room through a closed door.

On April 17, 2008, the petitioner reported to the respondent that she began to feel
pain in her right wrist, arm and shoulder on April 9, 2008, after being given additional
duties that increased her pain level. The incident is the subject matter of claim #10 WC
44158. Pursuant to a referral from Dr. Brian Ralston, the petitioner saw Dr. Joyce Tarbet
at the MacNeal Physicians Group on May 15, 2008, and complained of anterior right
shoulder pain, which she attributed to an increased workload. The doctor found maximal
tendemness in the region of the long head of the biceps tendon, less tenderness over the
subacromial space and a minimally positive impingement sign.

On May 29, 2008, the petitioner sought care at MercyWorks for scalp, left elbow
and buttocks symptoms. The incident is the subject matter of claim #08 WC 32254. She
was given medication and instructions for home exercises. She followed up on June 10"

and was discharged.
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The petitioner began physical therapy at McNeal Hospital for her right shoulder
on June 10, 2008, but reported no change in her symptoms when discharged on July 18,
2008. An MRI of her right shoulder on July 31, 2008, revealed a small partial tear of the
anterior insertion of the supraspinatus, a possible tear of the capsular portion of the long
head of the biceps tendon, fraying involving the superior labrum and moderate
acromioclavicular joint degenerative changes.

Pursuant to a referral from Dr. Brian Ralston, the petitioner saw Dr. Erling Ho at
Orthopaedic Associates of Riverside on March 30, 2009, for right shoulder pain
attributed to overuse from filing. An MR arthrogram of her right shoulder on April 14,
2009, revealed a full-thickness tear of the anterior fibers of the distal supraspinatus
tendon and mild distal subscapularis tendinosis. The petitioner also received a right
shoulder injection the same day. Dr. Ho recommended a rotator cuff repair on April 20,
2009.

The petitioner saw Dr. Ho on February 3, 2010, and requested to proceed with a
rotator cuff repair. On March 16, 2010, Dr. Ho performed an arthroscopic right rotator
cuff repair, a debridement of the glenohumeral joint and a subacromial decompression.
An electroneuromyography study on June 22, 2010, was negative for evidence of
significant abnormalities, previous or ongoing cervical radiculopathy, brachial
plexopathy or medial, ulnar or radial mononeuropathy in her right upper extremity. She
received physical therapy and was released to her full duties on October 18, 2010.

On May 16, 2011, the petitioner sought care at MercyWorks for a left wrist
puncture wound. The incident is the subject matter of claim #11 WC 45344. She received

emergency care at Mercy Hospital and reported scissors slipping and hitting her wrist
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while opening a package. Her wound was irrigated and she was given tetanus and
bacitracin. The petitioner had a chest scan on August 16, 2011, that revealed no evidence
of an acute cardiopulmonary process. A bone scan on August 30, 2011, revealed signs of
early arthritic changes in her large joints.

An MRI of her right shoulder on March 22, 2013, revealed a large recurrent fuli-

thickness incomplete tear of the supraspinatus tendon, mild subscapularis tendinosis, a

tearing and mild acromioclavicular joint degeneration. She sought care at MacNeal
Hospital for whole body pain on March 29, 2013. The doctor noted that a 2011 right knee
MRI was negative for a meniscal tear. Their assessment was fibromyalgia for her body
pain and sacroiliitis for her right buttock pain. On August 6, 2013, Dr. Ho performed an
arthroscopic right rotator cuff repair, debridement of the glenohumeral joint and
subacromial space and a subacromial decompression with acromioplasty. On September
27, 2013, the petitioner had some shoulder discomfort and reported that she reached in
her car the other day. She requested another MRI. The MRI on October 4, 2013, revealed
a full-thickness tear of the supraspinatus tendon with retraction and muscle atrophy, fluid
in the subacromial/subdeltoid bursa and glenohumeral joint space and moderate
acromioclavicular joint degenerative changes.

On January 21, 2014, Dr. Ho performed an arthroscopic right rotator cuff repair
and debridement. The petitioner reported pain down her entire right arm, elbow and wrist
on April 23, 2014. An MRI of her right shoulder on May 3, 2014, revealed a full-
thickness tear of the supraspinatus tendon with a minimal 1.5 mm tendon retraction and

muscle atrophy, fluid in the subacromial/subdeltoid bursa, small glenohumeral joint
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degenerative changes. An MRI of her right elbow the same day revealed mild bone
marrow edema in the proximal radius/neck. Dr. Ho noted on May 7, 2014, that the
petitioner was unable to use her right arm due to her January surgery. Dr. Ho opined that
the petitioner was at maximum medical improvement on May 14, 2014,

FINDING REGARDING WHETHER THE PETITIONER’S ACCIDENT AROSE OUT OF AND IN
THE COURSE OF HIS EMPLOYMENT WITH THE RESPONDENT:

Based upon the testimony and the evidence submitted, the petitioner failed to
prove that she sustained an accident on April 9, 2008, arising out of and in the course of
her employment with the respondent.

The petitioner had pre-existing symptoms in her right shoulder due to
tendinopathy and degenerative changes in her acromioclavicular joint. In her report to the
respondent on April 17, 2008, she attributed the increase in her pain level to additional
work duties. Also, when she saw Dr. Tarbet on May 15, 2008, she attributed her right
shoulder pain to an increased workload. However, currently the petitioner attributes her
shoulder symptoms to the difficulty she had entering and exiting a “vacuum” door and
the extra paperwork and stapling in March 2008 for an Arbor Day celebration. Other than
the door required a little tug when the windows were opened, there is no evidence of the
force needed to either pull or push open the door or how the effort would affect a
shoulder. Nor, was there clear and detailed evidence regarding the movements required of
the petitioner’s right arm to perform her duties, how the movements aggravated her
shoulder condition and, except for stapling, the amount and extent of time involved for

each task. The evidence presented is not sufficient to establish that the general duties

associated with typing, filing, copying, stapling, faxing and opening a door permanently
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aggravated or accelerated the petitioner’s pre-existing shoulder condition. The opinion of
Dr. Ho is conjecture and is not consistent with the evidence. The petitioner’s request for
benefits for claim #10 WC 44158 is denied.
Based upon the testimony and the evidence submitted, the petitioner proved that

she sustained an accident on May 29, 2008, arising out of and in the course of her

employment with the respondent. The petitioner slipped, fell and injured her scalp, left

Based upon the testimony and the evidence submitted, the petitioner proved that
she sistained an accident on May 16, 2011, arising out of and in the course of her
employment with the respondent. The petitioner punctured her left wrist with scissors.

FINDING REGARDING WHETHER THE MEDICAL SERVICES PROVIDED TO PETITIONER
ARE REASONABLE AND NECESSARY?

The medical care rendered the petitioner by MercyWorks on May 29 and June 10,
2008, and May 16, 2011, was reasonable and necessary and is awarded. The medical care
rendered the petitioner for her right wrist, elbow, arm and shoulder, heart, right knee,
fibromyalgia, and right buttock was not related to a work injury and is denied.

FINDING REGARDING WHETHER THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
IS CAUSALLY RELATED TO THE INJURY:

Based upon the testimony and the evidence submitted, the petitioner failed to
prove that her current condition of ill-being is causally related to a work injury.

FINDING REGARDING THE AMOUNT OF COMPENSATION DUE FOR TEMPORARY TOTAL
DISABILITY:

Based upon the testimony and the evidence submitted, the petitioner failed to

prove that she is entitled to any temporary total disability benefits for her work injuries
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on May 29, 2008, and May 16, 2011. The petitioner’s request for temporary total
disability benefits is denied.
FINDING REGARDING THE NATURE AND EXTENT OF INJURY:

The petitioner failed to prove that she is entitled to any permanent partial

disability benefits. The petitioner’s request for permanent disability benefits is denied.
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BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Petra Garcia,

Petitioner,

i NO: 08 WC 36678

Marriott Chicago O'Hare, 1 6 I W C C 0 7 3 8
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner/Respondent herein and
notice given to all parties, the Commission, after considering the issues of permanent partial
disability (PPD)/nature and extent only (Petitioner), causal connection, temporary total disability
(TTD), OTHER-questions of law or fact which appear from transcript of evidence, and is
Respondent entitled to credit for TTD overpayment (Respondent), and being advised of the facts
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof,

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

o Petitioner is a 55 year old employee of Respondent, who described her job as a
housekeeper. Petitioner testified that she had worked for Respondent for 40 years.
Petitioner agreed her job was to clean guest rooms at the hotel. On the date of accident,
February 19, 2006, Petitioner testified that while she was leaving a bathroom after
cleaning it she tripped over a wastepaper basket and hit her right knee. Petitioner testified
to having pain and swelling in her knee. Prior to that date she never had pain or swelling
in her right knee; before her fall her knee was normal. Petitioner completed her workday
and went home. Petitioner testified that she told her husband she had fallen at work and
that her right knee was still hurting and swollen that evening. Petitioner testified that she
did not go on vacation shortly after her accident; she had continued to work doing her
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housekeeping duties. Petitioner testified that she had more pain and she was not able to
work well because of the pain when she would clean the bathtubs. Petitioner testified she
sought treatment when Respondent sent her to Concentra where she saw Dr. Mercier.
Petitioner noted that she had two small surgeries that did not come out well and she was
sent for therapy but still had pain. Petitioner stated that she first had arthroscopic surgery.
Petitioner testified that the second surgery was an open surgery in 2010 where Dr.
Sclamberg replaced her knee. Petitioner stated that afier the knee replacement she could
work better but it was never quite the same as having it fine and normal. Petitioner stated
that she saw Dr. Chmell at her attorney’s request and Dr. Cole at Respondent’s IME
request. Petitioner stated that she returned to see Dr. Sclamberg in 2013 because she was
still having pain; by the end of her work days she felt pain and her knee was tired.
Petitioner stated that in 2013, Dr. Sclamberg had given her injections to her knee and in
2014 the he ordered additional therapy.

* Petitioner testified that she was still working for Respondent as a housekeeper and her
knee bothers her after a day of housekeeping. She stated that housekeeping is hard work
and her knee hurt at the end of the day. Petitioner testified that cleaning bathtubs was
normal with housekeeping and her knee has to get pushed up against the bathtub.
Petitioner stated that that is when she feels pain and afterwards her right knee still hurts.
Petitioner testified a full day of work is cleaning 16 rooms and it now takes her longer to
complete a day of work than it did before her accident. She noted sometimes she does not
even stop for lunch because she does not have a chance to finish her rooms. Petitioner
stated that at home she does not do very much and her husband helps her as she comes
home tired. Her husband does the cooking and he did not have to do that before her
accident. She stated he helps her because he sees that she is very tired. Petitioner testified
that when she is walking sometimes her knee will pop and when she goes to turn her knee
will hurt. She stated sometimes her knee feels very tense, a very strong pain and she will
stop what she is doing to see if the pain will go away. She stated the pain always
continues and she cannot stay stopped for too long when it is cold outside, so she has to
then keep walking. Petitioner testified that at church she does not kneel because it hurts;
Petitioner stated that she did kneel at church before the accident. Petitioner stated that she
takes medication depending on how strong the pain is; sometimes two per day. Petitioner
testified that her knee does click; it depends how often. Petitioner stated on work days it
will click a lot after she works and has to walk home. Petitioner testified when her knee
clicks it hurts. Petitioner testified that Dr. Chmell had recommended a revision knee
surgery but she did not want that at this point. Petitioner testified she has not been pain
free since her February 19, 2007 accident; she has pain the entire time.

The Commission finds that Respondent indicated causal connection as an issue on their Petition
for Review but does not argue the issue, per se, it is therefore deemed as waived. Respondent
stated in their Statement of Exceptions that the sole issue raised on Review by Respondent
concerns Respondent’s entitlement to §8(j) credit, otherwise Respondent submitted the
Arbitrator’s decision was correct and reserved the right to respond to issues raised by Petitioner.
Regardless, Petitioner’s testimony is unrebutted and supported in the records of an unbroken
causal connection between her accident and her current condition of ill-being. There is even
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Respondent’s §12 examiner Dr. Cole, who opined a causal connection, albeit, opining Petitioner
did not require the revision total knee replacement. Petitioner met her burden of proving an
ongoing causal connection. The Commission finds the decision of the Arbitrator as not contrary
to the weight of the evidence, and, herein, affirms and adopts the Arbitrator’s finding as to causal
connection.

The Commission finds that as the parties stipulated to the periods of lost time and amounts paid,
the issue cannot be argued here, other than via causal connection, which Respondent did not
argue, again the period of lost time and amounts paid were stipulated to. Respondent indicated
nothing else as to credit at hearing and the Arbitrator specifically noted the issues in dispute were
only causal connection and nature and extent of her permanent partial disability. The evidence
and testimony (and stipulation sheet) finds Petitioner met the burden of proving entitlement to
the stipulated lost time period which has been satisfied by Respondent; Respondent receiving the
stipulated credit for amounts paid. The Commission finds the decision of the Arbitrator as not
contrary to the weight of the evidence, and, herein, affirms and adopts the Arbitrator’s finding as
to total temporary disability and amounts of benefits paid.

The Commission finds Petitioner clearly evidenced accident and a causal relationship to her
current condition of ill-being. Petitioner testified that she was still working for Respondent as a
housekeeper and her knee bothers her after a day of housekeeping. She stated that housekeeping
is hard work and her knee hurts at the end of the day. She testified that cleaning bathtubs was
normal with housekeeping and her knee has to get pushed up against the bathtub. Petitioner
stated that that is when she feels pain and afterwards her right knee still hurts. Petitioner testified
a full day of work is cleaning 16 rooms and it now takes her longer to complete a day of work
than it did before her accident. She noted sometimes she does not even stop for lunch because
she does not have a chance to finish her rooms. Petitioner stated that at home she does not do
very much and her husband helps her as she comes home tired. Her husband does the cooking
which he did not have to do before her accident. Petitioner stated that he helps her because he
sees that she is very tired. Petitioner testified that when she is walking sometimes her knee will
pop and when she goes to turn her knee will hurt. She stated sometimes her knee feels very tense,
a very strong pain and she will stop what she is doing to see if the pain will go away. She stated
the pain always continues and she cannot stay stopped for too long when it is cold outside, so she
has to then keep walking. Petitioner testified that at church she does not kneel because it hurts;
Petitioner stated that she did kneel at church before the accident. She takes medication depending
on how strong the pain is, sometimes two per day. Petitioner testified that her knee does click; it
depends how often. Petitioner stated on work days it will click a lot after she works and has to
walk home. Petitioner testified when her knee clicks it hurts. Petitioner testified that Dr. Chmell
recommended a revision knee surgery but she did not want that at this point. Petitioner testified
that she has not been pain free since her February 19, 2007 accident; she has had pain the entire
time. Petitioner had the arthroscopic surgery and the total knee arthroplasty and her ongoing
complaints are well documented and supported in the evidence. Petitioner’s arguments to
increase permanency to 70% of her leg are partially based on speculation and conjecture of what
may occur in the future and any possible future revision of the total knee replacement. Petitioner
does continue to perform her job duties despite her ongoing subjective complaints and even
Respondent’s §12 examiner, Dr. Cole, noted the causal connection and ongoing problems, albeit,
he did not opine that Petitioner was in need of a revision surgery. Petitioner is older, works as a
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non-skilled laborer, and apparently has limited English speaking skills, but she can perform her
work duties, albeit slower and maybe fewer rooms per day due to her condition. The
Commission finds the Arbitrators PPD award is insufficient given the evidence and unrebutted
testimony. The evidence and testimony supports a higher PPD award, but not to the extent
Petitioner suggests. The Commission finds the evidence and testimony to support that Petitioner
met the burden of proving entitlement to a permanent partial disability (PPD) award of 47.5%
loss of her right leg. The Commission finds the decision of the Arbitrator as contrary to the
weight of the evidence to warrant this modification, and, herein, modifies the award to find a
47.5% loss of Petitioner’s right leg.

The Commission finds, as to Respondent’s issue, --OTHER-Any questions of law or fact which
appear from the transcript of evidence--, that Respondent did not address anything specific as to
questions of law or fact they viewed as Arbitrator error (other than indicating that Dr. Chmell’s
deposition and opinions in evidence should not be considered credible as the deposition is not
complete); Respondent agreed with the Arbitrator’s decision with the PPD award and only
requested the Commission find a TTD/8(j) credit which was not even at issue at hearing.
Regardless, the question of the completeness of Dr. Chmell’s deposition transcript (i.e. missing
pages of deposition transcript) if that is what Respondent considers a question of law or fact,
does not really affect the award as found by the Commission.

IT 1S THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $287.17 per week for a period of 102.125 weeks (§29,327.24 total PPD), as
provided in §8(e)(12) of the Act, for the reason that the injuries sustained caused the 47.5% loss
of use of Petitioner’s right leg.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum

of $29,500.00. The party comumencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for R@ in Circuit Court.

DATED:  NOV { 5 2016 ”""j §. Hnt
0-9/22/16 Davi 7

DLG/jsf - ! :
T 4%4 22

Stephen Mathis

Mario Basurto







ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

GARCIA, PETRA Case# 08WC036678
Employee/Pelitioner

16IWCC073g

MARRIOTT CHICAGO O'HARE
Employer/Respondent

On 3/7/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.48% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0786 BRUSTIN & LUNDBALD LTD J{
CHARLES E WEBSTER 7‘- | f
10 N DEARBORN ST 7TH FL :

CHICAGO, IL 50602

2461 NYHAN BAMBRICK KINZIE & LOWRY
CHRISTINE M JAGODZINSKI

20 N CLARK ST SUITE 1000

CHICAGO, IL 60602
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COUNTY OF COOK ) [ ] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
PETRA GARCIA, Case #08 WC 36678
Employee/Petitioner
v. Consolidated cases:

MARRIOTT CHICAGO O'HARE
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable MARIA BOCANEGRA, Arbitrator of the Commission, in the
city of CHICAGO, on January 12, 2016. Afier reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
. D Was there an employee-employer relationship?
. |:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. |:] What was the date of the accident?
I:I Was timely notice of the accident given to Respondent?
DX Is Petitioner's current condition of ill-being causally related to the injury?
. I:] What were Petitioner’s earnings?
. [:l What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [[] What temporary benefits are in dispute?
JTPD [C] Maintenance TTD
L. IE What is the nature and extent of the injury?
M. |:| Should penaities or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. [ ] Other

sSrITommoaow

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il. gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS

On 2/19/2006, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent,

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $24,888.24; the average weekly wage was $478.62.
On the date of accident, Petitioner was 35 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent kas paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $12.781.60 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $12,781.60. Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $287.17/week for 86 weeks, because the
injuries sustained caused the 40% loss of the right leg, as provided in Section 8(¢)12 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days afier receipt of this decision, and perfects a
review in accordance with the Act and Rules, then this decision shall be entered as the decision of the Commiission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of
Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue,

__3-7-2016

Signature of Arbitrator Date

MAR 7 - 2016
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BACKGROUND

Petra Garcia (“Petitioner”) filed her application for adjustment of claim against her employer, Marriott
Chicago O’Hare (“Respondent™), seeking benefits under the Illinois Workers’ Compensation Act (“the Act”)
alleging that on 2/19/06 she sustained injuries as the result of an accident arising out and in the course of her
employment.

The claim proceeded to an arbitration hearing on 1/16/16 in Chicago, Illinois before Arbitrator Maria S,
Bocanegra. Ax1. Atissue were causal connection and nature and extent of the injury. Subsequent to the initial
hearing, by agreement of both parties proofs were re-opened on 2/2/16 for the limited purpose of clarifying the
issue of liability for medical bills. On the record, the parties agreed that nothing was due and owing to
Petitioner for any alleged out of pocket expenses incurred as a result of the work accident, thereby removing the
issue of liability for unpaid medical bills from contention. The request for hearing form was amended and
proofs were once again closed.

FINDINGS OF FACT

The following is a recitation of the facts adduced at trial. Petra Garcia (“Petitioner”) testified, via
Spanish interpreter/translator Susan Schweigert, that she is a 65-year-old housekeeper employed by Marriott
Chicago O’Hare (“Respondent”) since April 1976. She works at the Marriott Hotel located at Cumberland and
Higgins.

Petitioner testified she was involved in a work accident on 2/19/06 with Respondent when she tripped
over a wastepaper basket and hit her knee. She noticed pain and swelling in her right knee after she fell.
Petitioner denied any prior injuries to her right knee before this date. She completed her workday, went home
and told her husband she fell. She noticed swelling around her kneg and pain.

When asked whether she waited to present for treatment until she returned from a vacation after her
injury, Petitioner denied going on vacation after this incident. She testified she continued to work, but she was
not able to work well. She felt pain after cleaning bathtubs.

On 5/15/06, Concentra records confirm Petitioner first presented for treatment. Px8. Concentra noted a
right knee injury on 3/8/06 when Petitioner tripped on a garbage can. She continued to work her usual routine,
treated with Anacin and took her scheduled vacation. When she returned from vacation, the swelling and pain
in her right knee was severe. She denied any previous injury to her right knee. Dr. Mary Capelli recommended
Tbuprofen 600 mg, physical therapy three times a week and a follow-up visit in 2 days. That same day, she was
evaluated by physical therapists. At trial, Petitioner denied taking any vacation.

On 5/17/06, Dr. George Bridgeforth examined Petitioner. Px8. She reported improvement. Upon
examination, she had mild soreness along the medial joint line. There was no redness or swelling and no focal
tenderness to palpation. She continued to work modified duty and attend physical therapy.

On 5/24/06, Petitioner was re-examined by Dr. Bridgeforth at Concentra. Px8. There was mild limp
favoring the right. On exam, Petitioner’s symptoms and signs were consistent with patellofemoral pain.
Petitioner related a history of longstanding knee pain for several months before the accident. Dr. Bridgeforth
referred her for MRI studies and returned her to work with a 10 room cleaning restriction. Px35.
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On 6/2/06, records of Swedish Covenant Hospital document an unrelated injury to the left shoulder after
Petitioner was hit by a car and fell. The car was backing up. She denied injury to her head. Px3. At trial,
Petitioner denied this incident occurred and disagreed with the medical notation.

On 6/17/06, Petitioner followed up with Dr. Bridgeforth. Px8. She denied improvement and reported
moderate pain and soreness affecting the right knee. Dr. Bridgeforth restricted her to cleaning 10 rooms and
noted that MRI studies were pending. He diagnosed her with chondromalacia of the patella and planned to rule
out a meniscal tear. The MRI showed knee joint effusion and mild osteoarthritic changes with a small
degenerative tear of the posterior horn of the medial meniscus. There was evidence of a partially extruded
lateral meniscus as well as subchondral bone marrow swelling within the lateral tibial plateau.

On 6/23/06, Dr. Charles Carlton examined Petitioner at Concentra. Px5, Px8. Petitioner related ongoing
symptoms, that she was working within the restrictions and taking her medications, all without improvement.
Her pain was located in the lateral aspect of the right knee, moderate in nature and exacerbated with bending,
walking, squatting, kneeling, pivoting and standing. Dr. Carlton found the MRI positive for meniscal tear and
referred her to an orthopedic surgeon, Dr. Charles Mercier. Light duty restrictions were continued,

On 6/26/06, Dr. Mercier examined Petitioner. She related she injured her right knee at work after
tripping and that she had no prior history of this problem. He found the MRI positive and recommended
surgery. He restricted her to modified duty. Px8.

On 7/10/06, Dr. Mercier continued light duty along with a 10 room cleaning limit. He requested that the
employee be allowed to sit as need for comfort, Px35, Px8. On 7/24/06, the same restrictions were continued
and Dr. Mercier noted surgery approval was still pending. On 8/7/06, 8/23/06, 9/6/06 and 9/20/06, the same
restrictions were continued. On 10/4/06, Dr. Mercier restricted duty further to an 8 room cleaning limit. Px3,
Px8. On 10/18/06, 10/26/06, 11/15/06, 12/6/06, 12/20/06 and 1/3/07, Dr. Mercier released Petitioner to regular
duty pursuant to Petitioner’s request to try same. Px35, Px8.

Dr. Brian Cole examined Petitioner on 11/1/06 for a Section 12 examination at Respondent’s request.
Rx3. She continued to work full duty with pain and swelling of the anterolateral aspect of her knee. Dr. Cole
reviewed her MRI studies and noted a lateral meniscal cyst with a possible tear of the mid body and anterior
hom. A posterior horn tear was noted on the medial side with significant effusion. Dr. Cole examined her and
diagnosed her with low grade osteoarthritis and meniscal pathology. He recommended she continue to work
full duty and proceed with a cortisone injection. If no improvement was noted following the injection, surgery
would be indicated. On 11/15/06, Dr. Mercier administered a cortisone injection. Px8. Dr. Mercier noted that
Petitioner planned to go out of town and he would see her during the first week of December.

On 12/6/06, Dr. Mercier examined Petitioner, noting she returned from an extended vacation and felt
much better. Px8. The injection helped her. She continued to work her regular job duties. Dr. Mercier
instructed her to follow-up in two weeks to see if she still had issues. On 12/28/06, she reported lateral knee
pain with constant clicking and patellar crepitation. As the hotel was not very busy, she was not working as
much. Dr. Mercier recommended surgery.

On 2/10/07, Petitioner underwent and Dr. Mercier performed arthroscopic surgery with a partial lateral
meniscectomy and synovectomy. Px4, Px7. Dr. Mercier noted significant degenerative changes in the lateral
tibial plateau located somewhat anterior and extending posteriorly. These changes were Grade 4. He also noted
anterior lateral meniscal tear and significant degenerative changes of the lateral compartment. On 2/14/07,

Petitioner was removed from work by Dr. Mercier and was ordered to start physical therapy. Px5, Px8. This off
4
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work status continued through 5/1/07. Px5. Petitioner attended physical therapy at Concentra following surgery
through 4/25/07. Px8.

On 4/25/07, Dr. Mercier noted she was much improved. Px8. There was no swelling. She exhibited full
range of motion. She had sub patellar crepitation and anterior medial joint line pain. She wanted to return to
her regular duties. Dr. Mercier released her to clean 10 rooms and noted she would slowly resume her full
duties. He noted therapists indicated she did not require any additional therapy.

On 5/2/07, Dr. Mercier released Petitioner to work with an increased clearance to clean 12-13 rooms per
day. Px5, 8. On 5/16/07, Petitioner reported medial joint line pain which he noted was consistent with her pre-
existing degenerative arthritis. Dr. Mercier recommended that she take Motrin and work full duty. Px7, 8. On
5/30/07, Petitioner confirmed she returned back to work without restrictions. She had increased pain and
swelling at the end of the day. Px7, 8. Dr. Mercier administered a cortisone injection. Full duty was continued.
Px5. On 6/13/07, Petitioner had anterior knee pain associated with her patellofemoral degenerative changes.
There was no swelling, ligaments were stable and there was full range of motion. He placed her at maximum
medical improvement and should continue her full duties. Px5, 7, 8.

On 8/31/07, Petitioner returned to Concentra stating that she picked up some linen and hit her right knee
on a door on that date. Px8. On exam, there was gross arthritic deformity of both knees. The doctor diagnosed
her with a knee contusion. Full duty work was continued. Px5, 8. On 9/1/07, Dr. Fairbrother prescribed light
duty on and 9/7/07, Petitioner was released to full duty and from medical care. Px5.

On 12/13/07, Petitioner began treating with Dr. Edward Sclamburg. Px1. She complained of low back
pain to the right buttock. There was no mention of right knee pain. On 2/4/08, she presented to Dr. Sclamburg
with complaints of pain in her right knee. Px1. Dr. Sclamburg referred her for right knee MRI studies. On
2/7/08, MRI of the right knee revealed mild to moderate residual deformity of the subchondral portion of the
lateral tibial plateau suggesting an old osteochondral fracture. Px1. Degenerative joint changes were noted as
well as an old tear of the anterior horn of the lateral meniscus.

On 5/15/08, Petitioner returned to Dr. Mercier. Px7, 8. She reported increased pain and swelling in the
right knee from doing her normal job duties. Exam showed anterolateral joint line pain and some mild swelling.
She had full range of motion, ligaments were intact and Lachman’s was negative. She walked normally without
limp. Dr. Mercier administered a cortisone injection. He noted that her knee will have flare ups from time to
time. Petitioner returned to Dr. Mercier on 5/29/08 complaining of problems with stairs and kneeling. Px7, 8.
She did not receive relief from the cortisone injection. She had lateral joint line pain. On exam, she had
anterolateral joint line painful motion, some sub patellar crepitation and noticeable swelling in the suprapatellar
pouch. He informed Petitioner she had some arthritis and it may something she has to learn to live with.

On 6/19/08, Petitioner saw Dr. Mercier, who noted she continued to complain of bilateral knee swelling
and some pain. He reviewed the MRI from 2/7/08 which revealed postop changes of the lateral meniscus.
There was a suggestion of an old osteochondral fracture of the lateral meniscus. There were also moderate
arthritic changes. Dr. Mercier felt the majority of her problems were related to mild arthritis. He prescribed
Motrin and Darvocet. He noted some of her job duties were bothering her but noted she did not want to lose her
job and was willing to do what was necessary. Full duty continued and follow up was ordered.

On 7/1/08, Dr. Sclamburg recommended arthroscopic surgery. Px1. On 7/25/08, Petitioner underwent
and Dr. Edward Sclamburg performed arthroscopic surgery consisting of a partial lateral meniscectomy of the

right knee, debridement and synovectomy. Px1, Px6. Chondromalacia of the patellofemoral joint was noted at
5
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the tibial surface of the femur and patella. He also identified tears at the anterior horn of the medial meniscus
and lateral meniscus.

On 8/7/08, Dr. Sclamburg recommended physical therapy for the right knee. On 8/1 2/08, Petitioner
presented for initial physical therapy evaluation at Swedish Covenant Hospital. Px3. Her functional limitations
included pain with stairs, as well as pain with walking, sleeping and driving. On 9/5/08, therapists noted she
continued to complain of increased pain mainly laterally and posteriorly in the right knee. Follow up was
ordered. On 9/8/08, Petitioner told Dr. Sclamburg the therapy was not helping any longer. He instructed her to
discontinue therapy and Petitioner was removed from work. On 10/7/08, Dr. Sclamburg released her to return
to work. As of 9/6/08, a total knee replacement was discussed. Px1.

At the request of Respondent, Dr, Cole examined Petitioner a second time on 7/6/09. Rx4. Dr. Cole
agreed she needed a total knee replacement. He causally related her condition of ill-being to the work accident
and noted she was not yet at maximum medical improvement. On 7/29/10, Dr. Sclamburg noted Petitioner
reported pain with increased symptoms over the past several months. Dr, Sclamburg discussed proceeding with
a total knee replacement. Px].

knee osteoarthritis. Px9. Post operatively, Dr. Sclamburg prescribed Vicodin, a walker, therapy and off work
restrictions. Px1.

On 10/7/10, Dr. Sclamburg noted Petitioner was in physical therapy and stated she may need a functional
capacity evaluation. She was continued off of work. Px1. That same month, Petitioner saw Dr. Steven
Sclamburg for an unrelated right shoulder impingement syndrome. Px1.

On 1/3/11, Dr. Sclamburg noted progress in therapy and he injected the right knee with Kenalog. On
2/3/11 another Kenalog injection was administered. On 3/3/11, Petitioner denied pain in her knee and walked
normally. On 3/7/11, Petitioner was released to regular duty. Px]l.

On 4/4/11, Petitioner returned to Dr. Sclamburg reporting soreness after cleaning 16 rooms. Dr.
Sclamburg suggested that she clean 14 rooms instead of 16. On 5/2/11, she reported improvement after
reducing the number of rooms. On 7/13/1 1, Petitioner’s knee exam was normal and she was cleared to full
duty. Medications were renewed. On 11/1/] 1, she saw Dr. Sclamburg, who noted no further treatment was
indicated except yearly x-rays.

bone scan and blood work as recommended by Dr. Chmell. The bone scan was abnormal and revealed post-
surgical changes rather than loosening of the prosthesis. Rx5. She returned to Dr. Chmell on 7/12/12, who
noted that she had good placement of the prosthesis and he referred her for physical therapy. There was no
mention of another knee surgery in his records.

On 10/29/12, Dr. Chmell authored a letter addressed to Petitioner’s counsel stating she will require a
revision total knee replacement based on a concern for loosening of tibial prosthesis and for a bone cement
allergy. Px10, Rx5.
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On 12/17/12, Dr. Cole examined Petitioner for a third Section 12 exam at the request of Respondent.
Rx35. Dr. Cole documented range of motion from 0-120 degrees. She reported tenderness around the pes
anserine and medial hamstring tendons. Dr. Cole noted iliotibial band tenderness laterally and tenderness into
the lateral hamstrings as well. Dr. Cole recommended a single cortisone injection for pain relief. If she
declined the injection, she would be at maximum medical improvement. He also recommended permanent
restrictions of limited squatting, kneeling and climbing, if she insisted she could not do her full duty job. He felt
it was safe for her to try to work full duty and recognized she may have some discomfort doing so but it would
not be orthopedically unsafe. He noted that if she had any difficulty, then she should be restricted to a job with
limited squat, knee and climb. His diagnosis was persistent right knee pain post arthroplasty, causally related to
her work accident but did not see any indications for a future revision total knee replacement was not necessary.

The parties proceeded with Dr. Chmell’s evidence deposition on 2/7/13. Px10'. He testified that the
bone scan came back abnormal, which to him indicated evidence of loosening of the tibial compartment. Dr.
Chmell testified he recommended a revision knee replacement as Petitioner’s best chance of reducing pain.

On 7/8/13, Petitioner again followed up with Dr. Sclamburg. Px11. He noted she was 3 years status post
right knee arthroplasty/replacement. For the last 2 years, she had pain over the posterior aspect of the medial
and lateral sides. She continued working with discomfort. He found the arthroplasty in excellent alignment
with no evidence of loosening or any other abnormalities. He injected the joint with Kenalog. If she did not
experience improvement from the injection, he planned to refer her for therapy. Dr. Sclamburg did not impose
any work restrictions.

On 8/12/13, Petitioner returned to Dr. Sclamburg. Px11. She testified she returned because she still had
pain in her right knee after she finished her workday. She stated Dr. Sclamburg administered injections and
recommended additional physical therapy in 2014. She had some improvement with the cortisone injection.
Dr. Sclamburg administered another injection and recommended she continue regular activity. He prescribed
anti-inflammatory medication. She returned to Dr. Sclamburg on 9/26/13. Px11. She complained of lateral
pain. There was no instability, near full range of motion, no effusion and no swelling. He recommended
physical therapy three times a week for 4-6 weeks. She also planned to take Tramadol which he prescribed at
her last visit. She had not filled that prescription.

On 12/19/13, Petitioner eventually presented to physical therapy at Total Rehab. Px11. Moderate
swelling and tightness in the posterolateral portion of the right knee were noted along with severe tenderness in
the medial infero portion. On 2/4/14, Dr. Sclamburg last saw Petitioner. Px11. He recommended additional
physical therapy and noted that she stated she did not need any medications. He instructed her to continue her
current work schedule. His diagnosis was degenerative joint disease of the right knee. There is no record of
physical therapy or follow up being undertaken after this visit. Physical therapies continued until 4/4/14. In
March 2014, she asked the therapist to discharge her as she did not have any more pain in her knee. She
attended a total of 40 visits with three missed visits.

Petitioner continues to work as a housekeeper. Her right knee bothers her at the end of each day. She also
feels pain when cleaning a bathtub as her knee is up against the bottom of the bathtub. Her full work schedule
includes cleaning 16 rooms. Petitioner admitted she works full duty up to 6 days a week if the hotel is busy.

With regard to activities of daily living, Petitioner testified that her husband has to do the cooking in her

| The Arbitrator notes multiple pages are missing throughout the exhibit as tendered by Petitioner. The original

reports and opinions pre-dating the October 2012 opinion were not admitted into evidence.
7
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house as he helps her out when he sees she is tired. When she walks, her knee pops. She testified she has pain
in her knee when she tumns to the left or right. The pain is tense and very strong. She will stop to see if the pain
will go away. When she attends church, she does not kneel down. She takes pain medications up to two times a
day, but the amount she takes depends on her pain. She testified Dr. Chmell mentioned she may need a revision
total knee replacement at some point. Petitioner testified she has had pain in her right knee for the entire time
since her accident. She testified she takes Naprosyn which is prescribed by her primary care doctor, Dr.
Campos. She could not recall the last time she sought treatment with Dr. Campos.

Petitioner testified that she takes a bus from her home and then gets on a train to travel to work. The bus
stop is five blocks from her house. She then gets off the bus and takes a train. She has to walk two blocks from

agreed that she cleans bathtubs while kneeling, even though she testified on direct examination that she was
unable to kneel at church. Petitioner admitted she saw Dr. Cole at the request of Marriott, but she could not
recall the dates. She denied having any hobbies outside work and noted she does not travel to Mexico
frequently. She last went to Mexico in the fall of 2015 when her mother-in-law passed away.

CONCLUSIONS OF LAW
Arbitrator’s Credibility Assessment

The Arbitrator finds Petitioner was credible in her recollection of her work accident, treatment history
for the work accident and was somewhat credible in her describing her current symptoms as they relate to her
right knee. The Arbitrator did not find Petitioner credible in denying her vacation time and in denying her being
struck by a car injuring her shoulder but notes this information does not ultimately bear on any of the disputed
issues.

ISSUE (F)  Is Petitioner’s current condition of ill-being causally related to the injury?

The Arbitrator adopts and incorporates the above findings of fact as though fully set forth herein.
Having considered all evidence, the Arbitrator concludes that Petitioner’s right knee/leg condition is causally
related to her undisputed work accident.

Petitioner sustained a right knee injury at work on 2/19/06. Despite the delay in treatment, initial records
from Concentra in May 2006 document longstanding history right knee pain for a few months before the
accident. At trial, Petitioner denied having prior right knee problems before her accident. At trial, Petitioner
denied telling Concentra that she had knee pain before the work accident. The Arbitrator believes Petitioner in
this regard, noting Concentra’s incorrectly listed date of accident as 3/8/06 supports that Petitioner had pain
before that date, namely on the correct date of her accident on 2/19/06.

The Arbitrator resolves any delay in treatment in favor of Petitioner, noting that she credibly testified she
immediately reported her injury and that she attempted to self-treated prior to entering formal treatment. Other
than a minor right knee contusion which occurred at work on 8/31/07, the medical records do not document any
intervening accidents involving her right knee.

Records show Petitioner attempted conservative treatment to the right knee consisting of medication,
physical therapy, cortisone injection and light duty. When that failed, on 2/ 10/07, Petitioner underwent her first
arthroscopic surgery with a partial lateral meniscectomy and synovectomy. She was eventually released and
placed at maximum medical improvement on 6/13/07. Petitioner re-entered treatment briefly for hitting her
right knee but was returned to fuil duty. In February of 2008, Petitioner began treatment with Dr. Sclamburg,

8
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complaining of ongoing right knee pain. In the following months, Petitioner continued to treat, noting difficulty
with her normal job duties. On 7/25/08, Dr. Sclamburg performed a second arthroscopic surgery consisting of a
partial lateral meniscectomy of the right knee, debridement and synovectomy. Chondromalacia of the
patellofemoral joint was noted at the tibial surface of the femur and patella along with tears at the anterior horn
of the medial meniscus and lateral meniscus were identified. Petitioner undertook usual post-operative care and
when that failed, Dr. Sclamburg recommended a total knee replacement. Dr. Cole, Respondent’s examining
physician, examined Petitioner a second time on 7/6/09. He agreed she needed a total knee replacement
causally related her condition of ill-being to the work accident and noted she was not yet at maximum medical
improvement. Medical records reflect that her last office visit occurred in February, 2014 with Dr. Sclamburg
and she finished physical therapy in April, 2014 at Total Rehab, There is no medical evidence reflecting
ongoing treatment since 2014 for her right knee,

In light of the foregoing, the Arbitrator finds that Petitioner’s right knee condition is causally related to
her work accident on 2/19/06.

ISSUE (L)  What is the nature and extent of the injury?

Petitioner underwent two arthroscopic surgeries on 2/10/07 and 7/25/08, consisting of a partial lateral
meniscectomy and synovectomy and a second partial lateral meniscectomy, debridement and resection of a torn
portion of the lateral meniscus as well as debridement of a torn portion of the anterior horn of the medial
meniscus, respectively. Dr. Sclamburg eventually performed a total knee replacement on 8/25/10,

Petitioner resumed her full duties as a housekeeper and she continues to work full duty. She admitted she
is able to walk 14 blocks when she commutes to work each day. She takes medication when needed for pain.
Petitioner testified she has difficulty kneeling and stated she has not had a day free of right knee pain since the
date of her accident. However, the Arbitrator notes there are various medical records that document instances
where Petitioner denied having any right knee pain.

Petitioner has not returned to see Dr. Sclamburg for her right knee since 2/4/14. At the time she was
released, she was allowed to resume full duty work in the same occupation as before the injury. She testified
she has treated with her primary care doctor, Dr. Campos, but there are no records documenting any treatment
for her right knee with Dr. Campos. Petitioner is now 65 years of age. She was 56 years old at the time of her
injury. She testified when the hotel is busier, she sometimes must work 6 days per week rather than her usual 5
days per week. There is no evidence her accident had any impact upon her future earning capacity.

The Arbitrator finds that Petitioner continues to work full duty since she returned to work in March 2011
following her total knee replacement. When the hotel is busy, she sometimes works 6 days a week. Petitioner
also admitted she walks 14 blocks when she commutes to work and she has not had significant treatment for her
right knee since the spring of 2014. Based on the above, as well as the record as a whole, the Arbitrator finds
that Respondent shall pay Petitioner permanent partial disability benefits of $287.17/week for 86 weeks,
because the injuries sustained caused the 40% loss of the right leg, as provided in Section 8(e)12 of the Act.

__3-7-2016

Signature of Arbitrator Date
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/ ILLINOIS WORKERS’ COMPENSATION COMMISSION
PETITION FOR REVIEW OF ARBITRATION DECISION

To appeal an arbitration decision, file two copies of this form within 30 days of receipt of the decision.

i
—

Petra Garcia Case # 08 WC 36678 :
Employee/Petitioner 2

V. Chicago i i
Marriott Chicago O’Hare ’

Employer/Respondent

The petitioner |Z respondent D requests the Commission to review the arbitration decision for this case,
filed on March 7, 2016 and received on March 17, 2016 , and to take the following steps:

1. Furnish a transcript of the arbitration hearings, including all exhibits, to be presented to the Commission.

I guarantee to pay for the cost to prepare the transcript within 30 days from the court reporter's written request,
even if I later withdraw this appeal, and enter myself as surety therefor. Note: The first party to file a petition
will be charged for the cost to prepare the transcript (original rate).

Provide 1 copy/copies of the transcript. I similarly guarantee payment at the copy rate.
2. Extend the time allowed to file the transcript or the agreed statement of facts by 30 days past the time allowed by

statute
or stipulation,
3. Consider the issues checked below to which I take exception:
ACCIDENT MEDICAL EXPENSES OTHER (explain) ___
D Did it occur? L—_l Is there a causal connection? PENALTIES AND FEES

D Did it arise out of employment?

|:| Was it in the course of
employment?

D Is the date correct?
BENEFIT RATES
|:| Are the benefit rates correct?

I:I Are the wage calculations
correct?

EMPLOYMENT

D Was there an employer-
employee
relationship?

JURISDICTION

l:I Does the Commission have
Jjurisdiction?

D Is the charge reasonable?

D Was the treatment reasonably
necessary?

D Is prospective medical care
necessary?

NOTICE

D Was the respondent given proper
notice?

OCCUPATIONAL DISEASE

D Was there an exposure?

I:l Was there a disease?

l:l Did it arise out of employment?

|:| Was it in the course of
employment?

D What was the last date of
exposure?

4, Oral argument: Requested WaivedD

Ch Lown—

Sienature

312-263-1250

Talenhnns numhar

D Section 16
I:I Section 19(k)
[] section 19¢1)

PERMANENT DISABILITY
D Is there a causal connection?

What is the nature and extent of
the
disability?

STATUTE OF LIMITATIONS
L

EI Was the case fed within the
T o

statute —_
= =

of limitations%
3 m

st
TEMPORARY DIS?E..IT"S —
[ s there acau@gonn-_gtiom
=
D Is the dumtio@he@sabm
wIen
oW

correct?
o

Y1-NOi

10 N. Dearborn, 7™ FI,

Cltunnt nddan--
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Charles E. Webster, Brustin & Lundblad,. Ltd.

Chicago, IL 60602
Name (please print; attorneys, include IC attorney code#)

City, State, Zip code

ICI1 12/04 100 W, Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free line 866/352-3033  Web site: www.iwec.il. gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785.7084

PROOF OF SERVICE
If the person who signed the Proaf of Service is not an attomey, this form must be notarized.

I, Rena Maritote , affirm that] delivered [ ] mailed with proper postage

in the city of Chicago a copy of this form

at 5:00 PM on March 31, 2016 to each party at the address(es) listed below.

William Lowry

Nyhan Bambrick Kinzie & Lowry
20 N. Clark St., Ste 1000
Chicago, IL 60602

P —312-629-9800

E-312-629-8518

Signature of person completing Proof of Service

Signed and sworn to before me on 3 ) 31 / J GD

Notary Public
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ILLINOIS WORKERS' COMPENSATION COMMISSION
PETITION FOR REVIEW OF ARBITRATION DEC

o
PETRA GARCIA
Employee/Petitioner

Sk,

v. - '
MARRIOTT CHICAGO O'HARE

Employer/Respondent

To appeal an arbitration decision, file two copies of this form within 30

receipt of th i
~ ™
Case #08 WC 36698 App _ .
Fi {ﬂgfifpé{;{ /D o G /‘7 3.48
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The petitioner D respondent requests the Commission to review the arbitration decision for this case, filed on
March 7, 2016 and received on March 17, 2016, and to take the following steps:

1. Furnish a transcript of the arbitration hearings, including all exhibits, to be presented to the Commission.
I guarantee to pay for the cost to prepare the transcript within 30 days from the court reporter's written request, even if I

later withdraw this appeal, and enter myself as sure

for the cost to prepare the transcript (original rate).
Provide 1 copy/copies of the transcript. Isimilarly guarantee payment at the copy rate,

2. Extend the time allowed to file the transcript or the a

or stipulation,

3. Consider the issues checked below to which I take exception:

ACCIDENT
I:] Did it occur?

D Did it arise out of
employment?

|:| Was it in the course of
employment?

D Is the date correct?
BENEFIT RATES
I:] Are the benefit rates correct?

D Are the wage calculations
correct?

EMPLOYMENT

D Was there an employer-
employee relationship?

JURISDICTION

D Does the Commission have
Jjurisdiction?

Christine M. Jagodzinski, #2461

Oral argument: Requested Waived D

MEDICAL EXPENSES
|:| Is there a causal connection?
I:I Is the charge reasonable?

I:I Was the treatment reasonably
necessary?

I:I Is prospective medical care
necessary?

NOTICE

D Was the respondent given proper
notice?

OCCUPATIONAL DISEASE

I:I Was there an exposure?

|:| Was there a disease?

D Did it arise out of employment?

I_—_l Was it in the course of
employment?

D What was the last date of
expoesure?

{312) 629-9800

Telephone number

Name (please print; attorneys, include IC attorney code#)

ty therefor. Note: The first party to file a petition will be charged

greed statement of facts by 30 days past the time allowed by statute

gOTHER {explain) _Any guestions of

law or fact which appear from the
transcript of evidence; Is Respondent

entitled to a credit for the TTD
gverpayment?

PENALTIES AND FEES
I:l Section 16
D Section 19(k)

[ section 19(1)
PERMANENT DISABILITY

I:l Is there a causal connection?

|:| What is the nature and extent of
the disability?

STATUTE OF LIMITATIONS

D Was the case filed within the
statute of limitatio@

)
TEMPORARY DISA%TY <
Is there a ca%-b\onng?fon?
Is the duraﬁ‘;@‘%f %isab,'gty

correct'!-}“"ﬁ- N
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Nyhan, Bambrik, Kind® & L&y P.c.

20 North Clark Street, Suite 1000
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City, State, Zip code

iC1112/04 100 W, Randolph Street #3-200 Chicago, IL 60601 312/814-6611
Downstate offices: Collinsvifle 618/346-3450  Peorig 309/67!
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ILLINOIS WORKERS’ COMPENSATION COMMISSION (IWCC)
100 WEST RANDOLPH STREET, SUITE 8-200, CHICAGO, IL 60601
WWW.INCC.IL.GOV

{312) 814-6500 TDD (312) 814-2959 TOLL FREE (B66) 352-3033
MAIL TO: NOTICE DATE:

* MARVIN A BRUSTIN LTD 04/21/2016

10 N. DEARBORN CASE NUMBER:

7TH FLOOR 08 WC 036678

CHICAGO IL 60602

NOTICE QF RETURN DATE ON REVI

16IWCC0738

PETITIONER: RESPONDENT:
GARCIA, PETRA MARRIOTT CHICAGO O'HARE

RETURN DATE ON REVIEW: 06/17/2016 COMMISSIONER: GORE, DAVID

IN PERBON:

THE REVIEWING PARTY SHALL APPEAR BEFOQRE 5:00 P.M. ON THE RETURN DATE
ON REVIEW AND PRESENT THE AUTHENTICATED TRANSCRIPT AT ANY OF THE
FOLLOWING WORKERS‘ COMPENSATION COMMISSION OFFICES:

SPRINGFIELD ROCKFORD COLLINSVILLE

4500 SOUTH 6TH 62703 200 S. WYMAN 61101 1014 EASTPORT PLAZA DR 62234
(217) 785-7087 (815) 987-7292 {618) 346-3450

PECORIA CHICAGO

202 N.E. MADISON 61602 100 W. RANDOLPH 60601

SUITE 201 SUITE 8-200

(309) 671-301% {312} B14-6611

BY MAIL (CHICAGO OFFICE ONLY) :

THE REVIEWING PARTY MAY ELECT TO SUBMIT THE AUTHENTICATED TRANSCRIPT
BY MAIL TO THE REVIEW DEPARTMENT OF THE COMMISSION AT ITB OFFICES AT
100 WEST RANDOLPH STREET, BTH FLOOR, CEICAGO, IL., 60601, ON OR
EEFORE THE RETURN DATE ON REVIEW IN ACCORDANCE WITH RULE
7040.10(D) (2) . THE AUTHENTICATED TRANSCRIPT SHALL BE ACCOMPANIED BY
A COVER LETTER INDICATING THE CASE CAPTICN, CASE NUMBER, COMMISSIONER,
AND THE RETURN DATE ON REVIEW.
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BRIEFING SCHEDULE:

UNDER RULE 7040.70(F) OF THE RULES GOVERNING PRACTICE BEFORE THE
WORKERS'’ COMPENSATION COMMISSION, THE APPELLANTS STATEMENT OF EXCEPTIONS
AND/OR ADDITIONS AND SUPPORTING BRIEF MUST BE FILED WITH THE

COMMISSION AND SERVED ON ALL PARTIES NOT LATER THAN 30 DAYS FROM THE
RETURN DATE ON REVIEW. THE APPELLEES RESPONSE MUST BE FILED WITH

THE COMMISSION AND SERVED ON ALL PARTIES WITHIN 15 DAYS FROM THE

LAST DAY ALLOWED FOR THE FILING OF APPELLANTS STATEMENT OF

EXCEPTIONS AND/CR ADDITIONS AND SUPPORTING BRIEF.

IMPORTANT INFORMATION:

ALL PERSONS ACCESSING WORKERS' COMPENSATION HEARING SITES
MUST PRESENT VALID IDENTIFICATION AT SECURITY CHECK POINTS.
(I.C. 3A, 12/2004)



. _ILLINOIS WORKERS' COMPENSATION COMMISSION #7
' .REQUEST FOR HEARING

ATTENTION. Please give this form to the Arbitrator afier you obtain a trial date.

PETRA GARCIA Case#ms_e I w C C 0 7 3 :

Employee/Petitioner Consolidated cases: __
V.
MARRIOTT CHICAGO O'HARE Setting CHICAGO

Employer/Respondent

Petitioner and Respondent are prepared to try this matter to completion on _January 12, 2016, unless the
Arbitrator approves other arrangements, f .?.. - 4 Ol

1. Petitioner claims that, on 2/19/2006, Petitioner and Respondent were operating under the Illinois Workers'
Compensation or Occupational Diseases Act, and their relationship was one of employee and employer.

Respondent agrees IZ disputes D .

2. Petitioner claims that, on the above date, he or she sustained accidental injuries or was last exposed to an
occupational disease that arose out of and in the course of employment.

Respondent agrees disputes D :

3. Petitioner claims Respondent was given notice of the accident within the time limits stated in the Act.

Respondent agrees |Z disputes D . If in dispute, Petitioner states that on ,
notice was given to , with the job title

4. Petitioner claims his or her current condition of ill-being is causally connected to this injury or exposure.

Respondent agrees D disputes . Subject to Strict Proof: Factual, Medical and Legal
5. Petitioner claims his or her earnings during the year preceding the injury were $ 24, & .24 . and
the average weekly wage, calculated pursuant to Section 10 of the Act, was $ 2- . -
Respondent agrees E. disputes D and claims __ .

6. At the time of injury, Petitioner was 55 years old; married @ single I:I; with 0 dependent children.
Respondent agrees disputes D and claims __. '

for the following ynpaid medical bills: nach a fist, ifnecessary. CI—
\‘ = = = & —TirT =

7. Petitioner glaims Respondent is liable

ALY 4wy

by C'Q))

Respondent claims it paid $ O in medical bills through its group medical plan for which
credit may be allowed under Section 8(j) of the Act.

Petitioner agrees m disputes D and claims $

IC9 10 100 W. Randoiph Street #8-200 Chicago, 1L 60601 312/814-6611 Toll-free 866:352-3033  Web site;: www.iwee. if gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084



ILLTNOIS WORKERS’ COMPENSATION COMMISSION (IWCC)
100 WEST RANDOLPH STRBET, SUITE 8-200, CHICAGO, IL 60601

WWW. IWCC.IL.GOV
(312) 814-6500 TDD (312) 814-2959 TOLL PREE (866) 352-3033
MATL TO: NOTICE DATE:
‘NYHAN BAMBRICK KINZIE & LOWRY 04/21/2031 6 I w C C 07 3 8
20 N CLARK ST CASE NUMBE
SUITE 1000 08 WC 036678
CHICAGO IL 60602

NOTICE OF RETURN DATE ON REVIEW
NOTICE TYPE: INITIAL

PETITIONER: RESPONDENT:
GARCIA, PETRA MARRIOTT CHICAGO O'HARE

RETURN DATE ON REVIEW: 06/17/2016 COMMISSIONER: GORE, DAVID

IN PERSON:

THE REVIEWING PARTY SHALL APPEAR BEPORE 5:00 P.M. ON THE RETURN DATE
ON REVIEW AND PRESENT THE AUTHENTICATED TRANSCRIPT AT ANY OF THE
FOLLOWING WORKERS' COMPENSATION COMMISSION OFFICES:

SPRINGFIELD ROCKFORD COLLINSVILLE

4500 SOUTH 6TH 62703 200 S. WYMAN 61101 1014 EASTPORT PLAZA DR 62234
(217) 785-7087 (B15) 987-7292 (618) 346-3450

PEORIA CHICAGO

202 N.E. MADISON 61602 100 W. RANDOLFH 60601

SUITE 201 SUITE 8-200

{309) 6€71-3019 {312) Bl4-6611

BY MAIL {(CHICAGO OFFICE ONLY)} :

THE REVIEWING PARTY MAY ELECT TO SUBMIT THE AUTHENTICATED TRANSCRIPT
BY MAIL TO THE REVIEW DEPARTMENT OF THE COMMISSICN AT ITS OFFICES AT
100 WEST RANDOLPE STRERT, BTH FLOOR, CHICAGO, IL., 60601, ON OR
BEFORE THE RETURN DATE ON REVIEW IN ACCORDANCE WITH RULE
7040.10(D) (2) . THE AUTHENTICATED TRANSCRIPT SHALL BE ACCOMPANIED BY
A COVER LETTER INDICATING THE CASE CAPTION, CASE NUMBER, COMMISSIONER,
AND THE RETURN DATE ON REVIEW.

HHQBBBHHBBHHEHBﬂﬂﬂﬂﬂﬂﬂﬂ==HHBEHBHHHHHHHBHBBHBEH=’Bﬂﬂﬂﬂﬂ-ﬂﬂﬂﬂﬂﬂﬂﬂﬂﬂﬂﬂﬂ-ﬂ
BRIEFING SCHEDULE:

UNDER RULE 7040.70(F) OF THE RULES GOVERNING PRACTICE BEFORE THE
WORKERS' COMPENSATION COMMISSION, THE APPELLANTS STATEMENT OF EXCEPTIONS
AND/OR ADDITIONS AND SUPPORTING BRIEF MUST BE FILED WITH THE

COMMISSION AND SERVED ON ALL PARTIES NOT LATER THAN 30 DAYS FROM THE
RETURN DATE ON REVIEW., THE APPELLEES RESPONSE MUST BE FILED WITH

THE COMMISSION AND SERVED ON ALL PARTIES WITHIN 15 DAYS FROM THE

LAST DAY ALLOWED FOR THE FILING OF APPELLANTS STATEMENT OF

EXCEPTIONS AND/OR ADDITIONS AND SUPPORTING BRIEF.

IMPORTANT INFORMATION:
ALL PERSONS ACCESSING WORKERS’ COMPENSATION HEARING SITES
MUST PRESENT VALID IDENTIFICATION AT SECURITY CHECK POINTS.
{I.C. 3A, 12/2004)
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Aftirm and adopt (no changes)
D Aftirm with changes

[] Reverse
[ Modity

I:’ Injured Workers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[_] Second Injury Fund (§8(e}18)

[ ] PTD/Fatal denied

@ None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Page 1
STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )
Thomas Phifer,

Petitioner,
VS.

Premier Transport, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW

NO: 08 WC 38341

16IWCC0751

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
permanent partial disability, employment relationship, and "all other evidentiary or procedural
issues" and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed December 22, 2015 is hereby affirmed and adopted.

The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in Circuit Court.

S NOV 2°7 2016

0-11/16/16
jdl/wj
68

Z

ua D. Luskin

7?44/ bt

Charles J. DeVriendt

fl- & ot

Ruth W. White
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. ILLINOIS WORKERS' COMPENSATION COMMISSION
' NOTICE OF ARBITRATOR DECISION

Case# 08WC038341

16IWCcCo7Y51

PHIFER, THOMAS E
Employee/Petitioner

PREMIER TRANSPORT INC
Employer/Respondent

On 12/22/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.51% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue,

A copy of this decision is mailed to the following parties;

0147 CULLEN HASKINS NICHOLSON ET AL
DAVID B MENCHETTI

10 5 LASALLE ST SUITE 1250

CHICAGO, IL 60603

0507 RUSIN & MACIOROWSKI LTD
KISA P STHANKIYA

10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60605




STATE OF ILLINOIS ) I:I Injured Workers® Benefit Fund (§4(d))
)88, D Rate Adjustment Fund ($8(g))
COUNTY OF COOK ) [ ] second tnjury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Thomas E. Phifer Case # 08 WC 038341
Employee/Petitioner

T 16IWCCO751

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jeffrey Huebsch, Arbitrator of the Commission, in the city of
Chicago, on September 14, 2015. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. X Was there an employee-employer reationship?

C. X Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. X What was the date of the accident?

E. X Was timely notice of the accident given to Respondent?

F. X Is Petitioner's current condition of ill-being causally related to the injury?

G. What were Petitioner's eamings?

H. I:I What was Petitioner's age at the time of the accident?

L What was Petitioner's marital status at the time of the accident?

J. X Were the medicul services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. X What temporary benefits are in dispute?
[]1TPD (] Maintenance X TTD

L. X What is the nature and extent of the injury?

M. [] Should pennlties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. [_] other

{CArbDec 210 100 I¥, Randolph Street #3-300 Chicago, M, 60601 312/813-6611 Tollfree 866/352.3035 Web shie: www.hvee.ll oy
Downstate offices; Colilnsville 613/376.3430 Peorla J670-3019  Rockford 313/987.729) Springfield 217/785-7084
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T. E. Phifer v. Premier Transport, Inc., 08 WC 038341

FINDINGS
On August 5, 2008, Respondent was operating under and subject to the provisions of the Act,

On this date, an employee-employer relationship did 1ot cxist between Petitioner and Respondent.

On this date, Petitioner #id not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident swas given to Respondent.

Petitioner's current condition of ill-being is ror causally related to the accident.

In the year preceding the injury, Petitioner earned $20,800.00; the average weekly wage was $400.00,
On the date of accident, Pelitioner was 52 yeurs of age, single with 2 dependent children.

Petitioner Xas received all rensonable and necessary medical services.

Respondent Aas, in part, peid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $8 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respandent is entitled to a credit of $0 under Section 8(j) of the AcL

ORDER

Claim for compensation denied, Petitioner failed to prove that he sustained accidental injuries which arose out
of and in the course of his employment by Respondent on August 5, 2008 and failed to prove that he had an
employee/employer Relationship with Respondent on said date.

RULES REGARDING APPEALS Unless a party files a Perition Jor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission,

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appen! resuits in either no change or a decrease in this award, interest shall not accrue..

December 21, 2015

e of Ar] Date

DEC 2 2 2015

ICAshDes p.2

[ 1% ]
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T. E. Phifer v. Premier Transport, Inc., 08 WC 038341
FINDINGS OF FACT

Petitioner testified that he was employed by Respondent, beginning in about May of 2008. His Jjob duties
included delivery and moving and sales. They would move items store to store, deliver on a route and take
iterns from a warehouse to a location and install or build up the items. Basically, Petitioner would Joad and
unload furniture and household items. The job involved heavy lifting. Petitioner testified that his employment
was terminated about 3 weeks after his alieged accident, Petitioner denied prior significant low back injuries,
He was not under medical care on the date of the alleged accident,

Petitioner testified that he injured his low back and left foot (instep) on Tuesday, August 5, 2008, while working
for Respondent. He was working with Johnell Lyes. Johnell was on the truck. Petitioner was on the grgund.

Respondeat presented the testimony of Sam Dahleh, who was the owner of Respondent in 2008, He was
familiar with Petitioner as a former employee of Respondent. Dahleh thought that Petitioner was hired for
sales. Petitioner could have made deliveries, but not on Sundays, Petitioner's last day of work was July 24,
2008. He was terminated for three days no call/no show. (ResEx. 7) The tennination was effective August 1,
2008. According to the wage audit, Petitioner's last day warked was August 1, 2008. (ResEx. 8) Petitioner did
not werk for Respondent during the time of August 1 through August 8, 2008. As faras Dahleh knew,
Petitioner did not report an injury to Caruthers. The first notice of the injury that Respondent received was
when the Application for adjustment of Claim was teceived. Pelitioner was not working for Respondent on July
27, 2008, as it was a Sunday. Petitioner was not an employee of Respondent on August 5, 2008, as he had been
terminated effective August 1, 2008.

Neither Party presented the testimony of Johnell Lyes or Brian Caruthers, Petitioner did not submit any
documentation which refuted Dahleh’s testimony regarding Petitioner’s dates of employment.

The first medical care was at Holy Cross Hospital on August 13, 2008. Petitioner testified that he went to the
ER because he could not get out of bed. The records of Holy Cross show that Petitioner arrived via CFD
ambulance at 1:30 in the morning withl 1 out of 10 back pain, was moving an object from a transport truck.
There was a history of low back pain and left ankle pain times 2 days, “lifts fumniture st work”, (PetEx. 1) The
copy of the Holy Cross records that Respondent submitted show a history of low back pain and left ankle pain
after n fall. The patient injured his back at work and re-injured himself trying to pick up a phone. Low back and
left ankle x-rays were negative. The physical exam revealed bruising of the left fatera! malleolus and point
tenderness on the lumber spine, The neurologic exam was negative, Petitioner was given medication and
instructed to see his PCP. He was discharged ambulatory, with a slow and steady gait. The Holy Cross records
also reveal that Petitioner was seen at the ER on January 7, 2013 (again arriving via CFD ambulance) for back
pain, non-traumatic in origin. Petitioner Bave a history of back pain in 2007, when he was diagnosed with
degenerative disc disease and recejved a cortisone injection and an MRI, (ResEx. 6)
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Petitioner next received treatment from Pain Met/Dr. Edward Herba, beginning on September 4, 2008. The
history was of an injury on July 27, 2008, while working. Petitioner was standing on the ground, on uneven
pavement, removing a couch from a truck. He slipped and the couch fell on him. He injured his left foot and
low back, as a result of the fall and having the couch fall on him. He denicd prior back problems. Petitioner
testified that he did not give the date of July 27, 2008 to PainNet. A lumbar MRI was ordered, as well as an
ankle x-ray. Petitioner was taken off work. On September 22, 2008, Dr. Herba charted that the ankle MRI (7,
x-ray?} was normal and that clinically the swelling in the ankle had gone down. Perhaps the foot complaints
were due to radicular symptoms. The MRI showed degenerative findings with some narrowing and stenosis.
Petitioner underwent e-stim, therapy and range of motion exercises. He was last seen ot PainNet on March 2,
2009, He was much improved and released from care, PRN. (PetEx. 2)

Petitioner was referred to Dr. Scott Glasser, a pein management physician. Dr. Glasser provided Petitioner with
facet joint injections and bilateral facet joint injections. Petitioner treated with Dr. Glasser from October 29,
2008 through January 28, 2009. (PetEx. 3) Dr. Glasser testified viz evidence deposition. He is board certified
in anesthesiology, with a subspecialty certification in pain management. When Pelitioner was first seen, the
history was of an accident at work approximately 3 months before. He slipped on pavement carrying a couch
and injured his ankle and low back. The date of injury was July 27, 2008. The physical exam revealed no
neurologic deficit. Dr. Glasser did not review the MRI film when he was treating Petitioner. Dr. Glasser
diagnosed lumbar mdicular pain, most likely discogenic or fact joint pain. He thought that this condition was
related to the accident becnuse Petitioner denied prior back injuries and was not under treatment for back
complaints until after the injury, (PetEx, 5)

Petitioner was kept off work by PainNet from September 4, 2008 through March 2, 2009. He has slower starts
in the morning. He has to do exercises to be able to do his activities of daily living. He avoids lifting.

On cross-examination, Petitioner denied subsequent injuries, including an injury lifting 2 TV remate at home.
He did have an increase in pain picking up a phone. Petitioner denied prior back injuries, but admitted that he
filed a workers® compensation case for a 7/18/1996 back injury (No. 96 WC 40152), for which he received n 2%
man as 2 whole seftlement. He has had no treatment for his back since March 0f 2009. Heis a full time student

Petitioner’s Bills Exhibit was Number 4.. Respondent submitted Utilization Review (Prospective) regarding the
Lumbar MRI (Non-cert, ResEx. 2), PT and modalities (Approved, ResEx. 3), and the ankle x-ray ordered by Dr.,
Herba (Non-cert, no rationale given, ResEx. 4). '

Dr. Avi Bemnstein’s record review report was admitted as Respondent’s Exhibit 5. Petitioner failed to appear for
an exam by Dr. Bemnstein, so only a record review was provided. Dr. Bemnstein thought that if Petitioner had
suffered a significant injury, he would have sought treatment earlier than 2 weeks after the injury. Therewasa
question as to whether Petitioner suffered any back injury whatsoever. There was no evidence of a traumnatically
induced injury. The injections were unindicated, unnecessary and not causally related to any alleged August 5,
2008 injury. Dr. Bemstein did not think that there was any permanent disability associated with the injury and
would have thought that Pelitioner would be at MMI about 6 to 12 weeks after the injury. (ResEx. 5)
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CONCLUSIONS OF LAW
The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below.

WITH RESPECT TO ISSUE (B), WAS THERE AN EMPLOYEE-EMPLOYER RELATIONSHIP AND
ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE QUT OF AND IN THE COURSE OF THE
PETITIONER’S EMPLOYMENT BY THE RESPONDENT, THE ARBITRATOR FINDS AS
FOLLOWS:

The Arbitrator finds that Petitioner failed to prove that he was employed by Respondent on August 5, 2008,
Petitioner's testimony regarding the date of the termination of his employment with Respondent was vegue and
not supported by any documentation. The testimony of Respondent’s witness, Sam Dahleh, that Petitioner’s last
day worked for Respondent was July 24, 2008 was credible and supported by Respondent’s Exhibits 7 and 8.

The Arbitrator further finds that Petitioner failed to prove that he sustained accidental injuries which arose out
of and in the course of his employment by Respondent on August 5, 2008. First, there was no
employee/employer relationship on August 5, 2008. Second, Petitioner did not seek medical treatment until
some 2 weeks after the alleged injury. Commeon sense and experience and Dr. Bemstein’s persuasive opinion
lead to the conclusion that if Petitioner sustained the injuries that he alleges on August 5, 2008, he would have
sought medical treatment at a closer time to the injury. Finally, Petitioner did not provide the claimed date of
injury to any of his medical providers, even those that he saw after he filed the Application with the claimed
date of August 5, 2008,

WITH RESPECT TOQ ISSUE (E). WAS TIMELY NOTICE OF THE ACCIDENT GIVEN TO THE
RESPONDENT, THE ARBITRATOR S AS FOLLOWS:

The Application was filed on August 29, 2008 and sent to Respondent on that date. Sem Dahleh sent
communication regarding the claim on September 5, 2008. (ResEx. 7) Timely Notice was proven by Petitioner.

WITH PECT TO ISSUE WHAT WAS THE DATE OF THE ACCIDENT, ISSUE IS THE
PETITIONER’S PRESENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY,
ISS WERE THE MEDICAL VICES THAT WERE PROVIDED TO PETITIONE
REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL APPROPRIATE
CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAY, SERVICES, ISSUE WHA
AMOUNT QF COMPENSATION IS DUE FOR TEMPORARY TOTAL DISABILITY, TEMPORARY
PARTIAL DISABILITY AND/QR MAINTENANCE, AND ISSUE (L), WHAT IS THE NATURE AND

EXTENT OF THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:

As the Arbitrator has found that Petitioner failed to prove that there was an employee/employer relationship
between him and Respondent on the claimed accident date and fuiled to prove that he sustained accidental
injuries which arose out of and in the course of his employment by Respondent on August 5, 2008, the
Arbitrator needs not decide the above issues.




09 WC 28300

Page 1
STATE OF ILLINOIS ) @ Aftirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. l:l Affirm with changes Rate Adjustment Fund (§8(g))
COUNTY OF ) [ Reverse [ ] Sccond Injury Fund (§8(e)18)
WHITESIDE [ ] pTD/Fatal denied
(] Modify [] None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

William Cruse,
Petitioner,

Vs. NO: 09 WC 28300

SDt:];fu:ntt:EP gi‘s Central Management Services, 1 6 I w C C 0 7 5 3

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of temporary total disability,
permanent partial disability, and permanent total disibility and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 5, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner permanent and total disability benefits of $714.10/week for life, commencing February
1, 2012, as provided in Section §(f) of the Act. Petitioner may become eligible for cost-of-living
adjustments, paid by the Rate Adjustment Fund, as provided in section 8(g) of the Act.
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject
to judicial review. Therefore, no appeal bond is set in this case.

DATED: NOV 2°7 2016 g: i Z,(
0-11/16/16 oshuwa D. Luskin

j6d81/wj //ﬁ ; / / / z
ZSJ De\/rlendt

Ruth W. White







ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CRUSE, WILLIAM Case# 09WC028300
Employee/Petitioner :
i k] T 1
STATE OF ILLINQIS/DEPT OF CMS ﬂ'6 i chm 6 ﬂ?S 3
————— = NUErT UF CVS
Employer/Respondent :

On 10/5/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0452 PIGNATELL) & ASSOCIATES
LGUIS F PIGNATELLI

102 E ROUTE 30

ROCK FALLS, IL 61071

4987 ASSISTANT ATTORNEY GENERAL
LAURA HARTIN

100 W. RANDOLPH ST 13TH FL
CHICAGO, IL 60601

0502 STATE EMPLOYEES RETIREMENT
2101 5 VETERANS PARKWAY

PO BOX 19255

SPRINGFIELD, IL 62794-9255

0499 CMS RISK MANAGEMENT
301 S SEVENTH ST 8M CERTIFIED 23 2 trus and corract capy
20 BOX 19208 pursugnt to 620 ILCS 306) 14

SPRINGFIELD, IL 62794-8208




STATE OF ILLINOIS ) [ ] injured Workers’ Benefit Fund (§4(d))
. )SS. X Rate Adjustment Fund (§8(g))
COUNTY OF WHITESIDE ) [_] Second Injury Fund (§8()18)

William Cruse
Employee/Petitioner

V.

State of lllinois/ Department of CMS

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Case # 09 WC 28300

16IWCCO753

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, Arbitrator of the Commission, in the city of
Rockford, on August 26, 2015. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

A, I___I Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

DISPUTED ISSUES
Diseases Act?

B.

C.

D

E.

F.

G

H

L

L.

D Was there an employee-employer relationship?

I:I Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

i I:l What was the date of the accident?

D Was timely notice of the accident given to Respondent?

D Is Petitioner's current condition of ill-being causally related to the injury?

. [ ] What were Petitioner's earnings?

. D What was Petitioner’s age at the time of the accident?

[ | What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. D What temporary benefits are in dispute?

[JTPD

[ Maintenance X TTD

L. IZl What is the nature and extent of the injury?
M. I:[ Should penalties or fees be imposed upon Respondent?
N. []Is Respondent due any credit?

0. IZ Other Is Petitioner Permanently and Totally Disabled

{CArbDec 2/10 100 W, Randolph Sireet ¥8-200 Cngo, IL 60601 312/814-6611  Toll-frea 866/352-3033  Web site: www. fwee. il gov
Dovwnstate offices: Collinsville 618/346-3450  Pearia 309/671-3019 Rockford 815/987-7292  Springfield 217/785-70

FINTIINGS
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On July 20, 2007, Respondent was operating under and subject to the provisions of the Act.
On this datf.:, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment,

Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $55,699.18; the average weekly wage was $1,071.15.

On the date of accident, Petitioner was 61 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services,
Respondent skall pay all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $119,011.84 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $1 19,011.84.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Temporary Total Disability .
Respondent shall pay Petitioner Temporary Total Disabi ity Benefits of $714.10/ week for 180 1/7 weeks, for

the periods of time from 2/19/2008 — 8/01/2008 and 1/22/209 — 1/31/2009 as provided under Section 8(b) of the

Medical benefits
Respondent shall pay all medical benefits that are yet unpaid and which are reasonable and casually related to

Petitioner’s June 20, 2007 accident as provided under Section 8(a) of the Act.

Permanent Total Disability
Respondent shall pay Petitioner Permanent Total Disability Benefits beginning 2/1/2012 in the amount of

$714.10/ week for life as provided in Section 8(f) of the Act.

Commencing on the second July 15" afier the entry of this award, Petitioner may become eligible for cost-of-
living adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission,

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Wyl § D JQFG,M/@L 30, dory

Signature of Arbitrator Date

ICArbDec p, 2

0cT 5 - 2019




BEFORE THE WORKERS’ COMPENSATION COMMISSION

STATE OF ILLINOIS
WILLIAM CRUSE, )
Petitioner, ;
Vvs. ; Case No: 09 WC 28300
)
STATE OF ILLINOIS, ) _
Respondent. ; 1 6 I w C C 0 7 5 3

MEMORANDUM OF DECISION OFARBITRATOR

With respect to issue (L) What is the nature and extent of the injury, the Arbitrator finds as
follows:

On the date of July 20%, 2007 while in the employment of Respondent as a traveling mechanic repairing
large trucks, pieces of equipment and snow plows, Petitioner testified that he injured his right arm, shoulder and
person as a whole while installing a starter on a truck. Timely notice was given to his employer of his injury.

Prior to this date, Petitioner testified he had no injury to his right shoulder or arm resulting in any
permanency. He testified in 2002, 5 years prior to July 20%, 2007 he injured his right arm, saw a physician 1
time, missed no work, filed no claim and suffered no disability.

After his July 20", 2007 injury on October 23, 2007, Dr. Hanlon ordered an MR, without contrast, of
Petitioner’s shoulder that revealed an intra-substance tear of the supraspinatus tendon with the MRI unable to
evaluate full thickness tears. Petitioner 's Exhibit 2 at page 125.

Petitioner received a right shoulder injection on October 23, 2007 which gave him no relief. Petitioner's
Exhibit 2 at page 125. Petitioner on the date of February 20", 2008 was surgically treated by Dr. Shawn
Hanlon and orthopedic surgeon who performed an arthroscopic subacromial decompression and open distal
clavicle excision of the right shoulder. Petitioner’s Exhibit 2 at page 93,

After a course of physical therapy from February 25, 2008 to July 23, 2008, Petitioner, on August 1,
2008 was released back to work to do what work he could do. Returning to work caused increased pain in his
right shoulder for which he, on September 3", 2008, received an injection which gave only short term relief,
Petitioner's Exhibit 2 at page 112,

On November 10, 2008 another MRI was performed, this time with contrast unlike the earlier MRI
performed, and revealed a full thickness, severe rotator cuff injury with retraction of the supraspinatus tendon
and associated partial tear of the infraspinatus. Also revealed was a compete tear of the long head of the biceps
tendon with retraction. Petitioner’s Exhibit 2 at page 109.

On January 22, 2009 Dr. Hanlon performed a second surgery, an open anterior acromioplasty of the
right shoulder and the correction of impingement with repair of partial thickness tear and thinning of the
supraspinatus and subscapularis tendon. Petitioner’s Exhibit 2, page 48
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Petitioner thereafter underwent courses of physical therapy from February 2, 2009 to June 19, 2009.
Petitioner s Exhibit 3, page 326.

A functional capacity exam accomplished June 17" and 18% of 2009 revealed that the limitations of
Petitioner’s right shoulder resulting from his work injury did not allow hjs limited abilities to match his job
duties as a truck mechanic. Prior to his injury Petitioner worked a heavy to very heavy job as a traveling truck
mechanic. Recommended in the FCE were job modifications and altemate placement away from the heavy job
duties. Petitioner’s Exhibit 4, page 4 of the FCE report. The FCE reports Petitioner taking pain medication at
his FCE when he experienced bigh pain levels. Petitioner’s Exhibit 4, page 9 of the FCE report, page 10 of
Exhibit 4. At the time of his FCE Petitioner was 63 years of age.

Petitioner was told by Respondent there were no modified jobs or alternative placements available to get
him away from heavy job duties. He was offered no vocational rehabilitation.

On June 24% 2009, Dr. Hanlon reviewed the F CE, the physical condition of Petitioner and charted
Petitioner as being disabled from truck mechanic work. Dr. Hanlon instructed Petitioner, who was 63 years

old, to return as needed. Petitioner’s Exhibit 2, page 62

In a Vocational Evaluation Report of Petitioner by James Radke, MS, CRC, LCPC, dated November 1 1,
2013, Mr. Radke found Petitioner right hand dominant and having worked for the State of Tllinois from 1986-
2012 as a traveling mechanic where “he not only fixed trucks but snowplows, tractors, mowers, bulldozers,
etc.” Petitioner's Exhibit 8, page 3. “He (Petitioner) worked from a heavy to a very heavy level of physical
exertion as defined by The United States Department of Labor.” Petitioner’s Exhibit 8, page3. Mr. Radke
concluded with a reasonable degree of professional certainty as a Vocational expert that

“Mr. Cruse does not have any transferable work skills that are consistent with his exertional capabilities
and that Petitioner could not use his former skills in light of restrictions and limitations. .. the skills
acquired in becoming an auto or truck mechanic are not applicable to Light or Sedentary work,
especially when one considers reaching only to waist level. Therefore, due to these restrictions, Mr.
Cruse is currently an unskilled worker.... he is on Social Security Disability.”

“it is my opinion that Mr. Cruse does not have capability for employment at his former
occupation (auto or truck mechanic) or any other skilled or semiskilled occupation at this
point and is totally disabled from all work in his regional labor market. There is no reasonable
stable labor market for Mr. Cruse.” Petitioner’s Exhibit 8, page 3.

Courts as an expert in the field of employability and the nature and extent of employability. Petitioner's Exhibit
9, page ¢

Expert Radke found Petitioner experiencing ongoing pain and weakness in his right shoulder with a
decreased range of motion. He was assessed right hand dominant. Mr, Radke found Petitioner’s. “modality for
learning things is not going to be through a standard classroom or typical teaching kind of thing. He was more
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an observational learner his whole life.” Petitioner’s Exhibit 9, page 15. He concluded Petitioner to have no
portability to his level of (workplace) functioning, especially with using his right arm. Pefitioner 's Exhibit 9,
43. With a reasonable degree of vocational and scientific certainty he concluded “that an unskilled person with
lack of function in his right or dominant arm is not going to be able to find employment. There will be no
employment that’s going to work for this individual.” Petitioner's Exhibit 9, p 17. Expert Radke testified he
familiar with the labor markets in the entire northern Illinois area. Petitioner’s Exhibit 9, page 18.

In describing Petitioner’s failed attempt at using a computer to order parts while employed by the State
of Nllinois, Mr. Radke noted Petitioner was slow, didn’t hit the keys very well and appeared not to have motor
control of his upper extremity through his shoulders. Petitioner’s Exhibit 9, page 45. His testimony was
corroborated by Petitioner’s testimony wherein he stated that he found it difficult to use the computer when he
attempted the job in parts. He could not use the computer because of a lack of dexterity and familiarity. He
was moved from the job after 5 weeks and positioned back to his job doing heavy to very heavy work as a

traveling mechanic.
After his second surgery Petitioner testified he did attempt to become re-employed by the State of
Hlinois, initially, at any job after he was released by Dr. Hanlon, June 24'™ 2009. There were no jobs for him

because of his restrictions.

Afier being told he was unemployable by the State of Illinois and after his failed attempts at
employment at Ace Hardware or fixing things for an insurance company, Petitioner retired to collect his
pension to replace benefits he was no longer paid by CME Worker Compensation.

Petitioner testified further that after his worker compensation benefits stopped in February, 2012 and
because of his need for income, Mr. Cruse applied for his CME pension. Mr. Cruse was one week short of
being employed long enough to qualify for an additional $700/ monthly pension benefit. He attempted to
become employed for that one more week. He was told to be present at a CME station in 2012. When the
supervisors were asked whether they would employ him for just one more week, Petitioner’s previous direct
supervisor stated CME would not employ him any capacity for one more week because Petitioner was
permanently disabled and not employable.

The State of Tllinois, denied Petitioner re-employment in any capacity, and offered Petitioner no
vocational training. Because of his physical limitations and his lack of experience, except in very heavy
mechanic’s work, CME would not employ him in any job.

Petitioner testified he tried getting a job in an ACE hardware store and where insurance repair work was
done but was turned down because of right arm disability.

Petitioner testified from June 2009 until the time he testified at hearing on 8/26/2015 his uses greater
amounts of narcotics in an attempt to control his increased shoulder pain. He testified he can feel his shoulder

pop as many as 300 times a day.

On August 3, 2011 in completing a disability evaluation for State Retirement Systems, Dr. Hanlon
declared Petitioner entitled to continuing disability benefits because of his rotator cuff tear resulting from the
July 20™, 2007 accident. Petitioner’s Exhibit 1, page 8.

Dr. Hanlon, on a 3/22/2013 off work slip, took Petitioner off work and “may not return (to work) until
further notice” as a result of his right shoulder injury. Petitioner’s Exhibit 10.
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Petitioner testified the continuing shoulder symptoms which have kept him unemployed since his second
surgery have worsened and become aggravated by the onset of rheumatoid arthritis and fibromyalgia.
Petitioner’s activities have been significantly limited. He is unable to put on his belt because of the reaching
around his body and the lack of reach of his right arm around his waist, Hanging pictures causes pain in his
right arm which, combined with the limitation of how high his right arm can reach, makes picture hanging
impossible for him. An attempt to play catch with his grandson creates a directionless throw of the ball because
of the popping and pulling of his right shoulder as his right hand moves the ball forward. He has weakness in
his right arm and popping sometimes as much as hundreds of times a day. The sport of archery done frequently
before the July 20, 2007 injury is limited by the lack of strength in attempting to pull back the bow string with

the arrow.

Based on the record as a whole, the Arbitrator finds that Petitioner is permanently and totally disabled,
said disablement commencing February 1%, 2012.and that Petitioner is entitled to PTD benefits from February
1%, 2012 and continuing for life with the benefit of $714.10/ week (calculated from the agreed upon AWW of
$1071.15) as provided for under Section 8(f) of the Act and with supplementary benefits from the Rate
Adjustment Fund provided in paragraph (f) of Section 7 of the Act, such supplementary benefits provided to be
paid in paragraph (g) of Section 8 of the Act. Respondent shall pay all medical benefits incurred which are
reasonable and causally related to Petitioner’s July 20, 2007 accident as set forth under Section 8(a) of the Act
as well as all medical benefits remaining yet unpaid that are reasonable and causally related to Petitioner’s July
20, 2007 accident as provided for under Section 8(a) of the Act. The parties have agreed Petitioner’s AWW to
be $1,071.15 which calculates a TTD rate of $714.10. The erroneous AWW used by Respondent was
$990.95/week and a TTD rate of $660.63. Respondent’s Exhibit 1, page 5. Respondent paid Petitioner 180 1/7
weeks of benefits through the date of January 31%, 2012 at the erroneous reduced rate. Respondent’s Exhibit 2.
Owed Petitioner for 180 1/7" weeks is the difference between the TTD rate of $714.10 and the TTD of $660.63

paid him, or $53.47/week for a total of $9,632.24.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Aaron A. Brookins,

Petitioner,

R NO: 09 WC 31240

American Steel, ﬂ 6 I W C C @ l? 4 0
Respondent.

DECISION AND OPINION ON §19(h) AND §8(a) PETITION

This case comes before the Commission on Petitioner’s §19(h) and §8(a) Petition,
alleging a material increase in his disability since the Commission’s previous Decision and
Opinion on Review (14 IWCC 234) dated March 31, 2014. A hearing on the petition was held
before Commissioner Ruth White on March 14, 2016 in Collinsville, lllinois and a record was
made. The Commission, having considered the entire record, finds that Petitioner failed to prove
a material increase in disability and that as a result Petitioner’s §19(h) and §8(a) Petition is
denied, for the reasons set forth below.

[. HISTORY OF THE CASE

In a Corrected Decision at Arbitration filed 4/10/13, following a hearing on 12/21/12,
Arbitrator Lee found that Petitioner was permanently and totally disabled for life commencing
6/10/11 pursuant to §8(f) of the Act. (Arb.Dec., pp.2,5).

On review, the Commission in a decision filed 3/31/14 reversed the Arbitrator’s
determination that Petitioner was permanently and totally disabled and found that Petitioner
failed to prove that he fell into the odd lot category. Instead, the Commission awarded 45% loss
of the person-as-a-whole. (Com.Dec., pp.1-4). In a dissenting opinion, Commissioner Tyrrell
argued that Petitioner demonstrated he was permanently and totally disabled and that Respondent
failed to show that Petitioner was employable or that a stable labor market existed for his
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On appeal, the Circuit Court confirmed the Commission decision in an order dated
10/15/14.

Petitioner subsequently appealed the matter to the appellate court and subsequently sought
a dismissal of said appeal, which was granted on 3/13/15. (RX4). The appellate court eventually
issued its mandate affirming the circuit court’s award on 4/24/13. (RX5).

Petitioner filed the present §§19(h)/8(a) Petition on 2/18/135.

II. FINDINGS OF FACT

A) Arbitration Hearing

At the arbitration hearing held on 12/21/12, Petitioner testified that he takes “[m]aybe eight
to ten” non-narcotic pills a day and that he is to have maintenance checks once a year
indefinitely with Dr. Boutwell, his pain management physician, and Dr. Gornet, his treating
orthopedic surgeon. (RX1, pp.39-40). He noted that because of his physical limitations and pain
he can no longer lift weights as well as run or play basketball with his 12 year old son. (RXI,
p.41). He also indicated that he got a divorce which he attributed “... to all the back injury and
surgeries and everything.” (RX1, p.41). He stated that his son lives with him and that he is
responsible for taking care of him and seeing him off to school. (RX1, p.42).

Petitioner testified that during the day he takes his medicine and a shower and does little
things around the house, noting that his ... life has just changed tremendously to being active
and doing things to really not doing much of anything worse.” (RX1, p.42). He went on to state
that he “... sit[s] in a chair. [He] lay[s] down. [He] ha[s] to usually lay down in a fetal position
to try to alleviate the pressure and pain off [his] back as much as [he] can.”” (RX1, pp.42-43).
He also noted that he usually has to switch between sitting, standing and lying down *“... maybe
about 15, 20 times a day or more.” (RX1, p.43). Petitioner explained that “[i]f [he] sit[s] too
long, [he] getfs] pain and discomfort. [He] ha[s] to constantly switch positions in order to try to
just be comfortable.” (RX1, p.43). He stated that “... if [he] sit[s] or stand(s] too long, [he] ha[s]
to lay down because it feel[s] like — like pressure is like building up in [his] neck and [he] ha([s]
to lay down to like alleviate that pressure like in a fetal position on [his] side”, and that he has to
do this “quite often” or as many times as he needs to. (RX1, pp.43-44).

On cross examination, Petitioner agreed that from 6/9/11, when he was given permanent
restrictions and found to be at MMI by Dr. Gornet, he had not attempted to return to work
anywhere or applied for any jobs. (RX1, p.50). He also agreed that he told both vocational
rehabilitation consultants, June Blaine for Respondent and Steve Dolan for Petitioner, that he did
not feel that he was capable of working or engaging in additional training/education because of
his back pain, and that he was still of that opinion on the date of his testimony at arbitration.
(RX1, p.52). Petitioner also acknowledged that he can and does drive an automobile, that he
drove to the hearing site and that he drives to his son’s school and sports activities. (RX1, p.62).
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Dr. David Lange examined Petitioner at the request of Respondent prior to the original
arbitration hearing. Dr. Lange has since retired, effective 12/31/14. (RX16). In a report dated
7/7/11, Dr. Lange opined that “[blarring further evaluations and surgery, Mr. Brookins has
reached maximal medical improvement.” (RX14). He noted that since Petitioner stated that “...
he would not contemplate any further surgical procedures because of the failure of the first
two... further diagnostic imaging likely would not be indicated.” (RX14). Dr. Lange went on to
opine that Petitioner “... will require permanent restrictions consistent with the sedentary to light
physical demand levels. He would also need to have intermittent activity with respect to sitting,
standing, and walking. It would be advisable for him to be cautious with forward bending and
avoid awkward positions of the low back. These restrictions obviously would not allow him to

return to his premorbid occupation. Mr. Brookins likely will require medications on a permanent
basis...” (RX14).

In a report dated 6/26/12, Dr. Lange once again noted that “Mr. Brookins has reached
maximal medical improvement. He probably is not employable. He will need medications on a
permanent basis.” (RX15).

Vocational rehabilitation consultant J. Stephen Dolan was retained at the request of
Petitioner. In a report dated 11/28/11, Mr. Dolan noted that Petitioner did not have the academic
skills for a four-year college and would be better suited for a community college. (RX17). He
also noted that based on his restrictions he would need a job with very little physical work and
where he can change position as needed for pain control. (RX17). Mr. Dolan indicated that
“[vl]ery few such jobs exist for workers who do not have training for sedentary types of jobs
...[and] [i}t is not clear why an employer would hire Mr. Brookins, with such restrictions.
Potential employers are going to see Mr. Brookins as potential liability in their workplace, not as
an answer to their staffing needs. Based on Mr. Brookins’ education, work experience, academic
skills, work skills, and the restrictions from either Dr. Lange or Dr. Gornet, Mr. Brookins is not
able to maintain employment in the open labor market with his current level of education.”
(RX17).

Vocational rehabilitation consultant June Blaine was retained at the request of Respondent.
In a report dated 12/30/11, Ms. Blaine noted that “[g]iven the current functional capacities, we
do not believe it is feasible for him to perform any of the jobs he completed previously.
Therefore, the focus needs to be upon jobs which would fall in the sedentary level work demand
level... We believe additional training would need to be complete for his [sic] to be employable.
However, he is forty years old, has more than two years of college and demonstrated his ability
to learn new information... We believe training could include a focus upon the development of
more clerk/clerical skills acquired through vocational training program that would enable him to
work in support role for jobs with pay in the $8.50 to $10.00 an hour, which is less than Mr.
Brookins[] was earning at the time of his injury...We also believe it is feasible to look at more
advanced training using his college education upon which to build a career... [However,] [w]hile
we would be able to offer vocational services to help Mr. Brookins with the development of a
vocational plan which focuses upon training, we question whether he would be interested in a
plan...” (RX18).

B) §§19¢h)/8(a) Hearing
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At the review hearing held on 3/14/16, Petitioner testified that following his surgeries he
received treatment and pain management care until sometime in 2011. (T.14). He noted that
when he was released with permanent restrictions in June of 2011 his pain had gotten somewhat
better and “was stabilized.” (T.14-15). He indicated that he has had to consistently be on
medication and has followed up with Dr. Boutwell on a periodic basis since, or about once a year
now to check on his medication levels. (T.16-17). Petitioner testified that as a result of the pain
he “... had to alternate between sitting and standing and [he] had to, like, lay down periodically
throughout the day and [he] couldn’t repetitively bend. It was a life change...” (T.18). He noted
that since then the pain has increased, beginning in late 2014. (T.19). He indicated that it
concerned him so he asked to see Drs. Gornet and Boutwell. (T.19). He stated that he “...
noticed [him]self laying around more, having more difficulty doing things ...” (T.20). He noted
that he was then placed on different medication, which provided a bit more comfort. (T.21). He
also testified that if he skipped his medication he would be in a great deal of pain. (T.22).

Petitioner testified that in late 2014 his pain level gradually increased from a base of about
5/6 on the pain scale to 7/8. (T.22). He noted that his body “probably got used to” the
medication he had been taking, Arthrotec, and that it “... wore off or stopped doing the same
thing that it was doing, stopped having the same effect so then they changed that.” (T.23). He
indicated that his medication was then changed to Daypro, which had “a different effect”, but
that he was told it was “causing damage to [him]” so he was placed back on Arthrotec. (T.23-
25). Petitioner testified that when he went back on Arthrotec “[his] pain stayed the same as it
was before [he] was on the Daypro.” (T.26).

Petitioner testified that given his increased pain he lies down more during the day,
explaining that “... it takes the pressure off [his] spine because it’s [his] understanding that
standing up ... was causing more pain so [he] would have to lay down to alleviate some of that
pain in the fetal position.” (T.26-27). He noted that before his pain increased he would have to
lie down four or five times a day but that since then he has had to lie down “[p]robably double
that”, like eight to ten times a day. (T.27-28).

When asked his understanding as to his current restrictions, Petitioner noted that he has to
“... alternate between sitting and standing, not to lift over ten pounds, no repetitive bending and
[he] ha[s] to lay down periodically throughout the day.” (T.29). He indicated that he attempted
to find work within these restrictions starting on 11/3/14, or once the appeal process ended,
without success. (T.30-34). He stated that prior to that time he had not conducted a job search.
(T.32).

On cross examination, Petitioner agreed that Arthrotec and Daypro are nonsteroidal anti-
inflammatories, and that he has been taking the same class of drugs since 2010, (T.39-40). He
also agreed that he started looking for work on 11/3/14 because his workers’ compensation
partial disability benefits had stopped in May and he was “in financial despair.” (T.45-46). He
indicated that at that time he was willing to try to do a sit-down job if they were willing to give
him a chance. (T.48). However, he admitted that none of the jobs he applied for were within Dr.
Gomnet’s restrictions. (T.54).

On re-direct examination, he testified that the biggest change in his typical day is that he
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Board certified orthopedic surgeon Dr. Mathew Gornet testified by way of evidence
deposition on 7/23/15. Dr. Gornet indicated that he performed surgery on Petitioner on 1/26/10
involving removal of the L5-S1 disc and replacement with an artificial disc called ProDisc-L as
well as an anterior decompression. (PX1, p.8). He noted that Petitioner subsequently had some
sliding of replacement disc material necessitating fusion surgery at L5-S1 on 6/2/10. (PX1, pp.8-
9). Dr. Gomet noted that this procedure was done posteriorly given that “[i]t’s very difficult to
get the disc replacement out anteriorly once it[’]s placed...” (PXI, p.9). He indicated that the
complication Petitioner experienced with the disc replacement was rare, and that he’s probably
“... had it one or two times out of a thousand...” (PX1, p.10).

lies down more. {T.62).

Dr. Gornet testified that he treated Petitioner for approximately another year before
releasing him at MMI on 6/9/11 with permanent restrictions of “[n]o lifting greater than 10
pounds, alternate sitting and standing, no repetitive bending, no repetitive lifting, no
pushing/pulling. Essentially sedentary work.” (PX1, pp.10-11,13-14). He noted that leading up
to that date Petitioner “[blasically went through rehabilitation, still had some persistent pain.
And again, we had a long discussion with him trying to manage him, and my belief was his best
option was to move forward with his life, have some permanent restrictions, and hopefully go
into vocational rehab or something of that nature.” (PX1, p.10). He also noted that the fusion
took a long time to heal given that the artificial disc in the front of his spine is designed to move
and the fusion in the back is designed to stop motion “... so you have two conflicting hardware
constructs ... and it makes fusion much more difficult.” (PX1, p.11).

Dr. Gomet indicated that Petitioner returned for follow up on 1/9/12 at which time
Petitioner was “... functioning better, he’s off his narcotics, he’s still on some nonnarcotic
medicines.” (PX1, p.11). He indicated that at that time he told Petitioner to *... pace himself.
And we talked about worrying about his symptoms, and my note states he understands that this
may preclude him ultimately from gainful employment, but he’s trying to cope [the] best he
can.” (PX1, p.12). Dr. Gornet noted that at the time of this visit Petitioner was still having pain
and that *“[h]is main problem is with any prolonged activity he develops increasing pain and
symptoms to the point that the only way to relieve his pain is to lie down in the fetal position.”
(PX1, p.14).

Dr. Gornet stated that Petitioner returned for follow up on 12/1/14 at which time the former
noted that Mr. Brookins *... felt he was getting worse. His radiographs showed good position of
his implants with no other obvious problems. 1 felt he — he continued to have significant back
pain which affects his quality of life, most aspects of his life.” (PX1, p.15). Dr. Gornet
recommended a new MRI and a CT myelogram which were performed in 2015. {(PX1, pp.15-16).
Dr. Gornet noted that “... the MRI did not show any significant adjacent-level pathology,
meaning we’re looking at the discs. 1 didn’t feel there was significant disc failure at any of the
adjacent levels; 1 felt it was fairly stable. I felt the CT myelogram did show widening of his facet
joints at L4-5, what I believe is increasing lateral recess stenosis consistent with widening of the
joints, especially comparing this to the L3-4 level where the joints appear fairly tight.” (PXI,
p.17). Dr. Gornet explained that ... facet sign is the earliest indicator of an instability pattern
developing at the adjacent segment. So that is known to be a reliable predictor of a structural
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problem that is seen oftentimes potentially on the MRI as fluid in the joints, but, unfortunately,
he has implants that are close by, so there is artifact that you can’t detect that, but you see
widening of the facet joints, and that widening is an indicator that that segment is starting to
fail.” (PX1, p.18). He noted that “[i]t’s a known sequela of adjacent-level failure that develops,
that we see this all the time and it’s predictable.” (PX1, p.18). He also stated *“...we feel that this
is isolated to the adjacent segment just at L4-5.” (PX1, p.19).

Dr. Gornet testified that he believed “... it will continue to deteriorate over time and ... that
that deterioration will cause further issues in [Petitioner’s] spine.” (PX1, p.19). In addition, Dr.
Gornet “... believe[d] [Petitioner’s) increased pain is related to the objective findings seen on CT
scan.” (PX1, p.20). As a result, Dr. Gornet expected Petitioner’s pain to get progressively worse
as the condition progresses. (PX1, p.20).

When asked if there were any new restrictions, based on these findings, Dr. Gornet noted
that “[tlhe only new restriction [he] placed [on Petitioner] was ... [that] [he] felt it was
reasonable for [Petitioner] to lie down on occasion for his back ... Remember back in 2012, even
before all this, that was something that relieved his pain and symptoms, and he discussed that
with [Dr. Gornet] over three years ago, and [Dr. Gornet] felt that that was reasonable given the
objective findings [Dr. Gornet] was seeing on CT scan.” (PX1, p.20). He noted that by lying
down and unloading the spine his “... hope is that that will gradually, over time, allow him to
manage this without necessitating further surgery.” (PX1, p.21). However, Dr. Gornet indicated
that he believed Petitioner will require future treatment, including continuing medications and/or
injections. (PX1, p.21).

In addition, Dr. Gornet testified that ... what has caused his condition is — his current
condition of widening of the facet joints and an instability pattern at L4-5 is his previous fusion
surgery, and his previous fusion surgery was necessitated by his original work-related injury.”
(PX1, p.22). He went on to state that “... the chain of medical care has all been necessitated by
his 2009 injury...” (PX1, p.22). Finally, he agreed that the need for Petitioner’s current
permanent restrictions is related to the injury on 6/16/09. (T.22-23).

On cross examination, Dr. Gomet agreed that at the time of Petitioner’s visit on 10/14/10,
as well as a subsequent visit on 12/9/10, he did not think Petitioner would ever go back to work
and thus saw no reason to invest in significant physical therapy. (PX1, pp.27-29). He also agreed
that he imposed restrictions at that time, even though he believed Petitioner was not going to be
able to work, including no lifting greater than 10 pounds, no repetitive bending or lifting,
alternate between sitting and standing positions, no pushing or pulling, and he was not able to
work a full eight-hour day. (PX1, p.29). In addition, Dr. Gornet indicated that at the time of his
subsequent visit on 6/9/11 he did not “... believe [he] necessarily changed [his] belief that
[Petitioner] was capable of functioning in an eight-hour day at that point, although he was
functioning better ...” (PX1, p.30). He also noted that the restrictions he had previously imposed
were made permanent at that time and that Petitioner was MMI as of 6/9/11. (PX1, p.31).

Furthermore, Dr. Gornet agreed that as of his subsequent visit with Dr. Boutwell on 1/6/12
Petitioner was still complaining of pain of 8/10 with bending, standing, sitting and walking too
long, and that he had the same complaints when he visited Dr. Gornet three days later on 1/9/12.
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(PX1, pp.33-34). Dr. Gomet also agreed that Petitioner told him at that time that he had to lie in
a fetal position to relieve his pain, and that he told Mr. Brookins that having to lie down was
likely to preclude him from gainful employment. (PX1, p.34). However, Dr. Gomet noted that
while he believed Petitioner when he said that lying down helped him, *... there was no
objective information at that point in time why [Dr. Gornet] needed to place that restriction on
him. [Petitioner] felt that way, but there was no objective data to support that at that point in
time.” (PX1, p.35).

Dr. Gornet also agreed that when he saw Petitioner on 12/1/14, after having last seen him
on 8/16/12, a repeat CT scan performed at that time showed a solid L5-81 fusion and no change
from the prior CT study that he had ordered. (PX1, pp.39-40). Likewise, he acknowledged that
his “... opinions regarding [Petitioner’s] ability to work or [his] interpretation of those current
studies [on 12/1/14] had not dramatically changed based on the information [he] had at that point
..." (PX1, pp.41-42). When asked whether Petitioner’s condition had really changed since he
put him MMI on 6/9/11, Dr. Gornet noted that “... subjectively [Petitioner] feels he’s slowly
getting worse... [and] [Dr. Gomet] did not see any reason why it was getting worse at that point
in time, but [he] told [Mr. Brookins] that if it continued to be a problem, we would get an MRI as
well as a CT myelogram...” (PX1, pp.42-43). Dr. Gornet also indicated that he still did not think
Petitioner was going to be able to return to gainful employment when he saw him on 12/1/14.
(PX1, p.43). He likewise acknowledged that Petitioner’s objective physical examination and his
interpretation of the plain CT had not changed as of 12/1/14. (PX1, p.44).

Furthermore, with respect to his 3/16/15 visit, Dr. Gornet testified that “[t]here is no
official documentation that I changed his restrictions at that point, but that was not my intent.
My intent was, at least in the body of the note that I can see, was that — that in the same sense
increasing pain will probably require him to lay down at times ... [but] [t]here is no written note
that says I changed his restrictions, 1 agree with you.” (PX1, p.50). In addition, Dr. Gornet
testified that he had *“... no plans to operate on him at [the time of the 3/16/15 visit], but [he]
believe[d] that given the fact that [Mr. Brookins] [is] already developing adjacent-level changes
he understands that it becomes more probable than not that over his lifetime, given his young
age, he will require further surgery.” (PX1, p.52).

Also on cross, Dr. Gornet acknowledged that following his last visit on 3/16/15, Petitioner
was seen by Dr. Boutwell on 5/22/15 at which time he related that Mr. Brookins was “... now
improved subjectively and he attributed the addition of Daypro in his medication regimen for the
improvement...” (PX1, pp.54-55). Dr. Gornet noted that “... the facet failure that we see
developing is a[n] inflammatory condition. 1f [Dr. Boutwell] changed his anti-inflammatories,
that may change some of his subjective symptoms, but it doesn’t necessarily change the
objective failure that’s occurring.” (PX1, pp.54-55).

On re-direct, Dr. Gornet agreed that on 6/9/11 he did not include in Petitioner’s restrictions
the need to lie down on occasion, but that following the March 2015 CT myelogram and his
finding of widening facet joints he felt adding such a restriction would be appropriate, although
he admittedly has not provided Petitioner with a work slip setting forth such a restriction. (PXI,
pp.63-65).
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At the request of Respondent, Petitioner visited board certified orthopedic surgeon Dr.
Frank O. Petkovich on 8/5/15 for purposes of a §12 examination. {RX19, p.9). Dr. Petkovich
testified by way of evidence deposition on 10/29/15. (RX19). Dr. Petkovich noted that his
review of the 3/16/15 postmyelogram CT revealed “... good structural alignment with the prior
posterior fusion at the L5-S1, the disc replacement anteriorly at the L5-S1 level. The fusion
appeared to be solid... [and] there were the hardware findings which I discussed at the L5-S1
level but overall, this CT was essentially unchanged from the prior CT in December 2014.
(RX19, p.21). Dr. Petkovich also indicated that he did not observe any widening of the facet
joints at L4-5 in this study. (RX19, p.21). Instead, Dr. Petkovich noted mild degenerative
changes at L4-5 consistent with someone with a spine fusion. (PX19, p.22). He later agreed that
the degenerative changes he noted were age-related. (RX19, p.67).

Dr. Petkovich noted that his diagnosis was 1) status post lumber disc replacement L3-S1 on
1/26/10; 2) status post posterior lumbar spine fusion L5-S1 with instrumentation using pedicle
screws and rods on 6/2/10. (RX19, p.27). Dr. Petkovich was of the opinion that Petitioner had
reached MMI with respect to the 6/16/08 work injury when he was released from care by Dr.
Gomet in June of 2011. (RX19, p.27). Dr. Petkovich also believed that Petitioner’s claims of
increasing pain in December of 2014 through May of 2015 “... can be consistent with ... a
chronic condition in his lower back ... and I think that could very well be — probably was due to
the Arthrotec losing its efficiency and simply he was just placed on a different medication. 1
don’t think there was any change in his underlying status. There was no advance of any of his —
the pathology in his spine...” (RX19, p.31).

Furthermore, Dr. Petkovich opined that “... Mr. Brookins could work with a 40-pound
lifting restriction... I would limit him to a 40-pound lifting restriction because of those subjective
complaints... {H]e doesn’t have any neurologic deficit in either one of his lower extremities.
Radiographically, the fusion at the L5-S1 level is solid, so based upon his exam and his
radiographic findings, my opinion is that he should be able to go back to the regular job he was
doing prior to June 16, 2009; however, ...because of his subjective complaints, I would place
him with restrictions that he not lift more than 40 pounds.” (RX19, p.36). Dr. Petkovich also felt
that Petitioner ... should not need to lie down. There would be no reason for that.” (RX19,
p.36).

When asked whether there had been a material change in Petitioner’s disability since his
MMI date of 6/9/11, Dr. Petkovich testified that “[t}here’s been no change. Mr. Brookins told
me that his situation has not changed during his entire scope. As I’ve testified to, he does not
feel he’s improved with the surgical procedures and his condition has not changed during this
entire time period.” (RX19, pp.36-37).

In a letter dated 10/15/15, Petitioner’s vocational rehabilitation consultant, J. Stephen
Dolan reiterated his previously stated position that “... Mr. Brookins no longer has reasonable
access to a stable labor market and is a poor candidate for addition[al] education or training
because of a pain problem.” (PX2).

[1I. CONCLUSIONS OF LAW
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Section 19(h) of the Act provides, in pertinent part, that
“. . . as to accidents occurring subsequent to July 1, 1955, which are covered by any
agreement or award under this Act providing for compensation in installments made as a
result of such accident, such agreement may at any time within 30 months, or 60 months
in the case of an award under Section 8(d)1, after such agreement or award be reviewed
by the Commission at the request of either the employer or the employee on the ground
that the disability of the employee has subsequently recurred, increased, diminished or
ended.”

In the present case, Petitioner filed the current §§19(h)/8(a) on 2/18/15, or less than eleven
(11) months after the Commission’s award on 3/31/14.

As to the merits of Petitioner’s §§19(h)/8(a) Petition , the Commission notes that prior to
the Commission’s previous award Dr. Gornet had released Petitioner at MMI on 6/9/11 with
permanent restrictions of “[n]o lifting greater than 10 pounds, alternate sitting and standing, no
repetitive bending, no repetitive lifting, no pushing/pulling. Essentially sedentary work.” (PXl1,
pp.10-11,13-14). In addition, Dr. Gornet agreed that as early as 1/9/12, or eleven (11) prior to
arbitration, he discussed with Petitioner the possibility that his ongoing symptoms “... may
preclude him ultimately from gainful employment ...” (PX1, p.12).

Following the Commission decision on review, Petitioner returned to Dr. Gornet on
12/1/14 at which time it was noted that Mr. Brookins “... felt he was getting worse. His
radiographs showed good position of his implants with no other obvious problems. 1 felt he — he
continued to have significant back pain which affects his quality of life, most aspects of his life.”
(PX1, p.15). Dr. Gomnet recommended a new MRI and a CT myelogram which were performed
in 2015. (PX1, pp.15-16). Dr. Gornet noted that “... the MRI did not show any significant
adjacent-level pathology, meaning we’re looking at the discs. [ didn’t feel there was significant
disc failure at any of the adjacent levels; I felt it was fairly stable. I felt the CT myelogram did
show widening of his facet joints at L4-5, what [ believe is increasing lateral recess stenosis
consistent with widening of the joints, especially comparing this to the L3-4 level where the
joints appear fairly tight.” (PX1, p.17). Dr. Gornet testified that he believed *... it will continue
to deteriorate over time and [he] believe[d] that that deterioration will cause further issues in
{Petitioner’s] spine.” (PX1, p.19). In addition, Dr. Gornet “... believe[d] [Petitioner’s] increased
pain is related to the objective findings seen on CT scan.” (PX1, p.20). As a result, Dr. Gornet
expected Petitioner’s pain to get progressively worse as the condition progresses. (PX1, p.20).

On cross examination, Dr. Gornet agreed that at the time of Petitioner’s visit on 10/14/10,
as well as a subsequent visit on 12/9/10, he did not think Petitioner would ever go back to work
and thus saw no reason to invest in significant physical therapy. (PX1, pp.27-29). He also agreed
that he imposed restrictions at that time, even though he believed Petitioner was not going to be
able to work, including no lifting greater 10 pounds, no repetitive bending or lifting, alternate
between sitting and standing positions, no pushing or pulling, and he was not able to work a full
eight-hour day. (PX1, p.29). In addition, Dr. Gomet indicated that at the time of his subsequent
visit on 6/9/11 he did not “... believe [he] necessarily changed [his] belief that [Petitioner] was
capable of functioning in an eight-hour day at that point, although he was functioning better ...”
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(PX1, p.30). He also noted that the restrictions he had previously imposed were made permanent
at that time and that Petitioner was MMI as of 6/9/11. (PX1, p.31).

When asked whether Petitioner’s condition had really changed since he put him MMI on
6/9/11, Dr. Gomet noted that “... subjectively [Petitioner] feels he’s slowly getting worse...
[and] [Dr. Gornet] did not see any reason why it was getting worse at that point in time, but [he]
told [Mr. Brockins] that if it continued to be a problem, we would get an MRI as well as a CT
myelogram, and that brings us up to the last visit.” (PX1, pp.42-43). He also indicated that he
still did not think Petitioner was going to be able to return to gainful employment when he saw
him on 12/1/14. (PX1, p.43). He likewise acknowledged that Petitioner’s objective physical
examination and his interpretation of the plain CT had not changed as of 12/1/14. (PX1, p.44).

Respondent’s §12 examining physician, Dr. Petkovich opined that his review of the
3/16/15 postmyelogram CT revealed “... good structural alignment with the prior posterior
fusion at the L5-S1, the disc replacement anteriorly at the L5-S1 level. The fusion appeared to
be solid... there were the hardware findings which I discussed at the L5-S1 level but overall, this
CT was essentially unchanged from the prior CT in December 2014. (RX19, p.21). Dr.
Petkovich also indicated that he did not observe any widening of the facet joints at L4-5 in this
study. (RX19, p.21). Instead, Dr. Petkovich noted mild degenerative changes at L4-5 consistent
with someone with a spine fusion. (PX19, p.22). He later testified that the degenerative changes
he noted were age related. (RX19, p.67).

Dr. Petkovich’s diagnosis was 1) status post lumber disc replacement L5-S1 on 1/26/10; 2)
status post posterior lumbar spine fusion L5-S1 with instrumentation using pedicle screws and
rods on 6/2/10. (RX19, p.27). Dr. Petkovich was of the opinion that Petitioner had reached MMI
with respect to the 6/16/08 work injury when he was released from care by Dr. Gornet in June of
2011. (RX19, p.27). Dr. Petkovich also believed that Petitioner’s claims of increasing pain in
December of 2014 through May of 2015 ... can be consistent with ... a chronic condition in his
lower back ... and I think that could very well be — probably was due to the Arthrotec losing its
efficiency and simply he was just placed on a different medication. I don’t think there was any
change in his underlying status. There was no advance of any of his — the pathology in his
spine...” (RX19, p.31).

When asked whether there had been a material change in Petitioner’s disability since his
MMI date of 6/9/11, Dr. Petkovich testified that “[t]here’s been no change. Mr. Brookins told
me that his situation has not changed during his entire scope. As I've testified to, he does not
feel he’s improved with the surgical procedures and his condition has not changed during this
entire time period.” (RX19, pp.36-37).

Based on the above, and the record taken as a whole, the Commission finds that Petitioner
failed to prove by a preponderance of the credible evidence that his disability has materially
increased since the prior decision. Indeed, it would appear that the evidence submitted as part of
the present Petition differs little from the evidence submitted at the time of arbitration. More to
the point, aside from his claim that his subjective pain complaints have worsened, Petitioner
points to little more than Dr. Gornet’s opinion that recent studies show a widening of the facet
joints at L4-5, which Dr. Petkovich disputed, as well as Dr. Gornet’s testimony that he would
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add the ability to lie down to Petitioner’s current list restrictions, even though Dr. Gornet has yet
to memorialize such a restriction in his records and despite the fact that Petitioner had previously
testified to his need to lie down in a “fetal position™ at the time of arbitration. Furthermore, the
opinion of Petitioner’s vocational rehabilitation consultant, Mr. Dolan, to the effect that no stable
labor market exits for Petitioner’s services and that he’s a poor candidate for additional training
or education (PX2), would appear to differ little if any from the one he offered at the time of the
prior proceedings.

As a result, the Commission finds that Petitioner failed to prove that his disability has
materially increased since the prior Commission Decision and Opinion on Review. Thus,
Petitioner’s §19(h) and §8(a) Petition is denied.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petition
under §19(h} and §8(a) is hereby denied.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: NOV 1 7 2016
o: 9/19/16

'SI‘.IIT/pmo // ;M / 7.@”

Micl) el J| Brennan, ~
Kom b

Kevin W. Lamborn
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STATE OF ILLINOIS ) % Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(dp)
) SS. [:l Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) |:| Reverse I:] Second Injury Fund (§8(e)18)

[ ] PTD/Fatal denied
|__—_| Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Tammy Jo Foles,

Petitioner,

Vs. NO. 10WC012960

Sterett Crane and Rigging,

Respondent, 16IWCCO0%76S

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of medical expenses, causal connection,
permanent disability, and being advised of the facts and law, affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 10, 2016 is hereby affirmed and adopted.

[T IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.






10WC012960 1 61 W CC 0 76 5

Page 2

No bond is required for removal of this cause to the Circuit Court. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a

Notice of Intent to File for Review in Circuit Court.
._%.é T 2, A

DATED: NOV 2 3 2016

SIM/sj Stephgs J. Mathis

0-11/3/2016

44 a.u-:o f W

Mario Basurto







5 ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

FOLES, TAMMY JO Case# 10WC012960

Employee/Petitioner

STERETT CRANE AND RIGGING 1 6 TWCCOY 65

Employer/Respondent

On 3/10/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.47% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

j
1167 WOMICK LAW FIRM CHTD
CASEY VANWINKLE
501 RUSHING DR
HERRIN, IL 62948

2250 LAW OFFICES OF STEPHEN LARSON
RHONDA KATTELMAN

940 W PORT PLZ SUITE 208

ST LOUIS, MO 63146
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STATE OF ILLINOIS ) |:| Injuted Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF Williamson ) [] Second Injury Fund (§8(c)18)
@ None of the above

ILLINOIS WORKERS’' COMPENSATION COMMISSION
ARBITRATION DECISION

Tammy Jo Foles Case # 10 WC 12960

Cmployee/Petitioner
v. Consolidated cases: nla

Sterett Crane & Rigaing
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Melinda Rowe-Sullivan, Arbitrator of the Commission, in the
city of Herrin, on February 10, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers’ Compensation or Occupational
Diseases Act?

B. |:] Was there an employee-employer relationship?
C. |: Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. I___ What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F E Is Petitioner's current condition of ill-being causally related to the injury?
G. l: What were Petitioner's earnings?
H. |: What was Petitioner's age at the time of the accident?
] l:| What was Petitioner's marital status at the time of the accident?
J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. D What temporary benefits are in dispute?
CJTteD ] Maintenance OTTD

What is the nature and extent of the injury?
. D Should penalties or fees be imposed upon Respondent?

[I Is Respondent due any credit?

D Other

czzZr

ICArbDec 240 100 IV, Randolph Street #8-200 Chicago. IL 60601 31281H-6611  Tollsfree 866:352-3033  Web site www. iwee il gov
Downstate offices: Collinsville 618:346-3450  Peoria 309 671-3019  Rockford 815 987-7292 Springfield 217°785-7084
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On January 12, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is nor causally related to the accident.

In the year preceding the injury, Petitioner carned $61,568.00; the average weekly wage was $1,184.00.
On the date of accident, Petitioner was 46 years of age, single with 0 dependent children.

Respondent /as paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $14,443.45 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits. for
a total credit of $14,443.45.

ORDER

Respondent shall be given a credit of $14,443.45 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for
a total credit of $14,443.45.

Respondent shall pay for treatment rendered during the timeframe of January 12, 2010 through June 30, 2010 for
medical services as provided in Sections 8(a) and 8.2 of the Act. Respondent is to hold Petitioner harmless for any claims
for reimbursement from any health insurance provider and shall provide payment information to Petitioner relative to any
credit due. Respondent is to pay unpaid balances with regard to said medical expenses for treatment rendered during
the timeframe of January 12, 2010 through June 30, 2010 directly to Petitioner. Respondent shall pay any unpaid,
related medical expenses for treatment rendered during the timeframe of January 12, 2010 through June 30, 2010
according to the fee schedule and shall provide documentation with regard to said fee schedule paymeni calculations to
Petitioner.

Respondent shall pay Petitioner the sum of $664.72/week for a further period of 28.975 weeks, as provided in Section
8(d)2 of the Act, because the injuries sustained caused 5.795% loss of use of the person-as-a-whole.

RULES REGARDING AppEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE 1f the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

[ e . CHoRe- Sl 3/9116

Signature of Arbitrator Date

ICABDec p. 2

MAR 10 2016
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Tammy Jo Foles Case # 10 WC 12960
Employee/Petitioner

V. Consolidated cases: N/A

Sterett Crane & Rigging
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner testified at the time of arbitration that she sustained an accident on July 12, 2010. She
testified that they were tearing down a crane and undoing cables. She testified that she was at the top of
the crane holding a cable in place as it was being reeled in, and that the cable went down and began
unraveling. She testified that she was holding onto the cable and did not see what happened, but she was
pulled down off the catwalk into the hydraulic pump area of the crane. She testified that on the way down,
she got caught on one of the walking forms. She testified that her arm was caught, and that she punctured
her lung and had broken ribs. She testified that she believed that it was a 15-20 foot fall, and that she
mainly landed on her right side.

Pelitioner testified that her co-workers thought she was dead, and that by the time they pot to her
she could not feel anything. She testified that her co-workers tried 1o provide assistance, but she did not
want to be touched. She testified that she eventually went to the physician and found out that she had
fractured her 9 10" and 11™ ribs on her right side, and that she had a lung injury that was either a
contusion or a puncture. She also testified that she understood that she had a thoracic contusion to her
right side, and that she also had complaints of neck and scapular pain between her shoulder blades. She
further testified that her right leg and her whole right side were purple.

Petitioner testified that after her initial evaluation, she was eventually referred to an orthopedic
surgeon in Mt. Vernon named Dr. Kovalsky. She testified that Dr. Kovalsky treated her shoulder, ribs and
neck. She testified that she was told that her ribs just needed to heal, but that her right shoulder hurt. She
testified that Dr. Kovalsky prescribed pain medications which helped her bumps and bruises. She testified
that she also underwent therapy, and that her first round lasted approximately six weeks. She agreed that
she was released by Dr. Kovalsky in approximately May of 2010. She testified that she did not return to
work for Respondent, but rather she worked out of the union hall.

Petitioner testified that after she was released by Dr. Kovalsky, she continued to have problems
and was given easier jobs through the hall. She testified that her back and her breathing were bothering
her at that time. She testified that she was unable to lift anything and that her shoulder would frecze, and
that she continued to see her primary care physician.

Petitioner testified that she believed she underwent three different rounds of physical therapy, and
that during one of the courses of physical therapy she became nauseous due to problems in her neck. She

1



16IWCCO0%765

testified that there were times when she went to physical therapy that she became sick to her stomach. She
testified that the therapist told her that they could no longer treat her due to a purported issue with a nerve
near her heart.

Petitioner testified that she underwent an MR on March 16, 2012, and that she believed that she
had either two or three MRIs performed in total. She further testified that she was scen by Dr. Raskas as
well as having pone to an IME at the request of Respondent in St. Louis. She testified that she was not
recommended to undergo any surgery, but that she shrank 2 inches due to her “spinal injury.”

Petitioner testified that her back constantly hurts, and that she has had pleurisy every November
in the same lung that was injured in the accident. Petitioner testified that when she gets up, her leg is
numb and ofientimes does not realizes it until she falls. She testified that she has “knots” on her spine that
do not hurt unless you touch them, that her right hand is always cold and that she has headaches which
also make her neck hurl. She testified that she has not been able to continue working, and that her pain
keeps getting worse, She estimated that she only worked 30-35 days in total in the year prior lo
arbitration.

Petitioner testified that she was not placed under any restrictions by a physician, but she was no
longer able to do as much as she used to. She testified that she no longer has her menstrual periods due to
the purporied injury to her back.

On cross-examination, Petitioner testified that she was an operating engineer, and confirmed that
this was also her position when she was hurt in 2010. She agreed that she testified that she fell
approximately 15-20 feet, but indicated that she did not lose consciousness. When asked how she got 10
the emergency room, Petitioner responded that she drove her Jeep first to her house to change her clothes
and then to Harrisburg Medical Center. She testified that the entire crew was told to leave afier the
accident happened. She testified that a friend met her at the emergency room, and she denied having
fallen only 3 feet as referenced in the emergency room records.

On cross-examination, Petitioner agreed that her primary care physician referred her to Dr.
Kovalsky and that she saw him approximately three times. She denied telling Dr. Kovalsky that she had
fallen 4 fect. She agreed that she underwent the physical therapy as recommended by Dr. Kovalsky in
2010. She further agreed that Dr. Kovalsky released her in June of 2010. She testified that her primary
care physician ordered that she return to work light duty, and denied having gone back fo work full duty
at the end of May of 2010. She agreed that at some point she was returned to work on a full duty basis,
and that she continued treating with her primary care physician,

On cross-examination, Petitioner testified that she changed primary care physicians due to her
physician having been incarcerated. She agreed that she started treating at Primary Care Group in 2012,

On cross-examination. Petitioner agreed that she has always had neck, shoulder and back
problems since she fell. She denied having any headaches prior to her fall. She testified that her physician
told her that she shrank 2 inches, and that she believed it was the orthopedic specialist who indicated this
to her. She testified that she believed her no longer having menstrual periods was related to the fall, but
also testified that she is currently age 52.

On cross-examination, Petitioner testified that at the time of her fall she had been prescribed
Xanax but only took it as needed. She denied taking any medications for depression or anxiety at the time
of her fall, but admitted that she may have been taking medication for insomnia because she was having
trouble sleeping. She agreed that she continues to take medications for insomnia, but denied currently
taking Xanax.
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On cross-examination, Petitioner testified that she currently has issues with her back and her right
leg. She agreed that she remembered seeing Dr. Raskas in St. Louis in August of 2012, and she further
agreed that her attorney sent her to him. She agreed that she checked off a series of symptoms that she
was having on a form provided by his office. She testified that she had needle-like and burning sensations
in her right leg.

On cross-examination, Petitioner testified that he has restricied movement in her neck and
shoulder. She testificd that she recently had a seizure in the middle of the night, and that she “tore™ her
left arm out of the socket. She testified that she takes Valium daily for her seizures,

On cross-examination, Petitioner denied having been involved in any other accidents or motor
vehicle accidents involving her neck, shoulders, back or legs since the fall on January 12, 2010. She
further denied having any problems with her neck, shoulders, back or legs prior to the accident of January
12, 2010. She testified that she did, however, have her nose “cut off”” by a mirror for which she underwent
reconstructive surgery.

On cross-examination, Petitioner testified that she regularly takes blood pressure, insomnia and
pain medications on a daily basis. She testified that she has poor circulation in her feet from either a
bulging disc or pinched nerve in her back. When asked if anyone told her that she needed further
treatment, Petitioner responded that she was told she would need treatment for the rest of her life.

The Application For Adjustment of Claim was entered into evidence at the time of arbitration as
Arbitrator’s Exhibit 2. The Application alleged injury to the right side of the body, left leg, lumbar spine
and neck after a fall on January 12, 2010. (AX1).

The medical records of Ferrcll Hospital were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 1. The records reflect that on March 8, 2010, Petitioner underwent x-rays of the right
ribs and chest on that date, which were interpreted as revealing (1) healing non-displaced fractures
involving the right 9%, 10" and 11" ribs; (2) mild thoracic scoliosis. The records further reflect that on
March 16, 2012, Petitioner underwent an MRI of the cervical spine for chronic neck pain, which was
interpreted as revealing (1) mild annutar disc bulging C5-6 and C6-7with partial thickness intrasubstance
annular tear involving the C6-7 intervertebral disc posteriorly associated with a small central broad-based
disc protrusion; findings producing mild spinal canal narrowing C5-6 with minimal spinal canal
narrowing C6-7; minima) diffuse disc bulging C4-5; (2) mild degenerative changes producing multi-level
neural foraminal stenosis; (3) old compression deformities with mild loss of height C5, C6, T1 and T2.
(PX1).

The medical records of Harrisburg Medical Center were entered into evidence at the time of
arbitration as Petitioner’s Exhibit 2. Petitioner was seen on January 12, 2010 after a fall of 3 fect.
Petitioner reported that she sustained injury to her back/ribs. Petitioner reported her severity of pain as
moderate, and the noted location of pain/injury was that of the mid-back and right ribs. It was noted that
Pctitioner’s neck was non-iender and that she had painless range of motion. It was noted that Petitioner
was on top of a crane, pulling a cable and fell between the man walks. The interpretive report for x-rays
of the right ribs performed on that date noted an impfession of no acute bony abnormality; small benign
band of atelectasis versus fibrosis right lung base. The clinical impression was that of a contusion to the
ribs/chest and possible right rib fracture. (PX2).

The medical records of Orthopaedic Center of Southern lllinois were entered into evidence at the
time of arbitration as Petitioner’s Exhibit 3. Petitioner was seen on May 19, 2010, at which time it was
noted she had been seen at the end of March for injuries she sustained at work. She was diagnosed with a
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right shoulder contusion with early adhesive capsuiitis and some loss of motion. She had a contusion of
her right thorax with some healing rib fractures. She was placed on anti-inflammatories and sent for
outpatient physical therapy for aggressive stretching and strengthening for her shoulder, as well as general
conditioning exercises. Petitioner stated she went to therapy for about four weeks, and had completed her
therapy one week prior. She stated that she was feeling well and stopped taking her prescription
medications, that she had some minor aches along her rib cage with no residual shoulder pain and that she
was anxious to go back to work. It was noted that clinically Petitioner was doing well, and she was
allowed to return to work full duty. Petitioner was instructed to follow-up in four weeks for a repeat
examination and tentative discharge. A Work/School Slip was issued on that date, allowing Petitioner to
return to work full duty with no restrictions as of May 20, 2010. (PX3).

The records reflect that Petitioner was seen on June 30, 2010, at which time it was noted she had
injured herself earlier in the year when she was working with a cable that snapped and threw her to the
ground. Petitioner was diagnosed to have a shoulder contusion with early adhesive capsulitis, thoracic
contusion and multiple non-displaced rib fractures. It was noted that she was treated with rest,
observation, and a short course of physical therapy and returned to work last month. Petitioner stated she
had been working full duty and had not missed any time from work, but she did note occasionally she had
some right thoracic pain and a difficult time taking a deep breath. She denied any other residual pain. It
was noted that Petitioner also had a couple of occasions where she had some stiffness in the lower lumbar
region on the right in the mornings not associated with pain. it was noted that Petitioner had not been
taking any prescription medications, used over-the-counter anti-inflammatories occasionally and had not
missed any time from work. It was noted that at the completion of the office visit, Petitioner stated that
starling approximately three weeks ago she woke up with some numbness and tingling in her hand and
had numbness and tingling in her hand intermittently since that time. Dr. Kovalsky thought Petitioner
may be developing carpal tunnel syndrome, which he indicated was not related to her recent injury. It was
noted that if it continued to bother her, she was to make a separate appointment to see Dr. Ahn, the upper
extremity specialist. It was noted that as far as Dr. Kovalsky was concerned, the carpal tunnel syndrome
was not related to her recent fall and trauma. It was noted that with regard to Petitioner’s rib fractures and
thoracic and shoulder contusions, the injuries for the most part were resolved and did not require ongoing,
follow-up and Petitioner was discharged from care. A Work/School Slip was issued on that date,
allowing Petitioner to return to work with no restrictions and she was instructed 1o follow-up as needed.
{(PX3).

The records reflect that Petitioner was seen on March 31, 2010, at which time she reported having
injured herself on January 12, 2010. Petitioner was on a crane holding a cable, her co-worker had (he
other part of the cable and he moved. It was noted that the cable loosened and fell down, striking
Petitioner on the right side of her chest, lower back and right shoulder. It was noted that Petitioner fell
approximately 4 feet between the cat walks, landing predominantly on her right side. She complained of
pain in the right shoulder, right side of her lower neck and trapezius areas and the upper rib cage, as well
as reporting some left-sided pain over the left lumbosacral junction. She denied prior injury or any
significant missed time from work for her neck, shoulder or back problems in the past, and it was noted
she had been treated with rest and medication. The clinical impression was that of healing fractures of the
ribs, right thoracic contusion and contusion of the right shoulder with resultant adhesive capsulitis. It was
noted that due to shoulder dysfunction Petitioner was not able to work, and she was referred to physical
therapy for aggressive mobilization of the right shoulder as well as some general conditioning exercises.
It was noted that Petitioner was to remain off work until re-evaluated in six weeks. A Work/School Slip
was issued on that date, noting that Petitioner was to continue off work, (PX3).

The medical records of Norris City Health Clinic were entered into evidence at the time of
arbitration as Petitioner’s Exhibit 4. Petitioner was seen on July 18, 2012, at which time she reported right
shoulder, cervical neck and flank pain. She was seen on March 8, 2012, at which time it was noted she
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was continuing to have right side rib, shoulder and neck pain. She was seen on February 9, 2012, at which
time it was noted that she had been treated for fractures of the right ribs with repeated episodes of pleurisy
after a punctured right lung, and that she continued to work for the past five months but was laid off at
that time. The assessment was that of right shoulder and rib pain, She was seen on January 3, 2012, at
which time she reported constant pain and swelling over the right shoulder and neck. The assessment was
that of cervicalgia, generalized anxiety disorder and insomnia. (PX4),

The records of Norris City Health Clinic reflect that Petitioner was seen on May 15, 2012, at
which time she reported chronic neck and right scapula pain. She was seen on June 13, 2012, complaining
of chronic neck and right scapula pain as the result of an accident at work. She was seen on November 29,
2011, at which time she was seen for right rib fractures. it was noted that it would be two years in
February since her injury, and that she had anxiety and insomnia. She was also seen on April 27, 2011, at
which time she reported sciatica and right shoulder pain. It was noted that Petitioner had been undergoing
physical therapy at Ferrell Hospital for her shoulder and rib injury. The assessment was that of right
sciatica, as well as peneralized anxiety disorder and insomnia. (PX4).

The records of Norris City Health Clinic reflect that Petitioner was seen on May 25, 2011 at
which time it was noted she was seen for chronic sciatica and generalized anxiety disorder. She was seen
on June 24, 2011, at which time she complained of constant pain in her chest and lower back. It was noted
that she was in settlement negotiations for her case. She was seen on August 27, 2011, at which time it
was noted she complained of constant pain in the lower back and that she had periods of anxiety. She was
also seen on September 28, 2011, at which time it was noted that she had old fractures of the ribs when
she was hurt after a fall on the job. It was noted that Petitioner had chronic right rib pain, as well as
generalized anxiety disorder and insomnia. She was also seen on March 28, 2011, at which time it was
noted she had constant pain in the lower back due to prolonged sitting, (PX4).

The records of Norris City Health Clinic reflect the Petitioner was seen on April 7, 2011, at which
time she complained of pain in her back after she fell doing physical therapy six months ago and that it
was now gelting worse. She was seen on December 1, 2010, at which time it was noted she was
recovering from rib fractures at work. At the time of Petitioner's visit on December 30, 2010, it was noted
that she complained of right rib pain when breathing. She was seen on Januvary 31, 2011, at which time it
was noted that she had constant pain in the lower ribs on her right side. It was further noted that she was
ready to settle her worker’s compensation case. She was also seen on February 26, 2011, at which time it
was notfed that she was back to full duty and had numbness over the right fourth and fifth digits; she also
complained of pain in her chest at that time. At the time of Petitioner’s visit on September 10, 2010, it
was noted that she had some chest pain on her left side for a few days and that she could not move well. It
was noted that she had improved but still had some pain over the right side of her chest and was noted to
have been working full-time. (PX4).

The records of Norris City Health Clinic reflect the Petitioner was seen on October 9, 2010, at
which time it was noted that she was doing fairly well but had ongoing pain over the right chest. At the
time of Petitioner’s visit on July 2, 2010, it was noted that she had gone back to work fuli-time without
restrictions but had pain over the right side of her chest that was increased with sudden movements. At
the time of the office visit on June 10, 2010, it was noted that she had been laid off that day and had some
pain over the right shoulder and lower back that was not as bad as before. At the time of her visit on April
20, 2010, it was noted that Petitioner was seen by an orthopedic physician and was advised to undergo
physical therapy for six weeks and that she was doing fairly well. At the time of the May 20, 2010 visit, it
was noted that Petitioner’s right ribs were tender and that she had pain in the right chest. At the time of
the visit on March 8, 2010, Petitioner complained of constant pain over the right lower rib area that
increased with movement and turning over. (PX4).
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The records of Norris City Health Clinic reflect the Petitioner was seen on March 22, 2010, al
which time it was noted she was doing a little better but stil] had pain over the right lower chest that
increased with deep inspiration and coughing. At the time of the office visit on January 22, 2010, she
complained of continuous pain over the right lower ribs and right thigh where she had a contusion. At the
time of the February 5, 2010 office visit, it was noted that she continued to have pain in the right lower
chest, could not get comforiable and had difficulty sleeping. At the time of the January 13, 2010 visit, it
was noted that she fell off of a piece of heavy machinery the day before and fractured her ribs. It was
further noted that she was unable to abduct the right arm greater than 90° without pain. (PX4).

Included within the records of Norris City Health Clinic was an interpretive report for X-rays of
the right ribs performed at Ferrell Hospital on June 25, 2010, The X-rays were interpreted as revealing no
acute pathology, and it was noted that there were healed rib fractures on the right. (PX4).

Included within the records of Norris City Health Clinic were various letters directed to Travelers
Insurance addressing Petitioner’s work status. in the letter dated March 24, 2010, it was noted that
Petitioner wouid be off work until her re-check on April 20, 2010. In the letter dated March 10, 2010, it
was noted that Petitioner would be off work until her re-check on March 22, 2010. In the letter dated
February 25, 2010, it was noted that Petitioner was to be off work until released, and that her nexi
appointment was scheduled for March 6, 2010.  Also included within the medical records was a letter
dated February 3, 2010 directed to Sterett Crane & Rigging, referencing that Petitioner was to be off work
for the time frame of January 12, 2010 through February 5, 2010. (PX4),

The medical records of Deborah Davis, APN/Primary Care Group were entered into evidence at
the time of arbitration as Petitioner's Exhibit 5. Petitioner was seen on July 23, 2012, related to an
endometrial biopsy. She was issued a prescription for Hydrocodone-Acetaminophen on July 11, 2012
with a noted diagnosis of cervicalgia. She was seen on May 11, 2012, at which time she presented with
neck pain. She reported that her symptoms included neck pain, neck stiffness and shouider pain, and that
the symptoms were Jocated in the entire neck. it was noted that she described the pain as aching, and that
her symptoms were exacerbated by turning the head to the lefi. It was noted that any neck movement
made Petitioner nauseous. (PX5).

Included within the records of Primary Care Group were physical therapy notes, including those
for date of service of May 8, 2012 at which time Petitioner reported that lifting her arms overhead
incréased her nausea. Petitioner was seen on May 3, 2012, at which time she stated that she had not been
moving her right arm that much, but noted increased pain with painting at home. It was noted that
Petitioner’s symptoms were located in the right mid-trapezius and levator scapulae and radiated down into
the right upper extremity. She was also seen on May 1, 2011, at which time she reported that her stomach
seemed to flare-up when she rotated her head. At the time of Petitioner’s therapy visit on April 23, 2012,
it was noted that the majority of her pain was in the right side of her neck/shoulder. At the time of the
visit on April 20, 2012, Petitioner reported her symptoms as sharp and aching, and indicated that her
symptoms were located in the right shoulder and cervical spine and were relieved with nothing. It was
noted that Petitioner’s symptoms were exacerbated by use of the controls on her crane. (PX5).

The records of Primary Care Group reflect the Petitioner was seen on April 18, 2012, at which
time she was noted to be changing primary care physicians. It was noted that on January 12, 2010,
Petitioner fell from the top of a crane, that she was holding a large cable and that when she dropped the
cable she fell over 20 feet and ended up with a punciured long and broken ribs. Petitioner stated she
needed an MRI and that her injuries had never healed. She was referred for therapy for a cervical disc
disorder. {PX35).
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The IME report of Dr. David Raskas/Orthopedic Sports Medicine & Spine Care Institute dated
August 1, 2012 was entered into evidence at the time of arbitration as Petitioner’s Exhibit 6. The IME
report indicated that Petitioner was seen for an independent medical evaluation on that date, and that she
reported having been injured 2% years ago when she fell approximately 20 feet off a crane. Petitioner
stated that she was taken to the emergency room where she was seen and evaluated, and that she was told
she had some broken ribs and was released. It was noted that approximately one week later she saw her
primary care physician and was noted to have a pneumothorax. Her only treatment was physical therapy,
and she eventually went back to working full duties until the job ceased in November 2011. It was noted
that Petitioner’s pain complaints were fairly diffuse, and that most of the aching that she had was diffuse
throughout her body. It was noted that it included her head, neck, thorax, the front and back of both legs,
and the {ront and back of both arms. Petitioner stated that the numbness sensation was increasing, and that
all of her symptoms were getting worse throughout mostly the right side of her body. (PX6).

The IME report reflected that Dr. Raskas noted that Petitioner could do housework, sit, stand, get
dressed, drive and walk with activities of daily living, and that she stated it was much worse getting out of
bed in the morning. He noted that Petitioner rated her pain on the date of the examination at a 9/10, and
that she denied any history of any prior back problems, back injuries, neck injuries, shoulder injuries or
anything of significance. He noted that Petitioner presented with a very diffuse pattern to her aches and
numbness for which he could not offer one diagnosis that would explain her symptoms. He further noted
that her MRI findings of her cervical spine did not create significant spinal cord compression or anything
of that nature that would cause her symptoms. (PX6).

The IME report reflected that Petitioner was not hyperreflexic and exhibited no myelopathic
signs. Dr. Raskas noted that he was somewhat concerned about Petitioner’s Benzodiazepine use on a
chronic basis that predated the injury. He noted that he was at a loss to explain Petitioner’s subjective
complaints based upon any of the objective data that had been provided, and he noted that he was not sure
based upon the pattern of her subjective complaints that any further testing was likely to result in any
meaningful discoveries or ideas for treatment. He noted that Petitioncr was at maximum medical
improvement and he did not necessarily see the need for any restrictions. (PX6).

The Medical Bills Exhibit was entered into evidence at the time of arbitration as Petitioner's
Exhibit 7.

The IME report of Dr. Ralph/South County Orthopedics and Sports Medicine dated Sepiember 9,
2013 was entered into evidence at the time of arbitration as Respondent’s Exhibit 1. The IME report noted
that Petitioner was involved in a work-related accident when she fell at work on January 12, 2010. It was
noted that Petitioner’s injury at the time was to her lower right ribs, and that she was ultimately diagnosed
with having fractures of the lower three levels. It was noted that at the time of the IME, Petitioner
complained of pain in her lower back, head and neck. She also complained of some numbness in her right
upper extremity as well as pain in her right lower back area radiating down the right leg. It was noted that
there were no previous complaints made with regard any problems going down the right leg, and that x-
rays taken on the day of the examination were within normal limits. Dr. Ralph noted that Petitioner
reported that she was told that she has right carpal tunnel syndrome, the diagnosis with which he agreed
but he noted was unrelated to the events of January 12, 2010. (RX1).

The IME report reflected that Dr. Ralph’s diagnoses were that of (1) status post work-related
injury which caused fractures of the lower right ribs, which subjectively and objectively were resolved,
(2) subjective complaints of the right and left lower extremity with no objective physical {indings; (3)
right carpal tunnel syndrome unrelated to the events of January 12, 2010. Dr. Ralph noted that the medicat
documentation supported a causal relation between the resolved fractured right ribs and lung contusion as
well as the resolved right adhesive capsulitis and the work accident, but it did not support any other
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injury. Dr. Ralph opined that no orthopedic treatments were reasonable and necessary for the accident,
although he did feel that Petitioner certainly had a right to have her back “worked up” further although he
doubted it would show anything of significance. He further indicated that he believed Petitioner had right
carpal tunnel syndrome which may be symptomatic enough to require surgical treatment, but it was
unrelated to the events of January 12, 2010. Dr. Ralph opined that Petitioner had a 0% permanent physical
impairment, and that from a functional and orthopedic standpoint, Petitioner had no residual dysfunction.
He further opined that Petitioner had reached maximum medical improvement. (RX1).

CONCLUSIONS OF LAW

With respect to disputed issue (F) pertaining to causal connection, the Arbitrator finds that
Petitioner has proven by a preponderance of the evidence that the three rib fractures, resolved lung
contusion and right adhesive capsulitis is causally related to the work accident of January 12, 2010, but
has failed to prove that any other conditions of ill-being are causally related to the work accident of
January 12, 2010,

The Arbitrator notes that Dr. Ralph noted that the medical documentation supported a causal
relationship between the resolved fractured right ribs and lung contusion as well as the resolved right
adhesive capsulitis to the accident, but it did not support any other injury. (RX1). Dr. Raskas noted that
Petitioner presented with a very diffuse pattern to her aches and numbness for which he could not offer
one diagnosis that would explain her symptoms, and further noted that he was at a loss to explain
Petitioner’s subjective complaints based upon any of the objective data that had been provided. (PX6).
As a result thereof, the Arbitrator finds the opinion of Dr. Ralph to be persuasive after considering the
record as a whole, and therefore finds that only the three rib fractures, resolved lung contusion and right
adhesive capsulitis is causally related to the work accident of January 12, 2010.

With respect to disputed issue (J) pertaining to necessary medical services, the Arbitrator finds
that Petitioner’s medical treatment up to June 30, 2010 is causally related to the work accident of January
12, 2010, but that any medical treatment received subsequent to June 30, 2010 is not causally related to
the accident of January 12, 2010. The Arbitrator finds it to be significant that June 30, 2010 was
Petitioner’s last date of treatment with Dr. Kovalsky, at which time it was noted that with regard to
Petitioner’s rib fractures and thoracic and shoulder contusions, the injuries were resolved and did not
require ongoing follow-up and Petitioner was discharged from care. (PX3). As a result thereof, the
Arbitrator finds that Respondent is liable only for the reasonable and necessary medical treatment
incurred up to June 30, 2010, and that Respondent is not liable for any medical treatment received after
June 30, 2010 in reliance upon the opinions of Dr. Kovalsky.

With respect to disputed issue (L) pertaining to the nature and extent of Pelitioner’s injury, the
Arbitrator finds that while the treatment records are supportive of the three rib fractures, lung contusion
and right adhesive capsulitis as being causally related to the underlying accident, the treatment records in
this case are not supportive of or consistent with the multitude of Petitioner’s subjective complaints as
testified to at the time of arbitration. Based on the record in its entirety, the Arbitrator concludes that
Petitioner sustained permanent partial disability to the extent of 2% loss of use of the person-as-a-whole
as provided in Section 8(d)2 of the Act for the three rib fractures and resolved lung contusion, as well as
an additional 3.795% loss of use of the person-as-a-whole as provided in Section 8(d)2 of the Act for the
right shoulder adhesive capsulitis, for a total permanent partial disability of 5.795% loss of use of the
person-as-a-whole.






10 WC 14165

Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes I__—, Rate Adjusiment Fund (§8(g))
COUNTY OF COOK ) I:l Reverse D Second Injury Fund (§8(e)18)
[ PTD/Fatal denied
E Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
GEORGE LEETH,
Petitioner,
Vs, NO: 10 WC 14165
GORDON TRUCKING, 16IWCCO0726
INC.
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petitions for Review under §19(b) having been filed by the parties herein and
proper notice given, the Commission, after considering the issues of benefit rates, medical
expenses, prospective medical care, temporary total disability, causal connection, and penalties
and fees pursuant to Section 16, Section 19(k) and Section 19(1) of the Act, and being advised of
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322, 35 Iil.Dec. 794 (1980).

The Commission notes that Petitioner was employed by KRC Logistics/Stanley General
from September 26, 2011 through May 18, 2012 and was awarded temporary total disability
benefits throughout this period. During this time period Petitioner was able to work and did work
as a forklift driver and then as a dispatcher before resigning that position on May 18, 2012. The
Commission vacates the award of temporary total disability benefits for the period of time from
September 26, 2011 through May 18, 2012.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $553.52 per week for a period of 77 and 6/7 weeks, commencing
January 16, 2010 through September 25, 2011 and commencing May 19, 2012 through August
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31, 2012, that being the period of temporary total incapacity for work under §8(b), and that as
provided in §19( b) of the Act, this award in no instance shall be a bar to a further hearing and
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
reasonable and necessary medical services, in the sum of $ 914.00 for services provided at
Midwest Spine Care; $2,446.23 for medications provided by Injured Workers’ Pharmacy; for
medications and $13,316.28 for medications provided by Prescription Partners pursuant to §8(a)
and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize
the pain management program as recommended by Dr. Mark Chang of Midwest Spine Care
pursuant to Sections 8(a) and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT 1S FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

‘.2;24 T K 2L
DATED: NOV 7 - 2016
0-9-8-16 hen Mathis
SM/msb
“ g a.u;o f . W
%ore W

Mario Basurto







. ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

LEETH, GEORGE Case# 10WC014165

mployee/Petitioner 161WCCO'726

GORDON TRUCKING

Employer/Respondent

On 9/8/2015, an arbitration decision on this case was filed with the [llinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

[f the Commission reviews this award, interest of 0.27% shail accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0293 KATZ FRIEDMAN EAGLE ET AL
JASON CARROLL

77 WWASHINGTON ST 20TH FL
CHICAGO, IL 60602

0075 POWER & CRONIN LTD
ELENA CINCIONE

500 COMMERCE DR SUITE 300
OAKBROOK, IL 60523
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STATE OF ILLINOIS ) I:I Injured Workers' Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] second injury Fund (§8(e)18)

| & None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(B)

GEORGE LEETH Case # 10 WC 14165

Employee/Petitioner
v

GORDON TRUCKING

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable David Kane, Arbitrator of the Commission, in the city of
Chicago, on July 24 and August 25, 2015. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [ ] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

]:] What were Petitioner's earnings?

[ ] What was Petitioner's age at the time of the accident?

[] What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. |X| What temporary benefits are in dispute?
IX] TPD [J Maintenance TTD
L. |:\ What is the nature and extent of the injury?
M. [X] Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. |Z| Other - Shall Respondent authorize prospective medical treatment?

NrEoOmmUOW

ICArbDec 210 100 W Randolph Street #8-200 Chicago. IL 60601 312:814-6611  Toll-free 866:332-3033  Web site: www.iwec.il gov
Dovwnstate offices: Collinsville 618/346-3450  Peoria 309:671-3019  Rockford 815 987-7292  Springfield 217 785-7084
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On January 15, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent,

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $43,174.58; the average weekly wage was $830.28.
On the date of accident, Petitioner was 34 years of age, single with 2 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent /ras not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit $48,868.67 for TTD benefits paid, $2,076.17 for TPD, $0.00 for
maintenance, and $0.00 for other benefits, for a total credit of $50,944.84 for benefits that were paid.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER
Respondent shall pay Petitioner temporary total disability benefits of $333.52/week for 103 2/7 weeks,

commencing January 16, 2010 through September 25, 2011 andMay 19, 2012 through August 31, 2012, as
provided in Section 8(b) of the Act..

Respondent shall pay Petitioner temporary partial disability benefits in the amount $223.38 per week for the 18 week
period of September 26, 2011 through January 29, 2012 and in the amount 840.70 per week for the 15 5/7 week period of
January 30, 2012 through May 18, 2012, as provided in Section 8(b) of the Act.

Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
3914.00 for services provided at Midwest Spine Care; $2,446.23 Jor medications provided by Injured Workers"

Pharmacy; and $13,316.28 for medications provided by Prescription Partners, as provided in Sections 8(a) and
the medical fee schedule.

Respondent shall authorize the pain management program as recommended by Dr. Mark Chang of Midwest
SpineCare pursuant to Section 8(a) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

33 ared G"jﬁmu. September 4, 2015

Signature of Arbitrator Date

oEp 8 - 2010




BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GEORGE LEETH, ) . o
Petitioner, ; 16 1WC Co%7 20
V. ; 10 WC 14165
GORDON TRUCKING, ;
Respondert, )

FINDINGS OF FACT AND CONCLUSIONS OF LAW
PROCEDURAL HISTORY

This claim was previously tried pursuant to Section 19(b) of the
lllinois Workers' Compensation Act on November 29, 2011 and December
21, 2011 before Arbitrator David Kane in Chicago, lllinois. (PX1). A
decision by the Arbitrator was filed with the Commission on January 12,
2012. (PX2). Petitioner filed a Petition for Review and a Decision and
Opinion on Review was filed on October 15, 2012. (id.).

The Commission reversed the decision of the Arbitrator. (PX1). The
Commission ordered Respondent to pay Petitioner temporary total
disability benefits of $553.52 per week for a period of 88 2/7 weeks, from
January 16, 2010, through September 25, 2011 and temporary partial
disability benefits of $223.58 per week for a period of 9 2/7 weeks from
September 26, 2011, through November 29, 2011. (Id.). The Commission
further ordered Respondent to pay reasonable and necessary medical
expenses in the amount of $14,922.67, pursuant to the medical fee
schedule and to authorize and pay for prospective medical treatment as
recommended by Dr. Mark Chang. (ld.).
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Respondent filed a Review of the Commission's decision in the
Circuit Court of Cook County, lllinois. (PX1). Judge Robert Lopez Cepero
confirmed the Commission’s decision. (ld.). Respondent filed an Appeal
before the Appellate Court of lllinois, First Judicial District, Workers’
Compensation Division, however, that appeal was dismissed by the
Appellate Court on January 8, 2014 by motion of Respondent. (Id.). The
claim was remanded back to the lllinois Workers’ Compensation
Commission for further proceedings.

FINDINGS OF FACT

Petitioner George Leeth testified for a second time at the subsequent
19(b) hearing on July 24, 2015. (T. p. 8). He testified that he was working
for KRC Logisitics/Stanley General at the time of his first trial in November
of 2011. (Id. at 12). Following his first trial, Petitioner testified he was
working the same approximate number of hours as at the time of his first
trial, which was sixty to seventy hours per week. (Id.). The parties
stipulated at the first trial that Petitioner earned an average of $494.90 per
week while working in this position. (PX1).

On cross examination, Petitioner testified he was promoted to the
Dispatch Department of KRC Logistics/Stanley General on January 30,
2012. (T. p. 58). His earnings changed from $13.00 per hour to a salary
position of $40,000 per year, which the Arbitrator notes equates to $769.23
per week. (T. p. 58-59, RX12). Petitioner testified he resigned from that
position as of May 18, 2012. (T. p. 59). He testified he resigned because he
was being asked to do things that would have been illegal under federal
regulations. (Id. at 12).

Petitioner testified that the last time he treated with Dr. Mark Chang at
Midwest Spine Care prior to his first trial was on September 15, 2011. (T. p.
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10). Following his first trial, his next visit with Dr. Chang was on May 31,
2012. (d. at 10-11). At that visit, Dr. Chang noted Petitioner was doing
about the same. (PX2 p. 22). He noted that Petitioner tried doing a light
duty job but it greatly aggravated his back and left leg. (Id.). Petitioner
continued to complain of intermittent left leg weakness. (Id.). Dr. Chang
recommended long-term pain management by a pain specialist. (Id.).
Petitioner testified he wants to pursue the recommendations made by Dr,
Chang at this visit. (T. p. 14).

Petitioner’'s Subsequent Employment as a CDL Truck Driver

Following his May 31, 2012 visit to Dr. Chang, Petitioner testified he
began working for another employer, Fore Transportation, at the end of
August or beginning of September, 2012. (T. p. 14-15). He testified he
accepted the position of a CDL driver. (Id. at 15). He testified he drove a
“day cab,” which he explained is an eighteen-wheel truck, and made daily
deliveries of goods. (Id. at 15-16). Petitioner drove this truck against the
explicit instructions of Dr. Chang that it was unsafe for him to do so. (PX1
and PX2 p. 23).

Prior to starting his job with Fore Transportation, Petitioner applied for
certification with the Department of Transportation in indiana. (T. p. 16). On
his paperwork, he listed his back injury as a low back strain, which he
noted is what the doctors that Respondent sent him to said it was. (ld. at
17). He passed the CDL certification. (Id.).

When he began driving the truck for Fore Transportation, Petitioner
testified he continued to have episodes of drop foot. (T. p. 18). He testified
he felt “a lot of weakness” in his left leg while driving the truck and
sometimes it would give out. (Id. at 20). He testified that in January of 2013,
he was driving his truck and was stopped at a stop light. (ld. at 21). He
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testified he had his left foot on the cluich and his left leg went numb. (kd.).
He explained that his left foot “popped off the clutch and | tapped the rear
bumper of the car in front of me.” (Id.). Following this incident, which he
reported to his employer, he continued to drive the truck. (Id. at 22).

Petitioner continued to treat with Dr. Chang after he began working
for Fore Transportation. (PX2). At his January 10, 2013 visit, Dr. Chang
noted he still had lower back pain and left leg pain and weakness. (PX2 p.
24). He further noted Petitioner's ongoing left leg weakness and dragging
of his left foot. (Id.). Dr. Chang indicated Petitioner was trying to work at
that time. (Id.). At his visit on April 11, 2013, Dr. Chang noted Petitioner
was frustrated because he did not know when his left leg would give out.
(Id. at 26).

Petitioner’s Accident of April 25, 2013

Two weeks after his April 11 visit with Dr. Chang, Petitioner was
injured in a work-related accident while working for Fore Transportation on
April 25, 2013. (T. p. 24). Petitioner testified he was attempting to assist a
drunk driver who had stopped his vehicle on Interstate 80-94 in the
eastbound lanes in Indiana, approximately two miles outside of Michigan.
(Id. at 24, 26). He testified he was getting back into his truck while on the
phone with 911 regarding the drunk driver. (Id. at 24). As he was climbing
into his truck, his truck was struck by another semi-truck, whose driver was
Killed instantly in the collision. (Id.).

Leeth testified that he was halfway into his truck when his vehicle was
impacted by the second truck. (T. p. 25). He explained that the door of his
truck slammed on his left hip, left leg, and left ankle. (Id.). When the door
slammed on him, he testified his hand was stuck in a handle. (Id.). As the
door recoiled, he testified he went out with the door and ended up failling to
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the ground onto his left ankle. (Id. at 25-26). He testified this landing is what
fractured his ankle and tore ligaments and tendons. (ld. at 25). Petitioner
was transported from the scene of the accident by ambulance to St.
Anthony Memorial Hdspital in Michigan City, Indiana. (PX6 p. 21). Dr. Jerry
Sosbe treated Petitioner at St. Anthony and noted he was “half in and half
out of truck” when he was rear ended by another semi-truck. (Id. at 23).
Petitioner complained of pain to his left shoulder, lower back, left hip, left
wrist, left foot, and numbness and tingling radiating down his left leg. (Id. at
23, 25). X-rays of Petitioner's lumbar spine, left femur, left lower leg, left
foot, left shoulder, and left wrist were completed. (Id. at 27-28). His X-rays
were essentially all negative and he was discharged the same morning. (Id.
at 27-30). Further diagnostic testing of a lumbar MRI| was completed on
May 1, 2013. (PX7 p. 75). The lumbar MRI revealed no significant findings.
(Id.).

Petitioner began treating at Lakeshore Bone & Joint Institute in
Chesterton, Indiana following this new accident on May 10, 2013. (PX7 p.
78). He treated with Dr. Thomas Kay at that visit who noted Petitioner’s
complaints that day were primarily left ankle pain and swelling, left hip pain,
and lower extremity swelling. (id.). Dr. Kay completed a physical
examination. (Id. at 78-80). He diagnosed Petitioner with a significant
medial and lateral left ankle sprain, contusions, and a “mild lumbar strain.”
(Id. at 80). Following that initial visit, he began a course of physical therapy
at ATl Physical Therapy for his left ankie and low back. (Id. at 83).

Petitioner followed up with Dr. Kay on June 7, 2013. (PX7 p. 88). He
continued to complain of lower back and left sided sacroiliac pain, and pain
in his lateral left hip, left knee, and left ankle. (Id.). Dr. Kay noted he
continued to get occasional radicular pain down his left leg. (Id.). He
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referred Petitioner to a spine specialist for his complaints of radicular pain.
(Id. at 90).
Petitioner’s Treatment with Dr. Anton Thompkins

Pursuant to Dr. Kay's referral, Petitioner treated with Dr. Anton
Thompkins, also at Lakeshaore Bone & Joint Institute, for the first time on
July 15, 2013. (PX7 p. 101). Dr. Thompkins noted that since his accident of
April 25, 2013, Petitioner complained of pain in his gluteal area and his leg
“wants to give out on occasion.” (Id.). Dr. Thompkins suspected an injury to
the neural plexus outside of the spinal canal and possibly a sacroiliac joint
issue in his hip and pelvic area. (Id.). He recommended an MR of
Petitioner's pelvis and hip area. (Id.).

Petitioner also continued to treat with Dr. Chang for his injuries
sustained in the accident of January 15, 2010. (PX2). At his July 18, 2013
visit, Dr. Chang noted Petitioner had been involved in the fatal motor
vehicle accident on April 25, 2013. (Id. at 27). Petitioner complained of
increased lower back and left leg pain. (id.). Dr. Chang noted the weakness
in his left leg, which was sporadic, had become more constant. (Id.). Dr.
Chang suggested that Petitioner had sustained an acute worsening of
chronic left S1 radiculopathy but that he found a similar amount of
weakness with the left leg. (Id.).

The MRIs of his hip and pelvis recommended by Dr. Thompkins were
completed on July 30, 2013. (PX7 p. 108). Following completion of these
MRIs, Petitioner returned for his second and final visit to Dr. Thompkins on
August 12, 2013. (Id. at 111). He reviewed the MRIs and stated there was
“a finding suspicious of a fracture on the anterior superior aspect of the left
acetabulum with some depression.” (Id.). He continued, “There is also left

Sl joint bruising with some edema noted as well.” (id.). Dr. Thompkins
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concluded, “From my perspective, the pain that he is having in his left hip
area is most likely secondary to these particular findings and most likely not
related to his spine...it is not from his spine.” (Id.).

Petitioner’s Ongoing Medical Care

Petitioner continued to treat with Dr. Chang. (PX2 p. 28). At his
October 17, 2013 visit, Dr. Chang once again reiterated his
recommendation that Petitioner consuilt a pain clinic for long term pain
management. (Id.).

He also continued to treat with Dr. Kay at Lakeshore Bone & Joint
Institute for the injuries he sustained in the April 25, 2013 accident. (PX7).
At his August 19, 2013 visit, Dr. Kay noted he continued to complain of left
hip pain that could be so severe it caused his leg to give out. (Id. at 113).
He also complained of left knee pain and popping and lateral ankle pain.
(Id.). Dr. Kay concurred with the findings of bone bruises in the area of the
left Sl joint and in the left hip. (Id. at 117). He opined he expected a full
recovery with rest and subsequent rehabilitation. (1d.).

Petitioner continued to treat with Dr. Kay for his left hip, knee, and
ankle pain. (PX7). He eventually underwent left ankle surgery performed by
Dr. Kay on February 13, 2014. (Id. at 148). Dr. Kay released Petitioner at
maximum medical improvement on August 29, 2014. (Id. at 175). However,
Petitioner subsequently began treating with Dr. Johnny Lin at Midwest
Orthopaedics at Rush due to his left ankle pain. (PX10 p. 5). Dr. Lin
performed a second left ankle surgery on March 4, 2015. (Id. at 23-27).

At his most recent visit with Dr. Chang on May 8, 2014, he again
advised Petitioner to begin a long term pain management program at a
pain clinic. (PX2 p. 29). Petitioner testified he continues to experience left
drop foot. (T. p. 38). He testified that on some days it can occur multiple
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times but he sometimes can go a week without it happening. (Id.). He
testified that his drop foot condition did not change after his April 25, 2013
accident. (ld. at 40). Petitioner admitted severai times that he knowingly
drove a semi-truck against the explicit instructions of Dr. Chang. (Id. at 18,
43, 46, 79). He testified that he decided to drive a truck because he was
“broke.” (Id. at 80). He continued:
| was about to lose everything | owned. | had a family to
support; and to be honest with you, other jobs didn't pay as
much. | knew | was going to make about 60 to 80 thousand
driving a truck for Fore. | had to take that chance. That's the
only way | could stay afloat at that point.
lI. CONCLUSIONS OF LAW
F. WHETHER PETITIONER’S PRESENT CONDITION OF ILL
BEING IS CAUSALLY RELATED TO THE ACCIDENT?

The Arbitrator finds that Petitioner’s current condition of ill-being as it
relates to his lower back injury, namely a nerve contusion at L5-S1 causing
uncontrolled left drop foot, is causally related to his work accident of
January 15, 2010 while working for Respondent.

The law of the case doctrine instructs that this causal connection
finding should be found. The law of the case doctrine is a rule of practice,
based on sound policy that, where an issue is once litigated and decided,
that should be the end of the matter and the un-reversed decision of a
question of law or fact made during the course of litigation setties that
question for all subsequent stages of the suit.” Irizarry v. Industrial
Comm'n, 337 ll.App 3d 598, 606, 786 N.E.2d 218, 224 (2003); McDonald'’s
Corp. v. Vittorio Ricci Chicago, Inc., 125 IIl.App.3d 1083, 1086-87, 466
N.E.2d 1116, 1119 (1984).
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In Irizarry, the Arbitrator determined at a Section 19(b) hearing that a
causal connection existed between the claimant’'s work accident and the
injuries to his left knee, neck, right shoulder, and back. 337 lll.App 3d at
606. The causal connection determination became a final judgment from
which Respondent did not appeal, thus, the determination became the law
of the case. /d. Respondent was barred from raising the causation issue
again during a later proceeding. /d. at 607.

The facts in the case at bar are analogous to /rizarry. The doctrine of
the rule of the law of the case therefore applies. The decision of the
Commission that Petitioner's nerve contusion at L5-S1 causing left drop
foot was causally connected to his January 15, 2010 work accident became
a final order when Respondent withdrew its Appellate Court appeal. This
causation finding is therefore the law of the case and cannot be re-litigated.

Like the claimant in /rizarry, this Petitioner is alleging the same
injuries as in his prior ciaim. Although Petitioner sustained a subsequent
accident on April 25, 2013, the treating medical records are clear that his
injuries sustained in that accident are different from the January 15, 2010
claim.

First, the lumbar MR| completed on May 1, 2013 revealed no
significant findings. Petitioner also treated with Dr. Thompkins, a back
specialist, twice following this accident. Dr. Thompkins concluded, “From
my perspective, the pain that he is having in his left hip area is most likely
secondary to these particular findings {in hip and pelvis MRIs) and most
likely not related to his spine...it is not from his spine.” (Id.). Following this
visit, his treatment was solely focused on his left hip and left ankle at
Lakeshore Bone & Joint Institute.
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There is no medical opinion to support a finding that Petitioner injured
his lumbar spine or worsened his prior condition in any way in the April 25,
2013 accident other than a temporary increase in symptoms. Dr. Chang's
treatment recommendations made nearly two years before this accident on
May 31, 2012 and over one year after it remained exactly the same:
Referral to a pain clinic for long term pain management.

For the foregoing reasons, the Arbitrator finds that Petitioner's current
condition of ill-being as it relates to his lower back injury, namely a nerve
contusion at L5-S1 causing uncontrolled left drop foot, is causally related to
his accident of January 15, 2010.

J. WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY? HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR
ALL REASONABLE AND NECESSARY MEDICAL
SERVICES?

The Arbitrator finds that medical services provided to Petitioner have
been reasonable and necessary. Respondent has not paid all appropriate
charges.

Petitioner has undergone a conservative treatment program
consisting of medication management, bracing, and follow-up orthopedic
treatments with Dr. Chang. These ongoing attempts at conservatively
treating the injury were reasonably completed. The medical treatment that
has been provided to Petitioner since his injury has been an attempt to
conservatively treat his injuries until he can obtain the additional
recommended treatments that have been denied by Respondent. It has

been both reasonable and necessary to address his injuries.

10
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For these reasons, Respondent shall pay reasonable and necessary
medical services pursuant to the medical fee schedule, of $914.00 for
treatment provided by Midwest SpineCare from May 31, 2012 through May
8, 2014; $2,446.23 for medications dispensed by Injured Workers'
Pharmacy; and $13,316.28 for medications dispensed by Prescription
Partners as provided in Sections 8(a) and 8.2 of the Act.

K. WHETHER PETITIONER IS ENTITLED TO TTD AND TPD

 BENEFTIS?

The Arbitrator finds Petitioner is owed an additional $8,302.04 in
unpaid TTD benefits and an additional $2,587.84 in unpaid TPD benefits
from Respondent as provided in Sections 8(a) and 8(b) of the Act.

Dr. Chang never released Petitioner to return to full duty work as a
truck driver. There is no alternate medical evidence to contradict Dr.
Chang's opinions. It is clear from the record that, although Petitioner did
eventually return to work driving a truck, it was against the explicit
instructions of Dr. Chang that it was dangerous for him to do so.

Respondent offered no basis to deny payment of ongoing TPD
benefits once the prior Commission decision became final. Petitioner
continued to work in the same light duty position that he was previously
awarded benefits. He worked in that same position until he received a raise
as of January 30, 2012. He continued to work in a light duty capacity and
the only change was the amount of weekly TPD benefits that should have
been paid {o him.

The Arbitrator also finds Petitioner’s testimony credible as to why he
resigned from his position at KRC Logistics/Stanley General for legal

reasons. He had not yet reached maximum medical improvement and

11
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therefore became entitled to TTD benefits until he began working for Fore
Transportation.

For the foregoing reasons, the Arbitrator finds Petitioner has proven
by a preponderance of the evidence that he is owed TTD benefits in the
amount of $353.52 from January 16, 2010 through September 25, 2011 (88
2/7 weeks) and from May 19, 2012 through August 31, 2012 (15 weeks), .
which is a total of 103 2/7 weeks, as provided in Section 8(b) of the Act.
Petitioner has proven by a preponderance of the evidence that he is owed
TTD benefits totaling $57,170.71. Respondent shall be given a credit
$48,868.67 for TTD benefits previously paid. Therefore, Petitioner is owed
an additional $8,302.04 in unpaid TTD benefits from Respondent as
provided in Section 8(b) of the Act.

The Arbitrator also finds Petitioner has proven by a preponderance of
the evidence that he is owed TPD benefits from September 26, 2011
through May 18, 2012, which is a period of 33 5/7 weeks. Respondent
provided no reason to deny TPD benefits following receipt of the
Commission decision once the Appellate appeal was dismissed.
Nonetheless, they only issued TPD payments totaling $2,076.17 for the
previously awarded period of September 26, 2011 through November 29,
2011.

Petitioner continued to work in the same position at KRC
Logistics/Stanley General that he was working at the time of the original
19(b) arbitration until he received a promotion as of January 30, 2012 when
his earnings changed from $13.00 per hour to a salaried position of
$40,000 per year, which the Arbitrator previously found equates to $769.23
per week. Petitioner continued in that salaried position until he was

essentially forced to resign as of May 18, 2012. For the 18 week period of

12
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September 26, 2011 through January 29, 2012, Respondent shall pay to
Petitioner temporary partial disability benefits in the amount of $4,024.44,
which is $223.58 per week. For the 15 5/7 week period of January 30, 2012
through May 18, 2012, Respondent shall pay to Petitioner temporary partial
disability benefits in the amount of $639.57, which is $40.70 ($830.28 -
$769.23 X 2/3 = $40.70) per week.

Petitioner has proven by a preponderance of the evidence that he is
owed TPD benefits totaling $4,664.01. Respondent shall be given a credit
$2,076.17 for TPD benefits previously paid. Therefore, Petitioner is owed
an additional $2,587.84 in unpaid TPD benefits from Respondent as
provided in Section 8(a) of the Act.

M. SHOULD PENALTIES OR FEES BE IMPOSED UPON

RESPONDENT?

The Arbitrator finds that a reasonable dispute existed as to ongoing

causation and entitlement to further benefits. Therefore, the Arbitrator

denies imposition of penalties and attorney’s fees.

O. IS PETITIONER ENTITLED TO ANY PROSPECTIVE
MEDICAL CARE?

The Arbitrator finds that Respondent shall authorize the treatment
that has been recommended by Dr. Mark Chang of Midwest SpineCare.

The Arbitrator has already found that the Petitioner's lower back
injury of a nerve contusion at L5-S1 causing left drop foot is causally
related to the injuries sustained on January 15, 2010. This condition of ill
being is well documented within the treating medical records and was not
changed following the April 25, 2013 accident. The recommendation for

long term pain management at a pain clinic made by Dr. Chang is the only

13
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treatment currently being recommended. This recommendation was also
made on May 31, 2012, which is nearly one year before Petitioner's second
accident. It has been made very clear that Petitioner is not a surgical
candidate and this treatment is the only thing offered to potentially treat his
condition. It is both reasonable and necessary in order to treat the
Petitioner’s lower back injury.

For these reasons, the Arbitrator finds that Respondent shali
authorize the recommended treatment plan as outlined by Dr. Chang,

including long term pain management at a pain clinic,

14
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Page 1
STATE OF ILLINOIS ) [ ] injured Workers® Benefit Fund (§4(d))
) SS. D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] second Injury Fund (§8(c}18)
[ ] prD/Fatal denied
None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

GARY BAILEY,
Petitioner,

VS, NO. 10 WC 19214 & 10 WC 19302

CENTRAL DEVELOPMENT OF BELLEVILLE,
Respondent.

ORDER UPON PETITIONER’S PETITIONS FOR PENALTIES & FEES

This matter comes before the Commission on Petitioner’s Petitions for Penalties & Fees
filed on March 8, 2016 and August 8, 2016, respectively. The first petition alleged non-payment
of a bill incurred on November 30, 2010 in the amount of $1,945.00. A hearing was held on that
petition on June 20, 2016 before Commissioner White in Collinsville. The parties were
represented by counsel and a record was taken. At that hearing, the parties announced a
settlement of that petition. Petitioner’s lawyer asserted that the parties stipulated that the bill in
question had been paid and Petitioner agreed to dismiss the petition for consideration of $500.00.
Respondent’s lawyer agreed. The matter was continued to August 19, 2016, and no other action
was taken on that petition.

The second petition alleged non-payment of a bill also incurred on November 30, 2010 in
the amount of $7,451.22. A hearing was held on that petition on October 17, 2016, again before
Commissioner White in Collinsville. The parties were again represented by counsel and another
record was taken. At that hearing Petitioner sought penalties and fees based on the non-payment
of the $7,451.22 bill and also the $500 in consideration for settlement of the previous petition,
which Petitioner claimed had not been paid. Respondent’s lawyer asserted it had submitted the
subject bill for payment, but it had not yet been paid. Both bills were submitted by, and related
to services provided at, Timberlake Surgical Center.

The record indicates that the claims were settled by contract approved by the
Commission on April 14, 2015. The total amount of the settlement was $55,958.00, of which
$26,486.00 was a Medicare Set-Aside account funded by Respondent and administered by
Petitioner. The contract also provided that all medical bills had been paid by Respondent.
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Petitioner submitted evidence supporting the allegedly outstanding bills. The bill for
$1,945 was verified by a Health Insurance Claim Form dated January 29, 2016. However, the
form also indicates that the authorization for release of medical information had been obtained
on December 14, 2010. The $7,451.22 bill was verified by bill which indicated a “creation date”
of June 29, 2016. Petitioner also submitted affidavits verifying the bills, executed by billing
personnel on February 23, 2016 regarding the $1,945 bill, and on August 4, 2016 regarding the
$7,451.22 bill. Petitioner also submitted cover correspondence it sent to Respondent’s lawyer
dated December 7, 2010 accompanying a bill from Timberlake Surgery Center incurred on
November 30, 2010. However, there is no indication to which bill the correspondence related.
All other correspondences Petitioner’s lawyer sent to Respondent’s lawyer regarding payment of
the bills were in 2016.

The Commission concludes that the cover letter Petitioner’s lawyer sent Respondent’s
lawyer on December 7, 2010 more likely than not referred to the $1,945.00 bill. The
Commission arrives at that conclusion based on the fact that the $7,451.22 bill submitted into
evidence indicates its “creation date” was on June 29, 2016. Even though the Health Insurance
Claim Form was submitted on January 29, 2016, the date of service was November 30, 2010
there is no indication on that form of any “creation date.” In addition, even if the designation of
the creation date is not definitive proof that the demand letter referred to the $1,945 bill, that
ambiguity persuades the Commission that Petitioner did not sustain its burden of proving, as
moving party, that it demanded payment of the $7,451.22 bill in 2010.

As noted above, the settlement contract provides that Respondent paid all outstanding
medical bills. That designation obviously does not relieve it from the obligation of paying any
other bills that may have been outstanding. However, that provision in the contract certainly
suggests that the parties believed that all outstanding bills had been paid. That assumption is
further supported by the fact that there was no dispute, and apparently no relevant
correspondence, between the parties for almost six years until the instant bills were forwarded to
Petitioner’s lawyer. Respondent has not disputed its liability for paying the bills at issue. The
parties agreed that the $1,945.00 has been paid, and though the $7,451.22 bill had not been paid
at the time of the hearing, Respondent’s lawyer represented that the bill had been submitted for
payment, and it has likely been paid as of this date.

The Commission awards penalties for the delay of payment of medical bills only if it
determines that the delay was fundamentally unreasonable. In this case Respondent never
questioned its liability for these bills. The only reason payment was delayed is because these
bills unfortunately “fell through the cracks” in Respondent’s process of payment, or at least
possibly with regard to the $7,451.22 bill, was inadvertently not submitted for payment by the
provider. In either event, the parties had not litigated the issue for six years until the bills came
to light in 2016. The Commission cannot justify penalizing an employer for not paying a bill
that neither party apparently knew remained unpaid.

The parties indicated that the initial petition was settled pending consideration of
$500.00. However, the official records of the Commission do not indicate that the initial petition
was dismissed or withdrawn. Therefore, both petitions are currently before the Commission.
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The Commission finds that Respondent’s failure to pay the instant bills was inadvertent
and neither vexatious nor unreasonable. Therefore, the Commission denies Petitioner’s Petitions
for Penalties and Attorney’s Fees Pursuant to Section 19(k), 19(1), & 16 of the Illinois Workers’
Compensation Act.

Petitioner also seeks “enforcement” of the settlement regarding the initial petition and
asks the Commission to award Petitioner $500.00. The Commission notes that there was no
written memorialization of the agreement between the parties. Unlike courts, which have
general jurisdiction, as an administrative agency the Commission is vested with authority only as
provided by statute. The Commission is empowered to approve settlement contracts and impose
penalties for unreasonable failure to pay benefits by employers. However, the Commission does
not have the authority to “enforce” any agreement either written or verbal, and the Commission
is unaware of any instance in which the Commission assessed a penalty/award based on a verbal
understanding between the parties. Therefore, the Commission denies Petitioner’s request for
the assessment of an award/penalty of $500.00

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s Petitions for
Penalties and Attorney’s Fees Pursuant to Section 19(k), 19(I}, & 16 of the Illinois Workers’
Compensation Act, filed on March 8, 2016 and August 8, 2016, respectively are hereby denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request to assess

a penalty/award of $500.00 for settlement of the initial petition filed on March 8, 2016 is hereby
denied.

DATED: NOV 10 2015 RuthW White / /
Cha;'l f/ﬁeV ndt

RWW/dw

R-6/20/16 & 10/17/16

46 Joshua D. Luskin
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. I:l Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF ) I:I Reverse D Second Injury Fund (§8(e)18)
SANGAMON [_] pTD/Fatal denied
& Modify fup) None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

RONALD SINDE,
Petitioner,
Vs, NO: 10WC 33190
11 WC 4724
NICHOLS SIDING & WINDOWS, _
Respondent. R 6 I w C C @ 7 4 6

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein

and notice given to all parties, the Commission, after considering the issues of causal connection,
medical, prospective medical, wage rate, temporary total disability (TTD), penalties, and
permanent partial disability (PPD), and being advised of the facts and applicable law, modifies
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof. The Commission further
remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).

So that the record is clear, and there is no mistake as to the intentions or actions of the
Commission, we have considered the record in its entirety. We have reviewed the facts of the
matter, both from a legal and a medical/legal perspective. The Commission has considered all of
the testimony, exhibits, pleadings and arguments submitted by the parties.

Pursuant to Section 10 of the Act:
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The compensation shall be computed on the basis of the 'Average
weekly wage' which shall mean the actual eamings of the
employee in the employment in which he was working at the time
of the injury during the period of 52 weeks ending with the last day
of the employee's last full pay period immediately preceding the
date of injury, illness, or disablement excluding overtime, and
bonus divided by 52; but if the injured employee lost 5 or more
calendar days during such period, whether or not in the same week,
then the eamings for the remainder of such 52 weeks shall be
divided by the number of weeks and parts thereof remaining after
the time so lost has been deducted. Where the employment prior to
the injury extended over a period of less than 52 weeks, the
method of dividing the earnings during that period by the number
of weeks and parts thereof during which the employee actually
earned wages shall be followed. Where by reason of the shortness
of the time during which the employee has been in the employment
of his employer or of the casual nature or terms of the
employment, it is impractical to compute the average weekly
wages as above defined, regard shall be had to the average weekly
amount which during the 52 weeks previous to the injury, illness or
disablement was being or would have been earned by a person in
the same grade employed at the same work for each of such 52
weeks for the same number of hours per week by the same
employer." 820 IL.CS 305/10

Sinde testified that he was a seasonal employee. T.32. He worked 5 days a week, 40
hours per week depending on the weather. /d. The wage statement reveals that Sinde worked 118
days during 29 weeks preceding the injury. RX.6. He earned $8,273.75. Jd. The Commission
finds that this represents 23.6 weeks worked (118/5) with a corresponding AWW of $350.58
($8,273.75/23.6).

The Commission, therefore, modifies the AWW from $306.44 to $350.58. All else is
affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on January 5, 2016, is hereby modified as stated above, and otherwise affirmed
and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $350.58 per week for a period of 7-2/7 weeks, August 5, 2010 -
September 24, 2010, that being the period of temporary total incapacity for work under §8(b),
and that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further






11 We 4724 16IWCC0746

Page 3

hearing and determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or afier the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in ClrQCourt

}ﬂ,ﬁn
DATED: NOV 2 1 2016 Michael J. Brennan
MIB/tdm /
0: 10/18/16 / !
052

Thomas J. Tyrr‘eﬂ [/
for W

Kevin W. Lambormn







= ' ) ILLINOIS WORKERS' COMPENSATION COMMISSION
) NOTICE OF 18(b) ARBITRATOR DECISION

SINDE, RONALD D Case# 10WC033190
Employee/Petitioner 11WC004724

NICHOLS SIDING & WINDOWS 16 IY C C 07 4 6

Employer/Respondent

On 1/5/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a !%g)py of which is enclosed.

If the Contmission reviews this award, interest of 0.50% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

0393 THOMAS RLICHTENLTD
53 W JACKSON BLVD

SUITE 1634

CHICAGO, IL 60604

2593 GANAN & SHAPIRO PC
TIMOTHY STEIL

411 HAMILTON BLVD SUITE 1006
PEQRIA, IL 61602






STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(dp
)SS. [] Rate Adjustment Fund (§8(g))

COUNTY OF SANGAMON ) [_] Second Injury Fund (§8(¢)18)

m None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Ronald D. Sinde Case # 10 WC 33190
Employee/Petitioner
v. Consolidated cases: 11 WC 04724

Nichols Siding & Windows

Employer/Respondent 1 6 I W C C 0 7 ﬂ] §ty |

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to

The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of
Springfield, on November 20, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the [llinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

X] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

IZ Was timely notice of the accident given to Respondent?

IZ] Is Petitioner's current condition of ill-being causally related to the injury?

What were Petitioner's eamnings?

[_] What was Petitioner’s age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

IE Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?
L. What temporary benefits are in dispute?

D TPD D Maintenance @ TTD
M. EI Should penalties or fees be imposed upon Respondent?

N. Is Respondent due any credit?
0. Other Section 12 Travel Expense

ICArbDect b} 2/10 100 . Randolph Sireet #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033 ~ Web site: www.hwee, if gov
Downstate offices: Collinsville 618/346-3450 Peoria JU9/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, August 4, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is, in part, causally related to the accident.

In the year preceding the injury, Petitioner earned $8,273.75; the average weekly wage was $306.44.

On the date of accident, Petitioner was 48 years of age, single with 0 dependent child{ren).

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $10,981.97 for TTD, $0.00 for TPD, $0.00 for maintenance, and $1,962.64
for other benefits, for a total credit of $12,944.61.

Respondent is entitled to a credit of $76,664.23 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $220.00 per week for seven and two-sevenths
(7 2/7) weeks commencing August 5, 2010, through September 24, 2010, as provided in Section 8(b) of the Act.

Based upon the Arbitrator’s Conclusions of Law attached hereto, all other claims for compensation are denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

m"‘ ' s ) 3 December 28, 2015

William R. Gallagher, Arbitrator Date
ICArbDec19(b)

JAN 5 - 2016
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Petitioner filed two Applications for Adjustment of Claim which alleged he sustained accidental
injuries arising out of and in the course of his employment for Respondent. In case number 11
WC 04724, the Application alleged that Petitioner sustained a work-related accident on June 22,
2009, that caused injuries to the "Head, neck, left foot and ankle, body." In case number 10 WC
33190, the Application alleged that Petitioner fell from the back of a truck on August 4, 2010,
and sustained injuries to the "Lef ankle/foot trapezius/MAW, left anterior chest wall/MAW."
(Arbitrator's Exhibits 3 and 4).

The two cases were previously consolidated for trial and were heard in a 19(b) proceeding
wherein Petitioner sought an order for payment of medical bilis, travel expenses, temporary total
disability benefits as well as prospective medical treatment. Petitioner also filed a Petition for
Section 19(k) and Section 19(l) penalties and Section 16 attorneys' fees. Respondent disputed
liability in both cases on the basis of accident, notice and causal relationship. Respondent also
disputed the average weekly wage alleged by Petitioner. Finally, there was also a dispute as to
the amount of credit Respondent was entitled to for payment of compensation benefits
(Arbitrator's Exhibits 1 and 2).

Petitioner worked for Respondent for approximately 11 years and his job duties included
installation of replacement windows, siding, soffits, etc. In regard to the accident of June 22,
2009, Petitioner testified that shortly after he completed some metal work, he fell down some
stairs and sustained an injury to his left foot and left shoulder. Petitioner stated that he informed
his boss, Chuck Nichols, of the accident that same day. However, Petitioner did not seek any
medical treatment after the accident of June 22, 2009, and, other than the remainder of that
workday, Petitioner did not miss any time from work as a result of that accident.

In regard to the accident of August 4, 2010, Petitioner testified that he was on a trailer and was in
the process of bending some metal that was to be placed on windows, When Petitioner stepped
off of the trailer, he stepped on a stool and fell landing on his left shoulder, striking his head and
twisting his left ankle.

Subsequent to the accident of August 4, 2010, Petitioner sought medical treatment at the ER of
Sarah Bush Lincoln Health Center where he was seen by Dr. Joseph Burton. According to Dr,
Burton's records, Petitioner turned/roiled his left ankle. In addition to the left ankle/heel pain,
Petitioner had "minimal tenderness in the left trapezius area." Petitioner also denied any "spine
pain." Dr. Burton ordered X-rays which were negative for any fracture and he diagnosed
Petitioner as having sustained an acute left ankle/foot sprain. Dr, Burton recommended Petitioner
use an Ace bandage and follow-up with his primary care physician {Petitioner's Exhibit 4).

The ER records of August 4, 2010, also contained entries made by Christy Klingler, an RN. One
of those entries contained a statement that Petitioner also felt a sharp pain in his neck and left
shoulder which he rated as 6/10. As previously noted, the record completed by Dr. Burton did
not make any reference to Petitioner having any neck symptoms (Petitioner's Exhibit 4).

Ronald D. Sinde v. Nichols Siding & Windows 10 WC 33190
Page |
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At trial, Petitioner testified that he advised his boss, Chuck Nichols, of the accident of Au

2010, sometime after he was seen in the ER. Petitioner stated that Nichols came to his residence
the following day and informed him that he could either resign or be fired. Petitioner refused to
resign and Nichols fired him. Petitioner stated that he has not worked at all since August 5, 2010.

Petitioner testified that on August 10, 2010, he was at the house of a friend who was replacing a
floor in a bathroom. Petitioner gave his friend directions on how to remove the floor and then cut
the plywood for the under surface of the floor. Petitioner specifically denied that he participated
in any cutting of the plywood. Petitioner stated that he went home for lunch and began to feel
"fuzzy." When another friend of his knocked at the front door, Petitioner got up to answer the
door, but felt dizzy. Petitioner then proceeded to get on his knees and crawled to the door and
when he placed his right hand on the doorknob and placed his shoulder against the door, he
passed out. Petitioner stated that he did not strike either his head or neck.

Following the preceding incident, Petitioner was again seen in the ER of Sarah Bush Lincoln
Health Center on August 10, 2010. According to the ER records, Petitioner had a syncopal event
after being outside for approximately one hour helping some friends cut some plywood.
Petitioner returned to his home, drank some water and passed out when he attempted to stand. It
was noted that Petitioner had hypertension and a long history of cigarette smoking. Findings on
clinical examination (which included the neck) were benign and various lab tests were ordered
(Petitioner's Exhibit 11).

On August 18, 2010, Petitioner was seen at the Occupational Health Department of Sarah Bush
Lincoln Health Center by Stacey Harminson, PA-C. At that time, Petitioner informed PA
Harminson that on August 4, 2010, he sustained an injury to his left foot/ankle when he stepped
off of a trailer and onto a stoo}. Petitioner also stated that when he fell he landed on his left side
and had neck and anterior chest pain since the fall. Harminson opined that Petitioner had a left
ankle sprain, trapezius strain and a left anterior chest wall strain (Petitioner's Exhibit 12).

Petitioner was subsequently seen by PA Harminson on September 1 and September 17, 2010.
Because of Petitioner's neck complaints, she ordered an MRI scan which was performed on
September 22, 2010, The scan revealed disc bulges at C5-C6 and C6-C7. When PA Harminson
saw Petitioner on September 24, 2010, she referred Petitioner to Dr. Terrence Pencek, a
neurosurgeon, for further evaluation of the neck. In regard to the left ankle, Harminson ordered
x-rays of the ankle which were negative. On examination, the range of motion of the ankle was
full and there was no swelling (Petitioner's Exhibit 12).

Dr. Pencek initially saw Petitioner on November 5, 2010. According to his record of that date,
Petitioner fell while walking when his foot hit a stool which caused him to fall onto his left side.
Petitioner fell down a flight of stairs and experienced neck pain which worsened. Dr. Pencek
reviewed the MRI and opined that Petitioner had severe cervical stenosis at C5-C6 and C6-C7.
He recommended Petitioner have surgery consisting of a discectomy and fusion at both levels
(Petitioner's Exhibit 6).

At the direction of Respondent, Petitioner was examined by Dr. Richard Lehman, an orthopedic
surgeon, on May 5, 2011. In connection with his examination of Petitioner, Dr. Lehman

Ronald D. Sinde v. Nichols Siding & Windows 10 WC 33190
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reviewed medical records provided to him by Respondent which included the records of August,
2010, from Sarah Bush Lincoln Health Center. Dr. Lehman's findings on examination of the left
ankle were normal. He opined that Petitioner sustained a soft tissue injury to the left ankle which
would have resolved approximately six weeks. In regard to the cervical spine, Dr. Lehman
opined that Petitioner had spinal stenosis and pre-existing degenerative arthritis. Dr. Lehman
noted that Petitioner did not have cervical spine symptoms on August 4, 2010, but had cervical
spine symptoms on August 18, 2010. He opined that Petitioner's cervical spine condition was not
related to either the accident of June 22, 2009, or August 4, 2010 (Respondent's Exhibit 2).

Petitioner was again seen by Dr. Pencek on June 30, 2011, At that time, Petitioner still had pain
in the neck and [eft shoulder. Dr. Pencek stated that he was going to proceed with the cervical
spine surgery he had previously recommended (Petitioner's Exhibit 14).

Dr. Pencek performed surgery on July 20, 201 1, and the procedure consisted of a discectomy and
fusion with metal hardware at C5-C6 and C6-C7. Following surgery, Dr. Pencek prescribed a
bone stimulator and ordered physical therapy and work hardening. When Dr. Pencek saw
Petitioner on December 27, 2011, Petitioner advised that it was too painful for him to continue
work hardening. Petitioner also stated that he complained of neck pain when in the ER in
August, 2010, but that the doctor only wrote down his foot complaints. Dr. Pencek recommended
that Petitioner have a CT scan to determine if there was a pseudoarthrosis (Petitioner's Exhibit
14).

At Respondent's request, Dr. Lehman reviewed medical records for treatment Petitioner had
received subsequent to his examination of May 5, 2011, and he prepared a supplemental report
dated January 31, 2012, regarding same. In respect to the physical therapy records, Dr. Lehman
noted that in October, 2011, Petitioner experienced discomfort when he was lifting laundry out
of a washing machine and also experienced neck discomfort when he lifted a snake that weighed
approximately 80 pounds to get it back in its cage. Dr. Lehman opined that these activities were
outside his restrictions and that they had the effect of lengthening the time of his treatment and
recovery (Respondent's Exhibit 2).

At trial, Petitioner was questioned about the preceding. He agreed that he stressed his neck while
removing laundry. In regard to his lifting of the snake, Petitioner stated that he had a pet snake
that weighed about 50 pounds which had escaped from its cage. Petitioner testified that he and a
friend lifted the snake and put it back in its cage. He stated that this did cause some increase of
his neck pain, but had no permanent effect on his condition.

On June 10, 2013, Petitioner had a CT scan and x-rays of the cervical spine performed. The CT
scan revealed foraminal stenosis at C5-C6 and C6-C7, but no evidence of spinal cord or nerve
root impingement. X-rays revealed the post-operative changes but no observed motion between
flexion and extension (Petitioner's Exhibit 15).

At the direction of his attorney, Petitioner was examined by Dr. Samuel Chmell, an orthopedic
surgeon, on January 18, 2014. In connection with his examination of Petitioner, Dr. Chmell
reviewed diagnostic studies and medical records provided to him by Petitioner's counsel. At that
time, Petitioner informed Dr. Chmell that he fell down some stairs in June, 2009, and injured his

Ronald D. Sinde v. Nichols Siding & Windows 10 WC 33190
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left ankle and left shoulder. He also informed Dr. Chmeli that he injured his left shoulder, left
ankle and neck/cervical spine in August, 2010, when he stepped off of the trailer at work,
stepped on a stool and fell to the ground. Petitioner did not inform Dr. Chmell of anything else
that occurred in August, 2010 (Petitioner's Exhibit 8; Deposition Exhibit 2).

Dr. Chmell examined Petitioner's cervical spine and left foot/ankle. The examination of the
cervical spine revealed a markedly reduced range of motion, loss of cervical lordosis and
muscular spasm. The examination of the left foot/ankle revealed a reduced range of motion and
soft tissue swelling. Dr. Chmell opined that Petitioner had sustained serious injuries to the left
ankle and shoulder on June 22, 2009, and serious injuries to the left shoulder, left ankle and
cervical spine on August 4, 2010. In regard to causality, Dr. Chmel! opined that Petitioner had
sustained a traumatic aggravation of degenerative disc disease of the cervical spine and disc
herniations at C5-C6 and C6-C7. He attributed the need for surgery to the accident of August 4,
2010. He also opined that Petitioner had a failed fusion and that additional cervical spine surgery
was indicated. He further opined that Petitioner was totally disabled from any employment
(Respondent's Exhibit 8; Deposition Exhibit 2).

At Respondent's request, Dr. Lehman reviewed additional medical records and prepared another
supplemental report dated March 7, 2014. Dr. Lehman specifically referenced Petitioner's
fainting episode of August 10, 2010, which he opined wouid be the more likely cause of
Petitioner's cervical symptoms than the accident of August 4, 2010. He specifically noted that the
medical record of August 10, 2010, noted that Petitioner had been working outside with a friend
for about one hour and, that if Petitioner had significant cervical problems, it would have been
unlikely that he would have been able to participate in such an activity (Respondent's Exhibit 2).

Dr. Chmel! was deposed on December 12, 2014, and his deposition testimony was received into
evidence at trial. Dr. Chmell's testimony on direct examination was consistent with his medical
report and he reaffirmed the opinions contained therein (Petitioner's Exhibit 8; pp 9-28).

On cross-examination, Dr. Chmell acknowledged that he had not reviewed any medical records
from June 22, 2009, to August 4, 2010, and that his opinion regarding causality in regard to the
accident of June 22, 2009, was based solely on the history provided to him by Petitioner and not
any medical records. When Dr. Chmell reviewed the ER record of August 4, 2010, he agreed that
it did not specifically reference that Petitioner had neck or left shoulder pain, but left trapezius
tenderness. He admitted that Petitioner denied any spine pain which would be inclusive of the
cervical, thoracic and lumbar spine. He agreed that the only diagnostic studies performed at that
time were of the left foot/ankle and that none were performed of either the neck or left shoulder.
He also agreed that Petitioner did not inform him of the subsequent fainting episode of August
10, 2010, and that he had been cutting plywood (Petitioner’s Exhibit 8; pp 45-49).

Dr. Lehman was deposed over the course of two days, March 30, 2015, and June 30, 2015. Dr.
Lehman's testimony on direct examination was consistent with his medical reports and he
reaffirmed the opinions contained therein. In regard to causality of Petitioner's neck/cervical
spine condition, Dr. Lehman noted the lack of cervical spine complaints on August 4, 2010, and
that the MRI subsequently performed was indicative of a long-term degenerative process not an
acute process. In regard to Petitioner's fainting episode of August 10, 2010, Dr. Lehman noted
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that the medical record stated that Petitioner had been working outside for approximatelyﬂne6
hour and had been cutting plywood. He opined that would have been biomechanically impossible
for Petitioner to engage in that activity if he had sustained an acute cervical spine injury. Dr.
Lehman stated that Petitioner's fainting on August 10, 2010, had the mechanics of an injury
which could have aggravated Petitioner's cervical spine condition (Respondent's Exhibit 3; PP
34, 62-63).

Dr. Lehman also testified that his examination of Petitioner’s left ankle was normal, there was no
loss of range of motion or swelling and the ankle was stable. He opined that Petitioner's left
ankle sprain had resolved. He also opined that an ankle sprain would have resolved in
approximately six weeks following the injury (Respondent's Exhibit 3; pp 30-32, 37).

On cross-examination, Dr. Lehman was questioned about the entry in the ER record of August 4,
2010, made by Christy Klingler where she stated that Petitioner had neck and left shoulder pain
6/10. Dr. Lehman testified that Petitioner had some complaints in the trapezius; however, no x-
rays were ordered or taken of either Petitioner's left shoulder or neck. While the ER record
contained this one reference to neck complaints, Dr. Lehman opined that this was not of any
relevance because Petitioner was not worked up for any cervical spine issues at that time. Dr.
Lehman also noted that the record from Dr. Burton stated that Petitioner's chief complaint was
the left foot and ankle and that Petitioner denjed any spine pain (Respondent's Exhibit 4; pp 20-
24, 52-53).

At trial, Petitioner testified that he still has significant complaints in the neck and left foot/ankle
and he wants further medical treatment including the surgery recommended by Dr. Chmell.
Petitioner also stated that he has not been abie to return to any type of work since the accident of
August 4, 2010.

There were disputes regarding the computation of Petitioner's average weekly wage in both
cases. In case number 11 WC 04724, Petitioner alleged an average weekly wage of $360.00 and
Respondent claimed that it was $306.44. In case number 10 WC 33190, Petitioner alleged an
average weekly wage of $380.00 and Respondent claimed that it was $306.44 (Arbitrator's
Exhibits 1 and 2).

At trial, Petitioner testified that he was paid $9.50 per hour, that the work was seasonal and that
he worked 40 hours per week. This was the basis for Petitioner's claim of an average weekly
wage of $380.00. Respondent tendered into evidence a wage statement for Petitioner's earnings
from August 3, 2009, through August 5, 2010. This statement indicated that Petitioner's hourly
rate was $9.00 until July 10, 2010, when it was raised in $9.50 per hour. Petitioner's total
eamings for that period of time which excluded some overtime was $8,273.75. Because of the
seasonal nature of the work, Petitioner worked 27 weeks during that period. This was the basis
for Respondent's position that Petitioner had an average weekly wage of $306.44, $8,273.75
divided by 27 weeks (Respondent's Exhibit 6).

Petitioner also sought payment of medical bills and reimbursement for some prescription
medications pertaining to his neck condition that amounted to $4,807.69 (Petitioner's Exhibits 10
and 16). Petitioner also sought reimbursement of $500.00 for payments he made to a friend to
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drive him to/from physical therapy because he did not have a vehicle of his own. Petitioner did
not produce any evidence/documentation of this claim.

Petitioner also sought payment of an additional $191.17 (the amount claimed on the stip sheet)
for expenses incurred by him in connection with his Section 12 examination of May 5, 2011, by
Dr, Lehman. Petitioner tendered into evidence a receipt from Enterprise Rent-A-Car for vehicle
rental from May 4, through May 7, 2011, for $232.62; a receipt from Golden Corral for a meal
for Petitioner and his family for $30.56; a receipt for snacks for $13.54; and gas receipts for
$72.00, $28.26, and $25.00. These receipts totaled $401.72. Respondent had previously paid
Petitioner $210.00 to cover his travel expenses meaning that the actual disputed amount was
$191.72 (Petitioner's Exhibit 19).

At trial, Petitioner testified that Enterprise was the cheapest car rental. He drove to his daughter's
residence in Springfield. She then drove Petitioner along with her children (because she did not
have a babysitter) and back the following day. Petitioner then drove back to his residence the
next day. Petitioner stated that he used this procedure because his neck condition made it
difficult for him to drive a long distance and that is why he sought the assistance of his daughter.

Respondent claimed a credit for temporary total disability benefits of $12,944.61. Petitioner
disputed same and, when questioned by the Arbitrator at trial, he stated that, according to his
computations, Respondent was actually entitled to a credit of approximately $200.00 less. At
trial, Respondent tendered into evidence a print out of benefits paid. On August 5, 2011,
Petitioner received an advance of permanent partial disability in the amount of $1,962.64. There
were further payments made by Respondent to Petitioner of $10,981.97, for total of $12,944.61
(Respondent's Exhibit 5).

Conclusions of Law
In regard to disputed issues (C) and (E) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner sustained a work-related accident on August 4, 2010,
and that he gave notice to Respondent within the time prescribed by the Act.

In support of this conclusion the Arbitrator notes the following:

Petitioner's testimony regarding how he sustained the accident of August 4, 2010, and his giving
notice to Respondent was unrebutted.

In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner's current condition of ill-being in regard to the left
foot/ankle is related to the accident of August 4, 2010, but that Petitioner's current condition of

il-being in regard to the neck/cervical spine is not related to the accident of August 4, 2010.

In support of this conclusion the Arbitrator notes the following:

Ronald D. Sinde v. Nichols Siding & Windows 10 WC 33190
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It was undisputed that Petitioner sustained a left ankle strain/sprain as a result of the accident of
August 4, 2010. The nature and extent of the injury has yet to be determined.

The ER records of August 4, 2010, as prepared by Dr. Burton, only referred to Petitioner having
sustained an injury to his left foot/ankle and that he had minimal tenderness in the left trapezius
area. There was no reference to Petitioner having any neck symptoms. Although the ER record
does contain an entry prepared by an RN which stated that Petitioner had neck pain, Dr. Burton's
record specifically noted that Petitioner denied any spine pain.

The medical record of August 10, 2019, regarding Petitioner's fainting episode noted that he
been cutting plywood at a friend's home. Petitioner's testimony that he only provided direction as
to how to perform this task was questionable and contrary to the medical record.

It was not until August 18, 2010 (two weeks post-accident) that Petitioner gave a specific history
of having injured his neck as a result of the accident of August 4, 2010.

Dr. Lehman examined Petitioner at Respondent's request and reviewed various medical records.
In addition to noting the lack of any neck symptoms or any work-up or diagnostic procedures in
regard to the neck on August 4, 2010, Dr, Lehman opined that if Petitioner had, in fact, sustained
an acute neck injury on August 4, 2010, it would have been impossible for him to engage in the
activity of cutting plywood on August 10, 2010. Further, Dr. Lehman opined that the mechanics
of Petitioner's fainting on August 10, 2010, could have aggravated the underlying cervical spine
condition.

While Dr. Chmell opined that Petitioner's cervical/neck condition was related to the accident of
August 4, 2010, it is relevant to note that Petitioner never informed him of the fainting incident
that occurred on August 10, 2010.

The Arbitrator finds the opinion of Dr. Lehman to be more persuasive than that of Dr. Chmell.

In regard to disputed issue (G) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner had an average weekly wage of $306.44,

In support of this conclusion the Arbitrator notes the following:

Petitioner’s eamnings for the 27 weeks in which he worked for the year preceding the date of
accident, excluding overtime, amounted to $8,273.75; $8,273.75 divided by 27 weeks equals
$306.44 per week.

In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Respondent is not responsible for the medical bills tendered into

evidence at trial. Further, Respondent is not responsible for reimbursement to Petitioner for
travel expenses purportedly incurred by him going to/from physical therapy.

Ronald D. Sinde v. Nichols Siding & Windows 10 WC 33190
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In support of this conclusion the Arbitrator notes the following:

The medical bills tendered were for treatment Petitioner received because of his neck/cervical
spine condition which the Arbitrator has found not to be causally related to the accident of
August 4, 2010. In regard to Petitioner’s claim for reimbursement of $500.00 for travel to/from
physical therapy, Petitioner tendered no evidence other than his testimony regarding same.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

Based upon the Arbitrator's conclusion of law in disputed issue (F) the Arbitrator concludes that
Petitioner is not entitled to prospective medical treatment.

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner is entitled to temporary total disability benefits of seven
and two-sevenths (7 2/7) weeks commencing August 5, 2010, through September 24, 2010.

In support of this conclusion the Arbitrator notes the following:

Petitioner was under medical treatment for his left ankle sprain and was not working. When seen
on September 24, 2010, the examination Petitioner's left ankle was normal.

Dr. Lehman opined that Petitioner's left ankle sprain would have resolved in approximately six
weeks.

In regard to disputed issue (M) the Arbitrator makes the following conclusion of law:

Based upon the Arbitrator's conclusion of law in disputed issue (F) the Arbitrator concludes
Petitioner is not entitled to penalties and attorneys' fees.

In regard to disputed issue (N) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Respondent is entitled to a credit of $12,944.61.
In support of this conclusion the Arbitrator notes the following:

As noted herein, Respondent tendered into evidence a record of the payments made which
indicated that Respondent had paid Petitioner payments that totaled $12,944.61.

In regard to disputed issue {O) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner is not entitled to any further reimbursement for expenses
incurred in connection with the Section 12 examination by Dr. Lehman.

In support of this conclusion the Arbitrator notes the following:

Ronald D. Sinde v, Nichols Siding & Windows 10 WC 33190
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Petitioner did not show that a three-day car rental was necessary for a Section 12 examination

that took a portion of one day. The gasoline expense submitted would have been included in the
mileage amount Petitioner recejved.

Further, Respondent is not responsible for providing meals and refreshments for other members
of Petitioner's family that accompanied him during said examination.

NG A

William R. Gallagher, Arbitrator/

Ronald D. Sinde v. Nichols Siding & Windows 10 WC 33190
Page 9






4 ILLINOIS WORKERS' COMPENSATION COMMISSION

" NOTICE OF 19(b) ARBITRATOR DECISION
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On 1/5/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

0393 THOMAS R LICHTEN LTD
53 W JACKSON BLVD

SUITE 1634

CHICAGO, IL 60604

2593 GANAN & SHAPIRO PC
TIMOTHY STEIL

411 HAMILTON BLVD SUITE 1006
PEORIA, IL 61602






STATE OF ILLINOIS ) [ ] tnjured Workers' Benefit Fund (§4(d))

)SS. D Rate Adjustment Fund (58(g))
COUNTY OF SANGAMON ) L—_l Second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Ronald D. Sinde Case # 11 WC 04724
Employee/Petitioner
V. Consolidated cases: 10 WC 33190
1A
Nichols Siding & Windows .z 6 I iJ C C 0 7
Employer/Respondent 4 6

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.
The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of
Springfield, on November 20, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

Was timely notice of the accident given to Respondent?

U0 w

Is Petitioner's current condition of ili-being causally related to the injury?
. E] What were Petitioner’s earnings?

. D What was Petitioner’s age at the time of the accident?

l:l What was Petitioner's marital status at the time of the accident?

I:I Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. @ Is Petitioner entitled to any prospective medical care?

— = mamm

L. D What temporary benefits are in dispute?
[ JTPD [[] Maintenance C]TmD
M. Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?
0. |:| Other

{CArbDecl9(b) 2/10 100 W. Randolph Street #§-200 Chicago, Il 60601 312/814-6611  Tollfree 866/332-3033  Web sife. www.jwee il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987.7202 Springfield 217/785-7084



16I%CC07486

FINDINGS

On the date of accident, June 22, 2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $n/a; the average weekly wage was $n/a.

On the date of accident, Petitioner was 47 years of age, single with 0 dependent child(ren).

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $6.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER
Based upon the Arbitrator’s Conclusions of Law attached hereto, claim for compensation is denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days afier receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

% Cﬁ"‘" / f i 3 December 28, 2015

William R. Gallagher, Arbitrator Date
ICArbDec19(b)

JAN 5 - 2016
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Findings of Fact

Petitioner filed two Applications for Adjusiment of Claim which alleged he sustained accidental
injuries arising out of and in the course of his employment for Respondent. In case number 11
WC 04724, the Application alleged that Petitioner sustained a work-related accident on June 22,
2009, that caused injuries to the "Head, neck, left foot and ankle, body." In case number 10 WC
33190, the Application alleged that Petitioner fell from the back of a truck on August 4, 2010,
and sustained injuries to the "Left ankle/foot trapezius/MAW, left anterior chest wall/MAW.”
(Arbitrator's Exhibits 3 and 4).

The two cases were previously consolidated for trial and were heard in a 19(b) proceeding
wherein Petitioner sought an order for payment of medical bills, travel expenses, temporary total
disability benefits as well as prospective medical treatment. Petitioner also filed a Petition for
Section 19(k) and Section 19(I) penalties and Section 16 attorneys' fees. Respondent disputed
liability in both cases on the basis of accident, notice and causal relationship. Respondent also
disputed the average weekly wage alleged by Petitioner. Finally, there was also a dispute as to
the amount of credit Respondent was entitled to for payment of compensation benefits
(Arbitrator's Exhibits 1 and 2).

Petitioner worked for Respondent for approximately 11 years and his job duties included
installation of replacement windows, siding, soffits, etc. In regard to the accident of June 22,
2009, Petitioner testified that shortly afier he completed some metal work, he fell down some
stairs and sustained an injury to his left foot and left shoulder. Petitioner stated that he informed
his boss, Chuck Nichols, of the accident that same day. However, Petitioner did not seek any
medical treatment after the accident of June 22, 2009, and, other than the remainder of that
workday, Petitioner did not miss any time from work as a result of that accident.

In regard to the accident of August 4, 2010, Petitioner testified that he was on a trailer and was in
the process of bending some metal that was to be placed on windows. When Petitioner stepped
off of the trailer, he stepped on a stool and fell landing on his left shoulder, striking his head and
twisting his left ankle.

Subsequent to the accident of August 4, 2010, Petitioner sought medical treatment at the ER of
Sarah Bush Lincoln Health Center where he was seen by Dr. Joseph Burton. According to Dr.
Burton's records, Petitioner turned/rolled his left ankle. In addition to the left ankle/heel pain,
Petitioner had "minimal tenderness in the left trapezius area." Petitioner also denied any "spine
pain.” Dr. Burton ordered x-rays which were negative for any fracture and he diagnosed
Petitioner as having sustained an acute left ankle/foot sprain. Dr. Burton recommended Petitioner
use an Ace bandage and follow-up with his primary care physician (Petitioner's Exhibit 4).

The ER records of August 4, 2010, also contained entries made by Christy Klingler, an RN, One
of those entries contained a statement that Petitioner also felt a sharp pain in his neck and left
shoulder which he rated as 6/10. As previously noted, the record completed by Dr. Burton did
not make any reference to Petitioner having any neck symptoms (Petitioner's Exhibit 4).

Ronald D. Sinde v. Nichols Siding & Windows 11 WC 04724
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At trial, Petitioner testified that he advised his boss, Chuck Nichols, of the accident of August 4,
2010, sometime after he was seen in the ER. Petitioner stated that Nichols came to his residence
the following day and informed him that he could either resign or be fired. Petitioner refused to
resign and Nichols fired him. Petitioner stated that he has not worked at all since August 5, 2010.

Petitioner testified that on August 10, 2010, he was at the house of a friend who was replacing a
floor in a bathroom. Petitioner gave his friend directions on how to remove the floor and then cut
the plywood for the under surface of the floor. Petitioner specifically denied that he participated
in any cutting of the plywood. Petitioner stated that he went home for lunch and began to feel
"fuzzy." When another friend of his knocked at the front door, Petitioner got up to answer the
door, but felt dizzy. Petitioner then proceeded to get on his knees and crawled to the door and
when he placed his right hand on the doorknob and placed his shoulder against the door, he
passed out. Petitioner stated that he did not strike either his head or neck.

Following the preceding incident, Petitioner was again seen in the ER of Sarah Bush Lincoln
Health Center on August 10, 2010. According to the ER records, Petitioner had a syncopal event
after being outside for approximately one hour helping some friends cut some plywood.
Petitioner returned to his home, drank some water and passed out when he attempted to stand. It
was noted that Petitioner had hypertension and a long history of cigarette smoking. Findings on
clinical examination (which included the neck) were benign and various lab tests were ordered
(Petitioner's Exhibit 11).

On August 18, 2010, Petitioner was seen at the Occupational Health Department of Sarah Bush
Lincoln Health Center by Stacey Harminson, PA-C. At that time, Petitioner informed PA
Harminson that on August 4, 2010, he sustained an injury to his left foot/ankle when he stepped
off of a trailer and onto a stool. Petitioner also stated that when he fell he landed on his left side
and had neck and anterior chest pain since the fall. Harminson opined that Petitioner had a left
ankle sprain, trapezius strain and a left anterior chest wall strain (Petitioner's Exhibit 12).

Petitioner was subsequently seen by PA Harminson on September 1 and September 17, 2010.
Because of Petitioner's neck complaints, she ordered an MRI scan which was performed on
September 22, 2010. The scan revealed disc bulges at C5-C6 and C6-C7. When PA Harminson
saw Petitioner on September 24, 2010, she referred Petitioner to Dr. Terrence Pencek, a
neurosurgeon, for further evaluation of the neck. In regard to the left ankle, Harminson ordered
x-rays of the ankle which were negative. On examination, the range of motion of the ankle was
full and there was no swelling (Petitioner's Exhibit 12).

Dr. Pencek initially saw Petitioner on November 5, 2010. According to his record of that date,
Petitioner fell while walking when his foot hit a stool which caused him to fall onto his left side.
Petitioner fell down a flight of stairs and experienced neck pain which worsened. Dr. Pencek
reviewed the MRI and opined that Petitioner had severe cervical stenosis at C5-C6 and C6-C7.
He recommended Petitioner have surgery consisting of a discectomy and fusion at both levels
(Petitioner's Exhibit 6).

At the direction of Respondent, Petitioner was examined by Dr. Richard Lehman, an orthopedic
surgeon, on May 5, 2011. In connection with his examination of Petitioner, Dr. Lehman

Ronald D. Sinde v, Nichols Siding & Windows 1 WC 04724
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reviewed medical records provided to him by Respondent which included the records of August,
2010, from Sarah Bush Lincoln Health Center. Dr. Lehman's findings on examination of the lefi
ankle were normal. He opined that Petitioner sustained a soft tissue injury to the left ankle which
would have resolved approximately six weeks. In regard to the cervical spine, Dr. Lehman
opined that Petitioner had spinal stenosis and pre-existing degenerative arthritis. Dr. Lehman
noted that Petitioner did not have cervical spine symptoms on August 4, 2010, but had cervical
spine symptoms on August 18, 2010. He opined that Petitioner's cervical spine condition was not
related to either the accident of June 22, 2009, or August 4, 2010 (Respondent's Exhibit 2).

Petitioner was again seen by Dr. Pencek on June 30, 2011. At that time, Petitioner still had pain
in the neck and left shoulder. Dr. Pencek stated that he was going to proceed with the cervical
spine surgery he had previously recommended (Petitioner's Exhibit 14).

Dr. Pencek performed surgery on July 20, 2011, and the procedure consisted of a discectomy and
fusion with metal hardware at C5-C6 and C6-C7. Following surgery, Dr. Pencek prescribed a
bone stimulator and ordered physical therapy and work hardening. When Dr. Pencek saw
Petitioner on December 27, 2011, Petitioner advised that it was too painful for him to continue
work hardening. Petitioner also stated that he complained of neck pain when in the ER in
August, 2010, but that the doctor only wrote down his foot complaints. Dr. Pencek recommended
that Petitioner have a CT scan to determine if there was a pseudoarthrosis (Petitioner's Exhibit
14).

At Respondent's request, Dr. Lehman reviewed medical records for treatment Petitioner had
received subsequent to his examination of May 5, 2011, and he prepared a supplemental report
dated January 31, 2012, regarding same. In respect to the physical therapy records, Dr. Lehman
noted that in October, 2011, Petitioner experienced discomfort when he was lifting laundry out
of a washing machine and also experienced neck discomfort when he lified a snake that weighed
approximately 80 pounds to get it back in its cage. Dr. Lehman opined that these activities were
outside his restrictions and that they had the effect of lengthening the time of his treatment and
recovery (Respondent's Exhibit 2).

At trial, Petitioner was questioned about the preceding. He agreed that he stressed his neck while
removing laundry. In regard to his lifting of the snake, Petitioner stated that he had a pet snake
that weighed about 50 pounds which had escaped from its cage. Petitioner testified that he and a
friend lifted the snake and put it back in its cage. He stated that this did cause some increase of
his neck pain, but had no permanent effect on his condition.

On June 10, 2013, Petitioner had a CT scan and x-rays of the cervical spine performed. The CT
scan revealed foraminal stenosis at C5-C6 and C6-C7, but no evidence of spinal cord or nerve
root impingement. X-rays revealed the post-operative changes but no observed motion between
flexion and extension (Petitioner's Exhibit 15).

At the direction of his attorney, Petitioner was examined by Dr. Samuel Chmell, an orthopedic
surgeon, on January 18, 2014. In connection with his examination of Petitioner, Dr. Chmell
reviewed diagnostic studies and medical records provided to him by Petitioner's counsel. At that
time, Petitioner informed Dr. Chmell that he fell down some stairs in June, 2009, and injured his
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left ankle and left shoulder. He also informed Dr. Chmell that he injured his left shoulder, left
ankle and neck/cervical spine in August, 2010, when he stepped off of the trailer at work,
stepped on a stool and feli to the ground. Petitioner did not inform Dr. Chmell of anything else
that occurred in August, 2010 (Petitioner's Exhibit 8; Deposition Exhibit 2).

Dr. Chmell examined Petitioner's cervical spine and left foot/ankle. The examination of the
cervical spine revealed a markedly reduced range of motion, loss of cervical lordosis and
muscular spasm. The examination of the left foot/ankle revealed a reduced range of motion and
soft tissue swelling. Dr. Chmell opined that Petitioner had sustained serious injuries to the left
ankle and shoulder on June 22, 2009, and serious injuries to the left shoulder, left ankle and
cervical spine on August 4, 2010. In regard to causality, Dr. Chmell opined that Petitioner had
sustained a traumatic aggravation of degenerative disc disease of the cervical spine and disc
herniations at C5-C6 and C6-C7. He attributed the need for surgery to the accident of August 4,
2010. He also opined that Petitioner had a failed fusion and that additional cervical spine surgery
was indicated. He further opined that Petitioner was totally disabled from any employment
(Respondent's Exhibit 8; Deposition Exhibit 2).

At Respondent's request, Dr. Lehman reviewed additional medical records and prepared another
supplemental report dated March 7, 2014, Dr. Lehman specifically referenced Petitioner's
fainting episode of August 10, 2010, which he opined would be the more likely cause of
Petitioner's cervical symptoms than the accident of August 4, 2010. He specifically noted that the
medical record of August 10, 2010, noted that Petitioner had been working outside with a friend
for about one hour and, that if Petitioner had significant cervical problems, it would have been
unlikely that he would have been able to participate in such an activity (Respondent's Exhibit 2).

Dr. Chmell was deposed on December 12, 2014, and his deposition testimony was received into
evidence at trial. Dr. Chmell's testimony on direct examination was consistent with his medical
report and he reaffirmed the opinions contained therein (Petitioner's Exhibit 8; pp 9-28).

On cross-examination, Dr. Chmell acknowledged that he had not reviewed any medical records
from June 22, 2009, to August 4, 2010, and that his opinion regarding causality in regard to the
accident of June 22, 2009, was based solely on the history provided to him by Petitioner and not
any medical records. When Dr. Chmell reviewed the ER record of August 4, 2010, he agreed that
it did not specifically reference that Petitioner had neck or left shoulder pain, but left trapezius
tenderness. He admitted that Petitioner denied any spine pain which would be inclusive of the
cervical, thoracic and lumbar spine. He agreed that the only diagnostic studies performed at that
time were of the left foot/ankle and that none were performed of either the neck or left shoulder.
He also agreed that Petitioner did not inform him of the subsequent fainting episode of August
10, 2010, and that he had been cutting plywood (Petitioner's Exhibit 8; pp 45-49).

Dr. Lehman was deposed over the course of two days, March 30, 2015, and June 30, 2015. Dr.
Lehman's testimony on direct examination was consistent with his medical reports and he
reaffirmed the opinions contained therein. In regard to causality of Petitioner's neck/cervical
spine condition, Dr. Lehman noted the lack of cervical spine complaints on August 4, 2010, and
that the MRI subsequently performed was indicative of a long-term degenerative process not an
acute process. In regard to Petitioner's fainting episode of August 10, 2010, Dr. Lehman noted
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that the medical record stated that Petitioner had been working outside for approximately one
hour and had been cutting plywood. He opined that would have been biomechanically impossible
for Petitioner to engage in that activity if he had sustained an acute cervical spine injury. Dr.
Lehman stated that Petitioner's fainting on August 10, 2010, had the mechanics of an injury
which could have aggravated Petitioner's cervical spine condition (Respondent's Exhibit 3; pp
34, 62-63).

Dr. Lehman also testified that his examination of Petitioner's left ankle was normal, there was no
loss of range of motion or swelling and the ankle was stable. He opined that Petitioner's left
ankle sprain had resolved. He also opined that an ankle sprain would have resolved in
approximately six weeks following the injury (Respondent's Exhibit 3; pp 30-32, 37).

On cross-examination, Dr. Lehman was questioned about the entry in the ER record of August 4,
2010, made by Christy Klingler where she stated that Petitioner had neck and left shoulder pain
6/10. Dr. Lehman testified that Petitioner had some complaints in the trapezius; however, no x-
rays were ordered or taken of either Petitioner's left shoulder or neck. While the ER record
contained this one reference to neck complaints, Dr. Lehman opined that this was not of any
relevance because Petitioner was not worked up for any cervical spine issues at that time. Dr.
Lehman also noted that the record from Dr. Burton stated that Petitioner's chief complaint was
the left foot and ankle and that Petitioner denied any spine pain (Respondent's Exhibit 4; pp 20-
24, 52-53).

At trial, Petitioner testified that he still has significant complaints in the neck and left foot/ankle
and he wants further medical treatment including the surgery recommended by Dr. Chmell.
Petitioner also stated that he has not been able to return to any type of work since the accident of
August 4, 2010.

There were disputes regarding the computation of Petitioner's average weekly wage in both
cases. In case number 11 WC 04724, Petitioner alleged an average weekly wage of $360.00 and
Respondent claimed that it was $306.44. In case number 10 WC 33190, Petitioner alleged an
average weekly wage of $380.00 and Respondent claimed that it was $306.44 (Arbitrator's
Exhibits 1 and 2).

At trial, Petitioner testified that he was paid $9.50 per hour, that the work was seasonal and that
he worked 40 hours per week. This was the basis for Petitioner's claim of an average weekly
wage of $380.00. Respondent tendered into evidence a wage statement for Petitioner's earnings
from August 3, 2009, through August 5, 2010. This statement indicated that Petitioner's hourly
rate was $9.00 until July 10, 2010, when it was raised in $9.50 per hour. Petitioner's total
earnings for that period of time which excluded some overtime was $8,273.75. Because of the
seasonal nature of the work, Petitioner worked 27 weeks during that period. This was the basis
for Respondent's position that Petitioner had an average weekly wage of $306.44, $8,273.75
divided by 27 weeks (Respondent's Exhibit 6).

Petitioner also sought payment of medical bills and reimbursement for some prescription
medications pertaining to his neck condition that amounted to $4,807.69 (Petitioner's Exhibits 10
and 16). Petitioner also sought reimbursement of $500.00 for payments he made to a friend to
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not produce any evidence/documentation of this claim.

Petitioner also sought payment of an additional $191.17 (the amount claimed on the stip sheet)
for expenses incurred by him in connection with his Section 12 examination of May 5, 2011, by
Dr. Lehman. Petitioner tendered into evidence a receipt from Enterprise Rent-A-Car for vehicle
rental from May 4, through May 7, 2011, for $232.62; a receipt from Golden Corral for a meal
for Petitioner and his family for $30.56; a receipt for snacks for $13.54; and gas receipts for
$72.00, $28.26, and $25.00. These receipts totaled $401.72. Respondent had previously paid
Petitioner $210.00 to cover his travel expenses meaning that the actual disputed amount was
$191.72 (Petitioner's Exhibit 19).

At trial, Petitioner testified that Enterprise was the cheapest car rental. He drove to his daughter's
residence in Springfield. She then drove Petitioner along with her children {because she did not
have a babysitter) and back the following day. Petitioner then drove back to his residence the
next day. Petitioner stated that he used this procedure because his neck condition made it
difficult for him to drive a long distance and that is why he sought the assistance of his daughter.

Respondent claimed a credit for temporary total disability benefits of $12,944.61. Petitioner
disputed same and, when questioned by the Arbitrator at trial, he stated that, according to his
computations, Respondent was actually entitled to a credit of approximately $200.00 less. At
trial, Respondent tendered into evidence a print out of benefits paid. On August 5, 2011,
Petitioner received an advance of permanent partial disability in the amount of $1,962.64. There
were further payments made by Respondent to Petitioner of $10,981.97, for total of $12,944.61
(Respondent's Exhibit 5).
Conclusions of Law
In regard to disputed issues (C) and (E) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner sustained a work-related accident on June 22, 2009, and
that he gave notice to Respondent within the time prescribed by the Act.

In support of this conclusion the Arbitrator notes the following:

Petitioner's testimony regarding the accident of June 22, 2009, and his giving notice to
Respondent was unrebutted,

In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner's current condition of ill-being is not related to the
accident of June 22, 2009.

In support of this conclusion the Arbitrator notes the following:
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Petitioner did not seek any medical treatment and, other than the remainder of the workday the
accident occurred on, Petitioner lost no time from work.

Because of the preceding, Dr. Chmell's opinion that Petitioner sustained a "serious injury” on
June 22, 2009, was not credible.

In regard to disputed issues (G) and (K) the Arbitrator makes no conclusions of law as these

Issues are rendered moot because of the Arbitrator's conclusion of law in disputed issue (F).
In regard to disputed issue (M) the Arbitrator makes the following conclusion of law:

Based upon the Arbitrator's conclusion of law in disputed issue (F) the Arbitrator concludes that
Petitioner is not entitled to penalties or attorneys' fees.

WM?W

William R. Gallagher, Afbitrator
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Lori Anderson,
Petitioner,

vs. NO: 10WC 35907

Dollar E::I;cl,ﬁfj;nt, 1 6 I W C C 07 4 8

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of temporary total disability, permanent
partial disability, medical, penalties and being advised of the facts and law, affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 21, 2015, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: NOV 21 2016 / :
olll616 Charle: eYhendt

CJD/jre
049 Qa-vé Q

“Joshua D. Luskin

fu & e

Ruth W. White
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ANDERSON, LORI Case# 10WC035907

Employee/Petitioner

DOLLAR TREE INC 1 6 I %.J CC@74 8

Employer/Respondent

On 7/21/2015, an arbitration decision on this case was filed with the [llinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0000 BRISKMAN BRISKMAN & GREENBERG
SUSAN FRANSEN

175 N CHICAGO ST

JOLIET, IL 60432

0208 GALLIANNI DOELL & COZZILTD
ROBERT J COZZI

20 N CLARK ST 18TH FL

CHICAGO, IL 60602



STATE OF ILLINOIS )

)SS.
COUNTY OF WILL )

D Injured Workers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(2))

[ second Injury Fund (§8(e)18)

IZ None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Lori Anderson Case # 10 WC 35907
Employee/Petitioner
v. Consolidated cases: N/A

Dollar Tree, Inc j
. Inc.
Employer/Respondent 1 6 I 1? C C 0 '7 4 8
An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of

New Lenox, on June 2, 2015. After reviewing all of the evidence presented, the undersigned Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. I___| Was Respondent operating under and subject to the Iilinois Workers’ Compensation or Occupational
Diseases Act?

|___l Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?
. D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner’s current condition of ill-being causally related to the injury?

. D What were Petitioner’s earnings?

. D What was Petitioner’s age at the time of the accident?

D What was Petitioner’s marital status at the time of the accident?

IZ] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
. What temporary benefits are in dispute?
JTpD [} Maintenance TTD
L. What is the nature and extent of the injury?
M. lE Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. & Other Petitioner is claiming that she is permanently and totally disabled

S TmemMmoUOw

o

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll.free 866/352-3033  Web site: www.iwcc.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/783-7084
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FINDINGS
On June 28, 2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment as explained

infra.

Timely notice of this accident was given to Respondent as explained infra.

Petitioner’s current condition of ill-being is causally related, in part, to the accident as explained infra.
In the year preceding the injury, Petitioner earned $43,218.24; the average weekly wage was $831.12.
On the date of accident, Petitioner was 47 years of age, single with no dependent children.

Petitioner /as received all reasonable and necessary medical services as explained infra.

Respondent kas rof paid all appropriate charges for all reasonable and necessary medical services as explained

infra.

Respondent shall be given a credit of $10,369.05 for TTD, $0 for TPD, $0 for maintenance, and $22,353.53
for other benefits (i.e., long-term disability benefits), for a total credit of $32,722.58.

Respondent is entitled to a credit as reflected in Petitioner’s Exhibit 36 and for any amounts
reflected in the medical bills under Section 8()) of the Act. See AX1.

ORDER
As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner has established that she

sustained a compensable accident at work.

Temporary Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $554.08/week for 19 weeks, commencing
June 28, 2010 through November 7, 2010, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from June 28, 2010
through June 4, 2015, and shall pay the remainder of the award, if any, in weekly payments.

As stipulated by the parties, Respondent shall receive credit of §1 0,369.05 for temporary total disability
benefits paid and $22,353.53 for other benefits (i.e., long-term disability benefits), for a total credit of
$32,722.58. See AX].

Medical Benefits

Respondent shall pay reasonable and necessary medical services and out-of-pocket expenses reflected in
Petitioner’s Exhibits related to the low back through June 4, 2013 that remain unpaid to be paid by Respondent
pursuant to the medical fee schedule as provided in Sections 8(a) and 8.2 of the Act. Petitioner’s claim for
payment of other medical bills is denied.

As agreed, Respondent shall be given a credit as reflected in Petitioner's Exhibit 36 and for any amounts
reflected in the medical bills for medical benefits that have been paid, and Respondent shall hold petitioner
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harmless from any claims by any providers of the services for which Respondent is receiving this credit, as
provided in Section 8(j) of the Act. See AX].

Permanent Partial Disability: Person as a whole (Low Back)

Respondent shall pay Petitioner permanent partial disability benefits of $498.67/week for 25 weeks, because
the injuries sustained caused the 5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Penalties

As explained in the Arbitration Decision Addendum, Petitioner’s claim for penalties and fees under Sections
19¢k), 19(1) or 16 of the Act is denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee’s appeal results in either no change or a decrease in this award, interest shall not accrue.

f a 2 é é u July 17, 2015

Signature of Arbitrator Date

ICArbDec p. 3

LR 12015
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

Lori Anderson Case # 10 WC 35907
Employee/Petitioner
v. Consolidated cases: NIA
Dollar Tree, Inc.
Employer/Respondent

FINDINGS OF FACT

The issues in dispute at this hearing include accident, causal connection, Respondent’s liability for certain
unpaid medical bills, Petitioner’s entitlement to a period of temporary total disability benefits commencing on
commencing June 29, 2010 through June 2, 2015!, the nature and extent of the injury, and Respondent’s liability
for penalties and attorney’s fees pursuant to Sections 16, 19(k) and 19() of the Illinois Workers’ Compensation
Act. Arbitrator’s Exhibit? (“AX™) 1. The parties have stipulated to all other issues. AX1.

Background

Petitioner testified that she was employed by Respondent prior to June 28, 2010 since about 2006. Tr. at 20-21.
She was the Receiving Department Manager and then switched to the Shipping Department Manager sometime
between 2009 and 2010. Jd. On the date of accident, Petitioner was a Receiving Department Manager, but
working as the Shipping Department Manager because another manager was off of work. Tr. at 21.

Petitioner testified that the duties of both positions were very physical. Tr. at 22. She explained that she had to
lift, open, and close shipping doors as well as help load and unload trucks. /d. She moved pallets of water with
a hand dolly. /d. Petitioner also had to bend and twist to scan information from different pallets. Jd. She
worked from 8:00 a.m. until about 3:00 p.m. on the first shift, but explained that most of the time she was there
earlier, sometimes around 2:00/3:00 a.m. working sometimes until 3:00/4:00 p.m. Tr. at 23.

Petitioner explained that the shipping department responsibilities included loading the trucks in a timely fashion
and making sure all the product pallets—for products too small or too heavy to ride the conveyer belt—were

scanned. Tr. at 24. She described a hand-held scanner used for this purpose in which she would type a ZIP
code and then scan the bar code. Tr. at 25.

Petitioner also testified on cross examination that around the time of her accident she spent a good part of her
day crawling around on her hands and knees because she was in charge of scanning the pallets. Tr. at 60. She
explained that in 2010 she spent more than four hours per day on her hands and knees while working in the
shipping department. Tr. at 60-61. She also testified that the hours per day that she was on her hands and knees

I Respondent stipulated that Petitioner is only entitled to temporary total disability benefits commencing June 29, 2010 through
November 6, 2010. AX!. The parties also stipulated that Respondent is entitled to a credit for temporary total disability paid totaling
$10,369.05 as well as $22,353.53 in long term disability benefits paid to Petitioner through Dollar Tree. Tr. at 5-6.

2 The Arbitrator similarly references the parties’ exhibits herein. Petitioner’s exhibits are denominated “PX* and Respondent's
exhibits are denominated “RX”" with a corresponding number as identified by each party. Exhibits attached to depositions will be

further denominated with “(Dep. Exh. _).” The Arbitration Hearing Transcript is denominated as “Tr.” with corresponding page
numbers.
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depended on the volume that they had, which changed every day such that some days she was so positioned
more than four hours per day. Tr. at 61.

June 28, 2010

Petitioner testified that she sustained an accident at work around the beginning of her shift at 6:00/6:30 a.m. Tr.
at25. She testified that she was scanning product bar codes on the pallets near door 55, right in front of the
shipping door scanning pallets in an area measuring about eight feet in length. Tr. at 25-26. Petitioner
explained that she had to crawl and bend on the floor to scan the UPS labels, which she had to find because the
“pickers” that put the product on the line or on the pallet “just throw it on there[.]” Tr. at 26.

With regard to the exact mechanism of injury, Petitioner testified that she was “crawling on the floor looking for
bar codes, and then once I finished that pallet that I was working on, 1 turned around to do the one behind me
and I felt something that I had never felt before in my back, sharp shooting pain.” Tr. at 27. Petitioner testified
that she was holding the scanner at the time and looking over her right shoulder on “all fours and then
squatting[,]” when she felt something in her back. Tr. at 27-28.

Petitioner testified that this was something she had not felt before and she ran back to the office, took some
Tbuprofen and called the safety manager, Ramona Salliers (phonetic). Tr. at 28. She explained that she told
the safety manager that she thought she did something to her back, took some Ibuprofen, and was going to
continue working until she heard from her. Jd. Petitioner testified that she did not hear from the safety manager
that day and that she did finish working, albeit with assistance from other staff and another manager. Tr. at 28-
29. Petitioner explained that she had lower back pain, pain shooting down her right leg, and, as the day went on,
she started to have to walk bent over because it hurt her so badly to stand upright. Tr. at 29. Petitioner testified
that she never felt pain like this before her accident. Tr. at 41.

Medical Treatment

Petitioner then went to Physicians Immediate Care and was released the same day. Tr. at 30-31. The medical
records reflect that Petitioner reported right-sided back pain with radiation down the right leg. PXI. On
examination, Dr. Jon Price noted normal heel-toe ambulation, a negative straight leg raise, and negative
Waddell’s signs x 5. Jd. He also noted tenderness of the lumbar spine bilaterally, more so on the right, flexion
as far as the knee, lateral flexion at 15/30 on the right and 10/30 on the left, and lateral rotation at 10/30 on the
right and 15/30 on the left. /d. He diagnosed Petitioner with a lumbar strain with right leg radiation. /d. Dr.

Price applied a back support, directed Petitioner to ice her back, prescribed Naproxen 220 mg every 8 hours, and
released her to work full duty. /d.

Incident Report

Petitioner went to work the next day because she had to fill out a safety report, which is protocol when a
manager gets hurt, Tr. at 29. She spoke with the safety manager at the end of that day. Jd. Petitioner’s

manager filled out the report then gave her a drug test after which she was told to drive herself to the company
physician. Tr. at 30.

Respondent offered its Exhibit 1, which is entitled “Workers Comp” and contains questions and handwritten
information from Petitioner regarding the circumstances of her claimed accident at work on June 28, 2010.
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RX1. The document is dated June 29, 2010 and notes Ramona Saylers as the contact person. Jd. Petitioner
noted the following in describing the incident with regard to the mechanism of injury:

On Monday, June 28 at approximately 6:15-6:30AM | was walking the shipping dock to start looking at
what pallets needed to be scanned. Started at door 55 and worked my way checking freight to be scanned
at that door for the upcoming "waves" we would be working. Got to door 54, looked at one pallet, turn to
my right to look at the next pallet and I felt the pinch in my right lower back. It startled me. I rubbed my
back a bit + kept moving. The pain wasn’t letting me up + I had a very busy day ahead of me. I was
filling in for the two shipping mgrs that were on vacation. I walked back to my office + called Ramona
Saylers, our safety mgr, and 1 asked if she had any back patches because I felt I had just twisted my back
+ maybe all I would need was a patch for some relief. ....

{d. On cross examination, Petitioner acknowledged that she did not indicate that she was crawling around on
her hands and knees when this happened. Tr. at 58. In this document, Petitioner went on to describe persons
with whom she interacted on June 28 and 29, 201 0, her exchanges with Ms. Saylers, and her treatment at
Physicians’ Immediate Care at Respondent’s direction at length. Id.

Chiropractic Treatment

Petitioner then saw Dr. Richard McCarthy at the Chiropractic and Acupuncture Center right after going to
Physicians Immediate Care. Tr. at 31. She testified that she had been there prior to June 28, 2010 for treatment
of headaches, tension in her neck, tension in her lower back aches and pains. Jd. On cross examination,
acknowledged that she saw Dr. McCarthy before June 28, 2010 for a couple years as needed, sometimes
monthly sometimes every two months, to address headaches or stiffness in the neck. Tr. at 61-62. She also
acknowledged that he addressed her low back complaints and adjusted her, but testified that those complaints

were different. Tr. at 62-63. Petitioner explained that the prior treatment she received with Dr. McCarthy
benefitted her, but the symptoms always came back. Tr. at 63.

Petitioner returned to Dr. McCarthy on June 29, 2010. Tr. at 31-32. Petitioner testified that compared to her
pain and treatment before the accident on June 28, 2010, she was now walking bent over, and “as soon as they
saw me they asked me what had happened to me and I told him I got hurt on the job and they said we’re not
touching you, you know you need to go and have yourself examined by your primary, we can’t put our hands on

you.” Id. Petitioner explained that they did give her hot and cold packs and electric stimulation for the lower
back. Tr. at 32.

The medical records reflect that Petitioner reported severe low back pain with radiation into the right hip and
legs. PX5. Petitioner also reported that she was injured at work when “she was turning to examine pallets at
work and felt pinch in back.” Jd. She indicated that she was very uncomfortable and had severe pain as well as

difficulty walking and getting up and down. Jd. Dr. McCarthy diagnosed lumbar disc, radiculopathy, and an
illegible diagnosis. Jd. He placed her off work. /d.

A handwritten note dated June 29, 2010 from the office of Richard McCarthy, D.C states in relevant part that
Petitioner was “currently being treated in our office for a work-related lower back injury. She has been

instructed to remain off from work until her symptoms improve. Her status will be re-evaluated at the end of the
week.” PX3.
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When she returned to Dr. McCarthy on June 30, 2010, he noted Petitioner’s ongoing pain and response to
current treatment. PX5. He continued to diagnose Petitioner with acute low back pain and radiculopathy on
July 1, 2010. Id. Petitioner returned to Dr. McCarthy through August 23, 2010. /d.

Primary Care — Dr. Wrona

Petitioner testified that she then went to see her family physician, Dr. Wrona. Tr. at 33. She explained that she
never saw him for the type of pain with which she presented after the accident at work. Id. Petitioner testified

that Dr. Wrona examined her and gave her an injection, which she stated did not help her even a little bit. Tr. at
34,

On July 2, 2010, Petitioner underwent a lumbar MRI as ordered by Dr. Wrona. PX16. The interpreting
radiologist noted: (1) mild diffuse bulging of the L3-L4 annulus fibrosis without significant mass effect; (2) a
broad-based and predominantty central disc protrusion at L5-S1 with mild mass effect upon the adjacent dural
sac; (3) mild hypertrophy of the facets at L5-S1; and (4) no other lumbar abnormalities. /d.

Pain Management — Dr. Abusharif

Petitioner then saw Dr. Abusharif at Pain Center of Illinois and testified that they administered a series of three

injections, which helped her for just a little bit, but did not stop the pain shooting down her legs and across her
lower back. Tr. at 35-36.

The medical records reflect that on July 8, 2010, Petitioner saw Dr. Faris Abusharif. PX6. She reported low
back pain that radiated down the right leg to the calf. /d. She reported the mechanism of injury occurring in an
accident at work on June 28, 2010 “and repetitive lifting.” J/d. Dr. Abusharif diagnosed Petitioner with lumbar
disc displacement and lumbar radiculopathy. Jd. He recommended and administered a lumbar transforaminal
epidural steroid injection at L5-S1. Id. He kept Petitioner off work and noted that the injection was likely to be
administered in a series. /d. Petitioner returned to Dr. Abusharif on July 22, 2010 for a second lumbar
transforaminal epidural steroid injection and he kept her off work. Id.

On July 26, 2010, a physical therapist in Dr. Abusharif’s office noted the following;:

This is a 47-year-old female who reports to physical therapy after sustaining an injury at work while
twisting on June 28, 2010. The patient denies any previous history of back pain or limitation. The
patient was treated initially with steroid injection as well as ora! steroids which did not help her lower
back pain after which she was seen by a chiropractor and diagnosed with a disc injury. She was then
seen by Dr. Abusharif and received a steroid epidural injection which helped significantly reduce her
right lower extremity radicular pain. She continues to complain of significant lower back pain and back
muscle spasms as well as pain through the buttocks. She notes increased pain with walking for greater
than 15 to 20 minutes as well as sitting for greater than 15 to 20 minutes or with any leaning or bending
maneuvers. She notes decreased pain with use of her medication. She generally sleeps in a left side
lying position throughout the night fairly well, however, her sleep is affected and she cannot tolerate the
supine position. Her job requires standing full-time as well as walking frequently, lifting up to 20 to 30
pounds and bending and twisting throughout her work shift. The patient works full time.

PX6. The physical therapist assessed Petitioner with multiple tissue lesions involving the lumbar spine and

pelvis. Id. He noted that Petitioner’'s MRI would be reviewed to further correlate the right lower extremity
radiculopathy with the lumbar spine, but noted that she also appeared to have left sacroiliac joint instability and

4
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a sprain of the dorsal SI ligaments. /4. He recommended physical therapy and provided a sacroiliac belt to
stabilize the pelvis. J/d.

First Section 12 Examination — Dr. Phillips

Dr. Phillips testified that he saw Petitioner for the first evaluation at Respondent’s request on July 30, 2010 at
which time Petitioner gave him a history that she was bent over while she was working scanning a label on a
pallet and developed severe low back pain that persisted and became particularly severe and excruciating by the
following day. RX2 at 6. Dr. Phillips ultimately diagnosed Petitioner with a lumbar sprain/strain with the
possibility of a mild disc injury, although he testified that he found no specific MRI findings pointing to an
acute disc injury. RX2 at 10-11. He recommended six weeks of active lumbar physical therapy and anticipated
that Petitioner would be able to return to full duty work thereafter. RX2 at 11.

In so concluding, Dr. Phillips testified that he understood Petitioner’s medical treatment to that point included
chiropractic care and injections. RX2 at 6-7. Dr. Phillips also reviewed Petitioner’s July 2, 2010 MRI films
which showed mild disc dessication (i.e., drying out), normally preserved disc heights, and a tiny central disc
prolapse or bulge that was not compression the nerves with a sign of high intensity, or fissure/cracking, in the
disc. RX2 at 7-9, He also conducted a physical examination, which revealed ability to walk on heels and toes
with pain, discomfort during the exam and more comfort lying on her side, tenderness in the lumbar spine,
limited fumbar range of motion due to pain, a normal lower extremity neurological examination, and low back
pain, but no radiating pain caused with straight leg raise testing. RX2 at 9-10.

Continued Medical Treatment

On August 6, 2010, Petitioner returned to Dr. Abusharif. PX6. His records reflect that she received a lumbar
transforaminal epidural steroid injection at L5-S1 and a sacroiliac joint injection. Jd.

In a letter to Andy Lanz at Specialty Risk Services dated August 20, 2010, Dr. Abusharif noted his review of Dr.
Phillips’ IME report. PX6. He agreed that Petitioner was “not quite at maximal medical improvement and she
does require additional physical therapy to work on stabilization and lumbosacral reaching and increased range
of motion.” /d. He noted that Petitioner only “had resultant axial back pain with a complete resolution of the
additional pain. However, on additional consultation, she was reporting the pain to be very severe, and it did
respond to the transforaminal epidural steroid injection. One thing Dr. Phillips comments on is that there is no
radicular pain at the consultation which is true, but the reason that it was not present is because it resolved after
the injection. The back pain was still present to a significant degree, although it was reduced about 50% and I
felt that with the facet joint injection and physical therapy, she will obtain normal range of motion and [ would
recommend that she continue with physical therapy.” Id.

On August 30, 2010, Petitioner underwent a cervical CT scan as ordered by Dr. Wrona for evaluation of a neck
mass and pain. PX2. The interpreting radiologist noted a mild degenerative change at C5-C6 and otherwise
benign or unremarkable findings. /d. She also underwent a chest CT scan, which was unremarkable. /d.

On September 2, 2010, Petitioner returned to Dr. Abusharif for the last time. PX6. He noted her report of
“significant improvement in her symptoms. She has no radicular pain since undergoing the transforaminal ESI.
She is primarily reporting hip pain. She is progressing meeting her goals in physical therapy. She presented with
hip pain. It is located bilateral hips, left thigh and tail bone. It is described as aching, muscle spasms, weakness
and sharp pain. The symptom is ongoing. The frequency of episodes is daily and unchanged. The complaint is

5
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5-6/10.” Id. Dr. Abusharif updated Petitioner’s diagnosis to lumbago and lumbar disc displacement. Id. He
ordered Zanaflex, four more weeks of physical therapy, and kept her off work. Jd.

Medical Treatment for Other Issues

Petitioner testified that after her third injection she had a reaction of some sort with left breast enlargement and

that Dr. Wrona sent her to various physicians for evaluation including doctors at the Mayo Clinic, Dr. Flosi, Dr.
Pacella, and Dr. Shirazi. Tr. at 36-37.

On September 2, 2010, Petitioner also saw Dr. Daniel Pacella, a general surgeon, on one occasion as referred by
Dr. Wrona. PX12. He noted her past history of lower back issues and saw her for consultation of her

lymphnodes issue. Id. On September 10, 2010, Dr. Pacella Petitioner picked up her disk of diagnostic films
and did not return. Id.

On cross examination, Petitioner testified that in the late summer of 2010 she was preparing to be married. Tr.
at 64. She was married in September in lowa and was then off in October of 2010. Tr. at 64-65.

On September 16 and 20, 2010, Petitioner saw Dr. Wasif Shirazi. PX12-PX13. Dr. Shirazi noted that
Petitioner reported the following history:

... in June of this year, during her workday, turned suddenly and felt a stabbing right flank pain. The pain
progressed over the course of a few days. She subsequently saw a physician in regard to workers’
compensation and was told that she may have a strain. [ understand that x-rays performed were
essentially unremarkable. She saw a chiropractor who felt that she might have developed a disc problem.
She informed me that she may have had an MRI that showed disk disease. She has received several
steroid injections through Dr. Abusharif with some relief of her discomfort; however, she continues to be
limited in terms of motion and activity. She is receiving physical therapy.

In late August, around the 25", she felt a nontender lump in the upper aspect of the breast bone while
showering. This was followed by swelling in the supraclavicular fossa bilaterally. I understand that she
saw you [Dr. Wrona] at that point and was treated with a Medrol Dosepak with no improvement in her
symptoms. CT imaging of the neck was unremarkable for gross lymphadenopathy. The thyroid was also
unremarkable. A CT of the chest was performed and unremarkable for lymphadenopathy, pulmonary
lesions or bone involvement in the area of the sternum.

Blood work performed around that time revealed an essentially unremarkable chemistry profile, normal
TSH, and normal CBC indices. She was subsequently seen by Dr. Pacella, who did not palpate a

concerning or discreet abnormality in the left breast. Mammography performed on the 13" of September
revealed no specific evidence of a mass.

Id. Dr. Shirazi ordered repeat bloodwork and a left breast MRI. Id. He noted that Petitioner appears to have

mild asymmetry of the breasts with some fullness in the upper left outer quadrant with no discreet mass and
some fluid retention. /d.

The medical records of Dr. Sam Flosi reflect that on September 28, 2010 Petitioner reported a back injury
sustained on June 28, 2010 involving L3-S1 and undergoing epidural steroid injections and taking prednisone.
PX7. She also reported noticing that her left breast was enlarged over Labor Day? weekend and seeing Dr.

3 The Arbitrator takes judicia) notice of the U.S. calendar in 2010 showing that Labor Day fell on September 6, 2010.
6
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Wrona on September 10, 2010 who ordered a mammogram. /d. Petitioner also reported that she saw Dr.
Sherazi, an oncologist on September 16, 2010. /d. Dr. Flosi addressed Petitioner’s reports of various
gynecological issues and continued to provide treatment including a hysteroscopy/D&C performed on October

14, 2010 for pre- and post-operatively diagnosed post-menopausal bleeding. /d.

Orthopedic Care — Dr. Heim

Petitioner also saw Dr. Stephen Heim on September 28, 2010. PX14; RX3 (Dep. Exh. 3). Petitioner testified
that she saw Dr. Heim, an orthopedic doctor, who examined her and ordered physical therapy. Tr. at 37-38.

Petitioner reported the following history:

She indicates she had no ongoing or persistent low back symptoms until she was injured at work on
6/28/10. She indicates that her job does require quite a bit of bending, twisting and at times heavy lifting.
On 6/28/10 she was checking in pallets of product. She indicates that each box on the pallet had to be
scanned, and she was reportedly bending and twisting simultaneously and ordered a scan of the
individual boxes. At one particularly [sic] time, as she bent and twisted, she felt a very acute pain at the
lumbosacral junction, more on the right than on the left. This seemed to worsen in terms of the intensity
through the day, and ultimately then began to radiate also into the right buttock, down the posterior
aspect of the right lower leg. Some numbness and tingling was present in the posterior aspect of the right
lower leg. She did see an industrial medicine physician and was placed on Naprosyn, followed by an oral
prednisone course. She subsequently was seen by a pain specialist, undergoing two epidural steroid
injections. After the epidural steroid injections, her leg has resolved, and there is no remaining lower

extremity symptoms {sic]. She also underwent a facet injection without any improvement from that
particular injection.

She continues to have waxing and waning back pain at the level of the lumbosacral junction. She
indicates she is most improved symptom wise if she is recumbent with her hips and knees flexed over a
pillow. Her back pain is aggravated by persistent standing, and especially by bending or twisting. She
indicates even leaning over a counter as to wash her face, brush her teeth or wash dishes will provoke her
back pain. There is no radicular or long tract symptoms. She will awaken from her sleep periodically
when she turns in her sleep. Otherwise, she does not have night pain. There is no history of fevers, chills

or night sweats. The patient again does remain off of work wince 6/30 due to the severity of her back
pain.

PX14. Dr. Heim reviewed Petitioner’s July MRI and diagnosed lumbar disc degeneration and lumbar

pain/lumbago. Jd. He kept her off work, ordered a more aggressive form of physical therapy, and

recommended that Petitioner increase her activity level parallel to what she is doing in physical therapy. Jd.

Petitioner then underwent the recommended left breast MRI on September 29, 2010. PX13. On October 7,
2010, Dr. Shirazi noted that Petitioner’s left breast MRI was unremarkable for concerning abnormalities and

that a small area of enhancement was consistent with normal tissue. Jd.

Second Section 12 Examination — Dr. Phillips

Dr. Phillips next saw Petitioner on October 15,2010. RX2 at 11-12. He testified that Petitioner reported
undergoing about nine weeks of physical therapy that aggravated her symptoms and then seeing a new physician
who sent her to a new physical therapist whom she had seen for a week and was helping. RX2 at 12-13. She
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also reported that she had continuing back pain, that was now more diffuse, and radiating pain up to the mid
back and down to the tailbone. Jd. Petitioner also reported some buttock pain and that her pain was constant
and not related to any particular activity. Id.

On physical examination, Dr. Phillips noted that Petitioner was quite “pain focused” and walked across the
room with a strange gait, hobbling, that he could not explain on a spinal basis. RX2 at 13. He described the
term “pain-focused” to mean subjective pain for which it would be hard to find any objective basis. RX2 at 17.
She was tender when he barely touched her lumbar spine and now had only 10-15 degrees of movement of the
lumbar spine in any direction limited by subjective back pain. /d. Dr. Phillips noted that Petitioner’s
neurological examination of the legs remained normal and that she had no weakness, numbness, loss of
sensation suggesting that a disc or something else was pushing on a nerve. RX2 at 13-14.

Dr. Phillips again diagnosed Petitioner with a lumbar sprain/strain, but testified that he could not explain
Petitioner’s deterioration without any objective findings from an orthopedic standpoint. RX2 at 15-16. He
recommended three weeks of work conditioning followed by a return to regular duty work. RX2 at 16, 22.

Petitioner testified that she was eventually notified that her benefits were terminated back in November of 2010.

Tr. at 66. She received weekly disability payments through November of 2010 and then applied for long term
disability which she received through Respondent. Tr. at 66-67.

Continued Orthopedic, Primary, & Hematological Treatment —
Dr. Heim, Dr. Wrona & Dr. Inwards (Mayo Clinic)

On November 2, 2010, Petitioner returned to Dr. Heim and reported “progressive system-wide symptomatology.
She indicates that she did have a D&C on 10/14/10. She describes frequent lightheaded sensation, has had
episodes of tingling diffusely in her spine, back pain at the level of the lumbosacral junction, tailbone pain
extending up her spine through the thoracic area, swelling of her neck, groin, and breasts, a sense of numbness
in both lower extremities diffusely with either flexion or extension, now experiencing pain diffusely through the
left lower extremity in 2 non-dermatomal pattern, non-myotomal pattern, and after undergoing an attempt at
lumbar traction, developed hypertension, tingling in both hands, both of which resolved after several minutes.”
PX14; RX3 (Dep. Exh. 4). Petitioner also reported that she needed assistance with activities of daily living. /d.

Dr. Heim indicated that he was “...not able to explain the degree of [Petitioner’s] symptomatology nor relate
them directly to her spine. It is not clear if any spine-related symptoms exist at this point.” /d. He
recommended that she return to her primary care physician and he placed her physical therapy on hold pending
her consultation at the Mayo Clinic. /d. Dr. Heim further indicated that he was “not able to describe any
specific functional limitations regarding [Petitioner’s] spine.” Id.

In an addendum note dated November 3, 2010, Dr. Heim noted his conversation with Dr. Wrona who cleared
Petitioner for physical therapy and Dr. Wrona’s indication that the “etiology of her complaints including
swelling is elusive at this time, though he continues to search for its cause.” PX14; RX3 (Dep. Exh. 5). Dr.
Heim indicated that Petitioner should return to physical therapy followed by work hardening. /d.

Petitioner also sought treatment on November 16 and 17, 2010 at the Mayo Clinic and saw a hematologist, Dr.
David James Inwards. PX26-PX27. She underwent a mammogram, CT scan of the chest, MRI of the cervical
spine and MRI of the lumbar spine. /d. Dr. Inwards noted the following history:
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I have interviewed this patient as well as reviewing approximately 30 pages of outside records. She
typically works as a supervisor in a shipping area, and in June bent over to scan a universal bar code on a
palate [sic] and had a pop sensation in her lower right back. Subsequent this progressed to more back
pain with some symptoms in the legs, and she uitimately had an MRI on July 2, 2010, which
demonstrated an L3-L4 disc bulge and an L5-SI rather broad-based disc herniation. She has been
undergoing physical therapy for that as well as injections and epidurals over a period of time but still has
considerable pain in her back. This is a workers comp related abnormality.

She is actually here because of concerns as to whether there might be some sort of other generalized
process going on. At one point in August she felt that there was a prominence over her sternum
anteriorly. She was seen in regard to that. She also had a period in time when she thought her left breast
was enlarged compared to the right. She underwent carpal tunnel syndrome of the neck and chest as well
as mammograms and an MRI with no significant findings. She also is aware of her neck being a bit more
prominent bilaterally. She has not been able to be as physically active as usual and has not been able to
work and so has gained about 17 pounds. She is also post menopausal out about a year and began to
have some spotting and so had a D&C done on October 14, 2010, with normal results. She has had some
hot flashes and sweats. She also had an episode where her blood pressure was elevated, and she felt
poorly whole doing some physical therapy activities. Her blood pressure improved after that. She does
feel dizzy at times. Reviewing outside laboratory tests I would note that she had once a lipid profile that
showed significant hyperlipidemia. She was not aware of that prior to that time. Her father does have
hyperlipidemia by report. She also had some macrocytosis on a CBC at one point as well as an elevated
LDH. She has had a number of other negative tests along the way. Her back pain is really the limiting
factor for her, and she also noticed sensitivity of areas on her legs as well.

PX26-PX27. Dr. Inwards diagnosed Petitioner with a herniated disc with back pain, noting that this was her
biggest health problem and disruptive to her life. Jd. He recommended a referral to the Mayo clinic spine
center if Petitioner needed it. /d. After undergoing additional testing, Dr. Inwards noted that Petitioner would
need to continue to work with her providers at home or see someone at the spine center, although he did not
think it was likely that there would be a big change in her management and that he saw no underlying signs of
lymphoma or other sinister disorder. Jd.

Dr. Inwards also noted that someone previously had questioned whether Petitioner had lymphoma given her
elevated LDH test and ordered a repeat LDH; however Dr. Inwards also noted that he did not feel any mass on
any site with which Petitioner was concerned and that it was “highly unlikely” that they would find evidence of
a lymphoproliferative disorder. Id. With regard to her macrocytosis, glaucoma, and hyperlipidemia, Dr.
Inwards noted that they would follow up with other testing. Jd. When Petitioner returned on November 17,

2010, he noted the same diagnoses as the prior day of a herniated disc with back pain, macrocytosis, glaucoma,
and hyperlipidemia. /d.

Petitioner last saw Dr. Heim for orthopedic follow up on December 7, 2010. PX14; RX3 (Dep. Exh. 6). At that
time she reported no specific or endocrine abnormalities noted after her consultation at the Mayo Clinic and
worsening spine pain radiating diffusely into the lower extremities to the knees with any physical activity or
movement aggravating her pain severely. Id. Dr. Heim maintained Petitioner’s diagnoses of lumbar disc
degeneration and lumbar pain/lumbago. Jd. Dr. Heim noted “[a]t this point in time, I remain unable to explain
the degree of [Petitioner’s] symptomatology as related to her spine.” Jd. He released her from his care and
referred her to Dr. Ondra at Northwestern or Dr. Nockels at Loyola for consultation. Id.; see also Tr. at 38-39.

Neurosurgical, Rheumatologic & Pain Management Care at Loyola -
Dr. Nockels, Dr. Raghavendra, Dr. Ostrowski,

8
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The medical records reflect Petitioner went to Loyola for care with Dr. Russell Nockels, a neurosurgeon, on
February 21, 2011. PX20. Petitioner reported that she was injured at work on June 28, 2010 and:

[blent over to scan a UPC label on a pallet and felt a sudden extreme pain in low back and down right
leg. Reported injury but still had to work. Saw PCP two days later, received steroid injection in right
buttock and given MDP, neither of which helped. Had MRI, sent to pain MD, given facet injection which
improved the right leg pain but not the back pain. Sent to PT, five weeks into it, pain changed and she felt
lower- sacral pain moreso than before. Had 2 ESI with no relief. Patient reported swelling in neck,
sternum and left breast after second injection. Detailed work up was done and was negative for
lymphoma or other pathology. Patient now has c/o tingling in low back and bilateral calves, thighs feel as
if they are bruised. Also has noticed tingling in hands and feet. States she is more clumsy, both in terms
of find motor function and balance. Describes urinary frequency.

Id. Dr. Nockels ordered MRIs and other diagnostics. /d. The interpreting radiologist of Petitioner’s lumbar
MRI noted mild degenerative changes at L3-L4 and L5-S1 and a disc bulge at L5-S1 with mild right facet
arthropathy and an annular tear. Id. She also underwent a cervical MRI which showed multilevel degenerative
changes most prominent at C5-C6 with Grade 1 posterior subluxation, a disc osteophyte complex, posterior

ligamentous buckling causing moderate narrowing of the central canal and moderate-to-severe narrowing of the
right neural foramen. /d.

On March 17, 2011, Dr. Nockels reviewed the MR1 of Petitioner’s entire spine. PX20. He noted that it showed
moderate disc bulges at C5-C6 and C6-C7 without significant cord compression, and a mild disc bulge at L4-L5
without significant cord compression or nerve root compression. Id. Petitioner was instructed to follow up with
a pain clinic and to return to see Dr. Nockels as needed. Jd. Dr. Nockels noted no surgical lesion on the MRIs

and agreed with the facet injection at L4 recommended by Dr. Greenlee. Id. Petitioner testified that Dr.
Nockels did not recommend surgery. Tr. at 38-39.

Petitioner testified that she also treated with Dr. Meda Raghavendra out of Loyola who administered injections
into her back for pain. Tr. at 45. The medical records reflect that Petitioner saw Dr. Raghavendra for pain
management care on March 22, 2011. PX20. She reported pain at work while scanning multiple pallets and her
treatment with various doctors to that point. Id. Dr. Raghavendra noted that Petitioner was hardly able to walk,
had very guarded, limited, and painful movements on examination, and that her ambulation was slow and

deliberate. Id. Petitioner was diagnosed with low back pain and lumbar radiculopathy, and referred for a facet
injection at L4 with Dr. Greenlee. Id.

Petitioner also saw Dr. Rochella Ostrowski for rheumatology care at Loyola on March 25,2011, PX20. Dr.
Ostrowski noted the following history:

Pt is a 47yfemale here for evaluation of back pain. She sees neurosurgery and was told that she is not a
surgical candidate. She has had facet injection in 8/2010 at Pain Center of Illinois, at L5-S1 which did
not help. She is going to have one at L4-L5 at the end of this month.

She has a herniated disc. Prior to her injury, she was running marathons and was very active. She had an
injury 6/28/10. SHe is a shipping manager, and as she was bending and inspecting the packages (holding
scanner), and then developed pain in her lower back. She has not had improvement in her back pain.
States she has had epidural as well.

Takes ibuprofen during the day and Flexeril at night. Now she has pain througout (sic) her lower legs
and her legs feel bruised. She went through PT from July through November.
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Both legs started after the back injury. States that she has not had more than 4-5 hours of sleep since her

back injury. With Flexeril, she can sleep up to 4-5 hours but without it.

After the Ist facet injection had relief of right leg pain, but since then the pain has come back in both
legs.

Id. On physical examination, Dr. Ostrowski noted no heat/cold intolerance, no significant alopecia (although
Petitioner reported that “[sJometimes finger turns a ‘bluer shade™ in cold[,]” no edema, 13 tender points
throughout, full range of motion at all joints, no synovitis, and a normal neurological examination. /d. Dr.
Ostrowski indicated that Petitioner did not appear to have a rheumatid autoimmune disease such as rheumatoid
arthritis or ankylosing spondylitis and that her generalized pain was most consistent with fibromyalgia. /d. Dr.
Ostrowski also indicated that “[t)he etiology is unclear, but lack of restorative sleep is associated with
fibromyalgia, and patient states that she has not had more than 4-5 hours of sleep since she hurt her back. She
will be seeing IR for facet injection for the back. ... I recommend the above treatment options, which can be
coordinated with patient’s PCP and/or a psychiatrist if already involved. ... I have no other recommendations to

offer from a Rheumatological/autoimmune perspective regarding fibromyalgia. Patient is to return to clinic as
needed.” /d.

At a return neurosurgery visit on April 4, 2011, Dr. Nockels also noted am unable to get beyond the
diagnostic phase for this patient. I am unable to determine a cause for her pain with certainty. She asked me to
become involved in her work status, and — beyond accommodating her with off time during the required studies
~I'am unable to provide her with a definitive work status now or in the future.” PX20. She was referred again

to pain management and rheumatology. Jd. Petitioner followed up on April 28, 2011 and was referred back to
Dr. Ostrowski. /d.

On May 2, 2011, Petitioner saw Dr. Ostrowski. PX20. She reported chronic back pain after her injury at work,
following up with neurosurgery and that she returned for evaluation of her fibromyalgia. Id. With regard to her
pain, Dr. Ostrowski noted Petitioner’s report of pain throughout both legs and, at times, pain from head to toe.
fd. Dr. Ostrowski found no change in Petitioner’s clinical presentation and indicated that an extended review of
systems was otherwise negative. Id. Dr. Ostrowski noted the following;

I discussed with [Petitioner] that I do not routinely follow fibromyalgia as it is not a rheumatic
autoimmune disease. However, [ can initiate therapy until she is either on a stable regimen or we have
exhausted medical treatment options for fibromyalgia; At that time I would release her to the care of her
primary care physician.

Pt also asked about a note for excuse from work. I explained to her that I do not write notes for absence
from work or for disability for the diagnosis of fibromyalgia. I recommend a formal functional capacity
evaluation, and she will see PM&R for this assessment. I offered to provide her a copy of today’s clinic
note with objective findings that she can bring to her workman’s comp liaison.

Pt is interested in physical therapy for strengthening of her legs, and this may be pursued once she has

also started medical tx as outlined below [including a PM&R evaluation, medication management, and
check Vit D and TSH].

{d. When Petitioner returned to Dr. Ostrowski on September 19, 2011, she reported worsened foot pain in the
morning, bilateral hand pain, and numbness in the left index finger and a patch near her left elbow that began
that summer. /d. She also reported that she feels “like a new person” and that she was in physical therapy with
a home exercise program. Id. Dr. Ostrowski noted that the etiology of the left paresthesias was unclear and that

11
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the changes in her MRI would suggest more symptoms in the right arm. /d. She ordered an EMG to address

numbness and adjusted her medication regimen. Jd. Petitioner underwent the EMG on October 3, 2011, which
was normal. /d.

Petitioner returned to the neurosurgery clinic and saw Dr. Nikhl Patel who discussed Petitioner’s visit with Dr.
Nockels on February 8,2012. PX20. She reported resolution of her low back pain with right lower extremity
radiation after her injection until recently, “baseline lower extremity fibromyalgia symptoms” and “baseline
chronic bilateral hand numbness/tingling with clumsiness and nonprogressive neck pain VAS83.” Id. Dr. Patel

noted that Petitioner would undergo a repeat right L3-L4 transforaminal epidural steroid injection with Dr.
Greenlee. Id.

Petitioner returned to Dr. Ostrowski on March 19, 2012. PX20. She reported worsened joint pain with weather
changes, swelling in her fingers sometimes, and being out of employment insurance. fd. “She is tearful because
she has not been able to go back to work due to her pain and has requested for my input regarding the causality
of her fibromyalgia as a result of her work.” Jd. Dr. Ostrowski noted her discussion with Petitioner “...that I
still am not able to give opinion as to the causality for fibromyalgia being linked to her work, since we still do

not understand the full etiology of fibromyalgia. However, I am able to provide records as needed which
document my exam findings, etc. Pt agreeable.” Id.

Petitioner did not see Dr. Ostrowski after March 19, 2012. She testified that Dr. Ostrowski was the first
physician to diagnose her with fibromyalgia. Tr. at 39. However, after trying out various medications,
Petitioner decided not to continue treating with Dr. Ostrowski because she was not listening to her and
Petitioner testified that she was not getting better. Tr. at 40.

Employment Separation

In the interim, Petitioner received a letter dated February 9, 2012 from Kathryn Johnson, HR Director for
Respondent, who noted her review of Petitioner’s file, that she had been released to return to work a significant
time ago, and that she failed to return to work. PX49. Thus, Ms. Johnson indicated that Respondent was
considering Petitioner to have voluntarily resigned from her position with Respondent. /d.

Petitioner responded to the February 9, 2012 letter from Respondent’s HR Director in a letter dated April 18,
2012. PX49. Petitioner refuted the contents and representations made in Respondent’s letter. Jd.

Continued Rheumatologic & Foot Care — Dr. Nayak & Dr. DeVito

Petitioner then saw Dr. Veena Nayak. Tr. at 43. Petitioner testified that Dr. Nayak listened to her. /d.
Petitioner testified that she prescribed Lyrica, Celebrex, Cymbaita and then later Amrix, which has alleviated
some of the symptoms, but they have not completely gone away. Tr. at 44. Petitioner explained that Dr. Nayak

also ordered additional physical therapy, which she underwent at Accelerated Rehabilitation Therapy Center.
Id.

The medical records reflect that Petitioner then saw Dr. Nayak at Southland Rheumatology Center for an initial
visit on June 26, 2012. PX23. Dr. Nayak noted the following history:

Patient presents w/ diffuse myalgias and arthralgias and dx of fibromyalgia w/ hx of work related injury
on 6/28/10 resulting in severe low back pain and MRI noted for herniated disc and annular tear in lumbar
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region for which she has undergone extensive physical therapy and epidural/facet injections in summer
2010. This resulted in side effect of enlarged left breast which was benign. In 2/11 she had bone scan
which had some increased uptake in L4 region for which she received facet blocks. She continues to
experience severe chronic diffuse pains in back and throughout w/ stiffness and recently notes stiffness
w/ discomfort at rest in hands/fingers and persistent paresthesias. She has had MRI Cervical spine in
2011 which is noted for C5/C6 disc bulge. For her worsening insomnia associated w/ Chronic pain and sx
of fibromyalgia amitriptyline has been prescribed by Dr. Ostrowsky at Loyola along w/ physical therapy.
She also has used either ibuprofen or naproxen for back and diffuse body aches w/ some benefit. She has
been unable to work as a result of the back injury and the diffuse myalgias and arthralgias that have
followed. She now presents for second opinion w/ regard to management of her pain.

fd. Dr. Nayak noted a nonfocal neurological examination, significant stiffness in peripheral joints, and
paralumbar muscle spasm with pain on flexion and extension. /4. She diagnosed Petitioner with lumbago, and
unspecified myalgia and myositis. Jd. She recommended continued physical therapy, a change in medication
from amitriptyline to lyrica, and noted that Petitioner “has been encouraged to complete diagnostic blood work
to ascertain etiology of symptoms.” Jd.

On July 23, 2012, Dr. Nayak noted Petitioner’s report of continued stiffhess “and swelling in hands worse at
rest[,]” as well as persistent myalgias and arthralgias. PX23. Petitioner’s physical examination was the same as
at her initial visit with the exception that Petitioner completed her blood work and those results were noted. /4.
Dr. Nayak maintained Petitioner’s diagnoses, recommended continued physical therapy, and possibly adding
Cymbalta to Petitioner’s medication regimen. /d.

Petitioner testified that she also saw a foot doctor at Foot and Ankle Care on August 6, 2012 because her feet
hurt so much to walk up and down stairs, or when I would get out of bed to walk on them they would bum and
hurt. Tr. at 42. The medical records reflect that Petitioner saw Michael DeVito, DPM on this date. PX9. He
noted that she was a prior patient over 10 years ago for bilateral foot comfort as a dog walker and the following:

SHe re/re presents with chronic bilateral lower extremity pain with an unfortunate trauma history to her
back. She was diagnosed with fibromyalgia nearly the same time, and suffered a back injury in 2010
while working. She has documented L3-14 radiculopathy and L5-S1 possible tear/hemniation of disc. Her
symptoms of the lower extremity are present with light touch, hypersensitivity along the lateral aspects
and dorsal aspects along the L5 and S1 dermatome. There is no sign of infection, no history of foot
trauma, negative edema, normal range of motion and strength. Feet fell like they are on fire neuritis in
nature and radiographs are normal. Patient has difficulty getting up from walking, and after sleeping and
relates significant lifestyle changes since her injury with low back. She was able to run marathons, and
had a successful dog walking business which she is unable to do now,

Id. Dr. DeVito noted that Petitioner’s fibromyalgia and/or possibility of other collagen vascular disease might
be contributing to her bilateral foot pain. /d, He diagnosed Petitioner with unspecified mononeuritis of the
lower limb, unspecified disc disorder of the lumbar region, and pain in the soft tissues of her limbs. /d. Dr.
DeVito indicated that her neuritic symptoms appeared to be consistent with the L5-S]1 dermatome and referred
her to an orthopedic surgeon or neurosurgeon for evaluation. /d. He also noted Petitioner’s frustration with

current treatments, and that she had no specific localized foot pathology as most of her symptoms were proximal
in origin. Id.

Petitioner returned to Dr. Nayak on October 2, 2012 reporting her visit with Dr. DeVito and continued
symptoms with additional GI discomfort and heartburn. PX23. Petitioner’s physical examination remained
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essentially unchanged. /d. Dr. Nayak adjusted Petitioner’s medications and recommended continued physical
therapy. Id.

On November 13, 2012, Petitioner reported to Dr. Nayak that she had an exacerbation of left hip pain and
persistent flu-like symptoms with fatigue and bruised feeling throughout her body with hand stiffness and
paresthesias. PX23. She also reported that she was unable to do physical therapy as it was no longer covered
and that she was under some stress as her mother had been diagnosed with a terminal illness. /d. Dr. Nayak
maintained Petitioner’s diagnoses and ordered a Medrol DosePak for the hip and back pain. Id.

Narrative Report — Dr. Nayak

Dr. Nayak wrote an undated letter faxed on December 4, 2012. PX30 (Dep. Exh. 2). She noted her review of
Petitioner’s medical treatment to date and stated in pertinent part:

Although [Petitioner] was not under my care prior to the work accident on June 28, 2010 and I had the
opportunity to participate in her care one year after this incident,beginning June 26, 2012, after review of
her medical records and after obtaining a complete medical history and performing a physical
examination on [Petitioner), 1 believe that her symptoms of fibromyalgia may have been exacerbated by
her work accident. At this time, while she is undergoing current treatment and therapy, she has been kept
off work due to severity of her ongoing symptoms.

Id

Continued Medical Treatment

On December 26, 2012, Petitioner saw Dr. Nockels who ordered an updated MRI, which Petitioner underwent
on January 3, 2013. PX20. The interpreting radiologist noted slight worsening of L5-S1 spondylosis, stable L3-
L4 spondylosis, and an otherwise unremarkable lumbar MRIL Id. Petitioner reported one month of worsening
right-sided low back pain and left hip pain. /d. Petitioner was referred back to pain management. Jd.

After completing a course of physical therapy, on January 31, 2013 Petitioner underwent a functional capacity
evaluation at Newsome Work Performance Center. PX18-PX19. The examining physical therapist noted that
Petitioner’s results were valid and that she did not exhibit Waddell’s signs, but that she perceived herself to be
experiencing a high level of pain with severe disability indicating inappropriate illness behavior. Id.

Petitioner was released to work at the light physical demand level. /d. On cross examination, Petitioner

acknowledged that the results of this functional capacity evaluation indicated that she could work on a light duty
basis. Tr. at 71-72.

On February 21, 2013, Petitioner saw Dr. Nayak reporting no benefit with the Medrol DosePak and her
treatment at Loyola for persistent left-sided back pain radiating to the left lateral hip region. PX23. She also
reported that she “continues to have difficulty with weight bearing and ambulation as well as pain at rest over
left lateral hip region despite regimen of cymbalta, lyrica, and celebrex.” Id. Petitioner further reported having
undergone laser trabeculoplasty to the right upper eye for glaucoma. /d. Dr. Nayak added a diagnosis of
enthesopathy of the hip region and administered a depomedrol injection into the left hip trochanteric bursa. Jd.
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Deposition Testimony — Dr. Nayak

On February 28, 2013, Petitioner called Dr. Nayak as a witness who gave testimony at an evidence deposition.
PX30. She is a board-certified rheumatologist who treats fibromyalgia, arthritic conditions, musculoskeletal
disorders, and autoimmune conditions. PX30 at 4-6. She explained that about one third of her patients have
fibromyalgia, whether alone or along with other conditions. PX30 at 6. Dr. Nayak testified about her care and
treatment of Petitioner. See generally PX30.

Dr. Nayak explained fibromyalgia to be a clinical condition, a chronic pain syndrome that was generalized in the
body to all four quadrants and “generally associated with certain conditions -- like fatigue, perhaps memory
deficits, insomnia. It is -- one of the hallmarks is that it is a clinical syndrome which is diagnosed primarily on
basis of a physical exam as well as in combination with history of the patient and the most important thing is to
evaluate the diagnostic lab markers to rule out other types of conditions that may possibly be contributing to
symptoms of the pain.” PX30 at 7. She explained that fibromyalgia patients exhibit tender points in a set of 18
total points and usually 11 out of 18 tender points have to be present to diagnose a widespread soft-tissue pain
syndrome. PX30 at 7-8. Dr. Nayak also testified that the physical examination is a helpful exam and there is

some degree of subjectivity to it, but the exam is performed in an objective fashion as best as can be done.
PX30at 9.

With regard to Petitioner’s physical examinations, Dr. Nayak testified that Petitioner had tendemess in all 18
points tested for fibromyalgia and later had 14 out of 18 points of tendemness as of her visit on February 21,
2013. PX30 at 10, 27-28. At her initial visit, Dr. Nayak noted Petitioner’s swelling in the hands, but she
testified that she did not believe that Petitioner mentioned anything resulting with tissues in the hand per se,
rather body aches, and that was occurring closer to 2012 not 2010. PX30 at 11-12. Petitioner’s complaints of

stiffness throughout her visits are mostly subjective other than any muscle spasms she noted on examination.
PX30 at 12-13, 31-32.

Dr. Nayak testified that she was aware that Petitioner had seen a rheumatologist, Dr. Ostrowski, who diagnosed
Petitioner with fibromyalgia before she saw Dr. Nayak for the first time. PX30 at 15. She explained that she

prescribed physical therapy, which was reasonable and one of the most important treatment modalities for
fibromyalgia along with medications. PX30 at 18.

Dr. Nayak testified consistent with the opinion in her narrative report that she believed Petitioner’s fibromyalgia
may have been exacerbated by her accident at work. PX30 at 20, 39. She based that opinion on Petitioner’s
history at her initial visit “that she had not had these generalized pain symptoms prior to her accident [...]on
June 28th, 2010.” PX30 at 20-21, 39. Dr. Nayak also testified that an accident as described to her by Petitioner
could lead to an aggravation of fibromyalgia. Id.

However, Dr. Nayak also testified that it was very difficult for her or anyone to pinpoint the causes of
fibromyalgia; “[w]e are not quite clear on that in general terms in terms of etiology for fibromyalgia. However,
we do know that trauma can exacerbate it and in this case it seems that it’s very possible that trauma may have
exacerbated her fibromyalgia.” PX30 at 21-22. Later, Dr. Nayak testified that Petitioner’s low back pain and
fibromyalgia, with which she originally presented, were exacerbated after the accident at work. PX30 at 29-30.

Dr. Nayak testified that she did not review any of Petitioner’s records regarding lumbar injections in the summer
of 2010. PX30 at 15-16. She also testified that Petitioner’s report of an enlarged breast is not an indication of
fibromyalgia. PX30 at 22-23, 38. Dr. Nayak did not refer Petitioner to Dr. DeVito, a podiatrist, or review his
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records. PX30 at 25-26, 37-38. She also testified that she did not know of Petitioner’s functional capacity
evaluation results, PX30 at 28-29.

Also, Dr. Nayak testified that Petitioner’s reported symptoms of fatigue, and a feeling of bruising could be
associated symptoms of fibromyalgia, but her left hip bursitis could be associated with her low back problems,
an isolated condition, or her fibromyalgia. PX30 at 24-25, 42. She testified that she could not opine whether
Petitioner’s left hip bursitis was related to her accident at work. PX30 at 29, 42. With regard to Petitioner’s
ability to work, Dr. Nayak testified that Petitioner was unable to work at this time, but would hopefully be able
to return to work in the future, as a result of Petitioner’s low back pain and fibromyalgia. PX30 at 30-31.

On cross examination, Dr. Nayak testified that fibromyalgia is a clinical syndrome, but that “we don’t know
enough about the particular process to be able to identify specific pathophysiology of the disease process.”
PX30 at 32-33. She explained that there are some abnormalities in the neurotransmitters in fibromyalgia
patients found in experimental laboratory testing, but there were no clinically available diagnostic tests to
determine if a particular patient has these abnormalities. Jd.

Dr. Nayak also explained that diagnosing fibromyalgia was “actually the exclusion of, you know, making sure
that other tests are actually normal that’s important to have while you’re diagnosing -- making this diagnosis.”
PX30 at 36. She testified that fibromyalgia could occur with or without trauma and that the patients she sees
generally come to her with a diagnosis with symptoms and that it was not necessarily stemming from a
particular event that exacerbated the condition. PX30 at 36. Dr. Nayak further explained that “[w]e look for
certain exacerbating things that might have brought on this process but sometimes we don’t find anything, so
it’s very possible that it could be an etiology that we’re unable to identify.” /d.

Dr. Nayak acknowledged that she did not make any measurements to determine if Petitioner had non- or disuse
atrophy. PX30 at 33. With regard to Petitioner’s spine issues, she deferred to the treating orthopedic
physicians. PX30 at 34-35. She also testified that muscle spasms were symptoms of pain and that someone
could have fibromyalgia with or without muscle spasms. PX30 at 37. Dr. Nayak was unsure whether she
placed Petitioner off work or needed to do so or if Petitioner was already off of work as ordered by her other

physicians. PX30 at 35-36. She also testified that she did not review Petitioner’s medical records from the
Mayo Clinic. PX30 at 39-40. -

On cross examination, Dr. Nayak also testified that she did not know whether Petitioner’s fibromyalgia did or
did not result from her accident at work, but that it happened after her accident at work. PX30 at 39.

Continued Medical Treatment
On April 12, 2013, Petitioner saw Dr. Raghavendra who ordered injections, continued treatment with
rheumatology, and to continue aquatics. Id. Petitioner underwent the epidural steroid injection on April 15,
2013. Id. On May 6, 2013, Petitioner underwent intervention for the left hip. Id. Specifically, she had a left
greater trochanter bursa injection as ordered by Dr. Raghavendra. fd.

Petitioner saw Dr. Raghavendra for follow up and injections thereafter. PX20. On July 15, 2013 she underwent
a second injection to the left hip. Id. Petitioner also saw Dr. Nayak for follow up on September 10, 2013. /d.
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Third Section 12 Examination — Dr. Phillips

Dr. Phillips examined Petitioner a third time at Respondent’s request on June 4, 2013. RX2 at 17. He testified
that he reviewed records from a hematologist, records from a pain management specialist (Dr. Alito), CT
reports, cervical MRI report, lumbar MRI report, thoracic MRI report, various records from Loyola, records
from Dr. Nockels, records from Dr. Hayward, records from Dr. Ostrowski, and records from Dr. Nayak. RX2 at
17-18, 36-37.

With regard to the lumbar spine, Dr. Phillips testified that the CT scan supported the mild degenerative changes
he noted in Petitioner’s MRI. RX2 at 18. Dr. Phillips testified that he did not review Petitioner’s second
lumbar MRI films, but that the report indicated essentially what he saw in the initial MRI films with the only
difference being a note of mild right facet arthropathy (i.e., wear and tear of the right facet joint) which he
testified was not a very significant finding. RX2 at 18-19, 36.

With regard to the other diagnostics of the spine, Dr. Phillips indicated that he did not see any sign of an acute
injury that may have occurred in June of 2010. Jd. Dr. Phillips also testified about his review of Dr. Nockels’
records indicating that he (Dr. Nockels) could not determine a cause for Petitioner’s pain with certainty. RX2 at

20-21. Dr. Phillips testified that he was also unable to determine a cause for Petitioner’s pain with certainty,
RX2 at 21.

Dr. Phillips also testified that he noted at least three positive Waddell signs on physical examination at this time.
RX2 at 22. He described Waddell signs to be nonanatomic pain behavior, or signs that do not fit with spinal
anatomy. RX2 at23. Petitioner exhibited walking with an abnormal gait, walking on her heels and toes causing
excruciating back pain, tenderness to palpation with even the lightest palpation of the lumbar area, a normal
neurologic exam of the lower extremities, and even less range of motion than at her last visit with only 10
degrees available in any direction. RX2 at 22-23.

Ultimately, Dr. Phillips diagnosed Petitioner as having suffered a lumbar sprain/strain and he testified that he
did not have a specific diagnosis for her ongoing, fairly diffuse complaints other than fibromyalgia, which he
testified that was “sort of a catch phrase for just muscle pain[,)” as diagnosed by other treating doctors. RX2 at
23-24. He testified that Petitioner’s sprain/strain should have resolved by the beginning of November of 2012
and that Petitioner required no further medical care beyond that which he recommended. RX?2 at 24-25.

Deposition Testimony - Dr. Phillips

On November 7, 2013, Respondent called Dr. Frank Phillips as a witness who gave testimony at an evidence
deposition. RX2. He is a board-certified orthopedic surgeon specializing in spinal disorders. RX2 at 4-5. Dr.
Phillips testified about the occasions on which he examined Petitioner at Respondent’s request and rendered
several opinions. See generally RX2.

Dr. Phillips testified that, while he is not an expert in fibromyalgia but treats patients with that diagnosis, and he
does believe that the condition exists, when he saw Petitioner in July of 2010 she did not exhibit any symptoms
of fibromyalgia. RX2 at 24-28. With regard to the uptake noted in Petitioner’s later lumbar MRI, Dr. Phillips

testified that it was not caused by a back sprain and usually was related to arthritis in someone of Petitioner’s
age. RX2 at 30,

Dr. Phillips acknowledged on cross examination that he based his opinions on Petitioner’s lack of back pain
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prior to her accident at work. RX2 at 31-32. He also acknowledged that when he initially examnined Petitioner
in July and October of 2010 he did not have her treating medical records other than her MRI films. RX2 at 32-
33. Dr. Phillips also referred to Petitioner’s annular tear as noted in her later MRI to the fissure he identified in

her July of 2010 MRI. RX2 at 35. He indicated that such a finding could be aggravated or cause pain and be
related to trauma. Id.

Continued Medical Treatment

On December 23, 2013, Petitioner saw Dr. Raghavendra again reporting seven months of relief with the last
injection and had another left lumbar interlaminar epidural injection. PX20.

Petitioner saw Dr. Nayak on January 7, 2014 reporting her ongoing treatment at Loyola for left hip bursitis and
low back pain. PX23. Dr. Nayak noted that Petitioner’s neurological examination was “unchanged” and
scheduled a follow up in six months. /d.

2014 Hip Accident/Fall

The Loyola medical records reflect that Petitioner saw Dr. Raghavendra on March 28, 2014. PX20. She
reported an acute pain exacerbation two days ago when she fell while holding a shelf unit for support that fell on
her. Jd. She was diagnosed with a flare up of left trochanter bursitis and given left hip injections. /d. Petitioner

testified that she recovered from that fall and her pain then returned to the level it was before while treating for
fibromyalgia. Tr. at 48.

Petitioner explained that she did not have hip pain like this before her accident; she thought she had broken her
hip and went to see Dr. Nockels in 2012. Tr. at 46. She explained that she did not have any type of accident
involving her hip and she did not remember feeling hip pain right after her accident at work on June 28, 2010.
Tr. at 46-47. However, she had a fall at home while she was treating for fibromyalgia. Tr. at 47. Petitioner
explained that she walked into her music room and her legs felt like they were going to buckle out from
underneath her, so she grabbed a wall unit that she has in that room and it fell on top of her which made her fall.
Tr. at 47. She explained that she when she landed there was a wooden box in which she keeps pictures that
struck her right in the lower back on the left side. /d.

“Fibromyalgia Medical Source Statement”

Petitioner submitted a multi-part form for Petitioner’s disability attorney entitled “Fibromyalgia Medical Source
Statement.” PX31 (Dep. Exh. 2); PX46. The form indicates that Petitioner had 14/18 tender points, left hip
bursitis, sacroiliac stress pain, paralumbar muscle spasms, and pain on flexion and extension. Jd. The form also
indicates Petitioner’s symptoms to include multiple tender points, nonrestorative sleep, chronic fatigue, muscle
weakness, and subjective swelling. Id. At her second deposition, Dr. Nayak testified that this form was

completed by Petitioner, Dr. Nayak’s assistant and Dr. Nayak before she (Dr. Nayak) signed it on May 20, 2013.
PX31 at 63-65, 69.

Narrative Letter — Dr. Wrona
In a narrative letter dated June 26, 2014, Dr. Wrona noted Petitioner’s fall at home involving her shelving unit.

PX24. He indicated that Petitioner’s “low back pain and hip bursitis could have contributed to her fall injury. It
is unclear to me what role fibromyalgia plays to this situation.” Id.
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Continued Medical Treatment

Petitioner returned to Dr. Raghavendra on September 29, 2014 reporting continued lumbar pain and radiation
into the right leg. PX20-PX21. On examination, Dr. Raghavendra noted diffuse tenderness in the lumbosacral
region due to fibromyalgia, myofascial pain, a negative straight leg raise test, and pain with FABER testing. Jd.
Dr. Raghavendra administered another left epidural steroid injection and recommended a TENS unit. /d.
Petitioner testified that she last saw Dr. Radhavendra at this time and that she continues to receive maintenance
treatment with Dr. Radhavendra and Dr. Nayak. Tr. at 45.

Supplemental Deposition Testimony — Dr. Nayak

On November 3, 2014, Petitioner called Dr. Nayak as a witness who gave testimony at a second evidence
deposition. PX31. Dr. Nayak testified about ongoing treatment of Petitioner. See generally PX31.

Dr. Nayak testified that Petitioner’s hip and low back conditions were being treated, to her knowledge, by Dr.
Raghavendra and she deferred opinions about those conditions to him. PX31 at 51-54, 71. With regard to
ongoing treatment of the fibromyalgia, Dr. Nayak testified that the treatment she recommended including water
exercises were reasonable and necessary. See generally PX31.

Dr. Nayak testified that she saw Petitioner on July 7, 2014, but she did not have any specific notes about
Petitioner’s fall. PX31 at 56-57. She noted some deterioration, worsening fatigue, complaints about problems
with cognitive functioning, and some mental type of issues that Petitioner reported were getting in the way of
her functioning. PX31 at 57-59. Dr. Nayak opined that Petitioner was unable to work at the time of her
deposition and that Petitioner was not ready to return to work at that time. PX31 at 65-66. She indicated that

Petitioner’s condition was long term and chronic, but could not opine whether she was prevented from ever
returning to work. PX31 at 66,

Dr. Nayak was asked again whether she felt that Petitioner’s accident contributed to her condition and she
testified that based on the information available to her, Petitioner’s symptoms were exacerbated by her accident
and continued thereafter. PX31 at 67.

On cross examination, Dr. Nayak testified that Petitioner reported to her that when she fell [in 2014] she “was
not thinking properly or having fibro fog, as she called it, and she mentioned that she fell at home.” PX3] at 72.
With regard to Petitioner’s cognitive issues, Dr. Nayak testified that it can be part of fibromyalgia, but it was not
mentioned in her notes. PX31 at 73-74. Dr. Nayak explained that at the time Petitioner first saw her, Petitioner
presented with a history of a fibromyalgia diagnosis made by Dr. Ostrowski and Dr. Nayak indicated that she

did not know exactly what happened at the time of Petitioner’s accident at work. PX31 at 75-76. When asked if
a “person bent over and bent from the waist and felt back pain” could result in a competent cause of
fibromyalgia, Dr. Nayak testified that she could not really say it leads to fibromyalgia, but that it was difficult to

say. PX31 at 76-77. Dr. Nayak also testified that she did not know what Petitioner’s daily activities were.
PX31 at 79-80.

With regard to the form completed on May 20, 2013, Dr. Nayak testified that it was Petitioner reporting that she
could not stand, sit, walk for any length of time, or work. PX31 at 80-85; PX31 (Dep. Exh. 2). She testified
that if Petitioner had muscle atrophy over the years she would have noted that in her medical records, which she
did not. PX31 at 85. Dr. Nayak also testified on cross examination that she did not perform any cognitive
testing on Petitioner to address Petitioner’s complaints of cognitive deficits. PX31 at 85-86.

19



161WCCO"7 4 8= s
Deposition Testimony — Dr. Raghavendra

On December 4, 2014, Petitioner called Dr. Raghavendra as a witness who gave testimony at an evidence
deposition. PX25. He is a board-certified pain management physician and testified that he has given several
lectures and published works related to pain, but not particular to fibromyalgia. PX25 at 4-5. Dr. Raghavendra
testified about his care and treatment of Petitioner. See generally PX25.

Dr. Raghavendra testified that Petitioner’s pain as reported at her first visit on March 22, 2011 started since her
work-related injury. PX25 at 12. He testified that he continued to treat her for underlying conditions found in
her February 2011 lumbar MRI and fibromyalgia, which he defined as “whole body pains along with
depression, anxiety, sleep disturbance.” PX25 at 12-13. He explained that he diagnosed Petitioner with 10-
months duration of back pain, work-related, associated with mild degenerative disc disease an annular tear and
possible facet pain. PX25 at 15. He also explained that Petitioner reported that her back pain started after her
injury at work and “who knows when the preexisting degenerative disc disease occurred, and at that time there
is no mention of Fibromyalgia[,]” but it was his opinion that she had objective and subjective evidence of pain
that started after her work accident and he was trying to treat that. PX25 at 17-19.

Dr. Raghavendra further testified that he felt Petitioner’s need for an injections were necessary, but could not
say if it was related to her work accident or not. PX25 at 16, 23-24, 30. He explained that Petitioner’s pain
started with her accident and the injections were to treat her pain. PX25 at 30-31. Dr. Raghavendra also
testified that he did not review Petitioner’s treatment records from Dr. Ostrowski. PX25 at 13. He also testified

that he could not say or opine whether Petitioner’s fibromyalgia diagnosis is related to the accident at work on
June 28, 2010. PX25 at 13.

When Petitioner returned to him on April 12, 2013, Dr. Raghavendra testified that Petitioner had pain with
bending forward and backward, decreased sensations on the left leg, a painful or tender right hip/bursa region,
and normal muscle strength. PX25 at 20. He also testified that she had painful fibromyalgia regions all over her
body. Jd. He diagnosed her with ongoing lumbosacral pain since 2010, fibromyalgia, L5-S1 degeneration with
an annular tear. PX25 at 21. Dr. Raghavendra testified that Petitioner did not specifically indicate when her hip
pain started and that it was a part of all her other pain complaints. /d. However, he testified that her hip bursitis
was part of fibromyalgia also. PX25 at 22. Dr. Raghavendra testified that he could not opine whether Petitioner
had any permanent effects from the fall at home in March of 2014. PX25 at 25-28.

Dr. Raghavendra also testified that he could not opine whether Petitioner was able or unable to work at any
level. PX25 at 32-33. He did not know what her job was at the time of her accident. I/d. Dr. Raghavendra also
testified that he had no opinion whether Petitioner had reached maximum medical improvement. PX25 at 33.

On cross examination, Dr. Raghavendra testified that he understood that Petitioner repetitively bent over to scan
multiple pallets when she felt pain. PX25 at 34-35. He also testified that he had no opinion whether the

findings in Petitioner’s 2011 lumbar MRI were caused by Petitioner bending over on June 28, 2010. PX25 at
37-39.

Dr. Raghavendra also testified on cross examination that he never diagnosed Petitioner with fibromyalgia.
PX25 at 41. On re-direct examination, he testified that while he did not diagnose Petitioner with fibromyalgia
she showed signs of having the condition “[tjwo years later, not in the beginning visit.” PX25 at 43.
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Deposition Testimony — Dr. Heim

On March 31, 2015, Respondent called Petitioner’s treating physician, Dr. Heim, as a witness who gave
testimony at an evidence deposition. RX3. He is a board-certified orthopedic surgeon specializing in spinal
disorders. RX3 at 4-5. Dr. Heim testified about his medical treatment of Petitioner and rendered several
opinions. See generally RX3.

Dr. Heim testified that Petitioner first saw him on September 28, 2010 and he reiterated the notations made in
his progress note of that date. RX3 at 6-10; RX3 (Dep. Exh. 3). He explained that he reviewed Petitioner’s
lumbar MRI of July 2, 2010 which generally corresponded with his findings when he reviewed her MRI films
which essentially showed some early degenerative changes at L5-S1. RX3 at 10. Dr. Heim testified that his
physical examination of Petitioner on this date did not show any sign of acute trauma and he diagnosed a
degenerative L5-S1 disc with an annular tear and mechanical low back pain, which he described as pain that was
aggravated by activity and improved by inactivity. RX3 at 12-13. He recommended physical therapy followed
by work hardening and an increase in physical activity to parallel her efforts in physical therapy. RX3 at 13.

When he next evaluated Petitioner on November 2, 2010, Dr. Heim noted Petitioner’s reports of various
symptoms not limited to frequent light-headedness, episodes of diffuse tingling in the spine, swelling of the
neck, groin and breast, numbness in both lower extremities, diffuse pain in a nondermatomal and non-myotomal
patterns (i.e., ones that did not follow the distribution of any given nerve) after undergoing lumbar traction,
hypertension, as well as tingling in both hands that resolved after several minutes. RX3 at 13-14. Dr. Heim
testified that from Petitioner’s physical examination it “did not appear that there was a specific spinal diagnosis
that could explain the multiple and widespread symptoms.” RX3 at 14-15. He noted that he could not explain
the degree of her symptomatology or relate them directly to her spine. RX3 at 15.

As of Petitioner’s last visit on December 7, 2010, Dr. Heim noted Petitioner’s reports of ongoing and
increasingly diverse symptoms as well as her treatment at the Mayo Clinic and for a D&C. RX3 at 17-18. Dr.
Heim testified that he had no other scheduled visits with Petitioner and he referred her out to Dr. Nockels or Dr.
Ondra, both spine surgeons. RX3 at 19-20, 24.

On cross examination, Dr. Heim testified that he did not note any swelling on physical examination as reported
by Petitioner. RX3 at 21. With regard to the trigger point tenderness noted at the December 7, 2010 visit, Dr.
Heim testified that it was noted due to Petitioner’s report not his examination findings. RX3 at 22-23. He

maintained that as of December 7, 2010, the etiology of Petitioner’s reported symptoms could not be identified
to the spine. RX3 at 23.

Dr. Heim also testified on cross examination that fibromyalgia is not a condition treated by surgeons, although
he believed that it was a real condition suffered by some patients. RX3 at 23-24. He also opined that

Petitioner’s June 28, 2010 accident was responsible for Petitioner’s initial complaints as of her initial visit with
him. RX3 at 25-26.

Additional Information

Prior to June 28, 2010, Petitioner testified that she had a dog-walking business that she sold before the accident
happened. Tr. at49. She also ran many marathons and was very active, healthy and strong. Id.
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At the time of the hearing, Petitioner used a cane and explained that she did so every day. Tr. at49. Itis
something that was not prescribed by a doctor, but helps her with balance and she feels more stable standing or
walking with it. /d. On cross examination, Petitioner testified that she had been using the cane for her left hip

to assist with balance over the past 5-6 months, every day. Tr. at 70. She acknowledged that it was not
prescribed by a doctor. Jd.

With regard to the change in her symptoms after the accident at work, Petitioner testified that she was initially,
mainly complaining of low back pain going into her leg and now it felt like her body was bruised all over to
touch and she had burning sensations and tingling in her legs and feet. Tr. at 41. She explained that,
sometimes, just to lay still her body hurt so badly that she did not want the sheets to touch her and she felt
overall body pain like she had never experienced before. Id.

Petitioner testified that she took this picture on August 25, 2013 of her left hand to show the discoloration, how
it was swelling, and that the pockets between her fingers were swollen. Tr. at 50-51. She explained that there

are other occasions when her hand looks like this and the swelling is ongoing, but that it is very painful to move
her fingers. Tr. at 51.

On cross examination, Petitioner also testified with regard to the mechanism of injury that she reported to her
doctors. Tr. at 59. She testified that she did described to her doctors that she had to craw! around to look for the
bar code label to be scanned and had to bend, turn and crawl to do so. J/d. She explained that she may not have

specifically stated to all of her doctors that she had to crawl, but she did describe what she had to do in order to
scan. Tr. at 59-60.

Petitioner also testified that she is somewhat of an accomplished musician making CDs and playing the guitar
and a “cajon,” which is a type of drum. Tr. at 67. She explained that she has continued to play sparingly after
June 28, 2010 for her church. Tr. at 67-68. She testified that she plays at her church maybe once every six
weeks, can no longer stand when she plays, and plays the guitar limitedly now because her hands no longer have
the dexterity that they used to have. Tr. at 69. She explained that she finds herself singing more than playing.
Id. On re-direct examination, Petitioner testified that she has never earned money as a musician. Tr. at 74.

Petitioner testified that she has not been back to work since this accident. Tr. at 52. To the best of her

knowledge, no doctor within the last 2 years has released her back to any type of work. /d. She began receiving
social security benefits at a monthly rate of $1,459.00. Tr. at 53.

On cross examination, Petitioner testified that she has not conducted any type of a job search or attempted to
pursue employment after June 28, 2010. Tr. at 72. She has an associate’s degree in legal, secretarial and
executive management. /d. Petitioner testified that she has not been treating with a psychiatrist for depression,

but added that the Cymbalta helps with that. Tr. at 72. She also testified that she continues to drive an
automobile. Tr. at 74-75.

Since her accident, Petitioner explained that she has suffered from depression and “fibro fog” where she cannot
complete thoughts or sentences at times. Tr. at 54-55. She also testified that she has pain all day long and that
these issues have affected intimate relations with her wife because it hurts to be touched. /d. Petitioner also
testified that she experiences pain when the weather changes similar to having full-body flu with swelling,
tingling, and burning in her legs and her feet, her elbows. Tr. at 55-56.
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Petitioner testified that she continues to take her medications as well as over-the-counter D3 2000 for a vitamin
D deficit and over-the-counter probiotic medications to address stomach issues and irritable bowel syndrome
associated with the fibromyalgia medications. Tr. at 56. She explained that she never had to take such
medications or had the swelling and other symptoms she described before June 28, 2010. Id.

ISSUES AND CONCLUSIONS

The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator’s and
parties’ exhibits are made a part of the Commission’s file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator’s decision relating to Issues (C) and (D), whether an accident occurred that
arose out of and in the course of Petitioner’s employment by Respondent and the date of the accident, the
Arbitrator finds the following;

In light of the record as a whole, the Arbitrator finds that Petitioner has established that she sustained a
compensable injury while working for Respondent on June 28, 2010 involving her low back. In so concluding,
the Arbitrator notes that Petitioner’s testimony about the mechanism of injury is not wholly consistent, her first
orthopedic physician {Dr. Heim) was unable to correlate the extent of her subjectively reported symptoms to
objective medical evidence of her low back condition, and that her first rheumatologist (Dr. Ostrowski) who
diagnosed her with fibromyalgia was unable to causally connect to that diagnosis to her accident at work.
Petitioner also asserts that her accident at work on June 28, 2010 stemmed from an acute incident or resulted
from repetitive activities that resulted in an acute onset of low back symptoms. Notwithstanding, the evidence
as a whole reflects that Petitioner did have an acute onset of certain symptoms while engaged in work-related
activities that were not present before June 28, 2010.

An employee’s injury is compensable under the Act only if it arises out of and in the course of the employment.
820 ILCS 305/2 (LEXIS 2003). The “in the course of employment” element refers to “[i]njuries sustained on an
employer’s premises, or at a place where the claimant might reasonably have been while performing his duties,
and while a claimant is at work....” Metropolitan Water Reclamation District of Greater Chicago v. IWCC, 407
Ill. App. 3d 1010, 1013-14 (1st Dist. 2011). The “‘arising out of* component refers to the origin or cause of the
claimant’s injury and requires that the risk be connected with, or incidental to, the employment so as to create a
causal connection between the employment and the accidental injury.” Metropolitan Water Reclamation
District, 407 1Il. App. 3d at 1013-14 (citing Caterpillar Tractor Co. v. Industrial Comm’n, 129 111. 2d 52, 58
(1989)). A claimant must prove both elements were present (i.e., that an injury arose out of and occurred in the
course of his employment) to establish that his injury is compensable. University of Hlinois v. Industrial
Comm’n, 365 1ll. App. 3d 906, 910 (1st Dist. 2006).

It is undisputed that Petitioner was at work on June 28, 2010. She reported an injury to one of Respondent’s

representatives on that date and completed a handwritten and detailed three-page injury report the following day
describing her accident. Therein, Petitioner

The medical records, Petitioner’s reports to Respondent’s Section 12 examiner (Dr. Phillips) and Petitioner’s
written report also reflect somewhat differing reports about the mechanism of injury. However, the Arbitrator
finds that these differences are de minimus when considering the record as a whole. Petitioner was physically
engaged in scanning products on pallets when she felt an immediate onset of low back pain which she
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immediately reported, for which she received evaluation and treatment soon thereafter, and which all of the

medical records confirm were not present before her work activities on June 28, 2010. Based on the foregoing,
the Arbitrator finds that Petitioner sustained a compensable injury to her low back on June 28, 2010.

In support of the Arbitrator’s decision relating to Issue (F), whether the Petitioner’s current condition of
ill-being is causallv related to the injury, the Arbitrator finds the following:

The crux of the parties’ dispute in this case is whether Petitioner developed anything other than a low back
condition as a result of her accident at work. Petitioner testified about and the record reflects that she received
medical treatment for myriad other reported symptoms resulting in other diagnoses, the most fervently debated
of which is fibromyalgia. Based on a considered evaluation of the entirety of the evidence as delineated in the
findings of fact above, the Arbitrator finds that Petitioner has failed to establish a causal connection between any
alleged conditions other than her low back condition with radiculopathy and her accident at work.

To recover in a preexisting condition case, a claimant need only establish a causal connection between her
work-related injury and claimed current condition of ill-being by showing that her injury aggravated or
accelerated the preexisting disease. Sisbro, Inc. v. Industrial Commission, 207 I11. 2d 193, 204-206, (2003). It
has long been held that an employer takes its employees as it finds them. Sisbro, 207 Ill. 2d at 205 (citing
Baggett v. Industrial Commission, 201 111.2d 187, 199 (2003)). As in this case, even where an employee has a
pre-existing condition that renders her more vulnerable to an injury, “recovery for an accidental injury will not
be denied as long as it can be shown that the employment was also a causative factor.” See Sisbro, 207 111. 2d at
205 (citing Caterpillar Tractor Co. v. Industrial Commission, 92 111. 2d at 36; Williams v. Industrial
Commission, 85 1ll. 2d 117, 122 (1981); County of Cook v. Industrial Commission, 69 Ill. 2d 10, 18 (1977)).

All of Petitioner’s treating physicians, second opinion doctors, and Dr. Phillips agree that Petitioner had pre-

existing degeneration in the low back, and throughout the spine, at the time of her accident as evidenced by her
July 2, 2010 lumbar MRI.

The Appellate Court’s decision in Waldorf Corp. v. Industrial Commission is instructive in a case such as
Petitioner’s where a claim for compensation is based on a fibromyalgia diagnosis. Waldorf Corp. v. Industrial
Comm., 303 1Il. App. 3d 477 (1st Dist. 1999). In Waldorf, the Appellate Court acknowledged that finding
causal connection between a fibromyalgia diagnosis and a claimed work injury was not precluded simply
because the etiology of the disease was unclear. 303 Ill. App. 3d at 482-83. Since then, the medical community

has continued to study the etiology of fibromyalgia as demonstrated in the disputed facts of Petitioner’s case as
well as Illinois Workers® Compensation Commission cases over decades.

Examining Petitioner’s testimony, she contends that while she was diagnosed with various conditions post-
accident stemming from the low back, she was searching for the correct diagnosis for her panoply of symptoms,
ultimately being fibromyalgia. It is this condition to which she relates her pain and symptoms, and which she
asserts resulted directly from her accident at work. Petitioner also maintains that, as a result of her accident and
subsequent overall physical condition, she is permanently and totally disabled.

Petitioner’s first orthopedic physician, Dr. Heim, gently noted that he was unable to explain Petitioner’s
subjective reports. As of November 2, 2010, he noted that he was “...not able to explain the degree of
[Petitioner’s] symptomatology nor relate them directly to her spine. It is not clear if any spine-related symptoms
exist at this point.” PX14. He also stated that he was “not able to describe any specific functional limitations
regarding [Petitioner’s] spine.” Jd. As of December 7, 2010, Dr. Heim maintained that “[a]t this point in time,
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[he was] remain unable to explain the degree of [Petitioner’s] symptomatology as related to her spine.” /d.
Petitioner did not return to see Dr. Heim after his inability or refusal to provide a causal connection opinion.

Petitioner then sought consultation at the Mayo Clinic and saw Dr. Inwards, a hematologist, who made
diagnoses based on the records available to him and his examinations, but no opinion as to the etiology of

Petitioner’s herniated disc with back pain or any other condition. Petitioner then saw a second spine specialist,
Dr. Nockels.

Dr. Nockels was also unable to explain Petitioner’s subjectively reported symptoms from an orthopedic or
neurosurgical perspective beyond finding that she was not a surgical candidate and needed conservative
treatment with pain management and/or rheumatological care as directed by other physicians. As of March 17,
2011, Dr. Nockels reviewed the MRI of Petitioner’s entire spine finding moderate disc bulges at C5-C6 and C6-
C7 without significant cord compression, and a mild disc bulge at L4-L5 without significant cord compression
or nerve root compression. He did not recommend any surgery and referred Petitioner for consultations with
other specialists. As of on April 4, 2011, Dr. Nockels continued to note that he was “unable to get beyond the
diagnostic phase for this patient. I am unable to determine a cause for her pain with certainty. She asked me to
become involved in her work status, and — beyond accommodating her with off time during the required studies
—I'am unable to provide her with a definitive work status now or in the future.” PX20.

Respondent also had Petitioner examined on three occasions by its own physician, Dr. Phillips, pursuant to
Section 12 of the Act. Dr. Phillips agreed with the findings of Dr. Nockels insomuch as he was also unable to
determine a cause for Petitioner’s pain with certainty. At the time of her last evaluation, Dr. Phillips noted at
least three positive Waddell signs on physical examination; signs of nonanatomic pain behavior or signs that did
not fit with spinal anatomy. Petitioner exhibited walking with an abnormal gait, walking on her heels and toes
causing excruciating back pain, tenderness to palpation with even the lightest palpation of the [umbar area, a
normal neurologic exam of the lower extremities, and even less range of motion than at her last visit with only
10 degrees available in any direction.

Ultimately, Dr. Phillips maintained that Petitioner suffered a lumbar sprain/strain as it related to her accident.
He testified that he did not have a specific diagnosis for her ongoing, fairly diffuse complaints other than
fibromyalgia, which he testified that was “sort of a catch phrase for just muscle pain[,]” as diagnosed by other
treating doctors. RX2 at 23-24. He acknowledged that, while he is not an expert in fibromyalgia, he treats
patients with that diagnosis and he does believe that the condition exists. Notwithstanding, he explained that
when he first saw Petitioner in July of 2010 she did not exhibit any symptoms of fibromyalgia. With regard to
her sprain/strain, Dr. Phillips testified that this should have resolved by the beginning of November of 2012 and
that Petitioner required no further medical care beyond that which he recommended and Petitioner underwent.

The Arbitrator finds the opinions of Respondent’s Section 12 examiner, Dr. Phillips, to be persuasive given the
totality of the evidence in this case; particularly in light of the medical records of Petitioner’s own treating
physicians. Both Dr. Heim and Dr. Nockels specifically declined to render causal connection opinions and
noted that Petitioner’s subjectively reported symptoms failed to correlate to their objective findings.

Although Petitioner asserts that she developed fibromyalgia after her low back injury—which would
presumably explain Dr. Heim and Dr. Nockels® inability to determine a cause for her pain—the record as a
whole reflects that they are not singular in their refusal to opine on causality or inability to clinically explain the
source, location, or degree of her subjectively reported complaints as related to her accident, even in part. Thus,
Petitioner relies on the diagnosis of Dr. Ostrowski, her first rheumatologist, but the opinions of her second
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rheumatologist, Dr. Nayak. The Arbitrator does not find the opinions of Dr. Nayak to be persuasive in this case.

Dr. Ostrowski was the first physician to diagnose Petitioner with fibromyalgia. Her records reflect Petitioner’s
subjectively reported complaints and an accident at work occurring on June 28, 2010. However, Dr. Ostrowski
did not opine that Petitioner’s fibromyalgia was causally related to the accident at work. Petitioner eventually
ceased treatment with Dr. Ostrowski. She testified that Dr. Ostrowski did not “listen” to her. Dr. Ostrowski’s
medical records paint a different picture.

Dr. Ostrowski saw Petitioner for the first time on March 25, 2011. She noted that Petitioner had been evaluated
by neurosurgery and was not a surgical candidate. Dr. Ostrowski specifically noted that “[p]rior to her injury,
[Petitioner] was running marathons and was very active. She had an injury 6/28/10. SHe is a shipping manager,
and as she was bending and inspecting the packages (holding scanner), and then developed pain in her lower
back. She has not had improvement in her back pain.” PX20. After a physical examination noting 13 tender
points and a normal neurological exam, Dr. Ostrowski found that Petitioner’s generalized pain was most
consistent with fibromyalgia. She also commented on the etiology of Petitioner’s complaints.

Specifically, Dr. Ostrowski stated that “'{#]he etiology is unclear, but lack of restorative sleep is associated with
fibromyalgia, and patient states that she has not had more than 4-5 hours of sleep since she hurt her back. She
will be seeing IR for facet injection for the back. ... ] recommend the above treatment options, which can be
coordinated with patient’s PCP and/or a psychiatrist if already involved. ... have no other recommendations to
offer from a Rheumatological/autoimmune perspective regarding fibromyalgia. Patient is to return to clinic as
needed.” PX20 (emphasis added). Petitioner did return to see Dr. Ostrowski and on May 2, 2011 she noted
Petitioner’s request for off work notes. Dr. Ostrowski indicated that she did “not write notes for absence from
work or for disability for the diagnosis of fibromyalgia.” PX20. She also noted her discussion with Petitioner
that she “did not routinely follow fibromyalgia as it is not a rheumatic autoimmune disease.” PX20.

Petitioner’s presentation at her last visit with Dr. Ostrowski on March 19, 2012 reflects that Petitioner was
“tearful because she has not been able to go back to work due to her pain and has requested for my input
regarding the causality of her fibromyalgia as a result of her work.” PX20. Dr. Ostrowski noted her discussion
with Petitioner “...that I still am not able to give opinion as to the causality for fibromyalgia being linked to her
work, since we still do not understand the full etiology of fibromyalgia. However, I am able to provide records

as needed which document my exam findings, etc. Pt agreeable.” Id. (emphasis added). Petitioner did not
return to see Dr. Ostrowski.

With regard to her fibromyalgia condition, Petitioner relies on a causal connection opinion that was offered by
Dr. Nayak, her second rheumatologist. In the context of this record, it is significant that when Petitioner came
to Dr. Nayak she already had a fibromyalgia diagnosis from Dr. Ostrowski; a rheumatologist who worked in
conjunction with Petitioner’s neurosurgeon and pain management doctor at Loyola (Dr. Nockels and Dr.
Raghavendra) and who refused to give an opinion noting the relatedness, if any, of Petitioner’s fibromyalgia to
her accident at work. It is also significant that, despite two depositions, Dr. Nayak was unable to relate
Petitioner’s fibromyalgia to the accident at work with much confidence or understanding of the accident.

Petitioner first saw Dr. Nayak on June 26, 2012, almost exactly two years after her accident at work. Dr. Nayak
noted Petitioner’s presentation with “diffuse myalgias and arthralgias and dx of fibromyalgia w/ hx of work
related injury on 6/28/10 resulting in severe low back pain and MRI noted for hemiated disc and annular tear in

Jumbar region for which she has undergone extensive physical therapy and epidural/facet injections in summer
2010." PX23.
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On December 4, 2012, Dr. Nayak authored a narrative report in which she stated that “Although [Petitioner] was
not under my care prior to the work accident on June 28, 2010 and I had the opportunity to participate in her
care one year after this incident,beginning June 26, 2012, after review of her medical records and after
obtaining a complete medical history and performing a physical examination on [Petitioner], I believe that her
symptoms of fibromyalgia may have been exacerbated by her work accident.” PX30 (Dep. Exh. 2). Dr. Nayak
did not note Petitioner’s reported mechanism of injury at work. Moreover, Petitioner testified that she had no
symptoms in the low back, or anywhere in her body, before her accident at work. It is unclear from the opinion
contained in the narrative report if Dr. Nayak understood that Petitioner has some, or any, symptoms before
June 28, 2010.

In any event, at a deposition Dr. Nayak testified that Petitioner’s low back pain and fibromyalgia were
exacerbated after the accident at work. PX30 at 29-30. She elaborated that it was very difficult for her or
anyone to pinpoint the causes of fibromyalgia; “[w]e are not quite clear on that in general terms in terms of
etiology for fibromyalgia. However, we do know that trauma can exacerbate it and in this case it seems that it's
very possible that trauma may have exacerbated her fibromyalgia.” PX30 at 21-22 (emphasis added). She also
explained that diagnosing fibromyalgia was “actually the exclusion of, you know, making sure that other tests
are actually normal that’s important to have while you're diagnosing -- making this diagnosis.” PX30 at 36.
Again, there is no indication from Dr. Nayak’s records or testimony that she understood the mechanism of
Petitioner’s injury at work regardless of the slightly varied reports noted by other physicians or to which
Petitioner testified at trial.

Dr. Nayak also conceded that fibromyalgia could occur with or without trauma. She explained that the patients
she sees generally come to her with a diagnosis and symptoms that did not necessarily stem from a particular
event exacerbating the condition. She explained generally that “[w]e look for certain exacerbating things that
might have brought on this process but sometimes we don't find anything, so it's very possible that it could be
an etiology that we 're unable to identify.” PX30 at 36 (emphasis added). Ultimately, Dr. Nayak admitted that
she did not know whether Petitioner’s fibromyalgia did or did not result from her accident at work. She simply
maintained that Petitioner’s symptoms reportedly began after her accident at work.

“Expert opinions must be supported by facts and are only as valid as the facts underlying them.” Gross v. JIl.
Workers' Comp. Comm'n, 2011 IL App (4th) 100615WC, *16-17, 960 N.E.2d 587, 594 (4th Dist. 2011) (citing
Inre Joseph S., 339 1ll. App. 3d 599, 607, 791 N.E.2d 80, 87, 274 Ill. Dec. 284 (2003)). The Court went on to
specify that such opinions are “only as valid as the reasons for the opinion.” Id. (citing Kleiss v. Cassida, 297
Ill. App. 3d 165, 174, 696 N.E.2d 1271, 1277, 231 Iil. Dec. 700 (1998)).

Given the lack of understanding of the mechanism of injury, Petitioner’s presentation to her with diffuse
symptoms over two years after her accident, and the equivocal manner in which she testified about the possible
etiology of Petitioner’s fibromyalgia, the Arbitrator does not find Dr. Nayak’s opinions to be persuasive.
Moreover, the only two rheumatologists that evaluated Petitioner were her chosen treating physicians. They
both diagnosed Petitioner with fibromyalgia and no contrary opinion was provided, but it is Petitioner’s burden
to show that her conditions of ill-being are somehow related to her accident. As explained above, Dr. Nayak’s
opinions taken alone are unpersuasive, but when considered in light of other treating physicians’ inability to
correlate the etiology of Petitioner’s subjective complaints to her accident, those opinions are rendered even
more so. Again, considering the sum of Petitioner’s testimony she appears to assert that every symptom that she
has experienced after June 28, 2010 is related to her accident at work. However, “[I]iability cannot be premised
upon imagination, speculation or conjecture but must arise from facts established by a preponderance of the
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evidence.” Illinois Bell Tel. Co. v. Industrial Comm’n, 265 Ill. App. 3d 681, 685 (1st Dist. 1994). Petitioner
must establish some causal link between the affected body part or condition and the accident at work.

There is also evidence in the record regarding Petitioner’s claimed left hip condition and the relatedness, if any,
to her accident at work. The record contains no indication that Petitioner had any symptoms or problems with
her left hip before her accident at work. There is also no evidence that she had any hip complaints at or near the
time of her accident. Petitioner testified that she did not have any type of accident involving her hip and she did
not remember feeling hip pain right after her accident at work on June 28, 2010. These facts are uncontroverted.
While Dr. Raghavendra treated Petitioner’s subjective complaints, when examined closely, his opinions

regarding the relatedness of her hip complaints to her accident are limited to Petitioner’s fibromyalgia diagnosis
and subsequent fall at home in 2014.

The medical records reflect that Petitioner’s first specific complaint of hip pain is noted to stem from the low
back and radiate into both hips by Dr. Abusharif at her last visit with him on September 2, 2010 two months
after her accident. By November 13, 2012, Petitioner reported to Dr. Nayak that she had an exacerbation of left
hip pain and persistent flu-like symptoms with fatigue and bruised feeling throughout her body with hand
stiffness and paresthesias. As of December 26, 2012, Petitioner reported one month of worsening right-sided
low back pain and left hip pain to Dr. Nockels. As of February 21, 2013, Petitioner saw Dr. Nayak reporting no
benefit with her treatment at Loyola for persistent left-sided back pain radiating to the left lateral hip region.
She continued to receive injections and treatment with Dr. Raghavendra, Dr. Nockels and Dr. Nayak for hip
complaints through her fall at home in early 2014. She claims that this fall at home almost four years after her
accident at work was caused by weakness in her legs during her treatment for fibromyalgia, a condition she
claims resulted from her accident at work and has deteriorated her physical condition overall.

Petitioner’s primary care physician, Dr. Wrona, opined in a letter written almost exactly four years after
Petitioner’s work accident that her “low back pain and hip bursitis could have contributed to her fall injury. It is
unclear to me what role fibromyalgia plays to this situation.” Dr. Raghavendra was asked about Petitioner’s hip
condition. He testified that Petitioner did not specifically indicate when her hip pain started and simply
explained that it was a part of all her other pain complaints. Petitioner also offered the testimony of Dr. Nayak
who equivocally explained that Petitioner’s lefi hip bursitis could be associated with any number of things
including her low back problems, her fibromyalgia, or simply be an isolated condition. But, she ultimately
admitted that she could not opine whether Petitioner’s left hip bursitis was related to her accident at work.

Petitioner also offered the testimony of Dr. Raghavendra, her pain management physician. He treated
Petitioner’s low back, left hip, and overall pain complaints. However he did not offer an opinion on Petitioner’s
fibromyalgia condition and his other opinions were limited. Dr. Raghavendra testified that he did not review
Petitioner’s treatment records from Dr. Ostrowski. With regard to her hip pain, he acknowledged that Petitioner
did not specifically indicate when it started but also testified that Petitioner’s hip bursitis was part of
fibromyalgia also. He later acknowledged that he never diagnosed Petitioner with fibromyalgia, and merely
noted that Petitioner showed signs of having the condition “[t]wo years later, not in the beginning visit.” PX25
at 43. Dr. Raghavendra also testified that he could not opine whether Petitioner was able or unable to work at
any level, and he had no opinion whether Petitioner had reached maximum medical improvement.

To the extent that Petitioner sustained a low back injury that resulted in any objectively supported radiating
symptoms into or through the hips, such complaints are addressed in conjunction with Petitioner’s low back
injury. However, based on all of the foregoing, the Arbitrator finds that Petitioner has failed to establish a
causal connection between any acute injury to the hip or symptoms in the left hip resulting from fibromyalgia.
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Based on all of the foregoing, the Arbitrator finds that Petitioner has established causal connection between her
low back and accident at work to the extent opined by Respondent’s Section 12 examiner, Dr. Phillips, and
further finds that Petitioner failed to establish that any other conditions are causally related to her accident.

In support of the Arbitrator’s decision relating to Issue (J), whether the medical services that were
provided to Petitioner were reasonable and necessary, whether Respondent has paid all appropriate
charges for all reasonable and necessary medical services, the Arbitrator finds the following:

“Under section 8(a) of the Act (820 ILCS 305/8(a) (West 2006)), a claimant is entitled to recover reasonable
medical expenses, the incurrence of which are causally related to an accident arising out of and in the scope of
her employment and which are necessary to diagnose, relieve, or cure the effects of the claimant’s injury.”
Absolute Cleaning/SVMBL v. [Il. Workers' Compensation Comm n, 409 I11. App. 3d 463, 470 (4th Dist. 2011)
(citing University of llinois v. Industrial Comm 'n, 232 Il App. 3d 154, 164 (I1st Dist. 1992)). Whether a
medical expense is either reasonable or necessary is a question of fact to be resolved by the Commission, and its
determination will not be overturned on review unless it is against the manifest weight of the evidence. F&B
Manufacturing Co. v. Industrial Comm'n, 325 1lI. App. 3d 527, 534 (1st Dist. 2001).

As explained more fully above, the Arbitrator finds that Petitioner has established causal connection with regard
to her low back condition to the extent opined by Dr. Phillips. He last examined Petitioner on June 4, 2013.
However, this was also the first time that he reviewed the majority of Petitioner’s medical records. Indeed, Dr.

Phillips, and Respondent, relied in part on the opinions of these doctors in arguing that Petitioner’s condition is
not as severe as she claims.

While Petitioner continued to receive medical treatment related to the low back beyond that recommended by
Dr. Phillips, it was this very treatment and the observations of Petitioner’s treating physicians that buttress Dr.
Phillips’ conclusions. Also, at least in part, Dr. Phillips as well as all of the treating physicians relied on

Petitioner’s subjective reports in diagnosing and treating her. This is reflected in the deposition testimony of the
physicians involved in this case and Petitioner’s treating medical records.

Thus, the Arbitrator awards the medical bills incurred by Petitioner related to the low back through June 4,2013
as reflected in Petitioner’s Exhibits that remain unpaid to be paid by Respondent as provided in Sections 8(a)
and 8.2 of the Act. Petitioner’s claim for payment of other medical bills is denied.

In support of the Arbitrator’s decision relating to Issue

disability benefits, the Arbitrator finds the following;

In light of the causal connection analysis explained above, the Arbitrator addresses Petitioner’s claim that she is

entitled to temporary total disability benefits for the disputed period beginning June 28, 2010 through June 4,
2015.

Petitioner’s entitlement to temporary total

“The period of temporary total disability encompasses the time from which the injury incapacitates the claimant
until such time as the claimant has recovered as much as the character of the injury will permit, i.e., until the
condition has stabilized.” Gallentine v. Industrial Comm n, 201 111 App. 3d 880, 886 (2nd Dist. 1990). The
dispositive test is whether the claimant’s condition has stabilized, i.e., reached MMI. Sunny Hill of Will County
v. lil. Workers’ Comp. Comm'n, 2014 IL App (3d) 130028WC at *28 (opinion filed June 26, 2014); Mechanical
Devices v. Industrial Comm'n, 344 111 App. 3d 752, 760 (4th Dist. 2003).
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As explained above, the Arbitrator finds that Petitioner’s current condition of ill-being in the lumbar spine is
causally related to her injury at work to the extent opined by Dr. Phillips as of June 4, 2013. He maintained
through that date that Petitioner reached maximum medical improvement as of November 7, 2010. Dr. Heim
and Dr. Nockels did not place Petitioner off work at any point through June 4, 2013 as it related to her low back.
Petitioner’s other treating physicians who had her off work or in light duty status were treating wholly unrelated
conditions, fibromyalgia, or pain related to these conditions.

Based on all of the foregoing, the Arbitrator finds that Petitioner is entitled to temporary total disability benefits

from June 26, 2010 through November 7, 2010. Petitioner’s claim for additional temporary total disability
benefits is denied.

In support of the Arbitrator’s decision relating to Issue (L), the nature and extent of Petitioner’s injury,
the Arbitrator finds the following:

Based on the record as a whole—which reflects that Petitioner sustained an aggravating injury to the low back
resulting in extensive conservative medical care including inj ections 1o resolve pain and radiculopathy—the
Arbitrator finds that Petitioner has established permanent partial disability to the extent of 5% loss of use of the
person as a whole pursuant to Section 8(d)(2).

In support of the Arbitrator’s decision relating to Issue (M), whether penalties or fees should be imposed
upon Respondent, the Arbitrator finds the following:

Based on the record as a whole, the Arbitrator finds that no penalties or attorney’s fees should be imposed on
Respondent. In so concluding, Section 19(k) of the Act provides in pertinent part:

In case where there has been any unreasonable or vexatious delay of payment or intentional
underpayment of compensation, or proceedings have been instituted or carried on by the one
liable to pay the compensation, which do not present a real controversy, but are merely frivolous
or for delay, then the Commission may award compensation additional to that otherwise payable
under the Act equal to 50% of the amount payable at the time of such award. Failure to pay
compensation in accordance with the provisions of Section 8, paragraph (b) of this Act, shall be
considered unreasonable delay. 820 ILCS 305/19(k) (Lexis 2010).

Section 19(1) provides in pertinent part:

If the employee has made written demand for payment of benefits under Section 8(a) or Section
8(b), the employer shall have 14 days after receipt of the demand to set forth in writing the reason
for the delay. In the case of demand for payment of medical benefits under Section 8(a), the time
for the employer to respond shall not commence until the expiration of the allotted 30 days
specified under Section 8.2(d). In case the employer or his or her insurance carrier shall without
good and just cause fail, neglect, refuse, or unreasonably delay the payment of benefits under
Section 8(a) or Section 8(b), the Arbitrator or the Commission shall allow to the employee
additional compensation in the sum of $30 per day for each day that the benefits under Section
8(a) or Section 8(b) have been so withheld or refused, not to exceed $10,000. A delay in payment

of 14 days or more shall create a rebuttable presumption of unreasonable delay. 820 ILCS
305/19(1) (Lexis 2010).
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Also, Section 16 of the Act provides for an award of attorney fees where an employer, its agent, or insurance
carrier “has been guilty of delay or unfairness towards an employee in the adjustment, settlement or payment of
benefits due such employee... or has been guilty of unreasonable or vexatious delay, intentional under-payment
of compensation benefits, or has engaged in frivolous defenses which do not present a real controversy, within
the purview of the provisions of paragraph (k) of Section 19 of this Act, the Commission may assess all or any

part of the attorney’s fees and costs against such employer and his or her insurance carrier.” 820 ILCS 305/16
(Lexis 2010).

Given the evidence, the Arbitrator finds that Respondent had a reasonable dispute as to whether Petitioner
sustained a compensable injury at work given the variations in mechanism of injury reported by her.
Respondent also had a reasonable dispute as to the conditions, if any, that were causally related to the claimed
accident at work or the continuing physical symptoms allegedly involving the entire spine, arms, legs, left hip,
and foot as well as the diagnosed fibromyalgia as alleged. Respondent’s conduct was not unreasonable,
vexatious and/or in bad faith.

Based on all of the foregoing and the totality of the evidence, the Arbitrator denies Petitioner’s claim for
penalties and fees under Sections 19(k), 19(I) or 16 of the Act.
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Page |
STATE OF ILLINOIS ) Affirm and adopt (no changes) D [njured Workers” Benefit Fund (§4(d))
) SS. I:’ Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:] Reverse D Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
I:l Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Dan Tuttle,
Petitioner,
VS, NO. 10WC038615
The Pacific Company, 1 6 I W C C ;
Respondent. @ l? 6 7

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses, causal
connection, notice, repetitive trauma, penalties and fees, permanent disability, temporary
disability, and being advised of the facts and law, affirms and adopts the Decision of the

Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed July 28, 2015 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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No bond is required for removal of this cause to the Circuit Court. The party commencing
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent
to File for Review in Circuit Court.

- g! .; -.'_J ‘;
DATED:  NOV 2 3 2016 / ?;5'4 A
SIM/sj Stephep#¥ Mathis

o-11/17/2016
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David L. Gore




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

TUTTLE, DAN Case# 10WC038615

Employee/Petitioner

THE PACIFIC COMPANY 1 6 I W C C @ 7 6 7

Employer/Respondent

On 7/28/2015, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
a

.If the Commission reviews this award, interest of 0.14% shall acerue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0786 BRUSTIN & LUNDBLAND LTD
CHARLES £ WEBSTER

10 N DEARBORN ST 7TH FL
CHICAGO, IL 60602

0507 RUSIN & MACIOROWSKI LTD
JAMES J ZAHOUR

10 § RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60608
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[ ] injured Workers’ Benefit Fund (§4(a))

|:| Rate Adjustment Fund (§8(g)

STATE OF ILLINOIS ) __D;cond Injury Fund (§8(e)18)
) None of the above
COUNTY OF COOK )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION

DAN TUTTLE Case #10 WC 38615
Employee/Petitioner

V.

THE PACIFIC COMPANY
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers’ Compensation Commission, in the city of Chicago, on April 24
and June 29, 2015. After reviewing all of the evidence presented, the arbitrator hereby
makes findings on the disputed issues, and attaches those findings to this document.

ISSUES:

A. [:I Was the respondent operating under and subject to the Illinois Workers'
Compensation or Occupational Diseases Act?

B. D Was there an employee-employer relationship?

C. |:| Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

D. D What was the date of the accident?

E. IZ Was timely notice of the accident given to the respondent?

F. & Is the petitioner's present condition of ill-being causally related to the injury?
G. D What were the petitioner's earnings?

H. D What was the petitioner's age at the time of the accident?

I D What was the petitioner's marital status at the time of the accident?
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L. Were the medical services that were provided to petitioner reasonable and
necessary?

K. [X] What temporary benefits are due: [] TPD [_] Maintenance X TTD?
L. What is the nature and extent of injury?

M. |:| Should penalties or fees be imposed upon the respondent?

N. |:| Is the respondent due any credit?

0. D Prospective medical care?

FINDINGS

= On May 12, 2009, the respondent was operating under and subject to the provisions of
the Act.

* On this date, an employee-employer relationship existed between the petitioner and
respondent.

» In the year preceding the injury, the petitioner’s average weekly wage was $1,384.78.

= At the time of injury, the petitioner was 47 years of age, single with no children under
I8.

ORDER:

= The petitioner failed to provide notice of a work injury to the respondent within 45 days
pursuant to Section 6(c) of the Act.

* The petitioner failed to prove that he sustained an accident on May 12, 2009, arising out
of and in the course of his employment with the respondent.

« The petitioner’s request for benefits is denied and the claim is dismissed.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.
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Signature of Arbitrator Date

JULQ b6 2010
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FINDINGS OF FACTS:

The petitioner received emergency care for chronic mild right shoulder pain at
Good Samaritan Hospital around 5:15 pm on May 12, 2009. He reported having a right
rotator cuff surgery five years earlier and being awakened at 3:00 am that morning with
severe pain in his right shoulder with movement that improved. He further reported using
a 90-pound jackhammer for about 45 minutes later in the day and having his right
shoulder pain increase again. Right shoulder and cervical x-rays revealed a cervical disc
disease but no fractures. The diagnosis was acute bursitis/tendonitis of the right shoulder
and possible cervical radiculopathy with cervical muscle spasm. On May 13", the
petitioner saw Dr. Lawrence Lieber at M&M Orthopedics and reported severe posterior
shoulder, neck and right upper extremity pain and numbness not associated with any
traumatic event that developed the prior night. Dr. Lieber’s impression was cervical
radiculitis. Physical therapy was prescribed. On May 27" the petitioner reported some
temporary relief with a Medrol Dosepak. Dr. Lieber opined that a cervical spine MRI on
June 1* confirmed evidence of a hemniated disc at C6-7, consistent with the petitioner’s
right arm discomfort, a ridge complex at C5-6 and a left paracentral herniation at C4-5.
Dr. Dalip Pelinkovic at M&M Orthopedics saw the petitioner on June 12" and noted
complaints of posterior right upper arm and ulnar forearm pain. Dr. Pelinkovic’s
diagnosis was right C7 radiculopathy for which he recommended an anterior cervical
discectomy and fusion at C6-7. The petitioner declined surgery at that time.

On May 26", the petitioner sought chiropractic care with Dr. James R. Lovell at
American Chiropractic and Pain for constant moderate right neck pain, constant moderate

throbbing, sharp and achy pain radiating to his posterior right upper shoulder and right



16IWCC076'7

medial upper thoracic region and constant moderate right arm numbness. The petitioner
reported that he woke out of sleep with it and that there was no injury.

The petitioner participated in Taekwondo in 2009 and earned a red/black belt on
July 14, 2009, and a black belt on October 30, 2009. The petitioner received chiropractic
modalities through June 21, 2010, at which time he reported some improvement in his
right neck area and a slight increase in the severity of his right arm numbness. Dr. Lovell
noted that the petitioner was at MMI.

Dr. Steven Mather at M&M Orthopedics saw the petitioner on July 26, 2010, and
noted that the petitioner had received 8 to 10 months of chiropractic care with minimal
improvement. Dr. Mather’s diagnosis was a right C6-7 disc herniation and on September
22™ he performed a C6-7 anterior cervical discectomy, decompression and anterior
cervical fusion. The petitioner reported on September 27" that his arm pain had resolved.
Dr. Mather discharged petitioner from his care and released him to retum to full-duty
work on January 7, 2011. Dr. Mather noted on February 11, 2011, that the petitioner had
some right neck discomfort if he overdoes it. The petitioner was released to normal
activities.

The petitioner moved to Florida and on June 24, 2013, sought care with Costal
Orthopedics for left shoulder pain. On August 27, 2013, he had a left shoulder
manipulation, arthroscopic SLAP repair and debridement. He had check-ups and therapy
through November 6, 2013,

The petitioner reported neck pain to the DuPage Medical Group on April 10,

2014. X-rays the same day revealed no instability or scoliosis, diffuse flowing
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spondylosis and diffuse facet arthropathy. The petitioner reported neck pain to Dr.
Mather on April 14, 2014, whose impression was cervical spondylosis.

At the request of respondent, Dr. Wehner evaluated the petitioner on February 7,
2011, and reviewed medical records on April 8, 2014. Dr. Wehner’s diagnosis was neck
pain, cervicaliga and multilevel disc degeneration. Dr. Wehner opined that the petitioner
was not injured at work while using a jackhammer and that he could return to full work
duties with respect to his cervical and right shoulder complaints.

FINDING WHETHER THE PETITIONER’S ACCIDENT AROSE OUT OF AND IN THE COURSE OF
THE EMPLOYMENT WITH THE RESPONDENT:

Based upon the testimony and the evidence submitted, the petitioner failed to
prove that he sustained an accident on May 12, 2009, arising out of and in the course of
his employment with the respondent.

The history the petitioner gave at Good Samaritan Hospital was chronic right
shoulder pain since a prior right shoulder surgery and waking up at 3:00 am on May 12,
2009, with severe pain in his right shoulder that improved and worsened again after using
a 90-pound jackhammer for 45 minutes. The petitioner denied any traumatic event to Dr.
Lieber on May 13, 2009. The petitioner told Dr. Pelinkovic on June 12, 2009, that his
symptoms started on May 12, 2009, without any trauma. Dr. Lovell noted on May 26,
2009, that the petitioner reported awakening out of sleep with pain and that there was no
injury. On July 26, 2010, the petitioner reported on an in-take questionnaire at Dr. Mather
that there was no work injury. After reviewing the emergency medical records, Dr.
Mather admitted at his deposition that his opinions were speculative since he believed it
was an acute injury due to the use of a jackhammer. He stated further that since the

petitioner had significant pain before going to work, he could not give an opinion within
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a reasonable degree of medical and surgical certainty that the petitioner’s injury was
caused by his work duties on May 12, 20009.

The testimony of Janice Gendron and Herman Bradshaw also belie the
petitioner’s testimony of a work injury on May 12, 2009. Mr. Bradshaw worked with
petitioner on May 12, 2009, and did not see the petitioner display any discomfort or hear
of any complaints. Ms. Gendron saw petitioner in the office after his return from the
worksite on May 12, 2009, and at Good Samaritan Hospital after he called her. Even
though he was asked by Ms. Gendron, the petitioner did not report that his condition was
due to an injury at work. The petitioner continued to work and perform his regular duties
with respondent and engaged in Taekwondo activities and earned a black belt by the end
of 2009. The petitioner is not credible. The opinions of Dr. Chmell are not consistent with
the evidence and are simply conjecture. The petitioner’s request for benefits is denied and
the claim is dismissed.

FINDINGS REGARDING WHETHER TIMELY NOTICE WAS GIVEN TO THE RESPONDENT:

The petitioner failed to prove that the respondent received timely notice of his
injury. Mr. Bradshaw and Ms. Gendron denied that the petitioner reported a work injury
on May 12, 2009, even when Ms. Gendron specifically inquired whether his cervical and
arm symptoms were due to his work duties. Nor did the petitioner indicate a work injury
to the medical providers at Good Samaritan Hospital or M&M Orthopedics or to Dr.
Lovell. Ms. Gendron’s first notice of the petitioner’s claim of a work injury on May 12,
2009, was a fax from M&M Orthopedics in July 2010. The petitioner failed to provide
notice of a work injury to the respondent within 45 days pursuant to Section 6(c) of the

Act. The petitioner’s request for benefits is denied and the claim is dismissed.
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FINDING REGARDING WHETHER THE PETITIONER’S PRESENT CONDITION OF ILL-BEING
IS CAUSALLY RELATED TO THE INJURY:

Based upon the testimony and the evidence submitted, the petitioner failed to

prove that his current condition of ill-being is causally related to a work injury.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) |:, Injured Workers’ Benefit Fund (§4(dy)
) SS. D Affirm with changes D Rate Adjustment Fund (§3(g))
COUNTY OF COOK ) I:' Reverse D Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
D Modify X] None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Trinity Hawkins,
Petitioner,
Vs, NO. 10WC040062
Sodexo,

p 16IWCC0766

DECISION AND OPINION ON REVIEW

Timely Petitions for Review having been filed by the parties herein and proper notice
given, the Commission, after considering the issues of accident, causal connection, temporary
disability, permanent disability, medical expenses, prospective medical care, and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 26, 2016 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $12,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

T % %7
oaTeD:  NOV 23 2016 W =54

SIM/sj StepHln J. Mathis

0-10/27/2016 R W
44 .

Mario Basurto







ILLINOIS WORKERS' COMPENSATION COMMISSION

% 2 NOTICE OF ARBITRATOR DECISION
HAWKINS, TRINITY Case# 10WC040062
Employee/Pelitioner

161w "
SODEXO CC@ ( 6 6
Employer/Respondent

On 2/26/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.45% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1920 BRISKMAN BRISKMAN & GREENBERG
RICHARD VICTOR

351 W HUBBARD ST SUITE 810

CHICAGO, iL 60654

2337 INMAN & FITZGIBBONS LTD
KEVIN DEUSCHLE

33 N DEARBORN ST SUITE 1825
CHICAGO, IL 60602
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‘ [ ] injured Workers’ Benefit-Fund (§4(d))

Rate Adjustment Fund (§8(g)

STATE OF ILLINOIS Second Injury Fund (§8(e)18)

[ None of the above

COUNTY OF COOK

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION

TRINITY HAWKINS Case #10 WC 40062
Employee/Petitioner

V.

SODEXO
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers’ Compensation Commission, in the city of Chicago, on
December 21, 2015, and February 1, 2016. After reviewing all of the issues, the
stipulations of the parties and the evidence, it is hereby found and ordered as follows:

ISSUES:

A D Was the respondent operating under and subject to the [llinois Workers'
Compensation or Occupational Diseases Act?

B. D Was there an employee-employer relationship?

C. |Z’ Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

. D What was the date of the accident?
D Was timely notice of the accident given to the respondent?
& Is the petitioner's present condition of ill-being causally related to the injury?

" D What were the petitioner's earnings?

T~ O m m o

. D What was the petitioner's age at the time of the accident?

[

. D What was the petitioner's marital status at the time of the accident?
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J. Were the medical services that were provided to petitioner reasonable and
necessary?

K. What temporary benefits are due: [_| TPD [ ] Maintenance TTD?
L. What is the nature and extent of injury?

M. D Should penalties or fees be imposed upon the respondent?

N. D Is the respondent due any credit?

0. |Z| Chain of referrals/Choice of physicians?

FINDINGS

* On September 21, 2010, the respondent was operating under and subject to the
provisions of the Act.

* On this date, an employee-employer relationship existed between the petitioner and
respondent.

» In the year preceding the injury, the petitioner earned $15,908.88; the average weekly
wage was $305.99.

* At the time of injury, the petitioner was 32 years of age, single with one child under 18.

ORDER:

* The respondent shall pay the petitioner temporary total disability benefits of
$253.00/week for 22-1/7 weeks, from September 22, 2010, through February 23, 2011,
which is the period of temporary total disability for which compensation is payable,

* The respondent shall pay the petitioner the sum of $253.00/week for a further period of
25 weeks, as provided in Section 8(d)2 of the Act, because the injuries sustained caused
the permanent partial disability to petitioner to the extent of 5% of the man as a whole
for the injuries to her right elbow/arm, neck and back.

v Tk e e e Sl e iyt R e — 1245 6 | e e dile
* The respondent shall pay the petitioner compensation that has accrued from September

21, 2010, through February 1, 2016, and shall pay the remainder of the award, if any, in
weekly payments.

* The medical care rendered the petitioner for her right elbow/arm, neck and back was
reasonable and necessary and is awarded. The medical care rendered the petitioner for
right elbow/arm, neck and back after May 4,2011, and the medical care rendered for
insomnia, headaches, anxiety and other conditions at St. Catherine was not reasonable
or necessary and is denied. The respondent shall pay the medical bills in accordance
with the Act, the medical fee schedule or any prior adjustments or negotiated rate. The
respondent shall be given credit for any amount it paid toward the medical bills,
including any amount paid within the provisions of Section 8(j) of the Act and shall
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hold the petitioner harmless for all the medical bills paid by its group health insurance
carrier.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decre