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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Israel Bucio.
Pet it ioner.
vs.
Shark Transpot1 Services.
Respondent.
DECISION AND QPlNlQN QN REVIEW
Timely Petition lor Review having been tiled by the Respondent herein and notice gi\'en
to all parties. the Commission. after considering the issues ofmcdica1 expenses. causal
connection. permanent partial disability and being advised ofthe facts and law. affirms and
adopts the Decision ofthc Arbitrator. which is attached hereto and made a part hcreot:
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthc
Arbitrator Hied September I 0. 2012 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under~ 19(n) ofthe Act. if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall haYe
credit for all amounts paid. if any. to or on hehal f oft he Petitioner on account of said accidental
injury.
Bond lor removal of this cause to the Circuit Cout1 by Respondent is hereby fixed at the
sum of$22,600.00. The pm1y commencing the proceedings lor review in the Circuit Cout1 shall
file with the Commission a Notice of Intent to File l(lr R''vie
~t}n Circuit Court.
DATED:
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1/ ----:~:.---_ _jjf:.-~

FEB 0 3 2014
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Michael J. Brennan

1

·.

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BUCIO. ISREAL

Case#

09WC011161

Employee/Petitioner

SHARK TRANSPORT SERVICES

141\1 ccoo 64

Employer/Respondent

On 911 012012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy ofwhich is enclosed.
If the Commission reviews this award, interest of 0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy ofthis decision is mailed to the following parties:

2830 THE MARGOLIS FIRM PC
CHARLES J CANDIANO
55 W MONROE ST SUITE 2455
CHICAGO, IL 60603

1973 ATSAVES, LOUIS G LTD
200W JACKSON BLVD
SUITE 1050
CHICAGO. IL 60606
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STATE OF ILLINOIS

)SS.
COUNTY OF COOK
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0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e) 18)

[g} None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Israel Bucio

Case # 09 WC 11161

Employee/Petitioner

Consolidated cases: _ _ _

v.

Shark Transport Services
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Carolyn Doherty, Arbttrator of the Commission, in the city of
Chicago, on
/12. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

an

DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. D Did-an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

A.

D.
E.
F.
G.
H.
I.
1.

D What was the date of the accident?
0 Was timely notice of the accident given to Respondent?
[gj Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
0 What was Petitioner's marital status at the time of the accident?

[g) Were the medical services that were provided to Petitioner reasonable and necessary?
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
D Maintenance
0 TTD
[g) What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit.?
Oother _ _

K.

0

L.
M.
N.

0
0

0.

Has Respondent
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FINDINGS

On 2/27/09, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $29,480.00; the average weekly wage was $600.00.
On the date of accident, Petitioner was 33 years of age, married with 4 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $n/a for TID, $n/a for TPD, $n/a for maintenance, and $n/a for other
benefits, for a total credit of $n/a.
Respondent is entitled to a credit of $n/a under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $360.00/week for 62.5 weeks, because
the injuries sustained caused the 12.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Corrunission.
If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Signature of Arbitrator

ICArbDec p. 2

st.P 101m2

14IYJCC0064
FINDINGS OF FACT

This matter was previously tried under Section 19(b) on 10/6/10. Respondent sought review of the
Arbitrator's 19 (b) Decision. The Commission modified the Decision on the issue of medical expenses
and affirmed and adopted all other findings of the Arbitrator. The case was remanded to this Arbitrator
for further hearing.
The remand hearing was held on August 7, 2012. Petitioner again testified that on 2/27/09, he sustained
work related injuries to his low back as a result of lifting at work. Petitioner underwent an MRI on
3/27/09 which indicated a 4 to 5mm herniation at L5-S I. Petitioner received conservative care in the
form of physical therapy and a series of epidural injections. Petitioner returned to work for Respondent
performing lighter duty welding work prior to eventually leaving Respondent's employ in 2010.
Place at issue at the remand hearing ofS/7/12 was the nature and extent of Petitioner's injury. In addition,
Petitioner also requested medical expenses. Specifically, Petitioner requested a medical bill from Marque
Medicos reflecting charges of $22,875.00 and a medical fee schedule allowance of $13,351.49. PX 5.
The bill covers services rendered Petitioner from March 2009 through May 2009. The bill at PX 5 was
submitted at the time of the 19(b) hearing and awarded by the Arbitrator. However, on Review, the
Commis;ion vacated the award of that bill from the Marque Medicos facility stating that no medical
records were submitted at Arbitration to support that bill. At the hearing on remand, Petitioner again
submitted the same Marque Medicos bill along with medical records to support the charges. PX 6. These
medical records were not submitted at the 19(b) hearing on 10/6/10.
At the hearing on remand, Petitioner placed two additional medical bills at issue that were not presented at
the prior 19(b) hearing. Petitioner submitted a bill from Prescription Partners in the amount of $526.30
reflecting prescription medication prescribed on 4/16/09. PX 10. Lastly, Petitioner submitted a bill from
Delaware Place MRI totaling $1,839.18 reduced to $1 ,625.63 pursuant to the fee schedule. PX 8. The
supporting MRI report dated 3/27/09 was also submitted. PX 9.
Petitioner testified that he currently experiences pain on a daily basis. He testified that the pain starts out
light but gets bad after work. Petitioner testified that he bends at work and when he stands up he feels
pain in his low back. Petitioner testified that he takes pain medication. Petitioner currently performs that
same type of mechanic work that he did for Respondent and has worked full time for the last 2 years.
Finally, Petitioner testified that he has not received any medical treatment for his back since the 19(b)
hearing in 2010.
CONCLUSIONS OF LAW
The above findings of fact are incorporated into the following conclusions of law.

F. Is Petitioner's current condition of ill-being causally related to the injury?

14IWCC0·0 64
To the extent Respondent raised the issue of causal cormection at the hearing on remand, the Arbitrator
finds that Petitioner's current condition of ill-being remains a disc herniation at L5-S 1, as identified at the
prior 19(b) hearing and affirmed by the Commission on Review.

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
The Arbitrator finds that Petitioner is not entitled to the medical bill from Marque Medicos submitted at
the hearing on remand at PX 5. In so finding, the Arbitrator notes that all issues with regard to the
Marque Medicos bill were presented before the Arbitrator and reviewed by the Commission. The
Commission vacated the Arbitrator's award of the Marque Medicos charges at PX 5. For this Arbitrator
to award the bill at PX 5 would be to allow the re-litigation of a closed issue.
The Arbitrator further finds that Petitioner is not entitled to the prescription and medical (MRI) bills
submitted at PX 8 and PX 10. In so finding, the Arbitrator notes that although these bills reflect
conditions, treatment and services which pre-date and were at issue at the first hearing in 201 0, there is no
indication that these two bills were presented at that 19(b) hearing.

L. What is the nature and extent of Petitioner's injury?
The Arbitrator notes that Petitioner sustained a disc herniation at L5-S 1 as a result of this accident. He
received conservative treatment and returned to work performing the duties of a mechanic. Petitioner
currently experiences pain on a daily basis which progressively worsens throughout the work day.
Petitioner testified that he bends at work and when he stands up he feels pain in his low back. Petitioner
takes pain medication but has not received treatment since 201 0 for his injury. Based on the foregoing,
the Arbitrator finds that Petitioner sustained 12.5% loss of use of the person as a whole pursuant to
Section 8(d)(2) of the Act.

12 we 31282
Page 1
STATE OF ILLINOIS

)

COUNTY OF MADISON

) SS.
)

D Reverse

D Injured Workers' Benefit Fund (§4( d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

D Modify

C8J None of the abo\'e

C8J Affirm and adopt (no changes)

D Affirm with changes

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Katherine A. Bergmann,
Petitioner,

NO: 12 we 31282

vs.

St. Elizabeth's Hospital,

14IWCC0·065

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of temporary total
disability, causal connection, medical expenses, prospective medical expenses and being advised
of the facts and law, afflrms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed April 2, 2013 is hereby affrrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$28,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB 0 3 201~
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David L. Gore

Daniel R. Donohoo

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

BERGMANN, KATHERINE A
Employee/Petitioner

Case#

12WC031282

1 4IWCC0065

ST ELIZABETH'S HOSPITAL
Employer/ Respondent

On 4/2/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0071 BONIFIELD & ROSENSTENGEL PC
JON ROSENSTENGEL
16 E MAIN ST
BELLEVILLE, IL 62220

0164 DONOVAN ROSE NESTER PC
BRENDAN NESTER
201 S ILLINOIS ST
BELLEVILLE, IL 62220
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Case # 12 WC 31282

Katherine A. Berszmann
Employee/Petitioner

Consolidated cases: _ __

v.
St. Elizabeth's Hospital
Employer/Respondent

An Application/or Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on January 29, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

B.

0

C.
D.

0 Did an accident occur that arose out of and in the course ofPetitioner's employment by Respondent?
D What was the date of the accident?

E.

0

Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
H.

0
0

I.

D What was Petitioner's marital status at the time of the accident?

J.

[Z] Were the medical services that were provided to Petitioner reasonable and necessary?

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

K.

lZ]

L.

rzl What temporary benefits are in dispute?

M.

0

Has Respondent

D TPD

D Maintenance

~ TID

Should penalties or fees be imposed upon Respondent?

N. DIs Respondent due any credit?

0.

0

Other

ICArbDec/9{b) 2110 /00 W. Randolph Street #8-200 Chicago, IL 60601 3121814-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate ojflces: Collinsville 61813 46-3450 Peoria 309 '67 I -3019 Rockford 8151987-7292 Springfield 2171785-7084
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FINDINGS

On the date of accident, January 13,2012, Respondent was operating under and subject to the provisions ofthe
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $64,969.84; the average weekly wage was $1,249.42.
On the date of accident, Petitioner was 51 years of age, married with 1 dependent child(ren).
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and amounts paid
for other benefits, for a total credit of amounts paid.
Respondent is entitled to a credit of amounts paid under Section 8G) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 7 as
provided in Sections 8(a) and 8.2 of the Act subject to the fee schedule. Respondent shall be given a credit for
amounts paid for medical benefits that have been paid, and Respondent shall hold Petitioner harmless from any
claims by any providers of the services for which Respondent is receiving this credit, as provided in Section 8G)
of the Act.
Respondent shall authorize and make payment for prospective medical treatment as recommended by Dr. Yazdi.
Respondent shall pay Petitioner temporary total disability benefits of$832.95 per week for 34 weeks
commencing June 6, 2012, through January 29,2013, as provided by Section 8(b) ofthe Act.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Corrunission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

March 29. 2013
Date

William R. Gallagher, Arbitrat
ICArbDecl9(b)

~PR 2 - ?.0\'l
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Findings of Fact
Petitioner filed an Application for Adjustment of Claim which alleged she sustained an
accidental injury arising out of and in the course of her employment for Respondent on January
13, 2012. According to the Application, Petitioner sustained an injury to her back when her chair
rolled out from under her causing her to fall. Respondent stipulated that Petitioner sustained a
work- related injury on January 13, 2012; however, Respondent disputed liability on the basis of
causal relationship. This case was tried as a 19(b) proceeding and Petitioner sought an order for
payment of temporary total disability benefits, medical, as well as prospective medical treatment.
Petitioner was a registered nurse and, in January, 2012, Petitioner worked for Respondent in the
medical surgical wing of the hospital. Petitioner's job was to provide care for patients recovering
from surgeries. On January 13, 2012, Petitioner was sitting at the nurses' station and was
checking various patient charts. The charts are kept in a rack and as Petitioner was in the process
of returning one of the charts to the rack, the chair that she was seated in (the chair is on rollers)
slid out from behind her causing her to fall . When Petitioner fell, she landed on the concrete
floor and experienced pain to her buttocks, left hip and low back. Petitioner also experienced
some pain and discomfort in the right shoulder.
Prior to the accident of January 13, 2012, Petitioner had significant back problems. In the 1980's,
Petitioner had back surgery which consisted of a fusion at the LS- S 1 level. There were no
medical records tendered into evidence at the trial of this case in regard to the prior surgery;
however, Petitioner apparently made a good recovery and was able to return to work without
restrictions.
On August 23, 2011, Petitioner was seen by Dr. Joseph Yazdi, a neurosurgeon, and, at that time,
Petitioner complained of a nearly two-year history of low back pain with radiation into the
bilateral buttocks. Prior to being seen by Dr. Yazdi, Petitioner had physical therapy, injections
and facet blocks but did not experience any significant relief of her symptoms. Dr. Yazdi
examined Petitioner and obtained x-rays of the low back which revealed a spondylolisthesis at
L4-L5. Dr. Yazdi recommended a posterior fusion at that level with pedicle screw fixation. On
September 8, 2011, Dr. Yazdi performed surgery consisting of a posterior fusion at L4-L5 with
pedicle screw fixation. Interlocking rods and four screws were used in this procedure. Following
the surgery, Dr. Yazdi prescribed physical therapy and some pain medication and Petitioner
made a good recovery. X-rays obtained on October 25, 2011, noted the presence ofthe rods and
screws at the fused L4-L5 level. The radiologist's report did not note that there was any
loosening of the screws. Dr. Yazdi noted that the x-rays revealed proper placement of the
instrumentation.
Dr. Yazdi saw Petitioner again on November 22, 2011, and she still had complaints of a dull,
aching pain in her back worsened with increased activity; however, Petitioner's leg pain had
resolved. Dr. Yazdi released Petitioner to return to work without restrictions and also prescribed
a back brace. Petitioner testified that she returned to work following this release from Dr. Yazdi.
At trial, Petitioner testified that following the accident of January 13,2012, she experienced pain
in the low back and left leg as well as some right shoulder pain. She described the symptoms as

Katherine A. Bergmann V. St. Elizabeth's Hospital
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being a "new pain" because the pain she previously experienced stopped at the buttocks.
Petitioner notified her supervisor and went to the ER. X-rays obtained on January 13, 2012, did
not reveal any new pathology and noted the presence of "unremarkable posterior fusion hardware
ofL4-5. 11 There was nothing noted about any loosening ofthe screws used in the prior fusion.
Subsequent to the accident, Petitioner was seen by Dr. Yazdi on January 24, 2012, and he noted
that prior to the accident of January 13, 2012, Petitioner had minimal pain, about 2/10. Following
the accident, Petitioner's pain increased significantly and Dr. Yazdi initially tried to treat her
conservatively referring her to Dr. William Thorn, for pain management. Petitioner underwent a
series of injections and facet blocks but did not get any significant relief of her symptoms. On
March 19, 2012, Dr. Yazdi obtained another x-ray which noted the prior fusion at L4-L5 was
unremarkable. It also noted that "surgical hardware appears intact." Again, there was no
indication of any loosening of the metal screws. Dr. Yazdi then obtained an MRI of the lumbar
spine on March 24, 2012, which noted the L4-L5 fusion and that the hardware was in place.
Petitioner continued to receive conservative treatment and remained at work on a light duty
basis.
Dr. Yazdi saw Petitioner on May 22, 2012, and Petitioner continued to be symptomatic. At that
time Dr. Yazdi opined that the " ... fusion probably got disrupted when she fell at work." He
recommended an interbody fusion at that same level. A CT scan of the lumbar spine was
obtained on June 11, 2012, and it noted that the anterolisthesis at L4 was stable and that there
was no evidence of disc herniations. Again, there was no reference to any loosening of the
screws used to fuse L4-L5. Dr. Yazdi saw Petitioner again on June 13, 2012, and he reviewed
the CT scan. Dr. Yazdi specifically noted that there were no signs of any loosening of the screws
and he did not observe any halo area around them. Dr. Yazdi opined that Petitioner had a
pseudoarthrosis and that the only way to fix it was a lateral fusion at L4-L5 with possible
additional hardware.
Dr. Yazdi authorized Petitioner to be off work effective June 6, 2012, and he performed surgery
on June 28, 2012. The surgical procedure consisted of an interbody fusion and lateral screw
fixation at that level as well as a discectomy and disc implant. Following the surgery, Dr. Yazdi
prescribed physical therapy and authorized Petitioner to be off work. Dr. Yazdi most recently
saw Petitioner on January 22, 2013, and he continued to authorize her to be off work and stated
that the next appointment would be in April, 2013.
Dr. Yazdi was deposed on November 16, 2012, and his deposition testimony was received into
evidence at trial. Dr. Yazdi's testimony was consistent with the information contained in his
medical records. Dr. Yazdi reaffirmed his opinion that the accident of January 13, 2012, caused
the pseudoarthrosis at L4-L5 that he treated. At the time he was deposed, Dr. Yazdi stated that
Petitioner was not at maximum medical improvement and he did not know what her permanent
restrictions would be.
In regard to Petitioner's condition prior to this accident, Dr. Yazdi testified that he had the
opportunity to both examine Petitioner and observe her at work following the prior fusion
surgery. Dr. Yazdi testified that Petitioner she seemed to be doing well prior to the accident of
January 13,2012.

Katherine A. Bergmann V. St. Elizabeth's Hospital

12 we 31282

141WCC0065
In regard to the stability of the hardware from the prior fusion, Dr. Yazdi testified that he did not
observe any loosening of the screws at L4-L5 and that he personally reviewed all of the x-rays
and scans that had been performed on the Petitioner and that he did just did not simply rely on
the reports of the radiologist.

At the direction of Respondent, Petitioner was examined by Dr. Daniel Kitchens, a
neurosurgeon, on May 23, 2012. Dr. Kitchens obtained a history from Petitioner, examined her
and also reviewed various medical records provided to him. Dr. Kitchens also reviewed the x-ray
of March 19, 2012, and the MRI of March 24, 2012, and opined that these revealed some
loosening of the left L5 pedicle screw. He opined that Petitioner's non- union at L4-L5 was due
to the complications following the September, 2011, surgery and were not causally related to the
accident of January 13, 2012.
Dr. Kitchens was deposed on November 28, 2012, and his deposition testimony was received
into evidence. Although Petitioner's surgery occurred subsequent to Dr. Kitchens' examination of
her, he did review the surgical report and opined that even if Petitioner had not sustained the fall
on January 13, 2012, she would have still required this additional surgical procedure. On crossexamination, Dr. Kitchens opined that even though Petitioner's symptoms were less after the
prior surgery and greater following the accident that this did not have any particular significance
in respect to his opinion of there being a non- union. Dr. Kitchens could not testify when the
pedicle screw became loose other than the fact that it was sometime before the x-ray of March,
2012.
Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of Law:
The Arbitrator concludes that Petitioner's current condition of a pseudoarthrosis at L4-L5 is
causally related to the accident of January 13, 2012.
ln support of this conclusion the Arbitrator notes the following:
There is no dispute that Petitioner sustained a work- related injury on January 13, 2012. Further,
Petitioner's testimony that her back symptoms had been improving prior to the accident and that
they significantly increased afterward was unrebutted.
The Arbitrator finds the opinion of the treating physician, Dr. Yazdi, to be more credible than
that of Respondent's examining physician, Dr. Kitchens. Dr. Kitchens opined that he observed
loosening of the left 15 pedicle screw when he reviewed the x-ray of March 19, 2012, and the
MRI of March 24, 20 12; however, neither the radiologist nor Dr. Yazdi, both of whom reviewed
the same studies, made such a finding. Further, other diagnostic studies were performed on
Petitioner both before and after the accident of January 13, 2012, and no loosening of any of the
pedicle screws were noted either by the radiologist or Dr. Yazdi. When Dr. Yazdi was deposed,
he specifically noted that there was no loosening of any of the screws.

Katherine A. Bergmann v. St. Elizabeth's Hospital
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In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that all of the medical treatment provided to Petitioner was reasonable
and necessary and Respondent is liable for payment of the medical bills associated therewith.
Respondent shall pay reasonable and necessary medical services as identified in Petitioner1s
Exhibit 7 as provided in Sections 8(a) and 8.2 of the Act subject to the fee schedule. Respondent
shall be given a credit for amounts paid for medical benefits that have been paid, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, as provided in Section 8G) of the Act.
In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner is entitled to prospective medical treatment as
recommended by Dr. Yazdi.
In support of this conclusion the Arbitrator notes the following:
Petitioner remains under Dr. Yazdi1S care at this time and is presently scheduled to see him
sometime in April, 2013. Petitioner is not yet at maximum medical improvement.
In regard to disputed issue (L) the Arbitrator makes the following conclusion oflaw:
The Arbitrator concludes that Petitioner is entitled to payment of temporary total disability
benefits of 34 weeks commencing June 6, 2012, through January 29, 2013, as provided by
Section 8(b) of the Act. Respondent shall receive credit for amounts paid as short-term and
long-term disability benefits as provided by Section 80) of the Act.
In support of this conclusion the Arbitrator notes the following:
Dr. Yazdi authorized Petitioner to be off work from June 6, 2012, to the present and there is no
evidence to the contrary.

Katherine A. Bergmann v. St. Elizabeth' s Hospital
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STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))

~ Affirm and adopt (no changes)

D Affirm with changes

D Second Injury Fund (§8(e)l8)

D Reverse

D PTD/Fatal denied

D Modify

~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Gerald Elsner,
Petitioner,

vs.

NO: 12

Cook County Sheriffs Office,

we 29596
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Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Cotmnission, after considering the issues of medical expenses,
temporary total disability, permanent partial disability, causal connection and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a detennination of a further amount of temporary total compensation or of
compensation for pennanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
111.2d 327,399 N.E.2d 1322, 35 Ili.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed Februaryary 28, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration ofthe time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))

12 we 29596
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice oflntent to File for Review in C~rt.
DATED:
MBfmam
0: 111 6/ 14

43

~

FEB 0 3 2014

lJJfs. ~
David L. Gore

)1/~Y.l
~~,.. ~a/l ~ ,,.,A_,
~!"",A ~v·'{(t-t~il\.·.,--z.rr

Micl el J. Brennan

n

'
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ELSNER, GERALD

Case#

12WC029596

Employee/Petitioner

1 4I\iCC0·0 6 6
COOK COUNTY SHERIFF'S OFFICE
Employer/Respondent

On 2/28/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2221 VROOLYAK LAW GROUP LLC
MICHAEL P CASEY
741 N DEARBORN 3RD FL
CHICAGO, IL 60654

0132 STATES ATTORNEY OF COOK COUNTY
JEREMY SCHWARTZ
500 DALEY CENTER ROOM 508
CHICAGO, IL 60602

t
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STATE OF ILLINOIS

)

)SS.
COUNTY OF Cook

)

0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

xD None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Gerard Elsner

Case # 12 WC 29596

Employee/Petitioner

Consolidated cases:

V.

Cook County Sheriff's Office

---

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Chicago, on 2/4/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C. IX] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. IX] Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
0 TPD
0 Maintenance
1:8] TTD
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
N.
0. Oother _ _

D

0

D

0
0
D

0
0

0

0

ICArbDec 2110 100 IY. Randolph Street #8-200 Chicago. /L 60601 312 81-1-661I Toll-free 866 352-3033
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Downstate offices: Collinsville 61813-16-3-150 Peor1a 309167I ·30/9 Roc-kfcrd 815 98 1. 7292 Sprmgfie/d 2 J7 785-708-1
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FINDINGS

On 5/15/12, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
Petitioner provided Respondent with timely notice of his claimed left foot injury. Arb Exh 1.
For the reasons set forth in the attached conclusions of law, the Arbitrator finds that Petitioner's participation in
Respondent's "walking program" in April and May of20 12 was incidental to his job and that a claim for an
injury stemming from that participation would not be barred by Section 11 of the Act. The Arbitrator further
finds, however, that Petitioner failed to prove causation as to the MRSA infection diagnosed in August of2012,
the need for surgery and his current left foot condition of ill-being. Having found that Petitioner failed to
establish causation, the Arbitrator finds it unnecessary to address the remaining disputed issues.
In the year preceding the injury, Petitioner earned $70,000; the average weekly wage was $1,346.15.
As of 5115112, Petitioner was 64 years of age, married with 0 dependent children.

ORDER:
FOR THE REASONS SET FORTH IN THE ATTACHED CONCLUSIONS OF LAW, THE ARBITRATOR FINDS THAT PETITIONER
FAILED TO MEET HIS BURDEN OF PROOF ON THE ISSUE OF CAUSAL CONNECTION. COMPENSATION IS DENIED.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue .
STATEMENT OF INTEREST RATE

....
Signature of

ICArbDec p 2

2/27/13

Ar(Zrt; b o/A.fl4t...,.

Date

FEB 2 8 2013
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Arbitrator's Findings of Fact
Petitioner testified he began working as a program coordinator for Respondent about
four and a half years ago. T. 14. As of early 2012, he worked as a program coordinator for
Respondent's Department of Corrections. His job involved enhancing employee morale and
well ness so as to reduce absenteeism. T. 15. He was also in charge of the Sheriff's fitness
gymnasium, where he physically trained Respondent employees. T. 43. His scheduled work
hours were from 6:00AM to about 2:30 PM. T. 44-45.
Petitioner testified he is about six feet, one inch tall. As of May 15, 2012, he weighed
about 235 pounds. T. 12-13.
Petitioner denied having any left foot problems prior to February of 2012. He also
denied being diagnosed with diabetes or having any problems with blisters before February or
March of 2012. T. 13-14.
Petitioner testified he attended a work meeting in April 2012 at the direction of his
immediate supervisor, Patricia Horne [hereafter referred to as " Horne" ]. Prior to this meeting,
Cook County Board President Toni Preckwinkle issued a statement indicating she wanted to put
an employee well ness program into place. Petitioner testified the meeting was held in Director
Jackson's office. In addition to Petitioner, Horne and Jackson, Petitioner's associate, Nora
Fitzpatrick, and the jail's social worker, Elli Montgomery, attended the meeting. T. 16. At the
meeting, Petitioner came up with the idea of a walking program. Petitioner testified this
program fit the bill in the sense that it could be initiated right away, was "low risk" and did not
require any facilities or funding. T. 19-20. Petitioner testified that, when he left the meeting,
Horne "high-fived" him for "coming [up] with this great idea immediately." T. 20. At some later
point, Horne attended a directors' meeting and then formally approved Petitioner's idea. After
Petitioner received the go-ahead from Horne, he and Fitzpatrick developed a flyer so as to alert
employees as to when and where to meet in order to participate in the walking program.
Petitioner identified PX 1 as a copy of this flyer. The flyer has the following heading: " Sheriff' s
Summer Walking Club." The brochure directs "all walkers" to "meet Jerry at the white gate in
front of post 5" at any of the following times: 6:00AM, 9:00AM and 11:00 AM . PX 1.
Petitioner testified he submitted the flyer to Horne for her approval. Horne, in turn,
presented the flyer to Hickerson, the former executive director of Respondent's jail, for his
approval. Petitioner testified it has always been Respondent's policy that nothing can be
posted without the approval of the jail's executive director. After Hickerson gave his approval,
the flyer "was read at roll calls" and posted throughout Respondent' s eleven buildings. T. 26.
Petitioner testified it was Horne who decided that the walking program was to take
place at 6:00AM, 9:00AM and 11:00 AM daily. According to Petitioner, Horne selected these
1
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start times so as to maximize employee participation. Sworn personnel start their shifts at 6:00
AM, non-sworn personnel start at 9:00AM and both types of personnel come and go at 11:00
AM. T. 28.
Per the flyer, the employees who wanted to participate in the walking program were
required to meet "Jerry," i.e., Petitioner, at "the white gate in front of Post 5" at any one of the
foregoing start times. Petitioner testified that Post 5 is "the main entrance" to Respondent's
Department of Corrections. T. 29.
Petitioner testified he was required to present himself at the white gate in front of Post
5 at the designated start times because he was "in charge of the walk[s]." Participation on the
part of other Respondent employees was voluntary. T. 29. Petitioner testified he acted as the
"rear guard" while his associate, Nora Fitzpatrick, was out in front. Petitioner testified he was
required to participate in the walk so as keep pace and ensure no participant strayed or was
injured. Petitioner was also charged with the responsibility of getting everyone "back on time."
T. 30-31. On the very first day ofthe program, he arrived at work at 5:30AM, as was his
custom, so as not to miss anyone who might show up for the 6:00AM walk. T. 44.
Petitioner testified that Horne and Respondent's other directors were aware of the
manner in which he guided the group. Petitioner identified PX 2 as a picture of him, Nora
Fitzpatrick and other participants in an 11:00 AM walk. He and Nora Fitzpatrick can be seen
wearing uniforms they purchased so that they would "stand out" from the other participants.
The uniforms they purchased bore Respondent's logo, i.e., a sheriff's star. One ofthe
participants shown in PX 2 is Dan Marici, the "assistant executive director" of the jail. Marici is
the individual wearing a star on his tie. T. 32. The walk depicted in PX 2 took place in March or
April of 2012, near the beginning of the walking program.
Petitioner identified PX 3 as a picture of him, Nora Fitzpatrick and another individual
participating in a 6:00AM walk on one of the first days of the walking program. T. 34.
Petitioner testified that the participants walked on a sidewalk that was just beyond the
wall of Respondent's property. The north end of the property was actually owned by the City
rather than Respondent. The meeting place, i.e., the "white gate," was on Respondent's
premises. T. 36.
Petitioner testified that, when the program began, walks were offered at 6:00AM, 9:00
AM and 11:00 AM each day, Monday through Friday. Each walk was a mile and a half long.
When the program first got underway, Petitioner and Nora Fitzpatrick participated in each of
the scheduled walks. Petitioner wore hiking boots during each walk. About a month into the
program, Petitioner noticed a blister on the sole of his left foot. The blister was large when
Petitioner first noticed it. T. 13, 37. This blister hurt a little but Petitioner did not think it was a
big deal. He showed the blister to others, including Bill, a director. T. 39. He continued to lead
the scheduled walks, thinking the blister would go away. T. 38.
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Petitioner testified that, on the morning of Sunday, May 20, 2012, the blister broke. He
went to his HMO physician. He testified he told the physician he was doing "fitness training for
the Sheriffs Department." T. 40. The physician lanced the blister, cut off skin, applied a
bandage and told Petitioner to keep an eye on the wound. T. 40.
Records from Adventist Health Partners reflect that Petitioner saw Sean Miran, D.O. on
May 20, 2012 and indicated he "developed a blister due to training." The doctor noted that the
blister broke the preceding Friday. The doctor also noted that the blister occurred in the
context of "immune compromise" based on Petitioner's long-term usage of IV antibiotics for
recurrent right leg cellulitis. [A previous treatment note dated May 14, 2012 reflects that
Petitioner was using a PICC line for IV antibiotic therapy due to the cellulitis.]
When Dr. Miran examined Petitioner on May 20, 2012, he noted a 4-centimeter fleshcolored lesion on the sole of Petitioner' s left foot. He described the lesion as "blister type." He
"de-roofed" the blister, using sterile scissors and forceps, and instructed Petitioner to "continue
wound care." PX 5.
Petitioner testified that, to his recollection, Dr. Miran did not prescribe any medication
or schedule a follow-up visit.
Petitioner reported to work as usual the next day, Monday, May 21, 2012, but never
again participated in the scheduled walks because his foot was bleeding. T. 41-42, 44. The
blister " became big" and developed into an ulcer that "went deep into the skin, almost to the
bone." T. 41.
On May 31, 2012, Petitioner returned to Adventist Health Partners and saw a different
physician, Joel Brown, M.D. Dr. Brown's history reflects that Petitioner "was training in his
combat boots" two weeks earlier and noticed a " giant blister on the plantar surface of his left
foot." Dr. Brown indicated this blister popped and caused a pressure ulcer, which made it
difficult for Petitioner to walk. Dr. Brown also noted that Petitioner was "still on antibiotics for
his right leg." The "physical exam" portion of Dr. Brown's note is blank. Dr. Brown assessed
Petitioner with an acute friction blister of the sole. Elsewhere in the note, he described the
problem as mild in nature. The doctor's treatment is described only as "foot ulcer education. "
Petitioner testified the doctor did not give him any medication and said only "we have to keep
watching this." On his own, Petitioner went to Walgreen's and bought a " little rubber
doughnut," which he applied to the affected area. The blister was gone. In its place was a
bleeding ulcer. T. 43.
Petitioner testified he continued performing his regular gym-related duties after May
21, 2012. He changed the bandages on his ulcer and made an effort to keep the wound clean.
T. 43.
Based on the records in evidence, Petitioner next sought treatment for his left foot on
July 31, 2012. Petitioner saw Dr. Brown on that date. The doctor noted that Petitioner had

3
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had a "sore on the bottom of his left forefoot for at least 10 weeks" and had been wearing a
pad so as to keep pressure off the wound. On examination, Dr. Brown noted a full-thickness
ulcer over the head of the head of the left second metatarsal." On this occasion, he described
the ulcer as 6 mm in diameter. He noted associated drainage. He obtained a culture and
referred Petitioner to Dr. Salvino, a podiatrist. The culture showed heavy growth of
pseudomonas. PX 5.
Petitioner testified he ended up seeing a different podiatrist, Dr. Rozanski, because the
podiatrist to whom he was referred by Dr. Brown was not in his HMO. T. 46. He saw Dr.
Rosanski at the referral of another doctor, who he saw only for a "couple of minutes." T. 46.
Records in PX 5 reflect that Petitioner saw Dr. Aftab, the infectious disease physician
who was treating his right leg cellulitis, on August 3, 2012, at the referral of Dr. Salvino. {No
records from Dr. Salvino are in evidence.] In her note of August 3, 2012, Dr. Aftab indicated
that Petitioner was "well known" to her from prior hospitalizations for gram negative
pneumonia and recurrent cellulitis. Dr. Aftab noted that Petitioner had most recently been
hospitalized in March 2012 and had stayed on "IV Vancomycin for 4-6 weeks."
Dr. Aftab indicated that Petitioner "is with the police force/County jail" and "works out
extensively." She noted that Petitioner was "not sure of his diabetic status" but had "some kind
of neuropathy on the underside" of his left foot, where he had developed an ulcer about two
months earlier. She described the treatment to date, noting that Dr. Brown had cultured the
ulcer. She indicated that Petitioner denied stepping on any nail and denied "any previous
history of MRSA infection."
On examination of Petitioner's right leg, Dr. Aftab noted "slight eczema" with "some
residual erythema." On examination of the left leg, she noted "some erythema on the dorsal
aspect of the left foot" and "an ulcer about 22 em in diameter under the left second metatarsal
bone" which appeared "quite deep on probing."
Dr. Aftab noted that Petitioner did not perceive the ulcer as painful. She indicated that
the ulcer could "very well be a neuropathic ulceration." She prescribed a left foot MRI and
blood work. She started Petitioner on oral Bactrim. She indicated that Petitioner's past history
of recurrent cellulitis and bypass graft with vein harvesting done to the left leg "predisposed"
Petitioner to "worsening infection of lower extremities."
No left foot MRl report is in evidence.
On August 6, 2012, Petitioner underwent left foot X-rays, which revealed a "surgical clip
along the plantar surface of the foot at the level of the distal second and third metatarsals" and
no radiographic evidence of acute osteomyelitis. The X-ray report describes Dr. Salvino as the
ordering physician. PX 5.

4
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On August 8, 2012, Petitioner saw Dr. Hasan at the referral of the La Grange Wound
Center. The doctor's note sets forth the following history:
"Mr. Gerard Elsner is a 64-year-old male who was sent to
La Grange Wound Center for management of a left foot
wound. He had been followed by a podiatrist outside the
wound center and is now referred for ongoing treatment
of this wound. He states that he developed the left foot
wound approximately 2 to 3 months ago. He states that
he was recently diagnosed with diabetes. He underwent
a debridement by a podiatrist recently. He has been on
antibiotic treatment. He has been followed by the infectious
disease service (Dr. Aftab) for antibiotic treatment."
Dr. Hasan noted that Petitioner "works with the police force/county jail" and "is physically
active."
On examination of Petitioner's left foot, Dr. Hasan noted a plantar ulcer with a
surrounding callus. Given the "non-healing" nature of the ulcer, Or. Hasan recommended
follow-up with Dr. Rozanski. He started Petitioner on Aquacel AG dressing. PX 9.
Petitioner testified that, by the time of his initial visit to Dr. Rozanski, the pressure ulcer
was much larger. T. 47.
The first treatment note in evidence authored by Dr. Rozanski is dated August 14, 2012,
with the doctor indicating Petitioner was "returning" for treatment of a ''Wagner Grade 3
ulceration on the bottom of the left foot." The doctor noted "minimal progress." He described
the ulcer as 1 em in diameter but with a depth of 0.3 em, "tunneling" to the center, "to the
capsule of the second MPJ," with no bone exposure. Dr. Rozanski debrided the wound,
removing "fibrotic tissue in the base and border." He planned to discuss IV antibiotics with
Petitioner's infectious disease physician. He applied Aquacel and gave Petitioner "a new
surgical shoe." PX 6.
A culture of the tissue Dr. Rozanski removed on August 14, 2012 showed //moderate
growth of Methicillin-Resistant Staphylococcus Au reus [MRSA] ." PX 8.
Petitioner next saw Or. Rozanski on August 21, 2012. The doctor noted no cellulitis but
indicated the plantar ulcer was still warm. He described the ulcer as 0.8 centimeters in
diameter and 0.3 centimeters deep. He indicated the ulcer "still tracts to bone." He debrided
the ulcer with a #15 blade, re-dressed the wound and informed Petitioner he might need
removal of the underlying bone. PX 6.
On August 27, 2012, Petitioner filed an Application for Adjustment of Claim alleging a
left foot injury of May 15, 2012. Arb Exh 2.
5
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On August 28, 2012, Dr. Rozanski operated on Petitioner's left foot at Adventist La
Grange Memorial Hospital. The doctor's pre-operative diagnoses included "foreign body, left
foot." In his operative report, the doctor indicated he dissected capsular tissue off the
metatarsal head and then used a power saw to remove the second metatarsal head. He
indicated it was necessary to remove the second metatarsal head because "the necrotic tissue
within the ulcer did go deep to the capsular tissue." He went on to state:
"Then we did remove the free margin of the second metatarsal
and base of the proximal phalanx sent to pathology as well as
micro for further microanalysis to rule out existing osteomyelitis.
We irrigated with normal saline solution. Exploration for any
more abnormal or necrotic tissue was performed and none was
found, so then we did do further exploration under fluoroscopy
to find the part of the needle that was still in the foot since it
was in close proximity and this was removed under sterile technique
with minimal dissection." [emphasis added]
The operative report lists the following procedures: "excision of osteomyelitis and surgical
closure of ulcer, left foot, with removal of foreign body as well." PX 6.
A culture taken from bone in Petitioner's left foot on August 28, 2012 showed "light
growth Methicillin-Resistant Staphylococcus Aureus [MRSA]."
Petitioner continued to see Dr. Rozanski postoperatively. He also continued to see Dr.
Aftab, because he was receiving antibiotics intravenously via a PICC line. T. 50. He developed
shingles after the surgery and had to undergo treatment for that disorder. T. 64. On
September 4, 2012, Dr. Rozanski removed a surgical drain, left the sutures intact and prescribed
"minimal ambulation with a Darco shoe." On September 5, 2012, Dr. Aftab issued a note
releasing Petitioner to work in a "cleaner environment." PX 7. On September 18, 2012, Dr.
Rozanski removed the surgical sutures and used a #15 blade to remove fibrotic tissue from the
base and border of the ulcer. He instructed Petitioner to continue wearing an off-loading
shoe. A week later, Dr. Rozanski debrided the ulcer again, removing nonviable tissue, and
instructed Petitioner to follow up. On September 26, 2012, Dr. Aftab issued a note releasing
Petitioner to work in a "clean office setting and away from jail." PX 7. On October 2, 2012, Dr.
Rozanski noted that Petitioner was still wearing the off-loading shoe and denied any pain. The
doctor sutured the wound closed and instructed Petitioner to "continue with off-loading shoe
to minimize weight bearing." On October 9, 2012, Dr. Rozanski applied Steri-Strips and
instructed Petitioner to continue wearing the off-loading shoe. PX 6. On October 16, 2012, Dr.
Rozanski removed the sutures, debrided some tissue and instructed Petitioner to continue
using the off-loading shoe and obtain a customized shoe insert to prevent recurrence of the
ulcer. PX 5.
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Petitioner testified that, when he learned of his MRSA diagnosis, he notified Horne per
Respondent's protocol. According to Petitioner, Horne responded to this news by screaming
and telling Petitioner to report to personnel and "list [him]self as injured on duty." T. 50-51.
That same day, Petitioner reported to Steve Hensley, Respondent's "injured on duty person,"
and completed various forms other than the supervisor's report form. Petitioner testified that
Horne refused to complete this particular form. T. 51. Petitioner testified he was "directed to
leave the premises" once he completed the forms. T. 52. He left the premises and did not
return to work until November 28, 2012. The walking program stopped the day he left the
premises. T. 57-58. He testified he was off work from August 1, 2012 until November 28, 2012.
T. 53-54.
Petitioner testified that his family physician, Dr. Brown, released him to return to work
as of November 28, 2012, at which point his foot wound was "closed." It was his understanding
that the MRSA infection could recur despite the wound closure. When he returned to work,
Horne did not allow him to return to the warehouse. Rosemarie Nelson assigned him to work
in the jail kitchen, alongside minimum wage workers. At some subsequent point, he was reassigned to his original program coordinator position. He still held this position as of the
hearing.
Petitioner testified that the sole of his left foot hurts. He restricts his walking due to
left foot pain. He continues to work out on a regular basis, as he has done since high school,
but avoids walking and running. He now swims and lifts weights. T. 59. He also uses a
recumbent bicycle but avoids putting pressure on the bottom of his left foot. T. 61. He is able
to walk but experiences throbbing pain when he walks more than a couple hundred yards. He
wears a slightly oversized shoe on his left foot and places a customized pad in the shoe. T. 60,
62. When he takes a shower at some location other than home, he seals a plastic bag over his
left foot so as to avoid spreading the MRSA infection. T. 61. He keeps a supply of broadspectrum antibiotics in his car as a prophylactic measure in the event of a MRSA flare-up. Dr.
Aftab prescribed these antibiotics. T. 64.
Petitioner identified PX 4 as a document that he, Horne and Nora Fitzpatrick generated
for the purpose of making Respondent employees aware of the walking program and other
weltness activities. PX 4 was given to Respondent's public relations department so that it could
be published in the Cook County Sheriff's newsletter. T. 63.
Petitioner denied developing blisters on any other part of his body after he developed
the blister on his left foot. T. 65-66.
Under cross-examination, Petitioner identified RX 1 as a waiver form that Respondent
employees were required to sign in order to participate in a charity event known as the "Walk
for Riley." This event was intended to generate interest in the walking program but it never
took place. RX 1 was not intended to serve as a waiver for the walking program. T. 69.
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Petitioner testified that the funds designated toward the walking program consisted of
his and Nora Fitzpatrick's salaries. T. 69-70. His participation in the walking program was part
of his job. It was not voluntary. T. 70. He and the program participants met at a gate that was
on property owned by the Cook County Sheriff. They then ventured out onto a sidewalk that
was owned by either the Sheriff or the City of Chicago. T. 71. The walking program grew out of
a meeting at which various well ness programs were discussed. He "might have" come up with
the idea of the program because the goal was to come up with a program that would not cost
anything. T. 72-73. Respondent paid for the flyers . T. 73.
On redirect, Petitioner reiterated that the "Walk for Riley" was a charitable event that
was intended to raise money for an officer whose daughter was undergoing treatment for
cancer. It was separate from the walking program. It never took place. T. 74.
In addition to the exhibits previously discussed, Petitioner offered into evidence bills
from Adventist Health, Dr. Rozanski, Dr. Aftab, LaGrange Hospital and Dr. Hasan. PX 5-9.
Respondent did not object to any of these bills. T. 95-99.
Respondent called Patricia Horne. Horne testified she was promoted to her current
position, director of support services for the Cook County Sheriff, in July of 2012. As of May 15,
2012, her job title was special assistant to the executive director ofthe Cook County
Department of Corrections. T. 77-78.
Horne testified that the walking program was a strictly voluntary activity intended to
improve the health and morale of Respondent employees. T. 80. The participants were
required to sign a waiver. They were also supposed to participate in the walks during lunch or
while otherwise off duty. The Department of Corrections has an "open campus," meaning that
employees can leave the premises to take lunch. T. 79-80. The walks were to take place on
public sidewalks that are adjacent to County property. T. 79.
The following exchange occurred :
Q: "As (Petitioner' s] supervisor, did you at any time have control
or authority over [Petitioner], specifically with regard to the
volunteer walking program?
A: Well, that's a complicated question. It's complicated because
[Petitioner} was asked to coordinate activities working w ith the
community and working within the Sheriff' s office. So he was
asked to serve as a liaison to these various programs that we
had going, the walking club being one."

T. 80.

8
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Horne testified that she drafted RX 1, the waiver form, at Petitioner's request. She
prepared RX 1 on her own time, using her home computer. T. 82. The form was intended to
eliminate Respondent liability for walking-related injuries, such as injuries stemming from falls.
To the extent that Petitioner participated in the walking program, the form applied to him. T.
82. Petitioner was a program coordinator and promoter, not an athletic trainer for the walking
program. Petitioner was asked to "pull together interested persons who wanted to walk, which
could have included him, and to involve them in the walking process" by advising them of the
start times and meeting point. Petitioner's participation, like that of the other walkers, was
strictly voluntary. T. 84. The Sheriffs office has no mandatory exercise program. T. 84. The
walking program was just part of an overall well ness effort promoted by Respondent and other
entities, such as Blue Cross/Blue Shield. T. 84-85.
Under cross-examination, Horne testified there were two agendas behind the "Walk for
Riley": raising money for a specific officer's family and generating interest in the walking
program. Respondent's overall wellness program was never intended to have a charitable
purpose. T. 87. Horne acknowledged she has no signed copy of RX 1. She has seen a separate
document, labeled "Waiver of Liability for the Walking Club Program," but she did not bring this
document to the hearing. She has no signed copies of this document. T. 88. It was her
understanding that the individuals who participated in the walking program were going to meet
and walk wherever they wanted to walk. T. 89.
On redirect, Horne characterized the "Walk for Riley" as an "additional motivator" to get
people to agree to participate in the walking program. T. 89. Petitioner was aware of RX 1 and
saw RX 1 after she prepared it at his request. T. 90.
Arbitrator's Credibility Assessment
The Arbitrator finds credible Petitioner's testimony concerning the origins and purpose
of the walking program. The Arbitrator also finds credible Petitioner's testimony that the role
he played in the program, i.e., that of promoter and "rear guard," was mandated by his job.
The Arbitrator finds Petitioner less than forthright with respect to his pre-accident state
of health. For example, Petitioner testified he first learned he was "borderline diabetic" after
he returned to work in November of 2012. Dr. Hasan's note of August 8, 2012, reflects,
however, that Petitioner told him he had recently been diagnosed with diabetes.
Based on the wording Dr. Rozanski used in his operative report, it appears that
Petitioner stepped on a needle prior to the surgery and that the doctor knew a section of the
needle remained lodged in the foot before the surgery. The Arbitrator finds it odd that
Petitioner never addressed this.
Did Petitioner sustain an accident arising out of and in the course of his employment? Did
Petitioner establish causal connection?
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Petitioner claims he developed a blister on the bottom of his left foot on or about May
15, 2012, as a result of performing job-related duties in connection with Respondent's walking
program. Petitioner viewed his participation in this program as wholly different from that of
other Respondent employees in that it was his function, as a program coordinator, to generate
enthusiasm and essentially "corral" those who elected to join him on the scheduled walks. It
was clearly in Respondent's interest to have someone walk alongside the participants to ensure
they maintained a certain pace, stayed on course, avoided injury and returned to the
workplace. The photographs reflect that Petitioner and Nora Fitzpatrick wore uniforms bearing
Respondent's logo while leading a walk in which one of Respondent's directors participated.
Given the overall goal of fostering employee well ness, it was in Respondent's interest to have
Petitioner appear at the meeting point at the beginning of each walk, especially since some of
the walks started before it got light outside. Horne did not contradict Petitioner's testimony
that she selected the start times and that all of the walks were scheduled during Petitioner's
normal work hours. Petitioner, unlike the other participants, was clearly not expected to walk
only when off duty.
Based on the foregoing, the Arbitrator finds that Petitioner's participation in the walking
program was not voluntary. The Arbitrator further finds that Section 11 of the Act (commonly
known as the ''voluntary recreational program" exclusion) would not bar Petitioner from
asserting a claim for an injury stemming from such participation. See, e.g., Elmhurst Park
District v. IWCC, 395 III.App.3d 404, 408 (1st Dist. 2009), in which the Appellate Court upheld the
Commission's award of benefits to a fitness supervisor who was injured while participating in a
wallyball game during his work shift. The claimant testified he participated in the game at the
request of a co-worker who told him the game could not otherwise proceed due to a lack of
sufficient paying customers. No one told him he had to participate. Rather, he felt compelled
to participate because one of his job duties was to promote his employer's programs. The
Commission found that Section 11 did not apply because the claimant was injured while
performing duties incidental to his employment. In affirming this result, the Court found that
"recreation" was inherent in the claimant's job. The same logic applies in the instant case,
particularly because Petitioner was a fitness trainer as well as a program coordinator.
It is Petitioner's failure to establish causation as to the MRSA infection, the need for
surgery and his current left foot condition that prompts the Arbitrator to deny benefits. While
causation can, in some cases, be established via the "chain of events," with no need for medical
testimony, the "chain of events" in the instant case is not entirely clear. Petitioner did not
testify that he developed a painful blister while engaging in one of the scheduled walks. While
some of Petitioner's medical providers took note of his training duties, no physician specifically
mentioned the walking program. Nor did any physician opine, even in a general way, that
Petitioner's job duties caused or aggravated the blister. The first treating physician, Or. Miran,
indicated the blister developed in the context of "immune system compromise" due to
Petitioner having been on intravenous antibiotics for his recurrent cellulitis. The second
treater, Dr. Brown, described the lesion as "mild." After this initial course of care ended on
May 31, 2012, with neither Dr. Miran nor Dr. Brown having diagnosed an infection, there was a
two-month gap in treatment, during which time Petitioner, per his testimony, did not
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participate in the walking program. On July 31, 2012, Dr. Brown referred Petitioner to Dr.
Salvino, a podiatrist. On August 6, 2012, Petitioner underwent left foot X-rays per Dr. Salvino.
These X-rays documented the presence of a surgical clip at the level of the distal second and
third metatarsals. In early August 2012, Dr. Aftab, the infectious disease physician who treated
the cellulitis, noted that Petitioner had recently undergone a debridement by a podiatrist. It
appears to the Arbitrator that Dr. Salvino performed this debridement, based on the X-ray
order and surgical clip, but Petitioner did not offer any records from Dr. Salvino into evidence.
This omission is puzzling. Dr. Aftab opined that the blister could "very well be" neuropathic,
based on the absence of painful response. Petitioner went on to see another podiatrist, Dr.
Rozanski. Dr. Rozanski operated, at least in part, to remove a foreign object, specifically a part
of a needle that was "still inside" Petitioner's foot. The operative report documents an insult to
the foot that Petitioner did not acknowledge. Dr. Rozanski treated Petitioner over an extended
period yet never mentioned Petitioner's occupation, let alone the walking program.
Based on the foregoing, the Arbitrator finds that Petitioner failed to establish causation
as to his MRSA, the need for surgery and his current left foot condition of ill-being. Benefits are
denied.
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C8J Affirm and adopt (no changes)
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D Modify
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D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)I8)
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D Reverse

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

James Taylor,
Petitioner,

NO: 11

vs.

MaschoffTransportation, LLC,

we 18537
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Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, prospective medical expenses and being advised ofthe facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
detennination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 28, 2013 is hereby affrrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$1 00.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
MB/mam

0 :1/23/ 14
43

FEB 0 3 2014

~ ~
~

M
ll:Js.
David L. Gore

Daniel R. Donohoo

--

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

TAYLOR, JAMES

Case#

11WC018537

Employee/Petitioner

14I\VCC0067
MASCHHOFF TRANSPORTATION LLC
Employer/Respondent

On 3/28/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0299 KEEFE & DEPAULI PC
JAMES K KEEFE JR
#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62206

0180 EVANS & DIXON LLC
KIMM PARKS
211 N BROADWAY SUITE 2500
STLOUIS, MO 63102
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On 3/28/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0299 KEEFE & DEPAULI PC
JAMES K KEEFE JR

#2 EXECUTIVE DR
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STATE OF ILLINOIS
)SS.

COUNTY OF MADISON

)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COl\1MISSION
ARBITRATION DECISION
19(b)

Case# 11 WC 18537

James Tavlor
Employee/Petitioner

Consolidated cases: - - -

v.
Maschhoff Transportation. LLC

141\i CC0-0 6 7

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on January 28, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

D

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C.

0

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.
E.

0
0

What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.

I.

D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
0 What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K . ~Is Petitioner entitled to any prospective medical care?

L.
M.
N.

0
0
0

What temporary benefits are in dispute?
TPD
Maintenance
TTD
Should penalties or fees be imposed upon Respondent?

0

0

0

Is Respondent due any credit?

0 . Oother
ICArbDec/9{b) 21/0 /00 If' Randolph Street #8-::!00 Clricago. IL 60601 31218/4-6611 Toll-free 866 352-3033
Web site: www.iwcc.il.gov
Downstate offices· Collinsville 6/81346-3./50 Peoria 309167 1-30/9 Roc~iord 8151987-7292 Sprrngfield 2171785.708./
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On the date of accident, April14, 2011, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $43,466.21; the average weekly wage was $835.89.
On the date of accident, Petitioner was 50 years of age, married with 0 dependent child(ren).
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00. The parties stipulated and agreed that all TTD benefits have been paid in
full.
Respondent is entitled to a credit of amounts paid under Section 80) of the Act.
ORDER

Respondent shall pay for reasonable and necessary medical services as identified in Petitioner's Exhibit 15, as
provided in Sections 8(a) and 8.2 of the Act subject to the fee schedule. Respondent shall be given a credit for
medical benefits that have been paid, and Respondent shall hold Petitioner harmless from any claims by any
providers of the services for which Respondent is receiving this credit as provided in Section 8G) of the Act.
Respondent shall authorize and make payment for prospective medical treatment as recommended by Dr.
Gamet including, but not limited to, the low back surgery.
In no instance shall this award be a bar to subsequent hearing and detennination of an additional amount of
medical benefits or compensation for a temporary or pennanent disability, if any.
Unless a party files a Petition .for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accme from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

March 25.2013
Date

William R. Gallagher, Arbitr
ICArbDec 19(b)

Ml\R 2, s 2.0\3
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Findings of Fact
Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on April 14, 2011.
According to the Application, Petitioner sustained injuries to the cervical, thoracic, lumbar
spines and left upper extremity as a result of a truck accident. Respondent stipulated that
Petitioner sustained a '"'ork-related injury and paid both temporary total disability benefits and
medical; however, Respondent disputed liability in regard to the low back on the basis of causal
relationship. This case was tried as a 19(b) proceeding and Petitioner sought an order for
payment of medical bills as well as prospective medical treatment in regard to the low back.
Petitioner worked for Respondent as a delivery driver and drove a semi truck/trailer. Petitioner
with would also lift and move 50 pound bags of feed every week or two. When Petitioner was
driving the truck, he would customarily drive it on back roads and he described the ride as being
very rough as compared to what it would be on the interstate. Prior to April 14, 2011, Petitioner
was able to perform all of his job duties without any particular difficulty.
On April 14, 2011, Petitioner was involved in a single vehicle accident. He was not certain as to
exactly how it occurred because he lost consciousness and could only recall that the truck was
laying on its left side. Emergency personnel that responded to the accident had to remove
Petitioner from the truck cab.
Prior to the accident of April 14, 2011, Petitioner received chiropractic treatment for several
years for low back symptoms from Dr. Josh Berger. Dr. Berger's records revealed that Petitioner
was seen for a low back problem in April, 2008, and also had several visits in June and July,
2010. These records stated that Petitioner's back symptoms improved over time and Dr. Berger
did not ever impose any work/activity restrictions upon Petitioner.
On January 26, 2011, Petitioner was seen by Dr. Thomas Forget for low back pain. Dr. Forget
reviewed an MRI that had been obtained two weeks prior and opined that it revealed an L4-L5
spondylolisthesis. This MRI was performed on January 10, 2011, at the request of Dr. Richard
Lehman and, in addition to the L4-L5 spondylolisthesis, it also noted the presence of an annular
tear at L5-S 1. No medical reports/records from Dr. Lehman were tendered into evidence at the
time of the trial of this case. Dr. Forget examined Petitioner and noted that the neurologic exam
was normal, that Petitioner was overnreight, 6 feet tall and 260 pounds. Dr. Forget opined that
Petitioner would benefit from a decompression and fusion, but that it was reasonable to wait and
he prescribed some physical therapy and a weight loss program. Dr. Forget did not impose any
work/activity restrictions.
Petitioner received physical therapy at St. Mary's Good Samaritan Hospital between January 31,
201 Land February 11.2011. At the time of his initial assessment of January 31.2011, Petitioner
reported the pain as being 8/10. At the time ofthe last visit of February 11,2011, he reported the
pain as being 2/10. Petitioner also received chiropractic care at Thayer Medical Facility between
February 21, 2011, and April 13, 2011. When Petitioner began treatment there on February 21,
2011, he reported that the pain was constant and rated as 6/1 0. Petitioner was seen at that facility
several times and both the duration and seriousness of the pain gradually decreased. On April13,
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2011, (the day before Petitioner's accident) the duration of the pain was described as intermittent
and the severity was rated as 5/10. In spite of Petitioner's low back symptoms, he continued to
work in a full and unrestricted capacity and also engaged in various recreational activities such
as golf and playing basketball with his grandkids.
Following the accident of April 14, 2011, Petitioner was taken to Fayette County Hospital where
it was noted that Petitioner had multiple scalp and forehead lacerations and bruising to the left
arm/shoulder. Petitioner reported that he had pain "all over." Multiplex-rays and CT scans were
obtained which included a CT scan of the cervical spine which did not reveal any acute bony
abnom1ality. At trial, Petitioner testified that he could not recall much about his time at Fayette
County Hospital. Following his discharge. Petitioner was seen by Dr. Michael Darmadi, his
family physician, who initially referred him to a cardiologist because he suspected Petitioner had
an aneurysm.
Petitioner was seen by Dr. Berger on April 19, 2011, and Petitioner infom1ed Dr. Berger that he
had pains the back of the neck, left shoulder, low back as well as a headache. Dr. Berger opined
that Petitioner had a fractured cervical vertebrae and referred him to Dr. James Coyle, an
orthopedic surgeon.
Dr. Coyle initially saw Petitioner on April 28, 2011. In the medical history form completed by
Petitioner, he stated he had various complaints secondary to the accident of April 14, 2011,
including neck and back pain. Dr. Coyle's medical report of that date was focused on the cervical
spine and that Petitioner had complaints of neck pain, left shoulder pain and numbness ofthe left
thumb. Dr. Coyle had a CT scan of the cervical spine performed which confirmed the presence
of a left sided facet fracture at C6-C7. Dr. Coyle prescribed a cervical collar and authorized
Petitioner to be off work. In regard to the low back, Dr. Coyle's report did state that Petitioner
had a history of low back pain for which he was treated but that it had been improving and that
he presently had recurrent back pain since the time of the accident. Dr. Coyle ordered an MRI
which was also performed on that date which revealed disc protrusions at C5-C6 and C6-C7.
Dr. Coyle saw Petitioner on May 16, 2011, and recommended that more time was required to let
the fracture heal. He continued to authorize Petitioner to remain off work.
Dr. Coyle saw Petitioner on June 14, 20 I 1, and recommended surgery consisting of a discectomy
and fusion at CS-C6 and C6-C7 with metal plating. At trial, Petitioner testified that it was his
understanding that Dr. Coyle was going to initially fix the neck and wait on the low back.
At the direction of Respondent, Petitioner was examined by Dr. Marvin Mishkin, an orthopedic
surgeon, on July 19, 2011. Dr. Mishkin reviewed various medical reports/records provided to
him and examined the Petitioner. Dr. Mishkin opined that Petitioner's low back condition of
spondylolisthesis at L4-L5 and degenerative disc disease were chronic and predated the accident
of April 14, 2011, and were not causally related to it. In regard to the cervical spine, Dr. Mishkin
opined that neck surgery was not indicated. At that time, Respondent had not approved the neck
surgery recommended by Dr. Coyle.
Petitioner returned to Dr. Berger who referred him to Dr. Matthew Gomet, an orthopedic
surgeon. Dr. Gomet initially saw Petitioner on August 25, 2011. In the information sheet
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completed by the Petitioner in connection with that visit, Petitioner indicated that he had pain
referable to the neck and left shoulder/trapezius area, numbness to the left thumb, and low back
pain on both sides, more on the left than on the right. Petitioner indicated his current level of pain
as being 9/10. Petitioner informed Dr. Garnet that he had low back symptoms, chiropractic care
and an MRI performed before the work accident; however, he also advised Dr. Gamet that he
had been able to work full duty with just some occasional symptoms. Dr. Gamet examined
Petitioner and obtained x~rays of both the cervical and lumbar spine. The cervical spine x-rays
confirmed the facet fracture at C6-C7 and the low back fllms revealed an isthmic type
spondylolisthesis at L4-L5. Dr. Gamet also reviewed the MRI that had been obtained on April
28, 2011, and opined that it did show disc pathology at C5-C6 and C6-C7. Dr. Gamet opined
that the cervical condition was related to the work injury and that surgery was indicated
including a fusion at C6-C7 and possibly also at C4-C5 and C5-C6. In regard to the low back,
Dr. Gamet noted that Petitioner had a problem that predated the accident but that it was clear
from the history that Petitioner had aggravated this condition. Dr. Gomet requested the MRI that
had been performed in January. 2011, and prior medical records and recommended that a new
MRI be performed on the low back.
At Dr. Gomet's direction, a lumbar MRI was performed on September 15, 2011, which revealed
an anterolisthesis of L4-L5 and disc bulges at L4-L5 and L5-S 1. Dr. Garnet reviewed both this
scan and the MRI that was performed on January 10, 2011, and opined that there was not an
appreciable difference between the two. Dr. Gornet noted that while he could not measure the
cellular inflammatory response, that the accident caused an aggravation of the pre-existing
condition. At that time, Dr. Garnet recommended that Petitioner have some injections at L4-L5
and LS- Sl.
On September 26, and October 10, 2011, Petitioner was seen by Dr. Kaylea Boutwell who
administered epidural steroid injections at the L4-L5 and LS- S 1 levels. Petitioner did not
experience any significant relief of his symptoms as a result of those injections.
At Respondent's direction, Petitioner was examined by Dr. Robert Bernardi, on August 31, 2011.
Dr. Bernardi obtained a history and examined Petitioner and reviewed various medical
report/records that were provided to him. In regard to the cervical spine symptoms, Dr. Bernardi
opined that they were causally related to the accident of April 14, 2011; however, he
recommended that Petitioner undergo nerve conduction studies to determine whether or not there
was any cervical radiculopathy and then, depending on those results, determine if surgery was
indicated. In regard to the low back, Dr. Bernardi opined that Petitioner's low back condition was
not related to the accident of April 14, 2011, basing this on the fact that the L4-L5
spondylolisthesis pre-existed the accident and that a single traumatic event could not cause it to
become chronically symptomatic. Petitioner had nerve conduction studies performed by Dr. Dan
Phillips on September 19, 2011, which revealed mild chronic left radiculopathy of C5, C6 and
C7. Dr. Bernardi reviewed Dr. Phillips' report and opined that these were chronic and not related
to the accident of April 14, 2011.
Dr. Gamet saw Petitioner on November 14, 2011 and, at that time, he reviewed the reports of
both Dr. Mishkin and Dr. Bernardi. In regard to Dr. Mishkin, Dr. Gomet noted that Dr. Mishkin
does not perform spinal surgeries and that his opinion in regard to causation is limited. In regard
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to Dr. Bernardi's opinion regarding causality, Dr. Garnet acknowledged that Petitioner did have
pre-existing low back symptoms and treatment; however, he noted that the medical records that
pre-dated the accident did indicate that Petitioner's low back condition was improving. Dr.
Garnet reaffirmed his opinion that the accident of April 14, 2011, was an aggravation of a preexisting condition. While waiting for Respondent to authorize neck surgery, Petitioner was seen
by Dr. Gornet on January 16. AprilS. and July 9. 2012. and his symptoms and findings remained
the same in respect to both the neck and low back.
Respondent approved the cervical disc surgery and, on November 6, 2012, Dr. Garnet performed
surgery consisting of a microdiscectomy and fusion at C4-C5 and C6-C7 and a disc replacement
at C5- C6. At trial, Petitioner testified that his neck condition was improved although he still had
some pain and that his arm symptoms have resolved.
Dr. Gornet was deposed on June 28, 2012 (which was prior to the neck surgery). In regard to the
low back, Dr. Gornet reaffim1ed his opinion that the accident of April 14, 2011, aggravated the
condition and again noted that while Petitioner had a pre-existing low back problem, that it was
improving with conservative care. Although Dr. Gornet noted that while there were no
significant differences between the MRis of January 10, 2011, and September 15, 2011, the
accident caused a cellular response and chemical changes within the disc that explain the
increases in Petitioner's symptoms. especially given the force required to cause a neck fracture.
Dr. Garnet also noted that the pre-accident medical records supported that Petitioner's symptoms
had improved before the accident but that, after the accident, the symptoms were no longer
waxing and waning but were unrelenting. Dr. Gomet recommended low back surgery consisting
of a spinal fusion at L4-L5 and L5- S 1. At trial, Petitioner testified that he wants to have the low
back surgery performed as recommended by Dr. Gomet.
Dr. Bernardi was deposed on August 17. 2012, and Ius deposition testimony was received into
evidence at trial. Dr. Bernardi's testimony was consistent with his medical records/reports and he
reaffirmed hls opinion that Petitioner's low back pain was not causally related to the accident of
April 14, 2011, because Petitioner had a symptomatic L4-L5 spondylolisthesis prior to the
accident. On cross-examination, Dr. Bernardi was asked whether the accident could have
aggravated the condition and he responded that this was a completely subjective perception and
something that he could not know with any certainty. Dr. Bernardi did agree that back surgery
was indicated for Petitioner's low back condition.
Petitioner has been totally disabled since the time of the accident and Respondent has paid
Petitioner temporary total disability benefits for this period of time.
Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner's current condition of ill-being in regard to the lumbar
spine is causally related to the accident of April 14, 2011, because the accident aggravated and
made more symptomatic a pre-existing condition.
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In support of this conclusion the Arbitrator notes the following:
Prior to the accident of April 14, 2011, Petitioner was diagnosed with an L4-L5
spondylolisthesis which was symptomatic and for which Petitioner received both medical and
chiropractic care. \Vhile Dr. Forget opined that the condition could require surgery, both
Petitioner and Dr. Forget agreed on a more consen'ative approach including physical therapy and
weight loss. It is significant that Dr. Forget never imposed any work/activity restrictions on
Petitioner and Petitioner was able to work full unrestricted duty driving a truck and lifting up to
50 pounds.
Petitioner's testimony and the medical records that pre-dated the accident of April 14, 2011, both
indicate that Petitioner's low back symptoms were gradually improving prior to the accident of
April 14, 2011.
The Arbitrator finds Dr. Garnet's opinion as to causality to be more credible than the opinions of
Dr. Mishkin and· Dr. Bernardi. Dr. Garnet's opinion is consistent with Petitioner's testimony in
the pre-accident medical records regarding Petitioner's low back condition. Dr. Bernardi agreed
that he could not state ''vith any certainty whether or not Petitioner could have aggravated his low
back condition as a result of the accident of April 14, 2011.
In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that all of the medical treatment provided to Petitioner was reasonable
and necessary and causally related to the accident of April 14, 2011. Respondent is thereby liable
for payment of the medical bills associated therewith.
Respondent shall pay reasonable and necessary medical bills as identified in Petitioner's Exhibit
15, as provided in Sections S(a) and 8.2 of the Act, subject to the fee schedule. Respondent shall
be given a credit for amounts paid for medical benefits that have been paid, and Respondent shall
hold Petitioner harmless from any claims by any providers of the services for which Respondent
is receiving this credit, as provided in Section SG) of the Act.
In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes Petitioner is entitled to prospective medical care including, but not
limited to, the low back surgery recommended by Dr. Gomet.
In support of this conclusion the Arbitrator notes the following:
Dr. Gomet has recommended that Petitioner undergo low back surgery and Dr. Bernardi agrees
that surgery is appropriate.

James Taylor v. MaschhoffTransportation, LLC
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STATE OF ILLINOIS

)

) ss.
COUNTY OF ADAMS

)

~ Aflinn and adopt (no changes)

D Aflinn with changes

0

Reverse

U

Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
[8J None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Jeffrey N. Garwood,
Petitioner,
vs.
Lake Land College,
Respondent,

NO: 12WC 4194

14IWCC0·068
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of average weekly rate, pennanent
partial disability and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 3, 2013, is hereby affinned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

FEB 0 3 2014

o012914
CJD/jrc
049

~ ttl lid~
Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

GARWOOD, JEFFREY N

Case#

12WC004194

Employee/Petitioner

LAKE LAND COLLEGE
Employer/Respondent
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On 113/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0834 KANOSKI & ASSOCIATES
CHARLES N EDMISTON
129 S CONGRESS
RUSHVILLE. IL 62681

RUSIN MACIOROWDKI & FRIEDMAN LTO
TERRY SCHROEDER
2506 GALEN DR SUITE 104
CHAMPAIGN,IL61821-7047

STATE OF ILLINOIS
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)SS.

COUNTY OF ADAMS

)

D Injured Workers' Benefit Fund (§4(d))

0

Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Jeffrey N. Garwood

Case# 12 WC 4194

Employee/Petitioner

Consolidated cases: N/A

v.

Lake Land College
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city
of Quincy, on November 8, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or
Occupational Diseases Act?
B.
Was there an employee-employer relationship?
C.
Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F.
Is Petitioner's current condition ofill-being causally related to the injury?
G. ~What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
K. ~What temporary benefits are in dispute?
0 TPD
0 Maintenance
~ TTD
L. ~What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0.
Other

A.

D
D

0
D
0
0
0
0

0
0
0

ICArbDec 2/10 100 W. Randolph Street #8·200 Chicago,IL 60601 312/814·6611 Toll-free 866/352·3033 Website: www.iwcc.il.gov
Downstate offices: Collinsville 618/346·3450 Peoria 309/671·3019 Rockford 815/987·7292 Springfield 217/785·7084
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FINDINGS

On September 12, 2011 , Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent
Petitioner's current condition ofill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $40,520.00; the average weekly wage was $779.23.
On the date of accident, Petitioner was 54 years of age, married with no dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $1,595.33 for TTD, $ 0 for TPD, $ 0 for maintenance, and $ 0 for
other benefits, for a total credit of$ 1 ,595.33.
Respondent is entitled to a credit of$ 0 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $519.44/week for 4 4n weeks,
commencing 12/2/11 through 1/3/12, as provided in Section 8 (b) of the Act. Respondent shall be given a
credit of $1,595.33 for temporary total disability benefits that have been paid.
As stipulated, Respondent shall pay reasonable and necessary medical services of$113.00, as provided in
Section 8(a) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$467.54/week for 43 weeks,
because the injuries sustained caused the 20% loss of the left leg, as provided in Section 8(e) of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered
as the decision of the Commission.

RULES REGARDING APPEALS

STATEMENT oF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

~1/..t~ ~'"--~/
7
1

Signature of Arbitra~or

lCArbDec p. 2

,.
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Jeffrey N. Garwood v. Lake Land College. 12 WC 4194
The Arbitrator finds:
Petitioner testified he began working for Respondent on January 30, 2006 as a vocational computer
instructor. Petitioner testified that in June of 2010 all business and computer vocational classes were
done away with; however, he was later brought back as an adjunct instructor (part-time instructor).
Petitioner testified that as an adjunct instructor, he was paid per class. Petitioner testified he came back
and taught computer-related classes, including introductions to computers and various other application,
software, and keyboarding classes. Petitioner testified he was paid a different amount for each class
based upon the number of credit hours for each class. Petitioner confirmed that for the wage periods
shown on the wage statement beginning during November of 2010 and ending in June of 2011 he was
working as an adjunct instructor (RX 3).
Petitioner further testified that beginning July 1, 2011 he became the vocational correctional
occupational instructor at Western Illinois Correctional Center in Mt Sterling, Illinois. This position was a
full-time salaried position. When asked how he came to change his employment status he explained that
when he was let go in June of 2010 he was on a "two-year recall," and when a previous instructor retired
he was offered the job. Petitioner testified the difference in the job was that full-time employment
included additional employment benefits such as healthcare and life insurance.
At arbitration, the parties stipulated that when Petitioner went to work as a full-time employee on
July 1, 2011, he entered into an employment contract with Respondent and his annual salary payable
under that contract is $40,519.48.
Petitioner testified that on 9/12/11 he was still working for Respondent as a full-time vocational
instructor at the Western Illinois Correctional Center in Mt. Sterling, Illinois.
Accident and causation were undisputed. Petitioner testified that on September 12, 2011, he was
walking to his vehicle after work when he tripped and fell in an area where concrete was in the process of
being ground down to allow wheel chair access, landing first on his left knee and then onto his left hand,
elbow and side. Petitioner testified that stood up on his own but noticed pain in his left knee, left elbow,
ribs and left wrist. He continued home and that evening continued to experience increasing pain and
swelling in his left knee. Petitioner testified that he reported the fall the next morning to his immediate
supervisor, Tom Theiss, and to Tom Kerkhoff, Respondent's Executive Dean of Corrections.
Records show that Petitioner first sought medical care from his family doctor, Dr. Jennifer
Schroeder, on September 13, 2011. Petitioner reported a consistent history of the accident and
complained of pain in his left knee, as well as his left rib area and left elbow. (Pet Ex. 3, p. 94) Petitioner
was walking stiff legged and reported a sensation as if his leg would give way. He acknowledged having
undergone a left knee arthroscopy previously but denied any further knee problems until his recent work
accident. (Pet
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Ex. 3, p. 94)
On physical examination, Dr. Schroeder noted tenderness and abnormal range of motion of the left
elbow and that Petitioner was walking stiff and not bearing weight on his left knee. She noted that x-rays
of the left elbow and knee did not demonstrate any bony injury. (Pet. Ex. 3, p. 95, 99-100) Dr. Schroeder
recommended the use of ice and heat, NSAIDS, range of motion exercise and a left knee immobilizer for
comfort. (Pet. Ex. 3, p. 96) Petitioner returned to Dr. Schroeder on September 23, 2011, reporting
continued concern regarding left knee pain and requesting a referral to Dr. Ronald Wheeler, an
orthopedic surgeon. Petitioner also reported pain in his left chest wall while deep breathing or rubbing
the chest wall and requested that it be x-rayed. (Pet. Ex. 3, p. 91) A rib and chest x-ray was taken but did
not show any fracture. (Pet. Ex. 3, pp. 93, 98) Noting that Petitioner's left knee had not improved, Dr.
Schroeder referred Petitioner to Dr. Ronald Wheeler. Petitioner's left elbow was not causing any
problems.(Pet. Ex. 3, p. 93)
Petitioner initially saw Dr. Wheeler on October 3, 2011, reporting an onset of left knee pain after a
fall at work about three weeks earlier with persistent discomfort thereafter. (Pet. Ex. 1, p. 16) On
examination, Dr. Wheeler noted some swelling in the knee and vague tenderness and diagnosed pes
anserine bursitis. He recommended adjustment of activities and consideration of therapy. (Pet. Ex. 1, p.
16)
Petitioner returned to see Dr. Wheeler a week later on October 10, 2011, reporting continued
discomfort. (Pet. Ex. 1, p. 15)
Petitioner underwent an MRI of his left knee on October 10, 2011 at Blessing Hospital. The report
of Dr. Stanton indicated mild chondromalacia of the patellofemoral compartment and mild thinning of the
articular cartilage of the medial and lateral tibiofemoral compartments. Petitioner's medial meniscus
appeared normal without tear. There was an oblique tear involving the posterior horn of the lateral
meniscus with truncation of the inner third zone body of the lateral meniscus. (twas Dr. Stanton's
impression there was mild chondromalacia and arthritis involving the patellofemoral compartment and a
complete tear of the posterior horn of the lateral meniscus. (RX 2,
Dr. Wheel~r recommended therapy but noted that surgery might be required if Petitioner did not
improve. (Pet. Ex. 1, p. 15) Records from Quincy Medical Group show that Petitioner began therapy on
October 13, 2011, reporting a consistent history of accident and worsening pain in his left knee since that
time. (Pet. Ex. 3, p. 86-87) Petitioner attended 8 sessions of therapy through October 27,2011. (Pet. Ex.
3, pp. 76- 85) At the final session, Petitioner continued to report pain of a level of 6-8/10 in all positions
most of the time. Petitioner did not feel that he had experienced any improvement with therapy and
showed no objective improvement in range of motion or strength. Petitioner reported difficulty with
functional tasks as well as work tasks requiring prolonged standing and walking which would increase
his left knee pain. The therapist opined that further functional improvement would be limited by
worsening symptoms. (Pet. Ex. 3, p. 76)
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Petitioner returned to Dr. Wheeler on October 31, 2011, reporting increasing pain in his left knee
that was aggravated by activity. (Pet. Ex. 1, p. 14) On examination, Dr. Wheeler noted diffuse tenderness,
positive McMurray testing and tenderness both medially and laterally. Dr. Wheeler therefore
recommended surgery on the knee after clearance by Dr. Schroeder. (Pet Ex. 1, p. 14)
Petitioner proceeded with arthroscopic surgery on December 2, 2011, at Blessing Hospital. (Pet.
Ex. 1, pp. 11-13, Pet Ex. 2, pp. 17-18) In the course of arthroscopic surgery, Dr. Wheeler confirmed his
pre-operative diagnosis of medial and lateral meniscus tears and debrided those tears. He also found
Class II chondromalacia of the medial femoral condyle and the medial tibial plateau and chondroplasty
was performed. Some chondromalacia of the lateral tibial plateau was also noted and chondroplasty was
performed. Synovectomy was also performed and a synovial plica was removed. (Pet. Ex. 2, pp. 17-18)
Petitioner followed up with Dr. Wheeler on December 8, 2011, when sutures were removed and therapy
was ordered. (Pet. Ex. 1, p. 10)
Records show that Petitioner began post-operative therapy on December 12, 2011, and attended
30 sessions through February 6, 2012. (Pet. Ex. 3, pp. 28-59) Petitioner continued to follow up with Dr.
Wheeler on December 29, 2011, January 26, 2012 and February 6, 2012. (Pet Ex. 1, pp. 7-9) At these
visits, Dr. Wheeler noted some ongoing soreness, though improved, and some improvement in strength,
though he noted a continued imbalance in the quads and hamstrings. (Pet. Ex. 1, pp. 8-9) In her last
physical therapy note, Petitioner's therapist noted that the focus of treatment had been on normalizing
Petitioner's left knee range of motion and progressive strengthening as tolerated. Petitioner's response
had been good with only minimal complaints of pain with prolonged weightbearing activities. All goals
were achieved and Petitioner was discharged to an established home exercise program per Dr. Wheeler's
discretion. (Pet. Ex. 3, p. 28)
Petitioner returned for a final appointment on May 7, 2012, reporting that he was doing fairly well
but was continuing to experience some soreness. (Pet. Ex. 1, p. 5) Dr. Wheeler noted "improved" range of
motion and good strength in Petitioner's knee. There was no tenderness, effusion, or swelling noted.
There was balance between Petitioner's quads and hamstrings. Dr. Wheeler released Petitioner from care
finding him to be at maximum medical improvement. Dr. Wheeler did not anticipate any permanent
disability. (Pet. Ex. 1, p. 5)
Petitioner was examined by Dr. Joseph T. Monaco at Respondent's request on August 3, 2012, in
Bloomington, Illinois (Resp. Ex. 1) Dr. Monaco provided an impairment rating of Petitioner's injury under
the 6th Addition of the AMA Guides. Dr. Monaco reviewed Petitioner's medical records, met with
Petitioner and took a history and summary of his complaints. He also performed a physical examination.
At the time of the exam, Petitioner reported he liked to walk for exercise and was doing so for about
thirty minutes two to three times per week. Petitioner also reported taking two Aleve tablets about three
times per week for arthritic knee pain. Petitioner provided the doctor with a typed report regarding his
ongoing complaints. Petitioner reported pain from six inches above the knee to six inches below the knee.
He described this pain as mild to moderate most of the time but getting as bad as 5/10 on occasion.
Petitioner also reported that his knee would stiffen up if he sat for more than twenty minutes at a time
with his knee bent, that he felt weak when arising from a sitting position or turning to his left, and
occasionally he loses his balance while walking down a hallway. Petitioner also reported increasing pain
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and stiffness when driving a car, walking in a store or on any concrete surface for a long period of time.
Petitioner noted that his knee would also hurt when lying in bed at the end of the day. Petitioner
explained that he could help lessen the pain and stiffness by elevating his leg during the day.
In his report Dr. Monaco noted that Petitioner walked with a slight left antalgic gait. Petitioner had
seven degrees of valgus in both knees when supine and standing. Petitioner had full extension with 135
degrees of flexion, equal to the right knee. There was good straight leg raise and no extensor lag. There
was trace patellofemoral crepitus bilaterally. There was no patellofemoral pain with ballottement of the
left knee. Petitioner's left knee was stable to varus and valgus stress and anterior and posterior drawer
sign. Lachman's test and Pivot-shift test were negative. McMurray testing revealed mild discomfort. He
noted that Petitioner's left knee was slightly larger than the right (44 em vs 43.2 or 43.5 em) and that
there was some discomfort with McMurray's testing, though there was no pop or click. Deep tendon
reflexes were 2+ and equal bilaterally at both the knees and ankles. Motor function was graded 5/5 in all
muscles tested in the lower extremities. Homan's sign was negative. Petitioner exhibited good dorsalis
pedis pulses. Dr. Monaco also reviewed Petitioner's diagnostic studies. He concurred with Dr. Wheeler's
earlier diagnoses and believed petitioner had reached maximum medical improvement as a result of his
work accident. Dr. Monaco only believed the tears were due to the accident; Petitioner's chondromalacia
pre-dated the accident and was not related. Based upon the AMA Guides (Sixth Edition), Petitioner's
impairment was rated at 3% whole person impairment or 8% loss of the lower extremity. (R.X 1 and RX 2,
exhibit 2)
Dr. Monaco's deposition was taken on November 1, 2012. Dr. Monaco, a board certified orthopedic
surgeon, testified consistent with his report.
Dr. Monaco testified that he diagnosed Petitioner with tears of the medial and lateral meniscus of
the left knee and chondromalacia of the patellofemoral joint of the left knee. He further opined that the
meniscus tears were causally related to Petitioner's fall but not the chondromalacia. (Resp. Ex. 2, pp. 2021) In reaching an impairment rating, Dr. Monaco testified that he did not consider the chondromalacia
to be related to the work injury but he did consider the medial and lateral meniscus tears to be related.
(Resp. Ex. 2, p. 29). Accordingly, he looked to Table 16-3 of the AMA Guides, and used the Diagnostic
Criteria (Key Factor) to be "Meniscal Injury" and assigned the injury to Class 1 as a "Partial (medial and
lateral)". (Resp. Ex. 2, pp. 29-30) He noted that the Class assignment is based upon a tear of the meniscus
and that the rating is not affected by whether it was treated surgically or not. (Resp. Ex. 2, p. 30) He
testified that under the Guides he would initially assign the injury to Class C within that class, providing a
default impairment of 10% of the lower extremity subject to grade modifiers and adjustment grids.
(Resp. Ex. 2, p. 31) Dr. Monaco testified that generally there are three categories of modifiers- functional
history, physical examination and diagnostic studies. (Resp. Ex. 2, p. 24) In considering Functional
History Adjustment, Dr. Monaco looked to Table 16-6 of the Guides which shows five levels of Grade
Modifier ranging from "no problem" to "very severe problem". Under the class definition of"Gait
Derangement", Dr. Monaco assigned a Grade Modifier of 1 (Mild Problem) as Petitioner did have a limp.
This Adjustment table also refers to the "AAOS Lower Limb Instrument", though Dr. Monaco stated that
he used the "PDQ" (pain disability questionnaire) assessment tool instead as he felt it was a more reliable
tool. He acknowledged that the Guides recommend use of the AAOS Lower Limb Instrument (outcome
rneasure).(Resp. Ex.2,p.32,27,46-48)
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On cross-examination, Dr. Monaco admitted that Petitioner's score on the PDQ would be classified
as a "moderate" rather than "mild" (as indicated in his report) and a Grade Modifier "2" rather than the
Grade Modifier "1" that he had assigned, but testified that he would reject that higher Modifier because it
seemed inconsistent with the Gait Derangement modifier and because the Guides provide that if the
Functional History modifier deviates two or more grades from any other modifier it should be considered
unreliable and should not be used. (Resp. Ex. 2, pp. 49-52) Dr. Monaco next considered the Physical
Examination Adjustment found in Table 16-7 of the Guides and concluded that all of Petitioner's physical
findings were under Grade Modifier 0. Finally, he looked to the Clinical Studies Adjustment grade
modifiers in Table 16-8 of the Guides, but did not use this table as he felt that the clinical studies were
used to define the diagnosis and, as he interpreted the Guides, should not then be used to make a further
adjustment. (Resp. Ex. 2, p. 35) However, he testified that if he did consider the fact that the clinical
studies confirmed the diagnosis, the result would not change the impairment rating. (Resp. Ex. 2, p. 3537) Dr. Monaco then testified that under the Guides, he would then subtract each grade modifier from
the class of diagnosis resulting here in a net adjustment of minus 1. (Resp. Ex. 2, pp. 38-39) He testified
that this would reduce the impairment rating to Class 8 within Class 1 in Table 16-3 of the Guides,
resulting in a final impairment rating of 8% of the lower extremity. (Resp. Ex. 2, p. 39)
On further cross-examination, Dr. Monaco acknowledged that ''impairment" is not synonymous
with "disability" and that other factors than "impairment" must be considered to determine "disability".
(Resp. Ex. 2, pp. 42-43) Dr. Monaco also acknowledged that the Guides note a difference between "legal"
causation Oudged at more than SO% probable) and "medical" causation Oudged at 95% probable) and
testified that in concluding that the chondromalacia was not related to the injury he was applying
"medical" causation. (Resp. Ex. 2, p. 52) However, the testified that even if the chondromalacia were
considered related, that fact would not affect the impairment rating because the Guides allow
consideration of only one diagnosis in each part of the body. (Resp. Ex. 2, p. 53) Therefore, if an injury
results in more than one diagnosis in one part of the body, the impairments related to each diagnosis are
not added together and only the more serious diagnosis is taken into account. (Resp. Ex. 2, p. 53)
Dr. Monaco testified that he devotes 20 percent of his practice to performing IME examinations.
(Resp. Ex. 2, p. 6) Dr. Monaco testified that he had performed 10 evaluations for impairment ratings since
May or June 2012. (Resp. Ex. 2, p. 62-63) He testified that he performed his examination in Bloomington,
Illinois (though his office is in Tinley Park, Illinois) through a vendor who "market[s] themselves to
insurance companies for these kind[s] of services." (Resp. Ex. 2, p. 63) He testified that he travels to
Bloomington about once a month for this vendor and sees four to six people over the course of a day.
(Resp. Ex. 2, p. 63) Dr. Monaco further testified that all of the impairment ratings that he has done have
been at the request of insurance companies or defense attorneys. (Resp. Ex. 2, p. 64-65) He testified that
he also performs IMEs independent of impairment ratings and performs 10 to 12 per month and 95
percent of these are for insurance companies and defense firms. (Resp. Ex. 2, p. 65) Dr. Monaco testified
that he does not do an impairment rating without doing a full medical examination, and that he charges
$1,250.00 for the medical examination and an additional $250 for the impairment rating. He testified
that he charges $650 per hour, with a minimum of two hours, for depositions and $325 for preparation
time if there is a lot of preparation time. (Resp. Ex. 2)
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At arbitration Petitioner testified that he is 54 years of age and remains employed as an instructor
of Construction Occupations at the prison. Petitioner denied any problems with his left knee before his
undisputed accident on September 12, 2011. Petitioner acknowledged that he is able to perform his
present job duties but that he sits down whenever he can. He prefers to sit, rather than to stand, when
teaching. Petitioner also testified that he occasionally puts his leg up on a desk and stretches it but
doesn't do so when the students are around. Petitioner takes Aleve when the pain is "real bad."
Petitioner also testified that he continues to experience the problems with his knee that he described in
detail to Dr. Monaco. Petitioner further testified that he and his wife used to walk and that he is diabetic
and they walk for exercise. He testified they walk less now because his knee will hurt and he just doesn't
feel like it. Petitioner testified he and his wife used to walk four or five times per week. Petitioner is also
diabetic.
Petitioner testified he is currently being paid under the collective bargaining agreement that was
entered into evidence as Respondent's Exhibit 4 and that he has no reason to believe his employment
with Respondent is in jeopardy or his salary might be reduced because of the injury. He further testified
neither his work hours nor the number of classes he teaches have been reduced as a result of the injury.
Petitioner testified the payment of the $40,519.48 of his employment contract was paid out over 26
pay periods from July 1St fotward.
Respondent called one witness, Mr. Ronald C. Frill mann, who is the associate dean at the Lake Land
facility at Western Illinois Correctional Center.
Mr. Frillmann is Petitioner's direct supervisor. He testified he and Petitioner had been friends for
some years. Mr. Frillmann identified the collective bargaining agreement that was entered into evidence
as Respondent's Exhibit 4 and confirmed that it was signed 7/01/10 and involves a three-year contract
expiring in June of 2014.
Mr. Frillmann testified that he has no knowledge of any complaints regarding Petitioner's
performance of his job since he has been returned to work He testified there are procedures included in
the collective bargaining agreement for discipline and/or dismissal of employees. He further testified he
has no reason as Petitioner's supervisor to think there is any reason that his position with Respondent
might be terminated for any reason.
The Arbitrator concludes:

1. Earnings.
Section 10 of the Illinois Worker's Compensation Act defines "average weekly wage" as the
earnings of the employee "in the employment in which he was working at the time of the injury."
The Arbitrator concludes that at the time of his undisputed accident Petitioner was working as a
full-time instructor for Respondent at the stipulated salary of$40,520 per year, producing an
average weekly wage of $779.23. Petitioner experienced a change in his employment status when
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he was hired as a full-time instructor and, therefore, only the earnings during that employment
should be considered. The Arbitrator finds significant that the manner of computing his earnings
changed from being paid by the class to becoming salaried, and that he became eligible for
employee benefits after becoming a full-time instructor. See, Walter vs. lacksonville
Developmental Center 99 llC 1031 and Rios ys. United Parcel Service 011IC 860.

2. Nature and Extent of the Injury.
Petitioner suffered tears to the lateral meniscus and medial meniscus of his left knee. He
was also diagnosed with synovitis and patellofemoraJ chondromalacia of the left knee. Petitioner's
left elbow and chest complaints appear to have resolved.
The injuries to Petitioner's left knee were addressed in a timely manner and he appears to
have had a good recovery as indicated in the medical treatment notes. Petitioner underwent one
arthroscopic procedure from which he had a satisfactory recovery. Petitioner was last seen for his
knee by Dr. Wheeler on May 7, 2012. At that time the doctor indicated that Petitioner had
improvement in his range of motion, good strength and balance between the quads and hamstrings.
There was no effusion, swelling, or tenderness. At that time the doctor's plans and
recommendations indicate Petitioner should increase his activities. No permanent disability was
anticipated." Petitioner was told to recheck as needed. The Arbitrator further notes Petitioner was
seen again on May 31, 2012 and, according to his testimony at arbitration, had seen Dr. Wheeler
several other times for treatment of a thumb injury. However, there was no additional medical
documentation that would indicate Petitioner had seen Dr. Wheeler or any other medical
professionals for complaints of his knee after the May 7, 2012 release date.
Pursuant to Section 8.1b of the Act, the following criteria and factors must be considered in
assessing permanent partial disability:
(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall include an evaluation of medically defined and
professionally appropriate measurements of impairment that include, but are not limited to:
loss of range of motion, loss of strength; measured atrophy of tissue mass consistent with the
injury; and any other measurements that establish the nature and extent of the impairment
(b) Also, the Commission shall base its determination on the following factors:
(i)
(ii)

(iii)
(iv)
(v)

the reported level of impairment as assessed pursuant to the current edition of the AMA
"Guides to the Evaluation of Permanent Impairment";
the occupation of the injured employee;
the age of the employee at the time of the injury;
the employee's future earning capacity; and
evidence of disability corroborated by the treating medical records.

...
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The Act provides that no single enumerated factor shall be the sole determinant of disability. With
respect to these factors, the Arbitrator notes:

L. The reported level of impairment under the AMA Guides. With regard to the AMA
impairment rating, the Arbitrator takes into account Dr. Monaco's rating of 8% impairment of a lower
extremity. In determining that rating, Dr. Monaco acknowledged that he did not use the recommended
"outcome measure" for lower extremity ratings and that he did not take into account any aggravation
that Petitioner suffered to his pre-existing chondromalacia because he did not believe that condition was
related to petitioner' s accident. While Petitioner testified that Dr. Norregaard has told him he needs
surgery that recommendation is not reflected in the doctor's office records. There is no August 31 , 2012
office note setting forth any proposed treatment plan by Dr. Norregaard. (PX 6). The Arbitrator also
notes that there were some other discrepancies between Petitioner' s testimony and the medical records
themselves with regard to Petitioner's care and treatment (for ex., physical therapy) While these
discrepancies are not enough to undermine causation they create some "pause" regarding
treatment recommendations and prospective care. Furthermore, looking at the "outcome measure"
Dr. Monaco did utilize (albeit it was not the recommended one) Dr. Monaco agreed on crossexamination that Petitioner's score on the "PDQ" would place Petitioner in a "moderate" impairment
category rather than a "mild" one as he indicated in his report.
As acknowledged by Dr. Monaco, "impairment" is not synonymous with "disability" and other factors
must be considered to assess ..disability." In assessing the weight to be assigned to the impairment
rating as compared to the other enumerated factors, the Arbitrator notes these concessions by Dr.
Monaco.
2. The occupation of the injured employee. Petitioner's current occupation is that
of an instructor in Construction Occupations, a position he has held for a relatively short period of
time. Previously, he was employed as a part-time instructor teaching computer-related courses.
Prior to that Petitioner was employed as a dispatcher and he also had work experience in
construction. This testimony was not rebutted by Respondent.
3. The age of the employee at the time of the injury. At the time of his accident,
Petitioner was 53 years old. No evidence was presented as to how Petitioner's age might affect his
disability.
4. The employee's future earning capacity. Petitioner testified that his current
employer allows him to accommodate his ongoing problems in that he can sit and stand as desired
and strenuous activity is not required. However, if he were to lose his current employment and
be required to seek alternative employment, there could be issues with accommodation.
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Petitioner's past skills are varied, however, which would theoretically present greater
employment opportunities. No evidence was presented to show a diminishment in Petitioner's
future earning capacity as a result of his injury.
5. Evidence of disability corroborated by the treatine medical records. Petitioner
testified credibly to ongoing problems with pain and stiffness in his injured left knee that limit his
ability to stand and walk. These complaints are corroborated by medical records showing that he
suffered medial and lateral meniscus tears as well as an aggravation of pre-existing
chondromalacia, that these conditions were serious enough to require arthroscopic surgery as
described above, and by references in Dr. Wheeler's treatment notes that Petitioner has suffered
from persistent soreness through his last visit and had demonstrated muscle imbalance during his
recovery. Though not a treating record, Petitioner's complaints are also objectively corroborated
by Dr. Monaco's findings that Petitioner walked with a limp at the time of his evaluation and had
swelling in his left knee, as well as the finding of ''moderate" functional impairment on his "PDQ"
evaluation.
Petitioner was off work for 4 4/7 weeks. He then resumed regular duty. Petitioner was released by
Dr. Wheeler on May 7, 2012. At that time Dr. Wheeler anticipated no permanent disability.
After considering all of these factors, the Arbitrator concludes that Petitioner has sustained
permanent partial disability of 20% loss of use of the left leg.

3. TTD Underpayment.
The period of temporary total disability was undisputed (December 2, 2011 through January 3,
2012); however, Petitioner claims an underpayment ofTTD benefits based upon the average
weekly wage/earnings dispute. The parties further stipulated that Petitioner was paid $1595.33 in
TTD benefits. Based upon the Arbitrator's earnings determination there has been an
underpayment of TID benefits and Respondent shall pay same.

********************************************************************************************************
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STATE OF ILLINOIS

)

) ss.
COUNTY OF MADISON

)

~ Aflinn and adopt (no changes)

D Aflinn with changes
D Reverse

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§S(e) 18)
0 PTD/Fatal denied
[8J None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Gary D. Dorris,

Petitioner,
vs.

NO: 12WC 34462

14I\iCC0·0 69

Walgreen Co.,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of causation, temporary
total disability, medical, "present condition of ill-being causally related" and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April22, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
Injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

FEB 0 3 201~

o012914
CJD/jrc
049
Michael J. Brennan

/ld- $.' !al~

Ruth W. White

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

DORRIS, GARY

Case#

12WC034462

Employee/Petitioner

WALGREENS CO

141 ~V CCO·O6 9

Employer/Respondent

On 4/ 22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0327 LAW OFFICES OF JEROME LEFTON
AARON 0 LEFTON

1015 LOCUST ST SUITE 808
STLOUIS, MO 63101

1433 McANANY VAN CLEVE & PHILLIPS PC
SHELLEY A WILSON

515 OLIVE ST SUITE 1501
STLOUIS, MO 63101

STATE OF ILLINOIS

0 Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)

)SS.
COUNTY OF MADISON

)

1:2] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Gary D. Dorris

Case # 12 WC 34462

Employee/Petitioner

v.

Walgreen Co.

14 I ~y CC0 ·0 6 9

Consolidated cases:

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Collinsville, on 3121/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D

0
C. D
D. 0
E. D
B.

F.

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

1:2] Is Petitioner's current condition of ill-being causally related to the injury?

0
H. 0
I. 0

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

J. [gl Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [gl Is Petitioner entitled to any prospective medical care?

L. [gl What temporary benefits are in dispute?
0 TPD
0 Maintenance
C81 TID
M. 0 Should penalties or fees be imposed upon Respondent?
N.

0

Is Respondent due any credit?

0. Oother _
/CArbDecl9(b} 2110 100 W. Randolpfl Street #8-200 Cflicago,/L 60601 3/21814-66/1 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downsrate offices: Collinsville 6/81346·3450 Peoria 3091671 -30/9 Rockford 8151987-7292 Springfield 2171785-7084
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FINDINGS

On the date of accident, 7131/12, Respondent was operating under and subject to the provisions of the Act.
.

I

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $51 ,567.88; the average weekly wage was $991.69.
On the date of accident, Petitioner was 52 years of age, single with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $5,950.17 for TID,$
other benefits, for a total credit of $5,950.17.
Respondent is entitled to a credit of$

for TPD, $

for maintenance, and$

for

under Section 8(j) of the Act.

ORDER

Petitioner's claim for ITD and prospective medical care is denied.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

4/16/13
Date

ICArbDecl9(b)

Gary D. Dorris v. Walgreens Co., 12 WC 34462
Attachment to Arbitration Decision
Page 1 of2

14IWCC0-0 69

Findings of Fact
Petitioner, has been employed with Walgreens for eleven years. On July 31, 2012, while unloading, lifting and
stacking boxes, he complained of injury to his low back with pain down his legs. Despite this, Petitioner
continued working that day and for the next two weeks performing his normal job duties. On August 14, 2012,
while unloading another truck, Petitioner again complained of injury to his low back. He complained of low
back pain and numbness in his legs.
On August 14, 2012, Petitioner treated at Missouri Baptist Hospital where he was diagnosed with low back
pain, treated and released. He returned to Missouri Baptist Hospital on August 17, 2012, complaining of low
back pain radiating into both hips and legs. He described a 11 pins and needles" sensation in both legs, left
greater than right. Petitioner reported a prior low back injury 8 years earlier after a 15 foot fall, resulting in a
diagnosed herniated disc. He described receiving injections in association with the prior injury with only
temporary improvement. He described intermittent back pain since that time. He was diagnosed with low back
pain with lumbar sacral radiculopathy. A lumbar MRI showed only minor degenerative changes. Petitioner
received a right SI joint injection and an epidural steroid injection at L4-5.
Petitioner subsequently came under the care of Drs. Kennedy and Sturm. Dr. Kennedy diagnosed Petitioner
with a lumbar strain and recommended treatment with Dr. Sturm. Dr. Kennedy did not believe Petitioner to be
a surgical candidate. Dr. Sturm administered lumbar epidural steroid injections at L5 and L5-S1 on September
4 and 11, 2012. He administered bilateral facet joint injections at L4-5 and L5-S1 on November 29,2012. He
administered bilateral nerve blocks on January 2 and 17, 2013. He administered a right SI joint injection on
January 8, 2013. Petitioner reported no relief from the numerous and repeated injections performed by Dr.
Sturm. On December 17,2012, Dr. Kennedy recommended a discogram, which was subsequently normal.
Most recently, Dr. Kennedy has recommended an FCE.
On October 19,2012, Petitioner attended an IME with Dr. DeGrange at the request of the Respondent. Dr.
DeGrange diagnosed a lumbar strain and degenerative disc disease at L3-4, L4-5 and L5-S 1. He found
Petitioner's physical exam to be replete with nonorganic findings such as allodynia, give-way weakness in the
bilateral lower extremities, and regional disturbances. He stated that Petitioner's subjective complaints were not
substantiated by any objective fmdings either on physical exam or diagnostic studies. Dr. DeGrange found
Petitioner's MRI to show age appropriate changes with no acute injury. He found no clinical indications for
continued pain management treatments or for the prolonged and sustained levels of disability displayed by the
Petitioner. He found the Petitioner capable of full duty work and placed him at MMI for his work injury. Dr.
DeGrange found the Petitioner's injection treatment to be unreasonable and not necessary in light of his normal
physical exam and diagnostic studies.
Dr. DeGrange testified via evidence deposition on February 8, 213, that an appropriate course of care for
Petitioner1s diagnosis of a lumbar strain would have been four weeks of physical therapy, activity modification,
and the use of an anti-inflammatory medication. He testified that Petitioner's prolonged use of narcotic
medications, receipt of pain management and receipt of multiple epidural injections was not reasonable or
necessary treatment for his work injury. Dr. DeGrange repeatedly stressed that Petitioner's physical exam
findings and normal diagnostic studies simply did not correlate with his extreme subjective complaints.
Dr. Kennedy testified by deposition taken on February 27, 2013, that Petitioner suffered a lumbar strain
attributable to his work injury. Dr. Kennedy testified that be previously treated Petitioner's low back in 2008,
2009, and 2010 and that Petitioner's low back complaints never fully recovered prior to the current work injury.
He testified that lumbar MRis performed in 2008, 2009, and 2010 all showed Petitioner to have degenerative
changes evidence by bulging at L3-4 and L4-5. With respect to Petitioner's current physical exam, Dr. Kennedy

Gary D. Dorris v. Walgreens Co., 12 WC 34462
Attachment to Arbitration Decision
Page
. 2 of2
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testified that the only positive findings are subjective complaints of pain and range of motion loss. He testified
that all objective testing, including spasm, muscle atrophy, leg length, straight leg raising and reflexes, were
entirely normal. Dr. Kennedy testified that Petitioner•s CWTent MRI findings are normal with the exception of
degenerative changes, which were also present on the MRis from 2008,2009, and 2010. Dr. Kennedy
conflnned the normal disco gram and testified that there is no evidence of nerve root impingement. He agreed
that there is no objective evidence of any injury to Petitioner's low back. Finally, when questioned about Dr.
DeGrange•s findings of symptom magnification, Dr. Kennedy agreed that these types of findings are indicative
of symptom magnification.
Petitioner has not worked since October 19, 2012, with the exception ofNovember 5-19, 2012. Petitioner
testified that his pain has improved only 30% throughout the duration of his treatment. He described current
complaints of low back pain, bilateral hip pain, left leg and knee pain, tingling down his left leg, and occasional
tingling down his right leg. He described his pain as 5/10 while on pain medication and 7/ 10 without pain
medication. He takes two Vicodin per day and one Flexeril each night On cross examination, Petitioner
admitted to "at times11 consuming up to 4 Hydrocodone per day and one Flexeril per night
Petitioner also described prior injuries to his low back. In 2008, he fell 15 feet from a ladder and received
treatment with Dr. Kennedy for low back pain. He missed 6 months from work for the 2008 injury, for which
he experienced pain in his low back, hips, and left leg, and was treated with physical therapy and pain
management. In 2009, Petitioner suffered a lifting injury to his low back. He treated with Dr. Kennedy and
received physical therapy and a TENS unit. Following the 2009 incident, he was off work for 3-4 months and
was treated with physical therapy and pain management. Petitioner described a third injury occWTing in 2010,
but testified that this injury primarily involved his cervical spine. He admitted that he also injured his low back
from this 2010 accident and experienced complaints of low back and bilateral hip pain with radiation down his
left leg. Petitioner testified that he received workers• compensation settlements for his 2008 and 2009 injuries
totaling 15% MAW.

Based on the foregoing, the Arbitrator makes the following conclusions:
1. Petitioner has not met his burden of proof regarding the causal connection between his current condition of
ill-being and his original work accident. Although the Arbitrator notes that the medical records support the
Petitioner's claim that he sustained a back strain as a result of his non-disputed accident on July 31, 2012, it
appears that the Petitioner's ongoing complaints are not supported by the various objective and diagnostic tests
results- all of which have been normal. In this regard, the Arbitrator fmds persuasive the opinions of
Respondent's IME, in that the Petitioner has reached MMI and that further medical treatment is not warranted.
2. Petitioner has not met his burden of proof regarding the issue of temporary total disability and his
entitlement to ongoing benefits. On this issue, the Arbitrator notes that all the objective findings and the
diagnostic test results conducted by both the Petitioner's treating physicians and the Respondent's IME have
been normal. While there is no doubt that the Petitioner sustained a back strain, there is some serious doubt that
the Petitioner is medically unable to return to work because of this condition. It appears the main reason
Petitioner has remained off work is because of his subjective complaints of pain. The Arbitrator notes that
whenever the Petitioner has returned to his treating physician with such complaints, a physical exam or
diagnostic test is ordered and all have shown normal results. There was no credible evidence presented that
supports the Petitioner's claim that he cannot return to work. Accordingly. Petitioner's claim for TID benefits
is denied.
3. Based on the findings above, Petitioner's claims for medical expenses and prospective medical
treatment are denied.
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COUNTY OF MADISON

)

~Affirm and adopt (no changes)

) ss.

0

Affirm with changes

)

0

Reverse

bJ Injured Workers' Benefit Fund

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
George Timmons,
Petitioner,
NO: 11 we 42903

vs.
Work Force,

1 41 ~1 CC0-070

Respondent,
DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, temporary total disability, incurred medical, prospective medical and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
Ill.2d 327, 399 N.E.2d 1322, 35 Ili.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 3, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
o012814
CJD/jrc
049

FEB 0 3 2014

Michael J. Brennan

/Ld-

/?( Ia(
~

Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

TIMMONS, GEORGE

Case#

11WC042903

Employee/Petitioner

WORK FORCE

1 4I\VCC0-0 70

Employer/Respondent

On 1/3/2013, an arbitration decision on this case was filed with the tllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.12% shall accrue from the date I isted above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC
#6 EXECUTIVE DR
SUITE 3
FAIRVIEW HTS, IL 62208

0693 FEIRICH MAGER GREEN & RYAN
PIETER SCHMIDT
2001 W MAIN ST PO BOX 1570
CARBONDALE, IL 62903

)

STATE OF ILLINOIS

}SS.
COUNTY OF

MADISON

)

0
0

0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)

rzJ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Georee Timmons

Case # ll WC 42903

Employee/Petitioner

Consolidated cases: _ __

v.
WorkForce
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on October 24, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

B.

D

C.

rzj Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

E.

0 What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

!Z] Is Petitioner's current condition of ill-being causally related to the injury?

D.

H.

0
0

I.

0

J.

IX] Were the medical services that were provided to Petitioner reasonable and necessary?

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. [ZJ Is Petitioner entitled to any prospective medical care?

L.

rzj What temporary benefits are in dispute?

M.

0

TPD
0 Maintenance
~ TID
Should penalties or fees be imposed upon Respondent?

N.

0

Is Respondent due any credit?

0

0. Oother
ICArbDecJ9(b) 21/0 100 W. Randolph Street 118-200 Chicago. IL 60601 3/21814-66/ I Toll-free 86613.52-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8/51987-7292 Springfield 2171785-7084
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FINDINGS

On the date of accident, May 11, 2011, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $3,059.58; the average weekly wage was $339.95.
On the date of accident, Petitioner was 52 years of age, married with 0 dependent child(ren).
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $10,046.73 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $10,046.73.
Respondent is entitled to a credit of $27,875.38 under Section 80) of the Act.
ORDER

Pursuant to the agreement of the parties, case number 11 WC 42978 is dismissed.
Respondent shall pay reasonable and necessary medical expenses as identified in Petitioner's Exhibit 1 as
provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule. Respondent shall be given a credit of
$27,875.38 for medical benefits that have been paid, and Respondent shall hold Petitioner harmless from any
claims by any providers of the services for which Respondent is receiving this credit as provided in section 80)
of the Act.
Respondent shall authorize and pay for prospective medical treatment including, but not limited to, the MRI and
subsequent treatment that has been recommended by Dr. Houle.
Respondent shall pay Petitioner temporary total disability benefits of$253.00 per week for 75 week~
commencing May 17, 2011, through October 24,2012, as provided in Section 8(b) of the Act.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal re lts in either
change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

December 31. 20 12
Date
ICArbDcc 19(b)

Findings of Fact
There were two Applications for Adjustment of Claim filed on behalf of Petitioner in regard to
this claim both of which alleged that Petitioner sustained a work-related accident on May 10,
2011, to his right knee/leg. The Applications were identical except that in 11 We 42903 the
Respondent was Workforce and in 11 we 42978 the Respondent was Gilster-Mary Lee. Both
Respondents were represented by the same law firm. At trial, both Petitioner's and Respondent's
counsel stipulated that the appropriate Respondent was Workforce and that case 11 WC 42978
against Gilster-Mary Lee would be dismissed.
The Application alleged that Petitioner sustained an accidental injury arising out of and in the
course of his employment for the Respondent, Workforce, on May 10, 2011. The Application
stated Petitioner sustained an injury to his right knee/leg as a result of walking upstairs and
jumping in and out of machines. This case was tried as a 19(b) proceeding and Petitioner sought
an order for medical bills, prospective medical treatment and temporary total disability benefits.
Respondent disputed liability on the basis of accident and causal relationship.
Petitioner testified that on May 10, 2011, he was employed by Respondent which is a temporary
agency that supplies workers to local employers with the agreement that if the individual
completes a 90 day probationary period, he/she will be hired as a full-time employee. On the date
of accident, Petitioner was two weeks away from completion of this probationary period.
Petitioner testified that on May 10, 2011, he was operating a pasta machine. This machine is a
very large piece of equipment and it is necessary to walk up and down stairs to access various
components of the machine. Operation of this machine required the Petitioner to push buttons
and periodically (40 to 50 times during a work day) jump off of the machine and go up and down
stairs to make necessary adjustments. As Petitioner was in the process of operating this machine,
an alarm went off which meant that something was stuck in the machine and that there was a
malfunction. When Petitioner heard the alarm, he responded by running up the stairs to tum off
the machine and fix whatever the problem was. Petitioner testified that when such an alarm goes
off, an immediate response is required because if the situation is not addressed quickly, both the
machine and pasta product contained in it may be damaged. As Petitioner was running up the
steps to the machine, he felt something twist in his right knee.
Following the accident Petitioner went to the ER of Sparta Community Hospital. The history in
the hospital records stated Petitioner was walking upstairs and thought he may have twisted his
knee. An x-ray of the right knee was obtained which was negative. Petitioner was given some
medication and authorized to work light duty only with the assistance of crutches. On that same
day, Petitioner was given a drug screening test (the results of which were negative) and in that
report it stated that Petitioner "... went up stairs to answer alarm and foot caught in the step." In
response to the question how the accident could have been prevented, Petitioner's response was
"Slow down when answering alarm."
On May 11, 2011, Petitioner went to WorkCare Occupational Health where he was seen by Dr.
Mark Austin. The history contained in the WorkCare record was that Petitioner was " ... walking
upstairs, foot got caught in last step, and somehow the knee twisted." Dr. Austin examined
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Petitioner and suspected that there was a torn meniscus. Dr. Austin treated Petitioner
conservatively but when he failed to improve, he ordered an MRI. An MRI was obtained on May
23, 2011, which revealed fmdings suggestive of a peripheral tear of the medial meniscus.
Dr. Austin referred Petitioner to Dr. Angela Freehill, an orthopedic surgeon. Dr. Freehill initially
saw Petitioner on June 7, 2011. The history in her records stated that Petitioner sustained an
accident at work on May 10, 2011, when he was going up the stairs, was on the last step, and he
came down "wrong," twisting his right knee. Dr. Freehill examined the Petitioner and reviewed
the x-ray and MRI that had been previously obtained. Dr. Freehill's initial diagnosis was a bony
contusion and meniscus tear. She recommended a cortisone injection which Petitioner declined,
so she prescribed physical therapy. Petitioner saw Dr. Freehill on June 28, 2011, and there was
no improvement in his symptoms. At that time, Dr. Freehill recommended arthroscopy.
The Petitioner was authorized to be off work during the preceding periods of time.
On August 24, 2011, arthroscopy was performed which revealed no evidence of a meniscal tear;
however, there was a large cartilaginous flap, and a defect going down into the trochlea, which is
the anterior aspect of the femur and the joint with the patella. Dr. Freehill described this as a very
large grade 4 lesion. Dr. Freehill was deposed on September 25, 2012, and her deposition was
received into evidence at trial. When Dr. Freehill was question about whether there was a causal
relationship between the accident and the condition she observed in Petitioner's right knee, she
stated that the "... trochlear cartilage lesion with a - - what I assume is a twist or a kind of a
flexed knee injury, where he went to plant his knee on the step, his knee got caught, and he had I
would assume, a flexion injury to the knee, where there is a shearing force of the patella directly
on the trochlea. With an angle or a twist, I can see that the patella would forcefully impact the
trochlea and could possibly shear away some of the cartilage there, leaving a defect that we saw
in surgery." It was Dr. Freehill's opinion that this is what happened in this case.
Dr. Freehill saw Petitioner on September 2, 2011, and recommended that Petitioner consider ACI
or Genzyme surgery, which is a cartilage transplant type of surgery. She referred Petitioner to
Dr. Ben Houle, her partner because of his experience in performing this particular type of
surgery. Dr. Houle saw Petitioner on September 21, 2011, and noted that at the time of the prior
surgery, Petitioner was found to have a femoral trochlear divot secondary to a work injury. Dr.
Houle performed surgery on October 13, 2011, which consisted of a femoral trochlear cartilage

graft.
Petitioner was seen by Dr. Houle on October 28 and November 9, 2011, and his condition
improved to where he was moved from a walker to a cane and finally to full weight beaing. Dr.
Houle prescribed physical therapy which further improved his condition until November 29,
2011, at which time Petitioner was getting out of bed and, without any further incident, his knee
simply buckled causing additional symptoms. Petitioner was seen by Dr. Houle that same day.
Further physical therapy and medication improved Petitioner's symptoms to the point that on
February 8, 2012, Petitioner informed Dr. Houle that he wanted to go back to work light duty
while avoiding stair climbing. On February 24, 2012, Dr. Houle gave Petitioner a light duty slip
with no squatting, climbing or lifting greater than 20 pounds. Petitioner continued to experience
some swelling of the top portion of the right patella and when seen by Dr. Houle on June 20,
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2012, Dr. Houle was attempting to obtain an MRI of Petitioner's right leg to determine if there
was anything else of significance going on inside of the knee joint and proceed from there. This
MRI has not been perfonned as Petitioner is waiting for authorization for additional medical
treatment.
Petitioner testified at trial that since the time Dr. Houle released him to return to work with light
duty restrictions, he has been attempting to find work but has been unsuccessful. He further
testified that he would like to undergo the MRI scan that has been recommended and whatever
follow-up treatment is indicated.
On February 18, 2012, Petitioner was examined by Dr. W. Christopher Kostman at the direction
of the Respondent. Dr. Kostman was deposed on February 29 and March 6, 2012, and the
deposition was received into evidence at trial. Dr. Kostrnan testified that Petitioner described an
injury that occurred to his right knee on May 10, 2011, but opined that his current condition was
not related to this injury stating that it was related to his genetics and weight. While he also
opined that the arthroscopic procedure performed by Dr. Freehill was appropriate given the
failure of conservative management, he was not certain that all conservative management had
been pursued and would not have performed the second procedure. On cross-examination, Dr.
Kostman acknowledged that Petitioner had no symptoms or problems with his knee prior to the
accident and agreed that Petitioner had joint effusion immediately following the accident and
acknowledged that Petitioner was on crutches because of the pain. He still, however, stated that
he did not believe that the knee symptoms were a result of the work accident.
Conclusions of Law
In regard to disputed issue (C) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner sustained an accidental injury arising out of and in the
course of his employment for Respondent on May 10, 2011.
In support of this conclusion the Arbitrator notes the following:

Petitioner was the only witness to testify at trial and he was a credible witness on his own behalf.
Petitioner testified that he periodically had to jump on and off the machine and go up and down
the stairs to access the components on the machine. Upon hearing the alarm, Petitioner
responded by running up the steps because when the alarm went off, an immediate response was
required to avoid damage to both the pasta machine and the pasta contained in it. This testimony
was unrebutted.
The fact that the histories provided to the various medical providers described that Petitioner was
"walking" or simply "going up" the stairs does not negate that Petitioner was responding to an
alann and moving at a faster than normal rate. It is noteworthy that in the report of the drug test,
Petitioner stated that the accident may have been avoided by his slowing down when answering
the alarm.
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Petitioner sustained the injury to his right knee as he was in the process of responding to an
alarm in haste because he did not want Respondent's machine or product to be damaged. While
performing this job duty, Petitioner twisted his right knee and immediately felt pain and sought
medical treatment shortly thereafter.
The Arbitrator thereby concludes that Petitioner was exposed to a risk of injury to a greater
degree than the general public.
·
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner's current condition of ill-being is causally related to the
accident of May 10, 2011.

In support of this conclusion the Arbitrator notes the following:
Immediately following the accident, Petitioner had significant symptoms to his right knee and
sought medical treatment. Prior to the accident, Petitioner had no right knee injuries or
symptoms.
Dr. Freehill testified that the twisting type injury to the right knee sustained by Petitioner could
have caused the pathology she observed which required the treatment provided by her and Dr.
Houle.
The Arbitrator finds the opinion of Dr. Freehill to be more credible than that of Respondent's
Section 12 examiner, Dr. Kostman, who opined that the accident late no role whatsoever in the
right knee injury.
In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator finds that all of the medical treatment provided to Petitioner was reasonable and
necessary and Respondent is liable for the medical bills associated there with.
Respondent is to pay reasonable and necessary medical bills as identified in Petitioner's Exhibit 1
as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule. Respondent shall be
given a credit of $27,875.38 for medical benefits that have been paid, and Respondent shall hold
Petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit as provided in Section 8G) of the Act.
In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:
Petitioner is entitled to prospective medical treatment including, but not limited to, the MRI
recommended by Dr. Dr. Houle and subsequent treatment resulting therefrom.

In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

George Timmons v. Work Force

11

we 42903

14I~YCC0070
Petitioner is entitled to temporary total disability benefits of $253.00 per week for 75 weeks
commencing May 17, 2011, through October 24, 2012, as provided in Section 8(b) of the Act.
In support of this conclusion the Arbitrator notes the following:
Petitioner has not been released for full duty by any physician, including Respondent's examiner.
Dr. Houle placed Petitioner under work restrictions and has recommended additional diagnostic
testing and possible treatment. In spite of the preceding, Petitioner has been attempting to find
work within his restrictions but has not been successful in doing so.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF PEORIA

)

IZJ Affirm and adopt (no changes) CJ Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Affirm with changes
D Second Injury Fund (§8(e)l8)
D Reverse
D PTD/Fatal denied
[8] None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Nathan Daniels,
Petitioner,
vs.

NO: lOWC 47066

14 I ~7 CC0·0 7 1

Caterpillar, Inc.,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, employer-employee
relationship, notice, prospective medical, causal connection and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 4, 2012, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review( ~ircuit Co
DATED:
o012814
CJD/jrc
049

FEB 0 3 2014

~-~~-7-~~5l.6L
Chari

Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

DANIELS, NATHAN

Case#

10WC047066

Employee/PeWoner

CATERPILLAR INC
Employer/Respondent
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On 12 4/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago. a copy of \Vhich is enclosed.
If the Commission reviews this award, interest of0.14~o shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0225 GOLDFINE & BOWLES PC
ATTN WORK COMP DEPT
124 S W ADAMS ST SUITE 200
PEORIA, IL 61602

5035 CATERPILLAR INC
DARCY K GIBSON
100 N E ADAMS ST
PEORIA IL 61629-4340

STATE, OF ILLINOIS
)SS.
COUNTY OF PEORIA

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D s~ond Injury Fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' C01.\1PENSATION COMMISSION
ARBITRATION DECISION
NATHAN DANIELS,

Employee/Petitioner
v.

Case # 1 0 WC 47066

14 I ~1 CC0071

CATERPILLAR INC.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen Mathis, Arbitrator of the Commission, in the city of
Peoria, on September 21, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
B. ~\Vas there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?
D.
What was the date of the accident?
E. ~Was timely notice of the accident given to Respondent?
F.
Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
D TPD
D Maintenance
0 TID
L.
What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0.
Other 8(a) Prospective Medical

0

!ZI
0
0
D
0

0
D
0
0
!ZI

ICArbDec 2110 100 W. Randolph Strut #8·100 Chi~ogo. IL 6060/ 3111814·66JJ Toll·fr~e 8661352 ·3033
Website: www.iwcc.il.gov
Do11nsrar~ offic~s: Collinsville 6181346·3450 Peoria 3()91671-3019 RocJ..ford 815/987·7192 Springfield 21 71785-7084
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FINIJINGS ·
On November 11, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did not exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $0; the average weekly wage was $0.
On the date of accident, Petitioner was 36 years of age, single with 3 children under 18.
Petitioner has not received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of N/A for TTD, N/A for TPD, $N/A for maintenance and$ N/A for other benefits,
for a total credit of$ N/A.
ORDER
• Based on the above findings, no benefits are awarded.
• The respondent shall pay the petitioner the sum of $ N/Aiweek for a further period of N/A weeks, as provided in
Section N/A of the Act, because the injuries sustained caused
N/A
• The respondent shall pay the petitioner compensation that has accrued from N/A through N/A, and shall pay the
remainder of the award, if any, in weekly payments.
• The respondent shall pay the further sum of$ N/A for necessary medical services, as provided in
Section 8(a) of the Act.
• The respondent shall pay $ N/A in penalties, as provided in Section 19(k) of the Act.
• The respondent shall pay $ NfA in penalties, as provided in Section 19(1) of the Act.
• The respondent shall pay$ NIA in attorneys' fees, as provided in Section 16 of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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Signature of Arbitrator

Date
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STATE OF ILLINOIS

)

) SS.
COUNTY OF
JEFFERSON

)

~

0
0
0

0
0
0
0

Affirm and adopt
Affirm with changes
Reverse

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (*8(g))
Second Injury Fund (*8(e)18)
PTD/Fatal denied

~None of the above

Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Dennis E Spam, Jr.,

14I WCC0081

Petitioner,

NO: 12

vs.

we 2285

Belleville Area Special Services Cooperative,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issue(s) of temporary total
disability, medical and being advised ofthe facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 29, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19( n) of the Act. if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall ha\'e credit
tor all amounts paid. if any. to or on behalf of Petitioner on account of said accidental injury.
Bond tor the removal ofthis cause to the Circuit Court by Respondent is hereby tixed at
the sum ofS21.900.00. The party commencing the proceedings tor review in the Circuit Court
shall tile with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
KWL.'vf
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Kevin W. Lamborn • -

0- 112714
42
Daniel R. Donohoo

--

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

t4IWCC0081
SPARN JR. DNNIS E

Case#

12WC002285

Employee/Petitioner

BELLEVILLE AREA SPEICAL
SERVICES COOPERATIVE
Employer/Respondent

On 8/29/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.06% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0299 KEEFE & DEPAUL! PC
JAMES K KEEFE JR
#2 EXECUTIVE OR
FAIRVIEW HTS, IL 62208

0560 WIEDNER & MCAULIFFE LTO
MARY SABATINO
1 N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606

STATE OF U..LINOIS

0

)

0

)SS.
COUNTY OF Jefferson

0

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

[8] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
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Case # 12 WC 2285

Employee/Petitioner

v.

Consolidated cases:

Belleville Area Special Services Cooperative
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Mt. Vernon, on 7/11/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D

B.

D
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

C.

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

E.

D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

[2] Is Petitioner's current condition of ill-being causally related to the injury?

G.
H.

0
D

I.

D What was Petitioner's marital status at the time of the accident?

1.

[2] Were the medical services that were provided to Petitioner reasonable and necessary?

D.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

[2]
L. [8] What temporary benefits are in dispute?
K.

0
N. D
M.

OTPD
0 Maintenance
~TID
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

0. Oother _
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Downstate offices: Co/linsvillt 6181346.3450 Peoria 3091671·30/9 Rockford 8/51987-7292 Springfield 2/71785·7084

FINDINGS
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Oil the da:te of accident, 8/17/10, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $$16,543.46; the average weekly wage was $472.67.
On the date of accident, Petitioner was 39 years of age, single with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $25,296.81 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $25,296.81.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Respondent shall authorize and make payment for medical treatment for the lumbar spine, including, but not limited to, the lumbar
surgery recommended by Dr. Gomet.
Respondent shall pay for reasonable and necessary medical services identified in Petitioner's Exhibit 9 as provided in Section 8(a) and
82 of the Act subject to the fee schedule. Respondent shall be given a credit for amounts paid.
Respondent shall pay Petitioner temporary total disability benefits of $315 11 /week for 149-20 weeks, commencing 2LI.L1.Q through
7Ll1Ll.l, as provided in Section 8(b) of the Act. Respondent shall be given credit for $25,296.81 or 79-10 weeks in TTD benefits
paid.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

8/26/13
Date
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Dennis E. Sparn, Jr. v. Belleville Area Special Cooperative (BASSC)
Case No. 12 WC 2285
Attachment to Arbitration Decision
Page 1 of 5
FINDINGS OF FACTS
Petitioner, currently 42 years of age, worked for Respondent as an individual care aid, since 2007. The
job involved assisting students with multiple disabilities. Prior to August 18, 2010, Petitioner performed
all the aspects of his job, including but not limited to lifting students in and out of wheel chairs, frequent
bending and lifting and chasing and carrying students. He experienced no low back or lower extremity
problems prior to August 18,2010.
On August 18,2010, Petitioner worked specifically as an aid for a 260 pound autistic high school
student. The job required physical restraints. Petitioner testified the job was as physically demanding as
the other work he performed for Respondent. On that date, the student struck Petitioner from behind and
drove him across two desks. Petitioner, while lying over a desk, reached around to try and restrain the
student. Petitioner testified he developed low back pain with numbness and tingling down the back of his
right leg to the foot. Petitioner denied similar symptoms prior to the accident. Petitioner completed
accident reports August 18 and August 26, 2010 corroborating the accident and development of
symptoms. (Px. 8 at 1-2). At the time of the accident, Petitioner also worked through the State of Illinois
assisting an individual with special needs. The tasks included lifting, carrying, bathing and performing
other hygiene for the child.
Following the accident, on August 30, 2010, Petitioner came under the care of a pain management
physician, Dr. William Thorn. He reported severe low back pain radiating down the right leg. (Px. 1 at 2).
Petitioner did not show any significant pain behavior. On physical exam, Petitioner had decreased motor
strength of 3/5 in the right lower extremity. He could not walk heal to toe. Petitioner had decreased
sensation in the l.A and L5 dermatomes. Dr. Thorn noted tenderness over the right lumbar paraspinal
muscles and facets. (Px. 1 at 4). Dr. Thorn ordered x-rays, prescribed Aexeril and placed Petitioner on
light duty. (Px. 1 at 5). X-rays of the lumbar spine showed L5 PARS Defect and L5-S1 spondylolithesis.
(Px. 2 at 1). An ultrasound of the SI joints showed joint effusion, left worse than right. (Px. 2 at 3).
Petitioners' symptoms and exam remained unchanged September 13 and 20,2010. (Px. 1 at 6-13). Dr.
Thorn ordered a lumbar MRI that Petitioner underwent on September 22, 2010. It confirmed the L5
PARS Defect, L5-S1 spondylolisthesis and moderate to serve L5 nerve root foramen stenosis. (Px. 2 at
6). The EMG/NCS testing on that date was not significant for lumbar radiculopathy. (Px. 2 at 7-9).
Dr. Thorn performed lumbar trigger point injections on September 30, 2010. (Px. 1 at 18). Because the
symptoms did not significantly improve, Dr. Thorn on October 4 and 11, 2010 ordered lumbar injections.
(Px. 1 at 23, 27).
Dr. Thorn opined the work accident at a minimum aggravated Petitioner's lumbar condition and the need
for treatment. (Px. 1 at 27). He opined Petitioner was not malingering and the objective findings and
films correlated with his complaints. (Px. 1 at 27). He stated surgery was not warranted at that point, but
it could be evaluated in greater extent if conservative measures failed. (Px. 1 at 24).
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Dennis E. Sparn, Jr. v. Belleville Area Special Cooperative (BASSC)
Case No••12 WC 2285
Attachment to Arbitration Decision
Page2of5
On November 1, 2010, Dr. Thorn performed a second set of trigger point injections. (Px. 1 at 29, 33).
Petitioner underwent the first set of epidurals at lA-5 and L5~S1 on November 16,2010. (Px. 1 at36).
On December22, 2010, Dr. Thorn performed an 1..5~81 epidural. (Px. 1 at 42). Dr. Thorn on January 25,
2011 performed facet injections at l34, lA-5 and L5~Sl. (Px. 1 at 49). On February 15,2011, Petitioner
reported continued low back and right lower extremity symptoms. The exam remained unchanged. Dr.
Thorn recommended a lumbar discograrn. (Px. 1 at 56-60). Dr. Thorn performed a lumbar discograrn on
February 23,2011. (Px. 1 at 61). There was concordant pain at l3-4 and lA-5 and the L5-Sl did not hold
the pressure well. (Px. 2 at 10~ 12). Dr. Thorn stated the patient was not anxious and the responses
appeared reliable. (Px. 2 at 12-13). The post-discogram cr showed disruption present at LA-5, L5-S1 and
S1-S2. (Px. 2 at 14). Dr. Thorn on March 16, 2011 offered continued epidurals versus surgical
consultation versus spinal cord stimulator. (Px. 1 at 65, 68). Petitioner opted for an injection that Dr.
Thorn performed at l3-4 on March 23, 2011. On April 13, 2011, Petitioner told Dr. Thorn he had
significant pain reduction from the injection. (Px. 1 at 69). He also reported the therapy improved his
range of motion but not the pain. Dr. Thorn raised the possibility of a spinal court stimulator and
increased the Lyrica and Celebrex.
On June 6, 2011, Petitioner saw a surgeon, Dr. Robert Grubb. On exam, Petitioner had a positive straight
leg raise at 70 degrees for low back pain. Dr. Grubb recommended a myelogram that Petitioner
underwent on June 17, 2011. (Px. 5 at 1-2). Based upon that test and Petitioner's weight, Dr. Grubb did
not feel that Petitioner was a surgical candidate at that time but that he should continue weight loss and
physical therapy. (Px. 5 at 3).
Petitioner returned to Dr. Thorn on August 15, 2011. Dr. Thorn opined Petitioner should not return to
work in a position that required work involving restraints of students. (Px. 1 at 78-82). He ordered an
FCE. For treatment, he agreed Petitioner's weight put him at a disadvantage for surgery and that he
should consider a spinal cord stimulator. (Px. 1 at 78, 82). The FCE took place on August 23,2011. The
examiner concluded Petitioner gave good effort and he could not return to his occupation full duty. (Px. 4
at 4). The examiner noted some submaximal effort with dexterity testing, but opined that was not related
to the injury and most likely due to deconditioning. (Px. 4 at 2). On September 15, 2011, Dr. Thorn, after
reviewing the FCE, placed permanent restrictions of no lifting, pulling or pushing greater than 50 pounds,
frequent rest breaks and sit/stand as needed. He noted Petitioner was painful for days afterward the FCE,
suggesting an aggravation of pain with attempts at maximal effort. Dr. Thorn stated Petitioner would
likely require pennanent medications. He again suggested a trial for the spinal cord stimulator in light of
Petitioner's weight. (Px. 1 at 83)
Petitioner returned to Dr. Grubb September 26, 2011, who opined the trial spinal cord stimulator was
reasonable. (Px. 5 at 4).
Petitioner saw Dr. Thorn three more times October 13, 2011, November 14, 2011 and January 30, 2012
while awaiting approval of the temporary stimulator. (Px. 1 at 88, 94, 99). Petitioner testified Respondent
never approved the stimulator or provided an explanation for not approving it. By the last visit, Petitioner
reported increased symptoms since fonnal therapy stopped. Petitioner was performing his home exercise
program. (Px. 1 at 99). On February 13, 2012, Dr. Thorn referred Petitioner to Dr. Gomet. (Px. 1 at 103).
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Petitioner told Dr. Gamet that he had low back, right buttock, groin and thigh pain along with right great
toe numbness. On physical exam he had decreased EHL function and ankle dorsiflexion at 415. Straight
leg raises were provocative for right buttock and leg pain at 45 degrees. (Px. 6 at 1). Dr. Gamet reviewed
x-rays, the 6/17/11 CT myelogram and 2/23/11 discogram films. (Px. 6 at 2). Dr. Gamet diagnosed
symptomatic L5-S1 spondylolithesis, discogenic LA-5 pain and possible L3-4 disc injury. (Px. 7 at 10).
He ordered a lumbar l\1RI. (Px 6 at 2).
On February 28,2012, Respondent had Petitioner examined by Dr. Daniel Kitchens pursuant to Section
12 of the Act Dr. Kitchens opined Petitioners' symptoms were related to his obesity, degenerative disc
disease and spondylolithesis. He opined Petitioner's current symptoms were not work related and
Petitioner could work full duty. He agreed testing and treatment to date had been reasonable, necessary
and causally related to the accident (Rx. 3). Respondent terminated temporary total disability benefits
following the IME.
An April 16,2012 MRI showed the L5 PARS Defect, LS-Sl posterior disc bulge, annular tear and
several foramina! encroachment, L4-5 annular tear and L3-4 annular tear. (Px. 6 at 4). Dr. Gamet opined
the results were similar to the September 22, 2010 films. He recommended surgery, pending weight loss,
and causally connected the need for it to the work accident (Px. 6 at 5).
On July 16, 2012, Petitioner weighed 328 pounds. He weighed 334 pounds on October 15, 2012.
Petitioner testified he ate poorly when his TID benefits stopped. By February 11, 2013, he weighed 321
pounds. By May 16, 2013, he weighed 304 pounds. Petitioner testified as of trial he weighed 298
pounds, two pounds less than the target weight for surgery. Petitioner testified he ate healthier when he
received food stamps.
Petitioner currently experiences low back pain radiating down the right upper extremity. He wants to
undergo the surgery proposed by Dr. Gamet so he can return to work for Respondent or get a nursing
job. Petitioner took nursing classes since he has been off work because he did not find other work within
his restrictions.
Petitioner deposed Dr. Garnet August 30, 2012. Dr. Garnet testified Petitioner's physical exam finding of
decreased EHL function at 4/5 was classic L5 radiculopathy. (Px. 7 at 7-8). He diagnosed symptomatic
L5-S1 spondylolithesis, discogenic L4-5 pain and possible L3-4 disc injury. (Px. 7 at 10). He opined the
current diagnoses were related to the work accident. (Px. 7 at 10). He recommended a new lumbar MRI
because the first was not completely diagnostic. (Px. 7 at 11). He reviewed the April 16, 2012 MRI and
interpreted L5-S1 right foramina) stenosis and LA-5 disc herniations. (Px. 7 at 11-12). He recommended,
pending weight loss and decreased abdominal size, an LA-5 disc replacement and L5-S1 fusion. (Px. 7 at
12-14). He causally connected the need for surgery to the work accident because it aggravated a
preexisting asymptomatic condition as well produced new structural disc injuries at lA-5 and L5-Sl. (Px.
7 at 14). He has successfully operated on patients larger than Petitioner and felt Petitioner was motivated
to lose weight. (Px. 7 at 15-16). On cross examination, Dr. Garnet explained the need for surgery is work
related because the accident made the LA-5 and L5-Sl symptomatic. (Px. 7 at 23-24).

..
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Respondent deposed Dr. Kitchens on October 23, 2012. Dr. Kitchens diagnosed lumbar degenerative disc
disease, lumbarized sacrnl spine, spondylolithesis and obesity. (R"<. 3 at 10-11). He opined the diagnoses
were not caused, aggravated, accelerated or exacerbated by the accident. (Rx. 3 at 12). He opined
Petitioner did not need treatment related to the accident because he did not have lumbar radiculopathy.
(Rx. 3 at 15). On cross examination, he admitted the testing and treatment up to his exam was reasonable,
necessary and causally related to the accident. (R."<. 3 at 25). He refused to opine the surgery proposed by
Dr. Gomet was unreasonable or unnecessary. (Rx. 3 at 38-39).

CONCLUSIONS OF LAW
1. Regarding the issue of causation, Petitioner has met his burden of proof. Petitioner has proven a
medical causal relationship exists between his current lumbar condition and the August 17,2010 work
accident In support of the conclusion, the arbitrator relies on the Petitioner's unrebutted testimony and
the medical evidence. Prior to the work accident, Petitioner suffered from degenerative disc disease, L5
PARS defect, L5-S1 spondylolisthesis, and obesity. However, the conditions did not produce lumbar and
right lower extremity symptoms. Petitioner's testimony supports he had no prior back problems in that he
worked full duty in a heavy physical position for Respondent since 2007. The work accident at a
minimum aggravated his lumbar condition resulting in low back pain and right lower extremity
symptoms. The symptoms have not resolved. This is supported by medical records and Petitioner's
credible testimony. Lastly, the opinions of Dr. Gomet and Dr. Thorn are more credible than the opinion
of Dr. Kitchens because they treated Petitioner on multiple occasions and the opinions are consistent with
the chronology of events. Dr. Gamet, unlike Dr. Kitchens, reviewed all the diagnostic films and medical
records.

2. Respondent is ordered to approve the surgery proposed by Dr. Gomet because it is reasonable,
necessary and causally related to the accident. In support of the conclusion, the arbitrator relies on the
Petitioner's treating medical records. Petitioner has objective findings on the imaging studies and
physical exam findings by Dr. Gomet and Dr. Thorn to support the disc injuries at IA-5 and L5-Sl. He
attempted conservative measures, but remains sufficiently symptomatic that he cannot return to his preinjury classification. Further, the opinion of Dr. Gamet is more credible than the opinion of Dr.
Kitchens. Dr. Gomet reviewed all the imaging studies and opined surgery is reasonable and necessary
once Petitioner lost necessary weight. Petitioner reached his target weight Dr. Kitchens could not opine
the surgery proposed by Dr. Gamet is unreasonable and unnecessary, only that he would not do it. While
Dr. Thorn and Dr. Grubb did not recommend surgery, the recommendations were based in part on
Petitioner's weight. Petitioner has lost the weight as recommended by Dr. Gamet in order to proceed
with surgery.
3. Petitioner is entitled to TID benefits from September 1, 2010 through July 11, 2013. In support of this
conclusion, the arbitrator notes that Respondent tenninated benefits on February 28, 2012 based upon the
opinion of Dr. Kitchens that Petitioner could work full duty. The opinions of Dr. Thorn and Dr. Gamet
that Petitioner required restrictions related to the accident are more credible that the opinion of Dr.
Kitchens. Respondent is entitled to credit forTTD benefits paid.

~·

.

14I~~ICC0081

Dennis E. Sparn, Jr. v. Belleville Area Special Cooperative (BASSC)
Case No. 12 WC 2285
Attachment to Arbitration Decision
PageS ofS
4. Petitioner is awarded medical expenses in Petitioner's Exhibit 9, subject to the medical fee schedule.
This decision is based on the finding that the need for the treatment from Dr. Gomet and Dr. Thorn is
reasonable, necessary and causally related to the work accident. Respondent is entitled to credit for any
medical expenses it has already paid.
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STATE OF ILLINOIS
COUNTY OF WILL

)

~ Affirm and adopt (no changes)

) ss.

D Affirm with changes

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

0

D Reverse

0

D Modify

Second Injury Fund (§8(e) 18)
PTD/Fatal denied

~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Julius Encarnacion,

1 4 J[ t] cc 0 0 8 2

Petitioner,

NO: 1owe 42530

VS.

State of Illinois, Department of Corrections,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of the nature and extent of Petitioner's
permanent disability, and being advised of the facts and law, affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 16, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.

DATED:

FEB 0 3 2014

DRD:bjg
0-1/23/2014

68
Mario Basurto
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

.- .
ENCARNACION, JULIUS
Employee/Petitioner

1 4 I ~7 CC 0 0 8 2
Case#

1OWC042530
10WC004178

ILLINOIS DEPT OF CORRECTIONS
Employer/Respondent

On 7/ 16/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0274 HORWITZ HORWITZ & ASSOC
TYLER BARBERICH
25 E WASHINGTON ST SUITE 900
CHICAGO, IL 60602

5165 ASSISTANT ATTORNEY GENERAL
JEANNINE SIMS
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS
PO BOX 19208
SPRINGFIELD, IL 62794-9208

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PKWY"
PO BOX 19255
SPRINGFIELD, IL 62794-9255

jUL 1 6 Z013

.IMB~-11~

JrWs Worm' C~tion Clmlisslm

0

STATE OF ILLINOIS

)SS.
COUNTY OF Will

)

14 I

~-;

CC 0 0 8 2

0
0

Injured Workers' Benetit Fund (§4(dJ)
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8{e) 18)

IZJ None of the above

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Julius Encarnacion

Case # 10 WC 42530

Employet!IPetitioner

Consolidated cases: 10WC4178

v.

Illinois Department of Corrections
Emplo)'·er/Respondent

An Appliccllion for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Gregory Dollison, Arbitrator of the Commission, in the city of
New Lenox, Illinois, on March 15, 2013. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

L.
M.
N.
0.

0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
~ What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
iZ} Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
D TPD
D Maintenance
0 TTD
(g) What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

0

0
0
0

0
0

0

0
0
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On September 14, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $57, 199.05; the average weekly wage was $1 ,099.98.
On the date of accident, Petitioner was 49 years of age, married with 1 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $1,964.68 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $1,964.68.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $733.32/week for 2 .72 weeks,
commencing September 22, 2010 through October 10, 2010, as provided in Section 8(b) of the Act.
Respondent shall pay reasonable and necessary medical services of$324.97, as provided in Sections 8(a) and
8.2 of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$659.99/week for 25 weeks, because
the injuries sustained caused the 5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
Unless a party files a Petition for Revie·w within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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STATEMENT OF FACTS:
On September 14, 2010, Petitioner, Julius Encarnacion was employed as a tool and toxics control officer by
Respondent, the Illinois Department of Corrections. The parties agree that on that date, Petitioner sustained an
accident that arose out of and in the course of his employment by Respondent.
As part of his job duties, Petitioner was tasked with delivering chemicals from storage to various departments
within Stateville Correctional Center. On September 14, 2010, Petitioner was making a delivery to the kitchen
area of Stateville. When he arrived in the kitchen, Petitioner began looking for another employee who he had
determined was in the dining hall. The door bet\veen the dining hall and the kitchen was heavy and made of
steel. While Petitioner was standing near the door, an inmate opened the door which struck Petitioner in the
head. After being struck, Petitioner blacked out and awoke in an ambulance on the way to the hospital.
Petitioner was taken via ambulance to Provena St. Joseph Medical Center. The emergency room records from
Provena indicate that Petitioner had been struck in the head by a very heavy steel door. Petitioner underwent a
CT scan of the brain, x-rays of the cervical spine and an ECG, which were all normal. Petitioner was diagnosed
with a head injury, concussion and subdural hematoma. (PX 2).
On Septernbt!r 16, 2010, Petitioner followed up with Optima Medical Associates ('·Optima"). At ~hat time,
Petitioner complained of left sided headaches. Due to the continuing complaints of pain, an orbital x-ray was
performed which came back negative. Petitioner was again diagnosed with a concussion and was given
medication for his headaches. (PX 1).
On September 20, 2010, Petitioner was seen again at Optima. Petitioner complained of headache over his left
orbital area, light headedness and loss of balance. Petitioner was diagnosed with concussion with loss of
consciousness, residual headache and altered balance. (PX 1).
Petitioner followed up at Optima on September 23, 20 I 0. At that time, Petitioner was still having headaches
despite the pain medication. It was also indicated that Petitioner had called the Optima medical benefit center
but had no memory of doing so. An MRI was ordered due to persistent headache and an episode of amnesia.
(PX 1).
On October 4, 2010, Petitioner underwent a MRI of the brain, the results of which were unremarkable. (PX 1).
Petitioner testified that he returned to work on October 11, 20 l 0.
The parties in this claim agreed that Petitioner was temporarily and totally disabled from September 22, 2010
through October 10, 20 l 0.
On November 9, 2010, Petitioner followed up at Optima. There it was noted that Petitioner had persistent, daily
headaches and left ear pain. Petitioner was diagnosed with balance abnormality and chronic headaches.
Petitioner was cleared to return to work at that time with no limitations. (PX 1).
3
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...
'Petitioner sought no further medical treatment for his head after November 9, 2010.
At trial. Petitioner testified that he continued to experience headaches for approximately one year after the
accident. Petitioner stopped taking medication for his head approximately six months after his last appointment
with Optima.

On the issue of the petitioner's a\·erage weekly wage, (G), the Arbitrator finds as follows:
The Arbitrator has reviewed Petitioner' s pay records, as contained in Respondent's Exhibit 3 and has calculated
Petitioner's average weekly wage as follows:
Period Ending

Gross

OT Premium

9/16/2009
10/1/2009
10/16/2009
11/1/2009
11/16/2009
12/1/2009
12/16/2009
1/1/2010
1/16/2010
2/1/2010
2/16/2010
3/1/2010
3/16/2010
4/1/2010
4/16/2010
5/1/2010
5/16/2010
6/1/2010
6/16/2010
7/1/2010
7/16/2010
8/1/2010
8/16/2010
9/1/2010

$2,342.50
$2,342.50
$3,892.36
$2,342.50
$2,342.50
$3,268.72
$6,068.92
$3,311.64
$2,389.00
$2,389.00
$2,171.82
$2,389.00
$3,528.82
$3,344.59
$2,718.51
$3,311.64
$3,048.03
$2,974.80
$5,003.13
$3,406.09
$4,097.31
$4,008.12
$2,659.12
$2,670.27

$0.00
$0.00
$1,541.31
$0.00
$0.00
$926.22
$3,726.42
$922.64
$0.00
$0.00
$0.00
$0.00
$922.64
$955.59
$329.51
$922.64
$659.03
$585.80
$2,614.13
$981.09
$1,672.31
$1,583.12
$234.12
$245.27

Totals

S761020.s9

S1slszt.s4

Days in Pay Period:
Normal Hours Per
Day:

15·16

Days per Week:

Weeks

Wage

$2,342.50
$2,342.50
$2,351.05
$2,342.50
$2,342.50
$2,342.50
$2,342.50
$2,389.00
$2,389.00
$2,389.00
$2,171.82
$2,389.00
$2,606.18
$2,389.00
$2,389.00
$2,389.00
$2,389.00
$2,389.00
$2,389.00
$2,425.00
$2,425.00
$2,425.00
$2,425.00
$2,425.00
52.00

8.00
5.00
4

I

~571199.05
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TOTAL EARNINGS UNDER
SECTION 10:
NUMBER OF WEEKS AND PARTS THEREOF
WORKED:
SECTION 10 AVERAGE WEEKLY
WAGE:
TEMPORARY TOTAL DISABiliTY

$57,199.05
52.00
$1,099.98
$733.32

RATE:

Based upon the above calculations, the Arbitrator hereby finds that Petitioner's average weekly wage was
$1,099.98 pursuant to Section 10 of the Act.

On the issue of unpaid medical bills, (J), the Arbitrator finds as follows:
Prior to hearing in this case, the parties agreed that actual the amount of outstanding bills for each of
Petitioner's consolidated claims would be agreed to by the parties and only the outstanding amount of medical
would be requested by Petitioner. The parties have each submitted that a total of $324.97 in medical bills
remains outstanding related to this claim.
The arbitrator hereby finds that there is no basis for dispute as to the causal relationship or reasonableness and
necessity of the medical bills presented by Petitioner in this matter. Therefore, the Arbitrator hereby orders
Respondent to pay unpaid medical bills as follows:
The Arbitrator has examined the bills entered into evidence as Petitioner's Exhibit 6 and has found the
following unpaid pills to be causally related to Petitioner's May 5, 2009 work accident:
Provider

Beginning

Ending

Total Charges

WC Paid

Balance

Provena Health

9/14/2010

9/14/2010

$324.97

$0.00

$324.97

I Balance

$775.72

$324.971

Therefore, the Arbitrator hereby orders Respondent to pay reasonable and necessary medical services of
$324.97, as provided in Sections 8(a) and 8.2 of the Act.

On the issue of the nature and extent of Petitioner's injury, (L), the Arbitrator finds as follows:
Petitioner in this matter suffered an acute head injury with loss of consciousness, causing a concussion, a
subdural hematoma, impaired balance and persistent headaches. Petitioner's impaired balance lasted at least
through his November 2010 treatment with Optima. Petitioner's headaches lasted for approximately one year
after the accident.
Based upon the unrebutted testimony of Petitioner concerning his condition and the medical records entered
into evidence in this case, the Arbitrator hereby finds that Petitioner sustained a loss of use of 5% of the person
5
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as a whole and orders Respondent to pay petitioner $659.99 per week for 25 weeks pursuant to Section 8(d)2 of
the Act.
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STATE OF ILLINOIS
COUNTY OF WILL

)

~Affirm and adopt (no changes)

) ss.

0
0

)

0

Affirm with changes
Reverse

0

0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)
PTD/Fatal denied

~ None of the above

Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Julius Encarnacion,
Petitioner,

14IY1 CC0083

vs.

NO: IOWC4178

State of Illinois, Department of Corrections,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of the nature and extent of Petitioner's
permanent disability, and being advised of the facts and law, affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 16,2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
DATED:

DRD:bjg
0-1/23/2014
068

FEB 0 3 2014

Da~
Mario Basurto

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

1 4 I 11 CC 0 0 8 3
ENCARNACION, JULIUS
Employee/Petitioner

Case#

10WC004178
10WC042530

ILLINOIS DEPT OF CORRECTIONS
Employer/Respondent

On 7/ 16/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is endosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0274 HORWITZ HORWITZ & AS SOC
TYLER BERBERICH
25 E WASHINGTON ST SUITE 900
CHICAGO, ll60602

5165 ASSISTANT ATTORNEY GENERAL
JEANNINE SIMS
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS
PO BOX 19208
SPRINGFIELD, IL 62794-9208

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PKWY"
PO BOX 19255
SPRINGFIELD, IL 62794-9255
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)SS.
COUNTY OF Will
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0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury fund (§8(e)l8)

~None of the above

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Julius Encarnacion

Case# 10 WC 4178

Employet:!Pditioner

Consolidated cases: 1 OWC42530

v.

Illinois Deparment of Corrections
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gregory Dollison, Arbitrator of the Commission, in the city of
New Lenox, Illinois, on March 15, 2013. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSliES

A.

0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G. ~ What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
D TPD
0 Maintenance
r:8] TID
L. ~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
0. Oother _ _

D

0
D

D
D
D

0

0
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On May 5, 2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $57,774.60; the average weekly wage was $1, 111.05.
On the date of accident, Petitioner was 47 years of age, married with 1 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has 1101 paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$1 ,293.56 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $1 ,293.56.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

Respondent shall be given a credit of $1,293.56 for TID, $0 for TPD, and $0 for maintenance benefits, for a
total credit of $1 ,293.56.
·
Respondent shall pay Petitioner temporary total disability benefits of $740.70/week for 2.86 weeks,
commencing June 3, 2009 through June 22, 2009, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$664.72/week for 15.375 weeks,
because the injuries sustained caused the 7.5% loss of the Left Hand, as provided in Section 8(e) of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accnte from the date listed below to the day before the date of payment; however, if

STATEMENT oF INTEREST RATE

an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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Attachment to Arbitrator Decision
(10WC4178)

STATEMENT OF FACTS:
On May 5, 2009, Petitioner, Julius Encarnacion was employed as a tool and toxics control officer by
Respondent, the Illinois Department of Corrections.
Petitioner was employed by Respondent at Stateville Penitentiary. As a tool and toxics control officer,
Petitioner's job primarily involved maintaining the facility's tools, which included the task of etching and
engraving reference nwnbers into each new tool that the facility received. Prior to May 5, 2009, Petitioner
testified that multiple facilities in the state corrections system had recently closed and the tools had all been
transferred to Stateville, where Petitioner was tasked with engraving each new tool. Each department within
Stateville had their own set of tools, which could number above 100 tools per department. Petitioner testified
that there were many departments within Stateville for which tools were engraved, including carpenters,
plumbers, electricians, refrigeration, motor pool and dietary.
Petitioner explained that while etching and engraving tools, he would hold each tool in his left hand and use an
electric etcher with his right hand. The etcher vibrated "a lot." Petitioner felt the vibration from the etcher in
both hands, causing his hands to shake during the engraving process. The vibration was caused by the metal tip
of the engraver striking the metal tool. While engraving the tools, Petitioner would twist his left wrist to allow
him to engrave each side of the tooL Each individual tool that Petitioner engraved would take anywhere from
10 to 15 minutes to complete and Petitioner would engrave approximately 50 to 100 tools per day.
Petitioner testified that as of May 5, 2009, he had personally completed the engravings on approximately 70%
of the tools received during the facilities transition.
In addition to maintaining tools, Petitioner's job also involved delivering tools and various chemicals to
anywhere in the facility that required them. Petitioner testified that for tool and chemical deliveries, he would
come in and out of the tool control office many times per day. The door to the tool control office was made
from steel. In order to open the door, Petitioner would use his left hand to turn a large Folger Adams key in the
door and pull the door open in the same motion. Petitioner explained that he always used his left hand to open
the door because he kept his radio on his right side and his keys on his left.
On May 5, 2009, Petitioner testified that he was going to open the steel door to the tool control office when he
experienced numbness and tingling in his left hand. Petitioner also noticed that there was a lump in his left
wTist at that time. Petitioner had never experienced numbness or tingling in his left hand or noticed a lump in
his left wrist prior to May 5, 2009.
Petitioner immediately reported his injury to his superior, Major Torri, and was sent home from work.
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On May 6. 2009, Petitioner was seen at The Optima Medical Associates by Dr. Brian Ragona who diagnosed a
ganglion cyst of the left \vrist and advised Petitioner to follow up with a hand specialist. (PX 1).
On May 8, 2009, Petitioner was seen by Dr. Alan Chen who noted the painful lump in Petitioner's left wrist.
Petitioner testified that he was experiencing tingling and numbness in the left hand when he sought care with
Dr. Chen. Dr. Chen diagnosed a left wrist ganglion cyst and recommended a surgical excision of the cyst. (PX
3).
On May 15, 2009, Dr. Chen drafted a correspondence in which he noted Petitioner's left wTist mass and
discomfort. At that time, the mass had grown on the volar aspect of Petitioner's left wrist. Dr. Chen stated that
although Petitioner did not have a specific injury, he often used his left wrist with significant force when closing
prison doors, which were extraordinarily heavy. (PX 3). Dr. Chen again recommended excision of the cyst due
to continued discomfort by Petitioner.
After seeing Dr. Chen on May 15, 2009, Petitioner reported the accident and his diagnosis to Respondent.
Petitioner filled out an accident report, contained in Petitioner' s Exhibit 5, in which Petitioner detailed that he
was performing tool control at the time of his accident and that his accident occurred due to repetitive motion.
(PX 5).
On June 1, 2009, a CMS medical report was filled out by Mary Kronenburger, a nurse practitioner from Optima
Medical Associates, who noted that as of June 1, 2009, the mass on Petitioner's wrist had increased in size and
that Petitioner required surgical excision of the cyst. (RX 4).
On June 2, 2009, Petitioner followed up with Optima Medical Associates. On that date, it was noted that
Petitioner complained of numbness in the left thumb and had a ganglion cyst of the left radial area of the wrist.
Petitioner was placed on an off work status until surgery was scheduled. It was specifically noted that
Petitioner could not use his left hand due to neuropathy and that it would cause an unsafe condition at work.
(PX 1).
Petitioner testified that he began off work as of June 2, 2009. However, on June 3, 2009 Petitioner signed a
temporary total disability (TID) request, stating that he requested TID benefits beginning on June 10, 2009.
(R.X 4). At trial, Petitioner did not recall the details surrounding his signing of the TID request, he testified that
he '·just signed it." Petitioner further testified that each time he received a work status report, including when
he received the work status report on June 2, 2009 from Optima, he took it to Kenneth from Stateville, who is
the other individual who signed Petitioner' s TTD request form.
On June 12, 2009, Petitioner underwent a surgical excision of a left '"Tist ganglion cyst, performed by Dr. Chen.
(PX 3).
Following surgery, Petitioner continued to follow up with Dr. Chen. On June 22, 2009. Petitioner was released
by Dr. Chen to return to work at full duty as of June 23, 2009. Petitioner testified at trial that he did in fact
return to work on June 23, 2009.
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On July 27, 2009, Dr. Chen drafted correspondence to Respondent indicating the course of treatment Petitioner
had undergone and that he was clear to work without restriction. (PX 3). Petitioner has received no further
treatment for his left hand or wrist since July 27, 2009.
On March 2, 2011, Petitioner's medical records were reviewed by Dr. Jeffrey Coe. Dr. Coe testified in this
matter on December 5, 2011. Dr. Coe is a board certified specialist in occupational medicine. (PX 7@ 3). Dr.
Coe reviewed all of Petitioner's medical records from March of2009 through his release from medical care.
(PX 7@ 5). Dr. Coe noted Petitioner's job duties. including engraving with an engraving tool and opening and
closing cell doors. (PX 7@ 6). Based upon Petitioner's treatment records, comments within those records
regarding the nature of Petitioner's work, and the development of Petitioner's left \\nst condition, Dr. Coe
opined that there was a causal relationship between Petitioner's work activities and the left wrist ganglion cyst,
which required surgical excision. (PX 7 @ 10-11). Dr. Coe opined that Petitioner's work activities aggravated
the breakdown at the tendon sheath of the left wrist, causing the development of the cyst. (PX 7 @ 11). He
explained that the forceful repetitive gripping and performing fine movements while gripping, are the types of
stressful activities that can cause or contribute to the breakdown in the tendon sheath and the development of
the ganglion cyst that Petitioner began to note in May of2009. These are also the types of work activities that
Petitioner described to Dr. Chen on May 8, 2009, including repetitive forceful gripping to open and close heavy
cell doors and engraving using an engraving tool. (PX 7 @ 12). Dr. Coe further testified that all medical
treatment he had reviewed had been reasonable and necessary. (PX 7 @ 11-12).
On cross-examination, Dr. Coe testified that it is standard medical teaching in occupational medicine that work
factors may be a cause of a ganglion cyst; either directly causing the cyst or aggravating a preexisting cyst and
rendering it symptomatic. (PX 7@ 14). Dr. Coe testified that he did not know how heavy exactly the door that
Petitioner had to open and close was, nor how often he had to perfonn that task. However, Dr. Coe has seen
other prison employees over the years and has learned that the prison doors are heavy, weighing more than a
hundred pounds. (PX 7@ 15). Dr. Coe's understanding of Petitioner's engraving duties was that he used a
vibrating engraving tool and gripped it forcefully. (PX 7 @ 18).
On August 29, 2012, Petitioner underwent a Section 12 examination with Dr. James Williams. The doctor
noted in his report that Petitioner was employed in tools and toxics for Stateville Correctional Center. Dr.
Williams noted that Petitioner's employment involved stocking and lifting, as well as using his left hand to open
his steel office door. Dr. Williams reviewed a job description provided by Respondent, which by Dr. William's
description appears to be the same job description as contained in Petitioner's Exhibit 4. Petitioner also
informed Dr. Williams that he engraved tools as part of his job. Dr. Williams stated that Petitioner did not
suffer any acute injury and that he did not complain of any symptoms whatsoever at the time of the
examination. In contrast to Dr. William's statement, Petitioner testified at hearing that he did tell Dr. Williams
that he was experiencing numbness in his left hand. After reviewing records and examining Petitioner, Dr.
Williams opined that the ganglion cyst was not causally related to his work duties. He stated that "1 do not
believe that patient's job duties, being that ofturning keys or of closing prison doors, would have resulted in
any ganglion cyst." Dr. Williams further opined that all care and treatment had been reasonable and necessary,
but he did not believe it was related to any work accident. (RX 17). Dr. Williams was not deposed in this
matter.
At trial, Petitioner testified concerning the current condition of his left wrist and hand. He stated that when the
palm of his left hand is touched, he experiences tingling in the left and, up into his fingers. He explained that
5
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although surgery helped him a lot, his left hand still feels very different than his right hand. Petitioner has
experienced tingling in his left hand since May 5, 2009.

On the issues of whether an accident occurred that arose out of and in the course of Petitioner's
employment with respondent, (C), and whether Petitioner's current condition of ill being is causally
related to his work accident, (F), the Arbitrator finds as follows:
After reviewing all evidence and testimony in this matter, the Arbitrator hereby finds that Petitioner did sustain
an accident that arose out of and in the course of his employment by Respondent on May 5, 2009 and that the
current condition of ill-being in Petitioner's left wrist and hand is causally related to his May 5, 2009 \vork
accident.
Although Petitioner did not sustain an acute trauma to his left wrist, the repetitive nature of his duties caused the
development of a ganglion cyst which required surgical excision. At trial, Petitioner testified to the repetitive
work he performed for Respondent. It was undisputed by Respondent that as of May 5, 2009, Petitioner had
personally engraved new identification numbers onto 70% of the hundreds of tools transferred from other state
facilities to Stateville in early 2009. While etching and engraving each tool, Petitioner explained that he would
hold the tools in his left hand while he used an electric etcher with his right hand. The vibration from the etcher
shook both of Petitioner's hands. Each of the hundreds of tools engraved by Petitioner would take anywhere
from 10 to 15 minutes to complete. In addition, Petitioner would twist his left wrist during the engraving
process to allow him to t!ngrave each side of the tool. In addition to engraving tools, Petitioner would
repeatedly enter an exit a steel door, using his left hand to twist a large key in the door and pull the door open.
Respondent in this case offered no evidence or testimony to dispute the job duties described by Petitioner. The
job description produced by Respondent indicates that Petitioner's duties required the "use of hands for gross
manipulation (grasping, twisting, handling)" for 6-8 hours per day and required the "use of hands for fine
manipulation (typing, good finger dexterity)" for 2-4 hours per day. (PX 4).
During his deposition testimony in this matter, Dr. Coe opined that Petitioner's work activities aggravated the
breakdown at the tendon sheath of the left wrist, causing the development of the cyst. (PX 7 @ 11 ). He
explained that forceful repetitive gripping perfonning fine movements while gripping are the types of stressful
activities that can cause or contribute to the breakdo\\-11 in the tendon sheath and the development of the
ganglion cyst that Petitioner began to note in May of2009. These are also the types of work activities that
Petitioner described to Dr. Chen on May 8, 2009, including repetitive forceful gripping to open and close heavy
cell doors and engraving using an engraving tool. (PX 7 @ 12). Dr. Coe further testified that it is standard
medical teaching in occupational medicine that work factors may be a cause of ganglion cyst; either directly
causing the cyst or aggravating a preexisting cyst and rendering it symptomatic. (PX 7@ 14).
Respondent in this case relies on the IME report of Dr. Williams who opined that Petitioner's cyst was not
caused by his work duties. (RX 17). The Arbitrator is not persuaded by the opinion of Dr. Williams. The
Arbitrator notes it appears the doctor ignored the details of Petitioner' s work duties in coming to that
conclusion. Although Dr. Williams notes that Petitioner's job included engraving tools and although he
reviewed the Stateville job description that shows Petitioner performed gross manipulation for 6-8 hours per
day and fine manipulation for 2-4 hours per day, Dr. Williams simply concluded. ·•I do not believe that patient's
job duties, being that or turning keys or of closing prison doors, would have resulted in any ganglion cyst."
6
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(RX 17). It is clear from the records in this case, along with Petitioner's undisputed testimony, that Petitioner's
job duties included far more than turning keys and closing prison doors. It appears Dr. Williams, disregarded
pertinent facts, specifically the extent of tool use and engraving performed by Petitioner, rendering his opinion
unreliable.
Therefore, after reviewing all records and testimony in this case, the Aarbitrator finds that the opinion of Dr.
Coe is more persuasive than the opinion of Dr. Williams and adopts the opinion of Dr. Coe regarding causation.
The Arbitrator further finds that Petitioner's accident in this matter did occur on May 5, 2009. The date of an
accidental injury in a repetitive trauma compensation case is the date on which the injury manifests itself.
Peoria County Be/wood Nursing Home v. Industrial Commisison, 115 lll.2d 524, 505 N.E.2d 1026 ( 1987). The
manifestation of a repetitive trauma injury occurs when the fact of injury and its causal relationship to the
claimant's employment would have become plainly apparent to a reasonable person. Durand v. Industrial
Commission, 224 Ill.2d 53, 862 N .E.2d 918 (2006).
The unrebutted testimony of Petitioner was that he had never noticed the lump in his left wrist until May 5,
2009, nor had he ever experienced pain in his left wrist until he was opening the steel office door on May 5,
2009. Petitioner then immediately reported his accident and injury to his supervisor. Based on this information,
it is apparent that Petitioner's injury manifested itself to him on May 5, 2009.

On the issue of Petitioner's earnings, (G), the Arbitrator finds as follows:
The Arbitrator has reviewed Petitioner's pay records as contained in Respondent's Exhibit 3 and has calculated
p e t't'
1 toner' s average wee kl y wage as [Io 11 ows:
OT

Period Ending
5/16/2008
6/1/2008
6/16/2008
7/1/2008
7/16/2008
8/1/2008
8/16/2008
9/1/2008
9/16/2008
10/1/2008
10/16/2008
11/1/2008
11/16/2008
12/1/2008
12/16/2008
1/1/2009
1/16/2009
2/1/2009

Gross
$3,725.08
$4,200.54
$4,689.97
$2,252.50
$3,859.15
$3,391.83
$4,427.58
$4,116.83
$4,124.99
$4,738.30
$4,738.30
$3,226.11
$3,806.01
$3,806.13
$3,702.47
$2,317.29
$3,229.72
$4,178.03

Premium
$1,242.90
$1,760.78
$2,437.47
$0.00
$1,450.05
$1,139.33
$2,175.08
$1,553.63
$1,864.35
$2,485.80
$2,485.80
$973.61
$310.73
$1,553.63
$621.45
$0.00
$946.01
$1,892.03

Weeks
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Wage
$2,482.18
$2,439.76
$2,252.50
$2,252.50
$2,409.10
$2,252.50
$2,252.50
$2,563.20
$2,260.64
$2,252.50
$2,252.50
$2,252.50
$3,495.28
$2,252.50
$3,081.02
$2,317.29
$2,283.71
$2,286.00

.·'
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2/16/2009
3/1/2009
3/16/2009
4/1/2009
4/16/2009
5/1/2009

$3,757.55
$2,916.68
$2,580.32
$2,874.63
$2,286.00
$2,601.34

$1,051.13
$630.68
$294.32
$588.63
$0.00
$315.34

Totals

S851547.35

S271772.75

Days in Pay
Period:
Normal Hours Per
Day:
Days per Week:

$2,706.42
$2,286.00
$2,286.00
$2,286.00
$2,286.00
$2,286.00
52.00

I

S571774.60

15-16
8.00
5.00

TOTAL EARNINGS UNDER
SECTION 10:
NUMBER OF WEEKS AND PARTS THEREOF
WORKED:
SECTION 10 AVERAGE WEEKLY
WAGE:
TEMPORARY TOTAL DISABILITY
RATE:

$57,774.60
52.00
$1,111.05
$740.70

Based upon the above calculations, the Arbitrator hereby finds that Petitioner's average weekly wage was
$1 ,111 .05 pursuant to Section I 0 of the Act.

On the issue of temporary total disability benefits, (K), the Arbitrator finds as follows:
The Arbitrator has reviewed all evidence and testimony in this matter and hereby finds that Petitioner was
temporarily and totally disabled from June 3, 2009 through June 22, 2009.
On June 2, 2009, Petitioner was seen at Optima Medical Associates. There, it was noted that Petitioner had
numbness in his left thumb. Petitioner was diagnosed with ganglionic cysts causing radial nerve compression
and numbness in his left hand. At that time, Petitioner was told to remain off work until surgery was scheduled.
It was noted in Petitioner's work status report that day that Petitioner could not use his left hand due to
neuropathy, which would cause an unsafe work condition. (PX 1).
At trial, Petitioner testified on direct examination that he went off work as of June 3, 2009.
On cross-examination, Petitioner was presented with Respondent's Exhibit 4, which is an Employee Request for
Temporary Total Disability Benefits fonn, signed by Petitioner. The fonn indicates Petitioner requested TTD
benefits as of June 10, 2009 and states that a physician's statement was attached describing his medical status.
(RX 4). It is clear Petitioner did not recall the details surrounding his signing of this fonn .
8

The Arbitrator notes that the medical records attached to Respondent's Exhibit 4 are from Mary Kronenburger,
a nurse practitioner from Optima Medical Associates, and were filled out and signed on June 1, 2009. Ms.
Kronenburger indicates that the mass on Petitioner's left wrist had increased in size as of June l, 2009 and that
Petitioner had been referred for surgical excision of the mass. She further indicates that Petitioner was
experiencing pain and numbness in his left wrist and hand. As of June I, 2009, Ms. Kronenbuger indicated that
Petitioner could work without restriction and that Petitioner would require restrictions after surgery. (RX 4).
The Arbitrator specifically notes that the form filled out by Ms. Kronenburger on June 1, 2009 predates the off
work status placed on Petitioner at Optima Medical Associates on June 2, 2009. At trial, Petitioner testified that
each time he received a work status report, he would take the form to Kenneth, the workers' compensation
coordinator for Stateville, whose signature appears on Respondent's Exhibit 4. Petitioner further explained that
he would have taken the off work slip he received on June 2, 2009 to Kermeth.
Although the TID request filled out by Petitioner indicates that TTD was requested as of June 10, 2009, it is
clear to the Arbitrator that although Petitioner was cleared to return to work on June 1, 2009, the medical
records show he was taken off work on June 2, 2009. Furthermore, the testimony of Petitioner that he was off
work from June 3, 2009 through his return to work on June 22, 2009 is unrebutted by any testimony or evidence
in this case.
Therefore, the Arbitrator hereby orders Respondent to pay Petitioner temporary total disability benefits of
$740.70 per week for 2.86 weeks from June 3, 2009 through June 22,2009 pursuant to Section 8(b) of the Act.

On the issue of the nature and extent of Petitioner's disability, (L), the Arbitrator finds as follows:
Petitioner in this case sustained a ganglionic cyst which caused radial nerve compression and numbness in his
left hand and required surgical excision. (PX I, 3 ).
At trial, Petitioner testified concerning the current condition of his left wrist and hand. He stated that when the
palm of his left hand is touched he experiences tingling in the left, up into his fingers. He further explained that
although surgery helped him a lot, his left hand still feels very different than his right hand. Petitioner has
experienced tingling in his left hand since May 5, 2009.
Based upon the medical records and testimony in this case, the Arbitrator hereby finds that Petitioner has
sustained a 7-112% loss of use of his left hand.
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STATE OF ILLINOIS

}

}ss.
COUNTY OF SANGAMON

)

IZ! Affirm and adopt (no changes) D Injured Workers' Benefit Fund
D Affinn with changes
D Rate Adjustment Fund (§8(g))
D Reverse
D Second Injury Fund (§8(e)18)
D PTO/Fatal denied
D Modify
IZ! None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
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Jerald Burnett,
Petitioner,

NO: 01 we 46312

vs.
Monterey Coal Company,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of occupational disease, statute of
limitations, permanent disability, and evidentiary errors, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 12, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have

credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.
The party commencing the proceedings for review in the Circuit Court shaH file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

FEB 0 3 2014

DRD:bjg
0-1 /23/20 14

68
Mario Basurto

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

.
BURNETT, JERALD

14 I 1~~ccoos4

Case#

07WC046312

Employee/Petitioner

MONTEREY COAL CO
Employer/Respondent

On 6/12/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
BRUCE WISSORE
300 SMALL ST SUITE 3
HARRISBURG. IL 62946

0332 LIVINGSTONE MUELLER ET AL
L ROBERT MUELLER

P 0 BOX 335
SPRINGFIELD, IL 62705

..

.,
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STATE OF ILLINOIS

)

COUNTY OF SANGAMON )

0 Injured Workers' Benefit Fund
(§4(d))
0 Rate Adjustment Fund (§8(g))

SS.

0

Second Injury Fund (§8(e)l8)
C8] None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Jerald Burnett
Employee/Petitioner

Case# 07 \VC -'6312

v.

Consolidated cases: N/A

Monterev Coal Co.
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Springfield, on January 15,2013 and Aprill5, 2013. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

0 Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What \Vas the date of the accident?

A.

E. ~Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition ofill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What v.as Petitioner's age at the time of the accident?
l.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
K.

0
0
0
0
0
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0

L.

M.
N.
0.

Maintenance
0 TID
~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
rg) Other: Statute of Limitations; Section 1(t); Whether Petitioner developed an occupational lung disease
as a result of exposure in the course of his employment with Respondent.
TPD

0

0

D

FINDINGS
On 4-30-04, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner was last exposed to coal dust and fumes arising out of and in the course of his
employment.
On the date of accident, Petitioner was 59 years of age, and married with 0 dependent children.
In the year preceding the injury, Petitioner earned $55,817.05; the average weekly wage was $1073.40.
ORDER
Petitioner failed to prove he developed an occupational lung disease as a result of exposure in the course of his
employment with Respondent. Petitioner's claim for compensation is denied. No benefits are awarded.

RULES REGARDING APPEALS
Unless a party t11es a Petitionfor Review within 30 days after receipt of this decision, and perfects a review in
accordance with the Act and Rules, then this decision shall be entered as the decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment:
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
June 10, 2013
~~7tft~~~L'
Signature of Arbitr or
Date
ICArbDec p. 2
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Jerald Burnett v. Monterev Coal Company, 07 WC -'6312
This case was initially tried on January 15, 2013 with proofs left open per the agreement of the parties. Proofs
were closed on April 15, 2013. Two witnesses testified at arbitration: Petitioner and Larry Watson.
The Arbitrator finds:
Petitioner, born on September 16, 1944, was 68 years old on the date of arbitration. Petitioner testified
that he quit school after the tenth grade. According to Petitioner, his family moved, he transferred to a new
school and had trouble keeping up so he quit. Petitioner testified that he spent 35 years in the coal mine, fifteen
of which was underground. Petitioner testitied that he was regularly exposed to coal and silica dust, diesel
exhaust, and roof bolting glue fumes while mining. Petitioner further testified that his last day of work at the
coal mine was on April 30, 2004 at Respondent's Monterey Coal Company's #1 Carlinville Mine. Petitioner
testified he was working as a top shop repairman specialist when he quit. According to Petitioner he quit mining
because he could no longer perform his job properly due to shortness of breath. Petitioner testified he had
intended to work until age 65, then changed his goal to 62, but quit earlier. Petitioner testified that a co-worker
suggested retirement to him after observing Petitioner leaning on a broom to stay standing while sweeping.
Petitioner testified that he hasn't looked for any work since retiring because of his work history, limited
education, and difficulty breathing. Petitioner testified that he has no other skills beyond coal mining. He did
perform some construction work for Respondent and a construction company.
Petitioner testified that he first noticed breathing problems in the late 1990's while trying to tighten bolts
on a man trip. He had to tighten the bolts to the necessary specification of 350 pounds. Tasks such as installing
and repairing pumps in the lake, as well as walking the stairs to the hoist house, also caused breathing problems.
Petitioner testified he would lose his breath and have to stop what he was doing and sit down. His breathing
problems were worse around heavier areas of rock and coal dust. Diesel fumes and roof bolting glue fumes also
affected him. To lessen his dust exposure Petitioner bid into his surface mining maintenance job.
Petitioner further testitied that he currently becomes short of breath walking a half of a block. Petitioner
testified he can climb a half a tlight of stairs before having to stop and rest. His breathing problems have
worsened since their onset. Whenever he goes anywhere his wife drops him off at the door to limit his walking.
Petitioner would not take a mining job if offered today. Petitioner testified that he doesn't think he has the lung
capacity to do any work unless he could sit. He also felt he did not have the work skills for such a job.
Petitioner testified he was treated by Dr. Chopra for his breathing problems. He brought his breathing
medications and his nebulizer to arbitration. He also uses Advair and Combivent inhalers. Petitioner testified
that he began smoking cigarettes around age 16 or 17 and quit when he was 49, averaging a pack or a little more
each day. He acknowledged other health problems including an irregular heartbeat, high blood pressure, and
prostate cancer. Petitioner's prostate cancer was diagnosed 6-7 years ago, and he was recently told it has spread
to his lungs. Petitioner was also treated tor throat cancer about a year after he left mining.
Under the current National Bituminous Wage Agreement, Petitioner's Exhibit 8, Petitioner would be
earning $27.41 per hour as a miner today.
Larry Watson testitied on behalf of Petitioner. Mr. Watson has known Petitioner for 25-30 years. He
and Petitioner worked at the same mine. Mr. Watson worked in the plant and Petitioner was across the tracks in
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the shop. Mr. Watson saw Petitioner almost every day at work. He observed Petitioner huffing and puffing
when he went to the shop for parts. He told Petitioner he should retire. Mr. Watson knew Petitioner had a hard
time breathing. Mr. Watson noted one time that Petitioner had finished sweeping and was getting ready to
shovel. He asked Petitioner if he was alright, and Petitioner told him he could not catch his breath. Mr. Watson
stated that Petitioner had breathing issues prior to that time, •·but there at [the] last it was bad."

Petitioner's medical history includes bilateral knee surgery ( 1972; 1981) from which Petitioner had
osteoarthritis accompanied by pain, discomfort, and reduced range of motion throughout his life. (RX 1, p. 7)
He had cataract surgery in 1991 and 1993. Petitioner underwent aortic bypass surgery to both legs to the
femoral arteries in 1994. Petitioner had seven hernia repairs in 2002 and throat surgery for cancer of the throat
in 2004. He was also treated for prostate cancer in 2005. (PX 1, dep. exhibit 2) Petitioner also introduced the
records of Carlinville Area Hospital which note Petitioner's COPD, atrial fibrillation with reduced ejection
fraction, a sleep study, arthritis, vocal cord cancer, and prostate cancer. (PX 7, e.g. p. 23, 31-33,49-52, 54-57,
78, 85-86)
According to Dr. Chapa's records Petitioner had an episode of bronchial asthma in January of 2006 but
thereafter he denied any problems with shortness of breath until late December when Petitioner began treating
for exacerbations of bronchial asthma. (PX 6) During this time Petitioner was also examined at Carlinville
Cardiology Clinic. Petitioner reported shortness of breath but "only at higher levels of activity [and not] with
day to day normal activities." (PX 7, p. 53) It was noted that Petitioner has COPD "from prior tobacco abuse,
and tobacco abuse is probably the reason for the leukoplakia that he has." (PX 7, p. 53) Petitioner underwent
heart-related testing and studies during 2006. (PX 7)
Petitioner underwent treatment for throat cancer in 2007. During this time he denied any shortness of
breath except for visits in April and December and he was diagnosed with acute sinusitis and early bronchitis
(April) and COPD and acute bronchitis (in December). In October of2007 Petitioner was examined by Dr.
Chopra. Petitioner denied any shortness of breath. (PX 6, 7)
At his attorney's request Petitioner was examined by Dr. Glennon Paul on January 22, 2008. According
to his report, Petitioner was being seen for a .;Black Lung evaluation." Dr. Paul concluded Petitioner had coal
workers' pneumoconiosis, emphysema, pulmonary fibrosis, and •·an other diagnosis as listed above." (PX l,
dep. ex.2)
Petitioner's medical records from Dr. Chopra were admitted into evidence. Petitioner denied any
problems with shortness of breath when examined on January 25. 2008 and March 25, 2008. (PX 6)
Dr. Paul's deposition was taken on December 1, 2008.Dr. Paul is the Senior Physician at the Springfield
Central Illinois Allergy and Respiratory Clinic. He is the Medical Director of St. John's Respiratory Therapy
Department. Dr. Paul teaches internal medicine and pulmonology at the SIU Medical School. Dr. Paul has
authored a book on asthma. He has examined miners for state and tederal claims testifying predominantly for
coal companies. Dr. Paul interprets about 5000 chest x-rays and pulmonary function tests each year. (PX l, p.
6-8.
Dr. Paul reported that Petitioner was short of breath walking 1-2 blocks or climbing l-2 flights of stairs.
He gets wheezing, coughing, and increasing shortness of breath with an upper respiratory tract infection.
Petitioner's medications were Advair. Combivent, Nasacort, and nebulizers with DuoNeb. Dr. Paul noted
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Petitioner's smoking, mining, and medical histories. On physical exam Dr. Paul noted 2 plus wheezes and
rhonchi on expiration. He felt Petitioner's chest tilm sho\ved multiple small nodules throughout both lung
tidds with minimal fibrosis. Pulmonary function studies demonstrated a mild to moderate obstructive ainvays
disease with a decreased diffusion capacity compatible with emphysema and pulmonary fibrosis. There was
also a restrictive defect compatible with pulmonary tibrosis. Dr. Paul felt Petitioner had CWP, emphysema, and
pulmonary tibrosis. (PX I. Depo Exh. 2. Paul report).
Dr. Paul stated that Petitioner could not have further coal dust exposure without endangering his health.
Petitioner's pulmonary diseases make him more vulnerable to upper respiratory infections and make recovery
from them more difficult. Dr. Paul stated that Petitioner was on a significant amount of pulmonary medication.
(PX 1, p. 25-26). Dr. Paul provided that Petitioner's pulmonary fibrosis was from his CWP, and his measured
impairment on testing was due to his CWP and emphysema. Petitioner's CWP would have been present wht:n
he left the mines. (p. 29-30). Dr. Paul stated that Petitioner's clinical, radiographic, and physiologic
abnonnalities were secondary to all of his diagnoses. Petitioner's pulmonary impairment limits him to sedentary
work. (p. 31-32).
On cross-examination Dr. Paul agreed that Petitioner had significant medical problems unrelated to
mining. He felt Petitioner was obese, but not morbidly obese. (PX 1, p. 33-34). He agreed that Petitioner's
cigarette smoking was significant and that cigarette smoking was the number one cause of emphysema in the
country. (PX 1, p. 36) Petitioner's shortness of breath on exertion would be exacerbated by his decreased
ejection fraction. (p. 3 7). Dr. Paul stated Petitioner was 70-75 pounds overweight, but this would have no effect
on his pulmonary function results. His obesity would affect his feelings of shortness of breath. (p. 39). Dr. Paul
explained how Petitioner's emphysema and fibrosis cause a decreased diffusing capacity. (p. 40). Dr. Paul
provided that a lung condition can place an extra burden on heart function and vice versa. Petitioner's
pulmonary diagnoses would make recovery from an acute heart event more difficult. (p. 46). Dr. Paul is not a
B-reader.
Petitioner underwent a chest x-ray on August 3. 2009 at the request of Dr. Chopra in conjunction with
Petitioner's complaints of a fever and cough. The findings included increased opacities at the bilateral lung
bases which could be due to infiltrate given Petitioner's clinical history. He also had evidence of cardiomegaly.
(RX 3)
At Respondent's request Dr. Peter Tuteur examined Petitioner on May 12, 2010. Dr. Tuteur is a
pulmonologist who is the Director of the Pulmonary Function Lab at Washington University and an assistant
professor of medicine. Dr. Tuteur' s deposition was taken on January 27, 2011 (RX 1). Dr. Tuteur testified that
Petitioner has had pain and discomfort associated with his osteoarthritis throughout his life. He further testified
that Petitioner told him his stair climbing was limited because of pain and weakness in his knees and hips. (RX
1, p. 7) In terms of weight-bearing ambulation, Petitioner's advanced osteoarthritis was disabling. Dr. Tuteur
noted that when Petitioner was not weight-bearing and riding a bicycle Petitioner was abte to put forth an effort
which approached normal for his age. Petitioner complained of knee pain while cycling.
With regard to heart problems, Dr. Tuteur noted nonischemic cardiomyopathy (ie., inadequate function
to sustain an appropriate cardiac output). (RX 1, p. 9) He noted Petitioner had atrial tibrillation due to a reduced
ejection fraction which was controlled with medication. Petitioner's cardiac issues would affect his exercise
tolerance. (p. 8-1 0). Dr. Tuteur stated Petitioner's \veight put him in the obese category.
Petitioner·s physical exam on May 12. 2010 was normal. Petitioner's pulmonary function testing did
not show restriction, but mild obstruction that did not improve \Vith bronchodilator administration. Exercise
5
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testing was normal. (p. 11-13) Dr. Tuteur noted Petitioner was taking two inhalers and Duo neb to improve
airt1ow obstruction. (p. 13-14) Dr. Tuteur testified that Petitioner did not have CWP '·of sufficient severity and
profusion to produce clinical symptoms, physical examination abnormalities, impairment of pulmonary function
or radiographic changes.'' He felt Petitioner had chronic bronchitis caused by smoking. (p. 14-15)
On cross-examination, Dr. Tuteur agreed that the lower limit of normal for a diffusing capacity is 70%
and that Petitioner' s diffusing capacity was 64% and then 70%. CWP can cause a reduction in the diffusing
capacity due to the obliteration of the capillary beds by tibrosis. (RX 1, p. 18-19) Dr. Tuteur further testified
that CWP causes scarring and tibrosis and the atTected tissue carmot perform the function of normal healthy
lung tissue. {p. 26-27). His recommendation for those with CWP is to avoid any further mine dust exposure.
CWP progresses after exposure cessation 50% of the time, but that tends to occur in the first year, or at least the
second year after exposure ends. It is possible to have CWP despite normal pulmonary testing and nonnal
physical exams. The most common complaint of CWP victims is breathlessness. (p. 28-30)

Dr. Tuteur also agreed that pulmonary function testing will tell the type of any abnormality, but not its
etiology which can be multifactorial. Restrictive and obstructive defects can be multi-factorial in etiology. Each
can be aggravated by something other than what caused it. (RX 1, p. 35, 37). Chronic lung disease can put an
extra burden on the functioning of the heart. There is no test to determine the cause of chronic bronchitis and
obstruction. (p. 24)
Respondent introduced the October 13, 2010 x-ray interpretations ofB-reader/Radiologist Dr. Wiot. Dr.
Wiot read the chest film of May 12, 2010 as quality I and negative for CWP. He saw nothing but a slightly
enlarged heart and mild rotatory scoliosis of the spine. (R.X 2)
Petitioner periodically treated with Dr. Chopra throughout 20 I 0 through April of 2012. On occasion
Petitioner complained of some shortness of breath and other symptoms which the doctor diagnosed as
exacerbations of bronchitis and/or COPD. Petitioner also saw the doctor for various other medical problems and
complaints. (RX 3) Petitioner underwent another chest x-ray in June of2011 for his bronchitis. The impression
was "interstitial change in the lung bases consistent with fibrosis, stable since August 5, 2009. No acute
infiltrates. Cardiomegaly with no evidence ofCHF." (RX 3) Petitioner underwent another chest x-ray in
September of2011 due to complaints of shortness of breath. The interstitial changes were described as "stable."
No acute infiltrates were noted. (RX 3)
Dr. Chopra authored a note to Petitioner's attorney on March 22, 2012, in which he indicated Petitioner
has emphysema and cluonic obstructive pulmonary disease which could be aggravated by coal mine exposure.
He further stated petitioner was totally disabled and unable to be employed in any meaningful employment. (PX
6)

Petitioner met with Delores Gonzalez, a vocational rehabilitation counselor, on July 9, 2012. (PX 3)
Petitioner also offered the testimony and opinions of Delores Gonzalez, a vocational rehabilitation
counselor. Her deposition was taken on October 3, 2012. Ms. Gonzalez is an independent contractor who works
tor the Social Security Administration. She works as a mentor/clinical educator for SIU Carbondale's Master's
degree level students, and teaches vocational rehabilitation to students at SUI Carbondale and Maryville
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University. In the past she also has worked with the Missouri Department of Rehabilitation Employment
Services. (PX 3, p. 4-7)
On July 9, 2012 Ms. Gonzalez met with Petitioner and conducted vocational testing and reviewed
medical records. Dr. Gonzalez elicited an occupational and educational history and performed a transferability
of skills analysis. (PX 3, p.7-9) Ms. Gonzalez acknowledged she was not retained to try and find Petitioner a
job or engage in any job tinding activities or training. [twas her understanding that after Petitioner quit working
as a coal miner in April of2004 he retired and had not worked since or tried to work since then. Ms. Gonzalez
reviewed the depositions of Drs. Paul and Tuteur as part of her work-up. {p. 7-11) Ms. Gonzalez described
Petitioner's limitations regarding shortness of breath. She noted that walking or any mild increase in activity
causes shortness of breath. With overexertion he has a hard time getting air and gasps for breath at times. (PX
3, Depo Exh. 2. p. 2, Gonzalez report) Ms. Gonzales concluded that Petitioner had no transferable job skills
outside of the mining industry. She felt he had significantly impoverished word, reading and spelling academic
skills. He could not succeed in a clerical position and would have to learn new job kills though hands on job
performance with verbal instruction. (ld.~ p. 15) Ms. Gonzalez concluded that Petitioner had a residual
functional capacity for work at the unskilled sedentary level and could not do manual labor on a full time basis.
[f Petitioner was limited to sedentary work, it could earn him an entry level wage of $8.50 to $10.00 an hour.
However, prospective employers would be unlikely to hire Petitioner and would favor younger, more workready individuals with higher academic skills who would not need accommodation. (Id., p. 17)

Petitioner introduced the deposition of his treating physician Dr. Chopra, taken on November 27, 2012.
Dr. Chopra has practiced family medicine in Carlinville for 32 years. During this time he has treated many coal
miners for COPD, asthma, bronchitis sinusitis, coal workers' pneumoconiosis (CWP), and lung cancer. He is
affiliated with Carlinville Area Hospital. A chart showed has treated Petitioner since 2005, but he has taken care
of him much longer. He followed Petitioner on a regular basis because of the number of problems he has. (PX
2, p. 7-9).
Dr. Chopra stated pneumoconiosis, along with bronchitis, emphysema, and asthma can all result in
obstructive lung problems. He felt that Petitioner's breathing problems are related to these conditions, and that
there is no way to take them apart in terms of contribution. Dr. Chopra stated that Advair and Symbicort were
prescribed to prevent pulmonary exacerbations and Combivent and antibiotics were given for acute
exacerbations. Prednisone was given if Petitioner did not respond to regular treatment. Dr. Chopra stated that
Petitioner has COPD and chronic bronchitis with acute exacerbations. Petitioner's COPD includes emphysema,
obstructive lung disease, asthma and possibly pneumoconiosis. (PX 2, p. 10-12). Petitioner should not be
exposed to coal or hazardous conditions. He found Petitioner to be totally disabled from gainful employment.
(p. 15).
Dr. Chopra stated that Petitioner has significant heart problems and is under the care of a cardiologist for
coronary artery disease. He has had femoral bypass surgery for circulation issues. Petitioner is seeing
oncologist Dr. Gionnone for his recent lung cancer. (PX 2, p. 15-16). A report from 2006 from Dr. Zuck noted
an ejection fraction of 35% which will cause shortness of breath. Petitioner weighed 24 7 pounds at tive foot
eight. He was overweight by about 71 pounds. This condition would also cause shortness of breath. (p. 22,..,)
_
_,.
Petitioner's lung cancer recently was diagnosed. In the past he had prostate and laryngeal cancer. (PX 2,
p. 17). Dr. Chopra's records indicated a CT guided lung biopsy was done on September 14, 2012. Petitioner's
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lung cancer was secondary to his prostate cancer. (p. 19). Petitioner also has had arthritis in his back and knees
going back several years. (p. 25-26).
Petitioner introduced B-reader/radiologist Dr. Smith· s January 4, 2013 interpretation of Petitioner's
August 9, 2007 x-ray and August 31, 2012 CT scan. Dr. Smith interpreted the chest film as showing CWP
category 111 in all lung zones. Dr. Smith concluded that the CT scan demonstrated diffuse pulmonary
interstitial tibrosis with small opacities in all lung zones bilaterally, and had findings typical of simple CWP.
(PX 4)

Respondent also introduced B-reader/Radiologist Dr. Shipley's March 1, 2013 review of the 08-31-12
CT scan. Dr. Shipley noted the absence of any upper zone predominant small or large rounded opacities
suggestive of coal workers' pneumoconiosis. Dr. Shipley's formal impression was no CT tindings consistent
with coal workers' pneumoconiosis, moderately extensive basilar predominant fibrotic interstitial lung disease
three lower lobe pulmonary nodules suspicious for malignancy, metastatic disease from an extra-thoracic
primary or multifocallung cancer. (RX 4)

The Arbitrator concludes:

Based upon the medical records and testimony, Petitioner does have an obstructive airways problem.
Dr. Paul diagnosed emphysema and Dr. Tuteur diagnosed chronic bronchitis, both of which fall under the
COPD umbrella. While the statute of limitations for coal workers' pneumoconiosis is five years, there is no
variation of the general three year statute of limitations for occupational diseases for COPD. Further, the
Arbitrator notes that Dr. Tuteur both wrote in his report and testified that Petitioner's chronic bronchitis is
related to his cigarette smoking. Both Dr. Tuteur and Dr. Paul noted that Petitioner had a significant cigarette
smoking history. Dr. Paul, Dr. Tuteur and Dr. Chopra all agreed that cigarette smoking was the number one
cause of these obstructive diseases. Further, the Arbitrator notes that Dr. Zuck, Petitioner's cardiologist,
indicated in a report to Dr. Chopra that Petitioner's COPD was from prior tobacco abuse. There is nothing in
the records from the cardiologists to retlect a diagnosis of an occupational lung disease, or coal workers'
pneumoconiosis. Although Dr. Chopra discussed coal workers' pneumoconiosis, there is no indication in his
testimony or his records that he ever actually diagnosed Petitioner with the disease or how he arrived at such a
diagnosis for Petitioner. Dr. Tuteur indicated that there was no evidence in his evaluation to support a diagnosis
of coal workers' pneumoconiosis. The Arbitrator notes that his evaluation of Petitioner was somewhat more
thorough than that performed by Dr. Paul. The Arbitrator also notes Petitioner's obesity, osteoarthritis. heart
problems and cancer. The Arbitrator adopts the well quali tied opinions and reports of Dr. Tuteur, Dr. Wiot, and
Dr. Shipley in support of her decision.
Based upon the evidence presented, the Arbitrator concludes that Petitioner has failed to prove by a
preponderance of the evidence that he developed an occupational lung disease as a result of any exposures in
the course of his employment with the Respondent. Petitioner's claim for compensation is denied. No benetits
are awarded.
All other issues are moot.
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STATE OF ILLINOIS
COUNTY OF CHAMPAIGN

}

~ Affinn and adopt (no changes)
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D Affinn with changes
D Reverse

}

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
D PTD/Fatal denied

D Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Carol A. Parks,
Petitioner,

vs.
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NO: 12

we 10120

SimontonWindows,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent and Petitioner herein
and notice given to all parties, the Commission, after considering the issues of acciddent, causal
connection, temporary total disability, medical expenses, permanent disability and evidentiary
issues, and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 7, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $26,500.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

FEJ 0 3 Z014

Mario Basurto
DRD:bjg
0-1/23/2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14 I
PARKS, CAROL A

Case#

1~;
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12WC010120

Employee/Petitioner

SIMONTON WINDOWS
Employer/Respondent

On 6/7/2013, an arbitration decision on this case \Vas filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0157 ASHER & SMITH
CRAIG SMITH
1119 N MAIN ST PO BOX 340
PARIS, IL 61944

0143 CRAIG & CRAIG
GREGORY C RAY
PO BOX 689
MATIOON. IL 61938
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STATE OF ILLINOIS
)SS.
COUNTY OF CllA.MPAIGN

)

0
0

0

Injured Workers' Benefit Fund (§-l(d))

Rate Adjustment Fund

(~8(g))

Second Injury Fund (§8(e) 18)

cgj None of the above
ILLINOIS \YORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
CAROL A. PARKS

Case# 12 WC 10120

Employt:c/Pc:titioner

Consolidated cases:

v.

SIMONTON WINDO\VS

---

Employcr/Respondc:nt

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Urbana, on April18, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

L.
M.
N.

0.

0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
IX} What temporary benefits are in dispute?
D TPD
0 Maintenance
(8] TTD
rg} What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
ls Respondent due any credit?
~ Other: Should Petitioner's Petrillo objection be sustained or overruled?

1:81

0

D
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D
0
D

0

0
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FINDINGS

On October 13, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee~employer relationship ditl exist between Petitioner and Respondent.
On this date, Petitioner tlitl sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill~being is causally related to the accident.
In the year preceding the injury, Petitioner earned $25,414.48; the average weekly wage was $488.74.
On the date of accident, Petitioner was 43 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services (see below).
Respondent shall be given a credit of$0 for TTD, $0 for TPD, $0 for maintenance, and $8,919.66 for other
benefits, for a total credit of$8,919.66.
Respondent is entitled to a credit for medical bills paid by its group carrier under Section S(j) of the Act, and
shall hold Petitioner harmless trom all claims which may be made against her by virtue of the payments.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of$325.83/week for 40 6/7 weeks,
commencing December 30, 2011 through October I 0, 2012, as provided in Section S(b) of the Act. Respondent
shall receive credit for $8,919.66 in non-occupational indemnity disability benefits paid.
Respondent shall pay Petitioner permanent partial disability benefits of $293.24/week for 75 weeks, because the
injuries sustained caused the 15% loss ofuse to the person as a whole, as provided in Section 8(d)2 of the Act.
Respondent shall pay reasonable and necessary medical services set forth in Petitioner's Exhibits 6 through 9, as
provided in Section S(a) of the Act, and subject to the medical fee schedule, Section 8.2 of the Act. Respondent
is entitled to a credit for medical bills paid by its group carrier under Section 8(j) of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

lf the Commission reviews this award, interest at the rate set forth on the Notic:e
a./Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

06/03/2013
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STATE OF ILLINOIS

)

) ss

COUNTY OF CHA:\IPAIGN

)

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
CAROL A. PARKS
Employee/Petitioner
Case# 12 WC 10120

v.
SIMONTON WINDOWS
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
Petitioner, Carol Parks, testified that she has been an employee of Respondent, Simonton
Windows, since 2004. On October 13, 2011, she was working on the patio door line, building doors. On
that day, she was on the Rotox comer cleaner, trying to keep up with the welder. She was putting frames
into the Rotox, which required her to pull the frames out and twist and tum. The frames were
approximately eight feet by six feet in height and width. As she was putting frames into the Rotox
machine and pulling them out, she testified that the frame got caught on a table which was uneven. As she
pulled on the frame, she testified that she heard a .. pop" in her left shoulder. At that time, she noticed that
her shoulder stung, and as the day went on she told the Group Leader/Backup Supervisor, Eric Vice,
about her injury. She testified that the next morning she had a headache, her neck was stiff, her neck hurt,
her shoulder hurt from her shoulder to her fingertips, and there were sharp, stabbing pains.
Upon returning to work the next day, October 14,2011, Petitioner prepared an Incident Report
with her supervisor. (See Petitioner's Exhibit (PX) 12). On October 14,2011, she also saw the plant
nurse, Tod Brewer, who noted in his records that Petitioner "was trying to keep up c the welder, doing
rotox corner cleaner job. Sts frames were getting caught on tables due to different ht. Sts was moving
frames that are est to be 4 to 5 pounds, but awkward in size. Thought was simple strain while@ work p
work l pain." Nurse Brewer noted the chief complaint was lett chest wall and shoulder strain and further
noted increased pain with range of motion to left upper extremity. (PX 12).
Petitioner continued to work with instructions from Mr. Brewt:r that she self-monitor her activities
at work to reduce the risk of injury irritation. (PX 12). Mr. Brewer had Petitioner sign an Authorization
for Medical Records and Communication Release for the medical treatment he provided to Petitioner.
(R..-'X 2). He noted that Petitioner was complaining of increased pain, with range of motion to the lett upper
extremity, and noted that he would re-check Petitioner on October 17, 20 II . On October 17, 20 II, Mr.
Brewer noted that he was setting up an appointment with Dr. Jcfti·cy Brower, Respondent's company
doctor, on October 18, 2011. (PX 12).

On October 18, 2011, Petitioner saw Dr. Brower, who urged her to see her physician. Dr. Brower
placed Petitioner on restrictions consisting of: ( 1) no pushing, pulling 20 pounds; (2) no lifting over 10
pounds; and (3) no overhead activity. (PX 12).
Petitioner saw her family physician, Dr. Reid Sutton, on October 19, 2011. Dr. Sutton
recommended a MRI of her left shoulder and left anterior chest, indicating that a muscle tear was a
possibility. (PX I).
The MRI was performed on October 20, 2011, and the radiologist's impression was as follows:
'The palpable mass appears to be a large lipoma. There appears to be shoulder peritendinitis or
intrasubstance rotator cuff tear as described." (PX 2). Dr. Sutton referred Petitioner to Dr. Gary Ulrich, an
orthopedic surgeon at UAP Clinic in Terre Haute, Indiana. (PX 3).
On November 17,2011, Petitioner was seen by Billie Bonebrake, NP. Ms. Bonebrake noted that
Petitioner "is being seen and evaluated for her left shoulder pain .... after she was finishing a frame after
the clean .. .she felt like somebody had punched her in the shoulder. She has not had any pain or problems
with her shoulder into [sic] this time. Since his [sic] injury he [sic] she's had quite a bit of pain and
difficulty with range of motion." The nurse also noted that Petitioner had a lipoma that was present on the
front part of her chest on the side of her shoulder. She stated that Petitioner had this for about 10 years. lt
was reported that since the accident, the lipoma got larger. On physical examination, it was noted that
abduction was more difficult to about 90 degrees, and Petitioner had 3/5 rotator cuff strength. Hawkins
testing was positive, and positive impingement was noted. It was Nurse Bonebrake's impression that
Petitioner had left shoulder pain, left shoulder impingement, and left anterior chest lipoma. On that date,
Petitioner was given work restrictions and a follow-up appointment with Dr. Ulrich on November 22,
2011. (PX 3).
Petitioner saw Dr. Ulrich on November 22, 2011, and he noted that she was there for her left
shoulder. He further stated that she had two issues. His physical exam on that date revealed signs of
impingement syndrome in grading of three over five strength; also, she had subacromial crepitus, no
instabilities, and anterior chest lipoma. (PX 3; PX 13, p. 8). His impression was impingement syndrome
of Petitioner's left shoulder, and lipoma chest wall. (PX 13, p. 8). It was the doctor's recommendation that
the lipoma removal by general surgery service and arthroscopic subacromial decompression be performed
at one time. He then set up an appointment for Petitioner to see Dr. Tisinai, a general surgeon, to initiate
surgical coordination procedures. (PX 3; PX 13, p. 9).
On December 13, 2011, Petitioner was seen by Dr. Karen Tisinai, who noted that Petitioner had a
lipoma, left chest, times one to two years, a tom rotator culT left shoulder since October 20 ll, and that the
shoulder was "work comp." Dr. Tisinai further noted in her reports that Petitioner was scheduled to have a
letl rotator cuff repair with Dr. Ulrich, and that he has asked that Dr. Tisinai see Petitioner for excision of
the mass under the same anesthesia. (PX 3).
On December 30, 20 II, Petitioner underwent two surgeries, which consisted of arthroscopic
acromioplasty, arthroscopic distal clavicle excision, and excision of submuscular lipoma from the upper
lett chest wall. Dr. Ulrich's pre-operative and post-operative diagnosis was chronic impingement of the
ldt shoulder, and Dr. Tisinai's pre-operative and post-operative diagnosis was submuscular lipoma. (PX
4). Following surgery, Petitioner saw Dr. Tisinai on January I 0, 2012. Dr. Tisinai noted that Petitioner
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was feeling well with no complaints. Her surgical site was clean, dry, and intact, with no signs of redness,
swelling, drainage, or infection. Dr. Tisinai 's impression of Petitioner on this date was noted as "healed
and released," and the doctor told Petitioner to return or call the oftice as needed. (PX 16). Petitioner
testitied that she did not return to Dr. Tisinai for any further treatment following her post-operative visit
on January 10,2012.
Following surgery, Dr. Ulrich referred Petitioner to Paris Community Hospital Physical Therapy
Department for range of motion and strengthening therapy. Petitioner continued physical therapy from
January 4, 2012 until March 22,2012. (PX 5).
Petitioner followed-up with Dr. Ulrich's oftice on January 12, 2012. It was noted at that
appointment that Petitioner was still in pain, her sutures were removed, and she was going to be weaned
out of sling that week, with follow-up in four weeks. Petitioner then followed up with Dr. Ulrich on
February 2, 2012. His notes indicated under "Vital Signs" that Petitioner was still in pain, and she was
improving her motion. Dr. Ulrich recommended that Petitioner continue physical therapy strengthening
and continued to restrict her from work. Petitioner was next evaluated by Dr. Ulrich on Murch 1, 2012. It
was noted that she was still having pain and some spasms in her left shoulder. The doctor's exam revealed
that Petitioner had para trapezial spasm. His recommendations were for functional rehabilitation, usage of
a TENS unit, and for her to remain off work and re-check in a month. (PX 3).
Petitioner was next seen by Dr. Ulrich on March 29, 2012. He noted that she had full range of
motion, mild impingement, and no weakness, and released Petitioner to return to work on April 2, 2012.
(PX 3).
Petitioner stated that upon delivering Dr. Ulrich's work restriction to Respondent, she was told by
Kim Ashby, HR Director, and Tod Brewer, the plant nurse, that it was too early for her to return after her
surgery, and that she would need to see Respondent's company doctor, Dr. Brower. Petitioner testified
that it was also Dr. Brower's opinion that she should not return to work, and he noted in his office records
that he thought that she should continue her home exercises, and he would recommend that she remain off
work until she was more comfortable. (PX 12). Dr. Brower told Petitioner that her shoulder surgery would
take anywhere from six months to one year for her to recover, and he tilled out long-term disability
papers, and continued to restrict Petitioner's work. Petitioner next saw Dr. Brower on May I, 2012, where
he recommended that she continue her home exercises; he thought that she was making slow progress. He
further noted that he had tilted out disability papers for her that would be in effect for the following three
months. (PX 12).
Petitioner was next seen on August 7, 2012, this time by Dr. Brower's nurse practitioner, Tonya
Heim. Nurse Heim noted in her records that Petitioner would remain on temporary disability at that time,
and that she would discuss with Dr. Brower and see if he would like to have her return again in two
weeks. (PX 12).
On August 21, 2012, Dr. Brower saw Petitioner for a "fit for duty" evaluation. At that time, he
encouraged Petitioner to continue her home exercises to maintain her motion nnu strength, anti reported
that he would keep her off work tor another six weeks and see her back at that time. ( PX 12).
Pditioner followed-up with Dr. Brower on October 2, 2012. His note states that she wus there tor
"tit for duty" follow-up evaluation. lie recommended a functional capacity evaluation ( FCE) prior to her
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returning to work. (PX 12). On October 10,2012, a FCE was pt!rtormed. The FCE was set up by Dr.
Brower, and the diagnosis on the FCE was S/P left subacromial decompression, with a date of injury
listed as October 2011. The FCE summary states: "The worker, Carol Parks, was referred to this facility
per Dr. Jeffrey Brower, with the diagnosis of SIP lett subacromial decompression to undergo an FCE on
this date. The worker was employed as a patio door laborer for Simonton Window..." (PX 15). The
therapist's opinion was that Petitioner could function on a full-time basis as follows:
•
•
•
•
•
•

Lifting/Carrying- 37# floor to waist, 40# 12" to waist, 30# waist to shoulder, 25# shoulder
to overhead occasionally
Pushing/Pulling- Pushing 73 .4# of force and pulling 81.6# of force occasionally
Sitting/Standing/Walking- Unrestricted
Climbing- Unrestricted
Reaching/Gripping/Fine Motor- Reaching forward constantly, overhead frequently;
Gripping and fine motor is unrestricted
Lower Level Positions/Movements - Unrestricted.

(PX 15).
Petitioner testified that she did not return to work in October 2012 due to undergoing a medical
procedure which is not related to the injury at issue. She returned to work on January 14,2013, with
restrictions as noted on the Simonton Return to Work Form. (PX 14).
Petitioner testified that she currently continues to notice pain in her shoulder. She testified that she
does not work on patio doors anymore, but has been transferred to a different line because the doors are
too bulky on the patio door line. She is currently working with restrictions of no lifting, pushing, and
pulling more than 35 pounds. Petitioner also testified that she continues to use the TENS unit which was
provided to her following her left shoulder surgery. Petitioner also currently takes over-the-counter
medications and Vicodin for the pain.
Dr. Ulrich testified that when he e:<amined Petitioner on November 22, 20 It, his exam revealed
signs of impingement syndrome and a grading of 3/5 strength. The doctor also reported that she also had
subacromial crepitance; no instabilities; and anterior chest lipoma. His diagnosis was impingement
syndrome of the left shoulder, lipoma chest wall. (PX 13, p. 8). Dr. Ulrich opined that Petitioner's work
injury of October 13, 2011 could have caused the impingement syndrome. (PX 13, pp. 8-9). Dr. Ulrich
further opined that Petitioner's work injury was a causative factor in his recommendation for her to have
surgery. (PX 13, p. 9).
Prior to surgery, :<-rays were performed, where a change was noted about the acromion process,
which was most likely causing some spurring. (PX 13, p. 18). During his surgery, Dr. Ulrich found
Petitioner had Type 3 acromium, which he reduced to Type 1 acromium. (PX I 3, p. 18). Dr. Ulrich
further opined that the spurring he noted in surgery could have been exacerbated by Petitioner's work.
(PX 13, pp. 18-19). During his surgery, Dr. Ulrich also removed eight millimeters of the distal clavicle,
which he felt was part of the impingement syndrome process. (PX 13, p. 19). He further opined that
Petitioner's pain complaints could have been caused by her Type 3 acromium. (PX 13, p. 20). Dr. Ulrich
stated that Petitioner's history of tibromyalgia was not a factor in Petitioner's case. (PX 13. p. 22). Dr.
Ulrich further opined that Petitioner's lipoma and the pain in her shoulder joint were two separate entities,
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and he did not think that Petitioner could have confused the symptoms because he diagnosed them and
treated them as two separate entities. (PX 13, p. 26).
Petitioner offered into evidence a series of medical bills she claims she incurred as a result of the
alleged work injury. (See PX 6-9). The parties stipulated on the record that should Petitioner prevail on
the present claim, that Respondent should be given applicable credit pursuant to Section 8(j) of the Illinois
Workers' Compensation Act, 820 ILCS 30511 et seq. (hereafter the "Act"), and further that Respondent
would in that case hold Petitioner harmless from any claims for payment made on those bills. The parties
also stipulated that should Petitioner prevail, Respondent would reimburse her for all related out-ofpocket medical expenses incurred as a result ofthe claim at bar.

CONCLUSIONS OF LA \V

Issue (C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?
Based upon the evidence presented at trial, the Arbitrator concludes that Petitioner established
that she sustained an injury that arose out of and in the course of her employment by Respondent.
Petitioner testified that while working on the Rotox frame cleaner, she was trying to keep up with the
welder, and was pushing and pulling large awkward frames out of the comer cleaner when the frames
would get caught on the tables, which were uneven. While attempting to lift the frame out of the comer
cleaner, she noticed pain in her left shoulder and upper chest muscle. Both Petitioner's Incident Report
and the Supervisor's Investigation Report indicate that Petitioner was moving/lifting frames to the corner
cleaner when the large frames got caught between the tables due to tables being uneven. Petitioner told
her supervisor, Eric Vice, that she had hurt her shoulder on the day of the accident. On the following day,
October 14, 2011, both Petitioner and her Supervisor prepared an Incident Report and a Supervisor's
Investigative Report. (See PX 12).
Petitioner was then seen by the plant nurse, Tod Brewer, on October 14, 2011, were he noted that
her chief complaint was left chest wall and shoulder strain, with site of pain being upper left chest wall,
neck, and left shoulder.
There is no evidence that Petitioner had any prior problems with her left shoulder. Medical
records show that she received treatment for pain to her left shoulder and chest wall from the plant nurse
and her family physician, Dr. Sutton, following her accident.
Dr. Sutton recommended a MRI, which was performed on October 20, 2011. The MRI revealed a
palpable mass which appeared to be a large lipoma and left shoulder peritendinitis or intrasubstance
rotator cuff tear. (PX 2). Following the MRI results, Dr. Sutton referred Petitioner to Dr. Ulrich, an
orthopedic surgeon. Petitioner's examinations on November 17 and November 22, 20 II, noted that she
had pain in her left shoulder to her neck, and that her pain increased with range of motion to the left
upper extremity, that reaching behind the back increased the pain, that a sharp pain occun·ed with lifting
the left shoulder, that abduction was difficult, a 3/5 rotator cuff strength, positive Hawkins testing,
positive impingement, and positive subacromial crcpitance. (PX 3 and 13). Following Petitioner's
appointment with Dr. Ulrich on November 22, 20 II, he recommended that she undergo surgery to her
left shoulder, and while under general anesthesia have her lipoma removed hy general surgery. (PX 3, 13,

and 16).
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The Arbitrator tinds that Petitioner was a credible witness. Her testimony was corroborated by the
medical records in evidence. She openly testitied in a tbrthcoming manner, including during her crossexamination testimony. She appeared to be endeavoring to tell the full truth during her entire testimony.
The Arbitrator finds that the above evidence shows that Petitioner sustained an accidental injury
to her left shoulder while working for Respondent on October 13, 2011.

Issue (F): Is Petitioner's current condition of ill-being causally related to the injury?
On the issue of causation, there are two conflicting medical opinions. Respondent's company
doctor, Dr. Brower, believes that Petitioner did not sustain a left shoulder strain, nor did she sustain any
discrete injury to her left shoulder on October 13, 2011. Petitioner's treating physician, Dr. Ulrich,
testified that there was a relationship between his diagnosis of impingement syndrome and her work
injury. Furthermore, he opined that her work injury was a causative factor for the surgery he performed
on December 30, 2011, consisting of arthroscopic acromioplasty and arthroscopic distal clavicle excision.
The Arbitrator believes that the factual chain of events and the surgical findings support Petitioner's
claim of causality.
Dr. Brower testified that he is board-certified in family medicine, and is not board-certified in
occupational medicine. He has a contract with Respondent, wherein he travels to the plant to provide
medical services to employees for non-occupational and occupational conditions. He felt that he had a
physician/patient relationship with Petitioner. He did not recall whether he had reviewed the Incident
Report prepared by Petitioner; he was not provided with, nor did he review any of the UAP Clinic/Dr.
Ulrich records, and if he did, he could not remember reviewing them. Dr. Brower also testified that he is
not holding himself out to be an orthopedic surgical expert. Dr. Brower opined that in October and
November of2011, he could not find any clinical findings to support that Petitioner had ongoing shoulder
symptoms. (RX I). However, during the same period of time, Dr. Ulrich noted that Petitioner had pain in
her left shoulder to neck, abduction difficulty to 90 degrees, 3/5 rotator cuff strength, positive Hawkins,
positive impingement, and positive subacromial crepitance. (See PX 3 and 13). Dr. Brower could not
explain why Dr. Ulrich's office found positive Hawkins in two exams on November 17, 2011 and
November 22, 2011, when he could not find the same positive seven days later when he saw Petitioner.
(RX 1).

Dr. Brower, board-certified in family medicine, has admitted that he is not an orthopedic expert.
Dr. Ulrich is a board-certitied orthopedic surgeon and is a member of the American Academy of
Orthopaedic Surgeons, American Osteopathic Academy of Orthopaedics, Past President of Sports
Medicine Section - American Osteopathic Academy of Orthopaedics, and current President of American
Osteopathic Association. (PX 13 - CV). Therefore, while Dr. Brower is qualified to address medical
issues and opinions, the Arbitrator believes that Dr. Ulrich is better qualitied to give a medical opinion
concerning orthopedic care and treatment of Petitioner.
In order to sustain her burden of proof, Pt!titioner must show that her accident was the cause of
her resulting injury. Having found that the accident did occur, the Arbitrator believes Petitioner has
sustained her burden of proof on the issue of causal connection.
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Has Respondent paid aU appropriate charges for all reasonable and necessary medical services?
The care and treatment Petitioner received from Dr. Ulrich represents reasonable and necessary
treatment for her work injury of October 13, 2011. Respondent shall pay reasonable and necessary
medical expenses of$34,741.85, as provided in Sections S(a) and 8.2 of the Act, as reflected in
Petitioner's Exhibits 6, 7, 8, and 9. Respondent is entitled to credit for any amounts paid on the awarded
bills, either directly or through a group policy that falls within the purview of Section 80) of the Act. To
the extent that Section 8U} credit exists, Respondent shall keep Petitioner safe and harmless from any or
all claims or liabilities that may be made against her by reason of having received such payments
pursuant to Section 8U} of the Act.

Issue (1(): \Vhat temporary benefits are in dispute? (TTD)
Petitioner's testimony and the medical records of Dr. Ulrich and Dr. Brower indicate that
Petitioner was temporary and totally disabled from December 30, 2011 through October 10, 2012,
representing 40 617 weeks. Petitioner is entitled to receive 40 617 weeks of temporary total disability
(TTD) payments. Respondent is entitled to a credit of $8,919.66 by reason of non-occupational indemnity
disability benefits which were paid to Petitioner. (See Arbitrator's Exhibit 1).

Issue (L): What is the nature and extent ofthe injury?
On the issue of nature and extent of the injury, the Arbitrator must refer to Section 8.1 b of
the Act. The parties stipulated that neither side would submit AMA Impairment Reports pursuant to
Sections 8.lb(a) and (b)(i) of the Act. This factor is hereby waived.
Concerning Section 8.lb(b)(ii) of the Act, Petitioner has testified that she no longer works on the
patio door line due to her restrictions. She returned to work for Respondent on January 24, 2013, under
the following restrictions:
•
•
•
•
•
•

Lifting/Carrying - 3 7# floor to waist, 40# 12" to waist, 30# waist to shoulder, 25#
shoulder to overhead occasionally
Pushing/Pulling - Pushing 73.4# of force and pulling 8 t .6# of force occasionally
Sitting/Standing/Walking - Unrestricted
Climbing - Unrestricted
Reaching/Gripping/Fine Motor - Reaching forward constantly, overhead frequently;
Gripping and fine motor is unrestricted
Lower Level Positions/Movements - Unrestricted. (See FCE, PX 15).

Taking into account Petitioner's work restrictions in the context of her occupation, the
Arbitrator gives ample weight to this factor.
With regard to Section 8.1 b(b)(iii) of the Act, Petitioner was 43 years old at the time of her
injury. (See Arbitrator's Exhibit I). The Arbitrator considers Petitioner to be a somewhat younger
individual and concludes that Petitioner's penn;mcnt pmtial disability (PPD) will be moderately greater
than that of an older individual because Petitioner will have to live with the consequences of the injury
ti.)r a longer period of time. The Arbitrator places some weight on this factor.
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The Arbitrator next turns to Section 8.1 b(b )(iv) of the Act. While permanent restrictions were
established by the FCE and Respondent's company doctor, Dr. Brower, there was no evidence
submitted to show any impairment in Petitioner's future wage earning capabilities. Accordingly, no
weight is given in regard to this factor.
With regard to Section 8.lb(b)(v) ofthe Act, Petitioner's accident caused a strain/sprain of
her left shoulder, resulting in impingement. She underwent arthroscopic surgery as a result of this
condition, including an acromioplasty and a distal clavicle excision. She credibly testified that she
continues to have pain in her left shoulder, decreased range of motion, loss of strength, and
continues to use a TENS unit and take pain medication. Great weight is given to this factor.
Based on the factors set forth in the Act, the Arbitrator finds that Petitioner has sustained a
15% loss of use to the person as a whole pursuant to Section 8(d)2 of the Act, and is awarded
permanent partial disability benefits accordingly.

Issue (0): Should Petitioner's Petrillo objection be sustained or overruled?
Petitioner objected to Dr. Brower's testimony concerning the care and treatment of Petitioner
based upon Petrillo v. Syntex Laboratories, Inc., 148 Ill. App. 3d 581, 499 N.E.2d 952 (1st Dist. 1986).
The record indicates that Dr. Brower provides medical services to Respondent and also medical
services/treatment to its employees, such as Petitioner. Tod Brewer, Respondent's company nurse, stated
that he had Petitioner sign a medical authorization fonn covering his treatment. The record does not
indicate whether said Authorization for Medical Records and Communication Release was also signed
with the purpose of covering Dr. Brower' s treatment. (See R.X 2).
Respondent's counsel wrote a detailed letter asking Dr. Brower to comment on medical treatment
provided, causal connection, accident, and pennanency. (RX 1, Dep. Exh. 2). Dr. Brower stated that
Petitioner was not aware that he was giving an opinion on whether she had a work injury or not, and did
not get her permission or waiver for him to give his testimony. (RX l, p. 56).
While the record before the Arbitrator does not show whether Dr. Brower advised Petitioner that
the Authorization for Medical Records and Communication Release she signed on October 14, 20 ll
would also cover his medical care and treatment of her, the Release could be interpreted as covering his
medical treatment of Petitioner. (See ~"X 2). Therefore, the Arbitrator overrules the Petrillo objection,
and allows Dr. Brower' s testimony.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF MADISON

)

C8J Affinn and adopt (no changes)

D Affinn with changes
D Reverse
D Modify

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
[8J None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Royce McCain,

14I V1 CC00 86

Petitioner,

NO: 1o we 45985

vs.

Kellermeyer Buidling Services, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
temporary total disability, prospective medical care and vocational rehabilitation, and being
advised of the facts and law, affinns and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 111.2d 327, 399 N.E.2d 1322, 35 III.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 24, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request. or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $4,500.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

FEB 0 3 Z014

DRD:bjg
0-1/23/20 14

68

Mario Basurto

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

14 I
McCAIN, ROYCE

Case#

~~I

CC 0 0 8 6

1OWC045985

Employee/Petitioner

KELLERMEYER BUILDING SERVICES
INC
Employer/Respondent

On 5/24/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

BROWN & BROWN
RICHARD E SALMI
5440 N ILLINOIS ST SUITE 101
FAIRVIEW HTS, IL 62208

0238 LAW OFFICES OF WOLF & WOLFE
PATRICK R GRADY
25 E WASHINGTON SUITE 700
CHICAGO, IL 60602
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0

STATE OF ILLINOIS

0

)SS.
COUNTY OF MADISON

0

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)l8)

[8J None of the above
ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Royce McCain

Case # 1Q WC 45985

Employee/Petitioner

v.
Kellenneyer Building Services. Inc.

Consolidated cases:

---

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on April24, 2013. After reviewing all ofthe evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

0
B. 0
C. 0
D. 0
E. 0

A.

F.

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

[g) Is Petitioner's current condition of ill-being causally related to the injury?

G. ~What were Petitioner's earnings?
H.

0

I.

D What was Petitioner's marital status at the time of the accident?

J.

[gj Were the medical services that were provided to Petitioner reasonable and necessary?

What was Petitioner's age at the time of the accident?

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. [8] Is Petitioner entitled to any prospective medical care?
L.

(gJ What temporary benefits are in dispute?
0 TPD
[8] Maintenance
[gl TTD

N.

0
0

Is Respondent due any credit?

0.

0

Other

M.

Should penalties or fees be imposed upon Respondent?

/CArbDecl9(b) ]1/0 /00 W. Randolph Srreer 113-]00 Clricago lL 60601 3 /181-1·6611 Toll1ree 866,352-3033
Web sire
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FINDINGS

On the date of accident, October 29, 2010, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident
In the year preceding the injury, Petitioner earned $5,634.01; the average weekly wage was $331.41.
On the date of accident, Petitioner was 36 years of age, single with 3 dependent child(ren}.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $12,689.42 for TID, $0.00 for TPD, $0.00 for maintenance, and
$1,325.76 for other benefits, for a total credit of $14,015.18.
Respondent is entitled to a credit of$0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay for reasonable and necessary medical services as identified in Petitioner's Exhibit 15 for
medical services provided on or before December 5, 2011, but not thereafter, as provided in Sections 8(a} and
8.2 of the Act subject to the fee schedule.
Respondent shall pay Petitioner temporary total disability benefits for 57 517 weeks at the rate of $319.00 per
week commencing October 29,2010, through December 7, 2011, as provided in Section 8(b) of the Act. As
stated in the Conclusions of Law attached hereto, Petitioner failed to prove he is entitled to any additional
temporary total disability benefits or maintenance benefits.
As stated in the Conclusions of Law attached hereto, Petitioner failed to prove he is entitled to
prospective medical treatment care.
ln no instance shall this award be a bar to subsequent hearing and detennination of an additional amotmt of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

William R. Gallagher, Arbitrator
ICArbDecl9(b)

May 17,2013
Date

..
Findings of Fact
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Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on October 29, 201 0.
According to the Application, Petitioner slipped on soap on a floor and sustained injuries to the
low back and body as a whole. This case was tried as a 19(b) proceeding and Petitioner sought
an order for payment of medical bills, temporary total disability/maintenance benefits, vocational
services and prospective medical treatment. Respondent disputed liability on the basis of causal
relationship. There is also a dispute regarding the computation of the average weekly wage.
Petitioner was employed by Respondent as a head custodian and, on October 29, 2010, he was
cleaning the men's restroom at Kohl's department store in Fairview Heights, Illinois, when he
slipped on some liquid soap on the floor which caused him to fall. When Petitioner fell, he struck
his head on a sink and landed on his right side. One of Kohl's employees assisted Petitioner to
the employee's break room and Petitioner contacted Respondent by telephone and was directed
to go to Concentra.
Petitioner testified that he customarily worked 38 1/2 hours per week for Respondent. At trial, a
wage statement was tendered into evidence by Respondent for Petitioner's earnings from June
27, 2010, through October 23, 2010, a period of 17 weeks. The number of hours worked by
Petitioner per week varied from a low of 23.75 hours for the week of August 29 through
September 4, 2010, to a high of 42.75 hours for the week of August 22 through August 28, 2010.
Petitioner's total gross pay for this period of time was $5,634.01. At trial, Petitioner did not
testify about whether he missed time or days from work, only worked partial weeks, etc.
The primary disabling injury claimed by Petitioner as a result of the accident of October 29,
2010, was to his low back. Petitioner previously sustained a work-related low back injury while
working for a different employer which ultimately required three surgical procedures to the low
back. The medical records regarding these prior surgeries were received into evidence at trial.
Dr. David Raskas performed the three prior surgical procedures on Petitioner, the first of which
took place on December 3, 2007. On that date, Dr. Raskas performed a microdiscectorny and
laminotomy at L5-S 1 on the left side. On March 18, 2008, Dr. Raskas performed the second
surgery on Petitioner consisting of a complete discectomy and fusion with metal hardware at LSS 1. On September 3, 2008, Dr. Raskas performed the third surgical procedure on Petitioner,
consisting of a revision laminectomy and microdissection at LS-S 1. Petitioner remained under
Dr. Raskas' care following the surgeries and, at one point, Dr. Raskas did suggest that Petitioner
have a dorsal column stimulator surgically implanted; however, Petitioner declined to have that
surgical procedure performed.
When Dr. Raskas saw Petitioner on March 25, 2009, he opined that Petitioner had permanent
restrictions of no lifting, pushing, pulling over 20 pounds or repetitive bending, turning or
twisting at the waist. He further noted that Petitioner needed to change positions of sitting or
walking every 15 minutes and that Petitioner could work four hours a day, five days a week. At
trial, Petitioner testified that it was his understanding that the work restrictions imposed by Dr.
Raskas were only in reference to the work he did for the prior employer. Petitioner settled that
prior workers' compensation case as a prose for approximately $107,000.00.
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Petitioner returned to work in February, 2010, and was hired to work as a custodian by Eurice
Cleaning Services, and he worked in that capacity at a Kohl's department store. Petitioner's job
duties included buffing, vacuuming and mopping floors, cleaning windows and dressing rooms,
sweeping the parking lot, collecting/disposing of trash, etc. Respondent subsequently took over
the contract providing custodial services at Kohl's and Petitioner was hired by Respondent as the
head custodian. Petitioner's job duties were similar to what they had been previously, but he
testified that he also used a floor scrubber and was required to stock the supply room and
bathrooms. Petitioner testified that the heaviest work he had to perform was when he had to lift
the scrubber which weighed about 30 pounds, to access the floor area behind the toilets.
Petitioner stated that he was able to perform all of the aforementioned job duties.
When Petitioner went to Concentra following the accident of October 29, 2010, he was seen by
Dr. Gary Gray. When seen by Dr. Gray, Petitioner described his low back pain as being 8.5/ 10.
On examination, Dr. Gray noted inconsistencies in Petitioner's responses when he performed the
straight leg raising test between the supine and sitting positions. Dr. Gray opined that Petitioner
had sustained some contusions and a muscular strain of the right lower extremity and released
him to return to work. Several hours later, Petitioner contacted Dr. Gray by telephone and stated
that he could not return to work and wanted to go to the ER. Petitioner went to the ER of
Memorial Hospital on November l, 20 l 0, was x-rayed, diagnosed with a lumbosacral strain and
discharged.
On November 4, 2010, Petitioner sought treatment from Dr. Miguel Granger, complaining
primarily of low back pain. The range of motion of the back was limited so Dr. Granger
authorized the Petitioner to be off work and referred him to Dr. Daniel Schwarze, an orthopedic
surgeon.
Petitioner was seen by Dr. Schwarze on December 16, 2010, and he diagnosed Petitioner with
right sciatica and a lumbosacral strain and prescribed physical therapy. Dr. Schwarze saw
Petitioner again on January 13, 2011, and noted that straight leg raising was positive on the right;
however, muscle strength testing and light touch sensation were both inconsistent. At that time,
Petitioner requested to be reevaluated by his former spine surgeon Dr. Raskas. On January 31,
2011, Petitioner was seen by Dr. Granger who referred him to Dr. David Kennedy, a
neurosurgeon.
At the direction of the Respondent, Petitioner was examined by Dr. James Doll, a physiatrist, on
January 10, 2011. At that time, Petitioner complained of low back pain as being 7-8.5/10 and
initially denied any prior low back problems but subsequently admitted having an L5-S 1 spine
fusion in 2007. Dr. Doll examined Petitioner and reviewed various medical records provided to
him by the Respondent. Dr. Doll noted that Petitioner complained of low back pain with
radiation down the right leg with diffuse numbness throughout the right leg without any
particular pattern. Dr. Doll's findings on clinical examination were benign and the results of the
diagnostic procedures he reviewed did not reveal any objective abnormalities associated with the
injury of October 29, 2010. Dr. Doll recommended a period of physical therapy and stated that
some work restrictions were appropriate during the time he was being so treated. Dr. Doll did not
believe that any surgical intervention or injections were indicated.
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On February 24, 2011, Petitioner was seen by Dr. David Kennedy. On examination, straight leg
raising was equivocally positive on the right side and Dr. Kennedy diagnosed Petitioner with a
lumbar strain with right sided sciatic features. He authorized Petitioner to remain off work and
recommended a lumbar myelogram with a follow-up CT scan. On June 9, 2011, Petitioner had
both of these diagnostic procedures performed on him. The lumbar myelogram revealed that the
right L5 nerve root sheath was noted to fill to a lesser degree than the left L5 nerve root sheath.
Dr. William Baber, the radiologist who performed the myelogram, noted that the asymmetric
filling might be due to previous surgery but that impingement related to L4-L5 disc pathology
could not be ruled out. Dr. Kennedy performed a selective nerve root block at L5-S I on the right
side on September 30, 2011 . He subsequently referred Petitioner to Dr. Barry Feinberg, who
performed epidural injections to Petitioner on both October 26 and November 17, 2011.
Petitioner testified that he only experienced some temporary relief following these injections.
Dr. Kennedy saw Petitioner again on December 13, 2011, and noted that Petitioner had
undergone the injections but experienced no lasting relief of pain. He opined that he did not feel
that anything further could be done. He described Petitioner's range of motion of the back as
being "fairly good" but that Petitioner felt that his pain precluded him from performing normal
activities. He recommended that Petitioner undergo a functional capacity evaluation (FCE) to
determine permanent restrictions. Dr. Kennedy's records of that date did not contain any
statement that he was making any sort of surgical recommendation to the Petitioner.
At the direction of the Respondent, Petitioner was examined for the second time by Dr. Doll on
December 5, 2011. Dr. Doll examined Petitioner and he reviewed both additional medical
records and a surveillance video of the Petitioner that was obtained on October 26, and October
27, 2011. At that time, Petitioner complained of continued low back pain with right leg
symptoms and stated that his pain was 8/10. On examination, Dr. Doll could not perform a
straight leg raising test because of Petitioner's complaints of severe pain at any degree of
elevation. In his review of the surveillance video, Dr. Doll noted that Petitioner engaged in
numerous activities inconsistent with his complaints of severe low back pain. Specifically, Dr.
Doll observed the Petitioner standing, descending stairs, and walking without any apparent
difficulties other than a mild trace antalgic gait favoring the right leg. Dr. Doll opined that
Petitioner was at MMI as of December 5, 2011. and that no further medical treatment was
required.
As noted above, video surveillance of the Petitioner was obtained on October 26, and October
27, 2011, and a DVD of the surveillance was tendered into evidence at trial. On the video
obtained on October 26, 2011, Petitioner was observed getting in and out of a vehicle, walking
on a balcony while talking on a cell phone and going up/down stairs, perfonning all of these
activities without any observable difficulties. In the video of October 27, 2011, Petitioner walked
up the stairs with a slight limp that was not present the day before; however, Petitioner looked
directly at the camera during this time although, at trial, Petitioner denied having observed the
person obtaining the video.
On March 2, 2012, Benedicte Hanquet, a physical therapist, perfonned a functional capacity
evaluation (FCE) of Petitioner at the request of Dr. Kennedy. She observed that Petitioner was
making a full physical effort and opined that he could not return to work as a janitor. She
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recommended work restrictions of no lifting over 31 pounds, no frequent lifting, carrying of 21
pounds only occasionally, and limitations on standing and stooping. Subsequent to the FCE,
Hanquet reviewed the videos and opined that Petitioner's activities were consistent with
restrictions she imposed. Although he did not examined the Petitioner again, Dr. Kennedy
reviewed the FCE and imposed work restrictions of no lifting over 30 pounds and only
occasional bending, twisting or stooping.
At the direction of counsel, Petitioner was evaluated by Frank M. Trares, a rehabilitation
counselor on May 21, 2012. Trares was informed of Petitioner's back condition and work
restrictions and he made some recommendations to Petitioner as to how to secure employment in
a self-directed job search. No formal rehabilitation or re-training plan was recommended by
Trares. At trial, Petitioner tendered into evidence job search logs regarding his self-directed job
search which, to date, has been unsuccessful.
In correspondence dated September 13, 2012, from Dr. Kennedy to Petitioner's counsel, he
advised that Petitioner had nerve root compression and had temporary relief from the nerve root
block at L5- S 1 and that the pain was caused by pressure on the S 1 nerve root as a result of the
fall. Dr. Kennedy was deposed on March 20, 2013, and his deposition testimony was received
into evidence at trial. When deposed, Dr. Kennedy opined that the compression at the S 1 nerve
root was due to residual disc material from the fusion surgery and that Petitioner probably
dislodged a piece of the disc material at the time of the fall of October 29, 2010. Although Dr.
Kennedy had not made a prior surgical recommendation in his medical records, when he was
deposed he made the recommendation that Petitioner undergo a surgical procedure consisting of
a foraminotomy at L5- S I on the right side. In explaining the statement made in his medical
record of December 13, 2011, that the resulting further that could be done for Petitioner, Dr.
Kennedy testified that this comment was meant to be limited to further pain relief procedures
such as injections.
Benedicte Hanquet was deposed on June 8, 2012, and her deposition testimony was received into
evidence at trial. Her testimony was consistent with the FCE report she prepared and she
reaffirmed her opinions as to Petitioner's work restrictions. In regard to the surveillance video,
Hanquet agreed that she could not determine if the Petitioner was in pain and that it appeared as
though the Petitioner was aware of the fact that he was under surveillance.
Dr. Doll was deposed on April 23, 2013, and his deposition testimony was received into
evidence at trial. Dr. Doll's testimony was consistent with his medical reports and he reaffirmed
his opinion that Petitioner was at MMI as of the date of his examination of December 5, 2011,
and that no further treatment was required. In reaffirming his opinions, Dr. Doll noted the lack of
objective findings on examination, inconsistencies noted during both his examinations as well as
other physicians, and the marked inconsistencies of Petitioner's significant back complaints of
8/10 and his observation of the Petitioner in the surveillance video. Dr. Doll also opined that the
lesser filling of the L5 nerve root sheath was not caused by the accident of October 29, 20 I0, and
that there was not any residual disc material dislodged as result of the accident of October 29,
201 0. He based this upon his review of Dr. Raskas' surgical report which stated that all disc
material had been removed as well as the fact that the nerve block at L5-S 1 provided Petitioner
with little or no relief of his claimed symptoms.
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Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner's current condition of ill-being is not causally related to
the accident of October 29, 2010.
In support of this conclusion the Arbitrator notes the following:
The Arbitrator concludes that Petitioner was not a credible witness on his own behalf. Initially,
the Arbitrator notes Petitioner's claim that he was symptom free following his prior three back
surgeries and had no work restrictions prior to October 29, 2010, is contrary to the medical
evidence. At trial, Petitioner repeatedly stated that the work restrictions previously imposed on
him by Dr. Raskas only applied to the job that he performed for his prior employer. This
statement is illogical and defies common sense.
The Arbitrator watched the surveillance video and noted that Petitioner was able to get in and out
of a vehicle, walk on a balcony while talking on a cell phone, and go up/down stairs without any
readily observable difficulties. The Arbitrator concludes that this is inconsistent with Petitioner's
complaints of severe low back pain.
The Arbitrator finds the opinion of Dr. Doll to be more credible than that of Dr. Kennedy. Dr.
Doll's opinion that there was no dislodged disc material at LS- S 1 as a result of the accident of
October 29, 2010, is credible and consistent with the surgical report of Dr. Raskas. Further, Dr.
Doll noted the lack of objective findings on examination and various inconsistencies observed
during his examination of Petitioner as well as examinations by other physicians. Dr. Doll also
reviewed the video and opined that Petitioner's observed activities were inconsistent with his
claim of being in severe pain.
In regard to disputed issue (G) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner had an average weekly wage of $331.41.
In support of this conclusion the Arbitrator notes the following:
The wage statement tendered into evidence was for a period of 17 weeks, from June 27 through
October 23, 2010, with a total earnings of $5,634.01. Petitioner testified that he customarily
worked 38 1/2 hours per week; however, the number of hours Petitioner worked indicated in the
wage statement varied between 23.75 and 42.75 hours per week. There is no other evidence in
the record regarding this issue. Accordingly, the Arbitrators unable to determine if Petitioner, in
fact, worked a lesser number of weeks or portions thereof than the 17 weeks indicated in the
wage statement.
The Arbitrator hereby finds the average weekly wage to be $331.41, $5,634.01 divided by 17
weeks.
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In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that all of the medical treatment provided to Petitioner up to the time he
was found to be at maximum medical improvement was reasonable and necessary and that
Respondent is liable for payment of the medical bills associated therewith.
Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 15 for medical services provided on or before December 5, 2011, but not thereafter, as
provided by Sections 8(a) and 8.2 of the Act subject to the fee schedule.
In support of this conclusion the Arbitrator notes the following:
As noted herein, Dr. Doll examined Petitioner on December 5, 2011, and opined that Petitioner
was at MMI as of that date and not in need of any further medical treatment.
In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner is not entitled to prospective medical treatment. In
support of this conclusion the Arbitrator notes the following:
As stated herein, the Arbitrator found the opinions of Dr. Doll to be more credible than those of
Dr. Kennedy and Dr. Doll has opined that Petitioner is not in need of additional medical
treatment. The Arbitrator also notes that Dr. Kennedy did not make any sort of surgical
recommendation until the time he was deposed and no such recommendation is contained
anywhere in his treatment records.
In regard to disputed issue (L) the Arbitrator makes the following conclusion oflaw:
The Arbitrator concludes that Petitioner is entitled to temporary total disability benefits for 57
517 weeks commencing October 29,2010, through December 7, 2011.
The Arbitrator concludes that Petitioner is not entitled to either temporary total disability or
maintenance benefits subsequent to December 7, 2011.
In support of these conclusions the Arbitrator notes the following:
As is noted herein, Petitioner was found to be at MMI by Dr. Doll of December 5, 2011.
Petitioner is not entitled to maintenance benefits because he failed to prove that the injury of
October 29, 2010, resulted in a reduction of his earning capacity. The Arbitrator also notes that
subsequent to the prior back injury and fusion procedure, Dr. Raskas imposed more significant
work restrictions on Petitioner than those that were imposed by Dr. Kennedy in March, 20 12.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Feliciano Italiano,
Petitioner,
NO: 09 we 21532
14 IWCC 087

vs.

Rausch Construction,
Respondent.
ORDER OF RECALL UNDER SECTION 19(0
A Petition under Section 19(t) ofthe Illinois Workers' Compensation Act to Correct
Clerical Error in the Decision of the Commission dated February 5, 2014, having been filed by
Respondent herein. Upon consideration of said Petition, the Commission is of the Opinion that it
should be granted.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision and Opinion
on Review dated February 5, 2014 is hereby vacated and recalled pursuant to Section 19(t) for a
clerical error contained therein.
IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Decision and
Opinion on Review shall be issued simultaneously with this Order.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
TJT:yl
51

MAR 1 4 2014
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

U Affirm and adopt (no changes)

0

~

Affirm with changes

l

Reverse Accidend

0Modify

ld Injured Workers' Benefit Fund (~4(d))

D Rate Adjustment Fund ( §8(g))
D Second Injury Fund (*8(e)l8)
D PTD/Fatal denied
~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

FELICIANO ITALIANO,
Petitioner,
NO: 09 we 21532
14 IWCC 087

vs.

RAUSCH CONSTRUCTION,
Respondent.

CORRECTED DECISION AND OPINION ON REMAND
FROM THE APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
WORKERS' COMPENSATION COMMISSION DIVISION
This case comes before the Commission on remand from the Appellate Court of Illinois,
First District, in case number 10 L 051 017. On January 10, 201 0, Arbitrator Black issued a
decision finding that Petitioner failed to prove he suffered an accident arising out of and in the
course ofhis employment with Respondent and did not award any benefits. On February 2, 2010,
Petitioner filed section 19(e) special interrogatories asking the Commission five questions. On
review, a majority of the Commission affirmed and adopted the Arbitrator's opinion, with one
Commissioner dissenting. The Commission issued its decision on June 14, 2010. Petitioner then
filed a motion with the Circuit Court on August 19, 2010, to set aside the Commission's decision
and remand the case to the Commission with instructions to make findings in response to the
section 19(e) interrogatories. The Circuit Court denied the motion on October 27,2010. The
Circuit Court heard the case and affirmed the Commission decision on April 6, 2011.
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Petitioner timely appealed his case to the Appellate Court, which reversed and remanded
it to the Commission on September 11 , 2012. The Appellate Court held:
Where the objective medical evidence established that the claimant
sustained an injury and the sole causation opinion attributed the
claimant's condition to the repetitive motions of his work, the
Commission's decision that the claimant did not sustain injuries
that arose out of and in the course of his employment is against the
manifest weight ofthe evidence.
Petitioner filed a timely Petition for Review under § 19(b-l) on November 13, 2009. The
Commission remands this case to the Arbitrator for further proceedings for a determination of a
further amount of temporary total compensation or of compensation for pennanent disability, if
any, pursuant to Thomas v. Industrial Commission, 78 lll.2d 327, 399 N.E.2d 1322, 35 Ill.Dec.
794 (1980).
The Appellate Court found the following facts:
Petitioner worked as a union cement mason for about I 0 years as of his claimed injury in
2009. In October 2007, Petitioner began working for Respondent as a cement finisher foreman
where he replaced sidewalks and handicap ramps.
Petitioner testified that on May 6, 2009, he noticed numbness in his hands up to his
elbows and sharp pain in both shoulders as he was using a 12-inch grinder to grind a wall.
Petitioner had been using a 15 to 20 pound grinder for four hours that day when he reported the
pain. Petitioner added that he had to hold the grinder with two hands. Petitioner testified that he
told his supervisor, Matt Kovalsky, about the pain and numbness. As of May 6, 2009, Petitioner
had been grinding cement for about a week.
Petitioner testified that he had experienced similar pain symptoms in the fall of2008 but
did not report his issue or seek medical treatment. Petitioner explained he did not report his pain
because in his "line of work, you get a lot of stress in your arms and legs and back, and I don't
know if it was an injury or just because I was working so many hours and my body don't [sic]
recuperate." In November 2008, Petitioner stopped working as part of a general lay off and his
pain symptoms ceased while he was not working. However, when Petitioner returned to work in
April2009, the pain also returned. Petitioner continued to work until May 6, 2009, when he
experienced so much pain that it interfered with his ability to work. Petitioner then reported his
pain.
Respondent presented two witnesses who both testified they did not observe Petitioner
showing any indication of pain while working. Bernadino Villasenor testified that he worked for
Respondent for 25 years and was the operations manager. While he infrequently spoke to
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Petitioner, Mr. Villasenor testified that Petitioner never mentioned any pain in his wrists or
shoulders. Mr. Villasenor added that during his regular visits to the job site, he never noticed any
indication that Petitioner was in pain or uncomfortable in any way. Mr. Kovalsky also testified at
the hearing. He is a project manager for Respondent and saw Petitioner at least once a day.
Before Petitioner reported his pain complaints on May 6, 2009, Mr. Kovalsky testified Petitioner
never complained of numbness in his arms or wrists and never appeared to be in pain or
discomfort while working.
When Petitioner reported his symptoms to Mr. Kovalsky, they discussed the origin of
them. Mr. Kovalsky testified that when questioned, Petitioner denied hurting himself on the job.
Mr. Kovalsky added that he told Petitioner that if he hurt himself at work, Petitioner needed to
go to the clinic to be examined but Petitioner refused. Yet, during cross examination, Mr.
Kovalsky admitted that he may have told Petitioner there was no need for him to go to the clinic.
He also admitted to sending the following email to Mr. Villasenor on May 7, 2009:
I told him that typically for an injury, [Respondent] will either send
you to Concentra or the emergency room. Seeing that this was not
an emergency, there was really no reason for him to go. He asked
me if this was something that [Respondent] would pay for or if he
had to go through his own insurance. I replied with I don't know.
Petitioner did not return to work after May 6, 2009, through the date of the arbitration
hearing. His treating physicians continually wrote Petitioner off work or gave him light duty
restrictions. Petitioner was told he was not needed at work on May 7, 2009. Mr. Villasenor
testified about a telephone conversation he had with Mr. Kovalsky on May 6, 2009. Mr Kovalsky
asked Mr. Villasenor if Petitioner was needed at work the next day, to which Mr. Villasenor
replied no based on the weather forecast. Mr. Kovalsky then called Petitioner that evening to tell
him that they would not be pouring concrete the next day and Petitioner was not needed at the
work site. Mr. Kovalsky admitted on cross examination that other cement masons worked on
May 7, 2009, but Petitioner was not needed. Mr. Villasenor also admitted on cross examination
that typically the foreman worked if other cement masons were working.
Petitioner returned to the work site on May 7, 2009, asking Mr. Kovalsky ifhe could fill
out an accident report. Mr. Kovalsky would not allow Petitioner to fill one out because they are
to be completed immediately after an accident when an employee is injured on the job. Instead,
Mr. Kovalsky gave Petitioner an incident report to fill out, which is to make a record of"an
incident that may or may not have occurred on the job." Petitioner filled it out and wrote that he
sustained a shoulder injury on May 6, 2009 due to the repetitive motion of grinding and chipping
concrete.
Petitioner first sought medical treatment on May 7, 2009, with Dr. Marcotte, his primary
care physician. Petitioner told Dr. Marcotte that he was a cement finisher and his job required
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repetitive motions that strained his back and arms. Dr. Marcotte wrote in his initial report that
Petitioner was seen for complaints ofbilateral shoulder pain and that Petitioner had been
performing the "same job over and over," which caused him pain radiating down into his hands.
Dr. Marcotte diagnosed Petitioner with bilateral acromioclavicular strain and probable carpal
tunnel syndrome bilaterally. Petitioner underwent an electromyogram on May 19, 2009. Dr.
Bhasin wrote in his report that "the electrophysiological data obtained today is suggestive of
bilateral median mononeuropathy at rest secondary to carpal tunnel syndrome, mainly by wristpalm technique criteria only."
Dr. Marcotte saw Petitioner again on May 27, 2009. He noted that Petitioner still suffered
from numbness and tingling in his first three fingers - his thumb and two fingers - on his hands
bilaterally, and pain in his shoulders. Dr. Marcotte wrote that while Petitioner' s symptoms had
significantly improved, when Petitioner lifted his arms straight up or over his head, the pain
returned. He diagnosed Petitioner with bilateral carpal tunnel syndrome and AC joint strain, and
referred Petitioner to Dr. McComis, an orthopedic surgeon. Petitioner first visited Dr. McComis
on June 1, 2009; he diagnosed Petitioner with bilateral carpal tunnel syndrome and
recommended bilateral carpal tunnel release surgery.
Petitioner then treated with Dr. Corcoran on June 24, 2009. Petitioner underwent x-rays
and Dr. Corcoran wrote both shoulders showed type II and type III acromion with mild AC
arthrophy. He then diagnosed Petitioner with bilateral rotator cuff tendonitis and bilateral carpal
tunnel syndrome. Dr. Corcoran recommended Petitioner attend physical therapy to treat his
rotator cuff tendonitis. He also recommended Petitioner have carpal tunnel release surgery on the
right side first, as it was worse than the left. Once that side healed, Petitioner should have surgery
on the left side. Dr. Corcoran perfonned right open carpal tunnel release surgery on Petitioner on
June 29, 2009.
Dr. Rubinstein then treated Petitioner on July 29, 2009. His impression was that
Petitioner suffered from bilateral carpal tunnel syndrome and bilateral rotator cuff tendonitis. Dr.
Rubinstein also wrote in his notes that " in view ofthe repetitive motion activities of cement
finishing which also involve a significant amount of forceful pushing and pulling, it would be my
opinion that these problems are related directly to his workplace activities." Dr. Rubinstein
performed Petitioner's left carpal tunnel release surgery on September 17, 2009.
At the arbitration hearing, senior investigator Daniel Lindblad testified for Respondent
and Respondent submitted his video surveillance into evidence. Mr. Lindblad testified he has
specific recollection of Petitioner because he observed so much activity during the surveillance,
which he conducted over several days. The first day of surveillance, June 5, 2009, Mr. Lindblad
testified he observed Petitioner running errands, pushing a shopping cart and carrying shopping
bags. Mr. Lindblad then saw Petitioner return to his residence, where he removed two trailer tires
from the back ofhis vehicle, jacked up the trailer and then changed the tires. He added that
Petitioner did not appear to struggle while doing this. Finally, Mr. Lindblad observed Petitioner
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remove a case of water from his vehicle, lift it onto his left shoulder and carry it into his
residence.
Mr. Lindblad conducted surveillance again on June 8, 2009. He observed Petitioner load
two "full size" suitcases into his car, drive to a church, remove two pieces ofluggage from
another car and place the luggage into his car. Wlten Petitioner arrived at the church camp near
Indianapolis, Mr. Lindblad saw Petitioner take the luggage out of his vehicle. Petitioner put one
piece ofluggage on his shoulder and carried the other pieces to the entrance. Mr. Lindblad
observed Petitioner for a final time on August 14, 2009, when Petitioner was hosting a yard sale.
Mr. Lindblad testified he saw Petitioner manually open his garage door and remove various
items, such as tables, closet doors, lamps, large plastic containers, a large table umbrella and
wood. Petitioner then set up the items and lifted them to show people.
Petitioner testified his medical treatment resolved his symptoms and pain. Petitioner
testified he last worked for Respondent on May 6, 2009. While his pain began subsiding in late
May or early June 2009, Petitioner stated his numbness did not decrease until he had surgery. He
testified that before his surgeries, he found it difficult to perform daily tasks due to his hand
numbness. Petitioner testified the surgery was successful in relieving the pain and symptoms in
his hands. Petitioner added that the pain in his shoulders made it difficult to lift things. However,
after completing a course of physical therapy, his shoulder pain resolved.
Based on the facts above, the Commission finds that Petitioner proved he sustained an
accident arising out of and in the course of his employment with Respondent and that
Petitioner's condition of ill being is causally connected to the work related accident. We further
award Petitioner medical expenses and temporary total disability benefits. We decline to award
Petitioner penalties and attorneys' fees.
Per the Appellate Court's statement of facts and directive in its holding, the Commission
finds that Petitioner proved he suffered a work related accident. The Appellate Court found that
"based on [Petitioner's] testimony and the treating notes ofDr. Marcotte, Dr. Bhasin, Dr.
McComis, Dr. Corcoran, and Dr. Rubinstein, there is clear, indisputable evidence that
[Petitioner] suffered from an injury to his shoulders, arms and hands." The Court noted that
because nature and extent were not at issue, the surveillance evidence presented by Respondent
was meant to suggest Petitioner did not suffer an accident at all. However, the Court pointed out
that the medical evidence was completely uncontradicted as Respondent failed to present at
medical evidence to rebut Petitioner's claim. The Appellate Court also found Petitioner's injury
arose out of and in the course of his employment. The Court noted Petitioner traced his repetitive
trauma injury to a "specific moment of collapse of his physical structure" on May 6, 2009, when
the pain in his shoulders and the numbness in his hands became so severe it interfered with his
ability to work. The Court again stressed that Petitioner's testimony and the consistent medical
evidence were not negated.
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In addition to finding that Petitioner proved he suffered a work related accident, we hold
that his condition of ill being is causally connected to his work injury. Petitioner reported his
injury on the day he was no longer able to work due to the pain and numbness in his hands and
shoulders. Petitioner sought medical treatment with his primary care physician the next day.
Petitioner then continually treated his conditions until he no longer experienced the same pain.
Petitioner underwent bilateral carpal tunnel release surgery and post operative physical therapy
for his wrists and physical therapy for his shoulders. These treatments significantly helped
Petitioner as he is now pain free.
Further Petitioner's symptoms significantly subsided when he was not working for
Respondent. Petitioner testified that he experienced similar symptoms when he worked through
October 2008. Once Petitioner stopped working those symptoms subsided. He testified that he
did not begin experiencing such symptoms until he returned to work in April2009. That
Petitioner only experienced pain in his shoulders and numbness in his hands while he was
working his manual labor job strongly supports his condition being causally connected to his
work. Like other manual laborers, Petitioner attempted to work through the pain and believed it
was just soreness from the job and not an actual injury. Once Petitioner sought treatment, it
became clear that he suffered from bilateral carpal tunnel syndrome and bilateral rotator cuff
tendonitis due to his work for Respondent. After Petitioner stopped working due to his pain and
numbness, his symptoms steadily improved with medical treatment. Petitioner eventually
experienced full resolution ofhis symptoms, pain and numbness. Moreover, Respondent offered
no other reason as to why Petitioner experienced such pain.
Furthermore, Dr. Rubinstein provided the only causation opinion of record. On July 29,
2009, Dr. Rubinstein wrote in his notes that "in view of the repetitive motion activities of cement
finishing which also involve a significant amount of forceful pushing and pulling, it would be my
opinion that these problems are related directly to his workplace activities." Petitioner's
testimony as to his work, the onset ofhis symptoms, their improvement with time off work and
ultimate recurrence and progression is consistent with his medical records. No contrary evidence
was presented. Respondent did not offer any causation evidence that contradicted Dr.
Rubinstein's opinion that causation existed.
Because Petitioner was able to work before the May 2009 manifestation date with
minimal to no complaints of pain, suffered a work related accident, reported the accident on the
same day, continually sought medical treatment and improved with such treatment, we find that
Petitioner's condition of ill being is causally connected to his work related injury.
The Commission finds that Petitioner's average weekly wage is $2,098.35. We included
Petitioner's overtime hours in the average weekly wage calculation as he regularly worked
overtime. Petitioner testified on May 6, 2009, he worked as a finisher foreman and as such was
responsible to finish the work, even if the work day exceeded 8 hours. He added that his
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overtime was required. Based on Petitioner' s hourly wages and the pay stubs submitted, we hold
that his average weekly wage is $2,098.35.
We award Petitioner temporary total disability benefits for 32 weeks. Petitioner's
repetitive trauma injury manifested itself on May 6, 2009, and he sought medical treatment on
May 7, 2009. Dr. Marcotte gave Petitioner light duty work restrictions as of that visit. Petitioner
then continually received off work or light duty restrictions from Dr. Marcottee, Dr. Corcoran
and Dr. Rubinstein. Petitioner returned to work on December 16, 2009. He is entitled to
temporary total disability benefits of S1,231.41 per week for 32 weeks, representing the time
period from May 7, 2009 through December 16, 2009.
The Commission further awards Petitioner medical expenses. Petitioner' s medical
treatment was reasonable and necessary, and not excessive. Petitioner visited several doctors,
underwent surgery and participated in physical therapy. This treatment greatly benefitted
Petitioner as he testified he no longer feels pain or numbness in his shoulders or hands. Petitioner
is awarded his medical bills totaling $37,276.32, per the medical fee schedule.
Finally, we decline to award Petitioner penalties or attorneys' fees. Respondent did not
behave in an unreasonable or vexatious manner when it failed to pay Petitioner medical expenses
or temporary total disability benefits. It relied on the Arbitrator's January I 0, 20 l 0, decision
finding Petitioner did not prove he sustained a work related accident. Respondent reasonably
relied on the Arbitrator's decision and hence penalties and fees are not awarded.
For the reasons stated above, the Commission finds Petitioner proved he suffered an
accident arising out of and in the course of his employment and his condition of ill being is
causally related to his work accident. We therefore award Petitioner temporary total disability
benefits and medical expenses.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's decision
is reversed as stated herein.
IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner proved he suffered
a repetitive trauma accident arising out of and in the course of his employment with Respondent
and that his condition of ill being is causally connected to that work related accident.
IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner's average weekly
wage is $2,098.35.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of$1 ,231.41 per week for a period of 32 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
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award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for pennanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner the sum of$37,276.32 for medical expenses under §8(a) and §8.2 ofthe Act.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration ofthe time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed .
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.
DATED:
TJT: kg
0: 8/19/ 13
51

MAR 1 4 2014

~d~
Thomas J. Tyrre

Daniel R. Donohoo

STATE OF ILLINOIS

)BEFORE THE ILLINOIS WORKERS' COMPENSATION
) SS
COMMISSION
COUNTY OF CHAMPAlGN)

Bradford Craig,
Petitioner,
NO. os we 11s12

vs.

Prairie Material sales, Inc., d/b/a Prairie Central,
Respondent,
ORDER OF RECALL UNDER SECTION 19(f)
A Petition under Section 19(t) ofthe Illinois Workers' Compensation Act to
Correct Clerical Error in the Decision ofthe Commission dated December 9, 2013,
having been filed by Respondent. Upon consideration of said Petition, the Commission
is of the Opinion that it should be granted.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision dated
December 9, 2013 is hereby vacated and recalled pursuant to Section 19(t) for clerical
error contained therein. The parties should return their original Orders to Commissioner
Mario Basurto.
IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Decision
shall be issued simultaneously with this Order.

to file for Review

The party commencing the proceedings for review in the Circuit Court shall file with the

::::~io;~ti~e ;~:ntent

/!-Court~

MB/mam
43

David L. Gore
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STATE OF ILLINOIS
COUNTY OF COOK

)

[]Affirm and adopt (no changes)

) SS.

D A flirm with changes

)

rgj Reverse IAccidenij
0Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))

0

Second Injury Fund (§8(c)l8)

D PTD/Fatal denied

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
FELICIANO ITALIANO.
Petitioner.
NO: o9 we 21532

VS.

RAUSCH CONSTRUCTION,

1 4 I lV C C 0 ffl 8 7

Respondent.

DECISION AND OPINION ON REMAND
FROM THE APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
WORKERS' COMPENSATION COMMISSION DIVISION
This case comes before the Commission on remand from the Appellate Court of Illinois,
First District, in case number 10 L 05101 7. On January 10. 2010, Arbitrator Black issued a
decision finding that Petitioner tailed to prove he suflered an accident arising out of and in the
course of his employment with Respondent and did not award any benefits. On February 2, 2010,
Petitioner filed section 19(e) special interrogatories asking the Commission five questions. On
review, a majority of the Commission affirmed and adopted the Arbitrator's opinion, with one
Commissioner dissenting. The Commission issued its decision on June 14,2010. Petitioner then
tiled a motion with the Circuit Court on August 19, 2010, to set aside the Commission's decision
and remand the case to the Commission with instructions to make findings in response to the
section 19(e) interrogatories. The Circuit Court denied the motion on October 27,2010. The
Circuit Court heard the case and affirmed the Commission decision on April 6, 2011.
Petitioner timely appealed his case to the Appellate Court. which reversed and remanded
it to the Commission on September I 1, 2012. The Appellate Court held:
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Where the objective medical evidence established that the claimant
sustained an injury and the sole causation opinion attributed the
claimant's condition to the repetitive motions of his work, the
Commission· s decision that the claimant did not sustain injuries
that arose out of and in the course of his employment is against the
manifest weight of the evidence.

Petitioner filed a timely Petition for Review under§ 19(b-l) on November 13, 2009. The
Commission remands this case to the Arbitrator for further proceedings for a detem1ination of a
further amount of temporary total compensation or of compensation for permanent disability, if
any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 III.Dec.
794 (1980).
The Appellate Court found the following facts:
Petitioner worked as a union cement mason for about 10 years as of his claimed injury in
2009. In October 2007, Petitioner began working for Respondent as a cement finisher foreman
where he replaced sidewalks and handicap ramps.
Petitioner testiticd that on May 6, 2009, he noticed numbness in his hands up to his
elbows and sharp pain in both shoulders as he was using a 12-inch grinder to grind a wall.
Petitioner had been using a 15 to 20 pound grinder tor four hours that day when he reported the
pain. Petitioner added that he had to hold the grinder with two hands. Petitioner testified that he
told his supervisor, Matt Kovalsky, about the pain and numbness. As of May 6, 2009, Petitioner
had been grinding cement for about a week.
Petitioner testified that he had experienced similar pain symptoms in the fall of2008 but
did not report his issue or seek medical treatment. Petitioner explained he did not report his pain
because in his ·•Jine of work, you get a lot of stress in your arms and legs and back, and I don't
know if it was an injury or just because I was working so many hours and my body don't [sic]
recuperate." In November 2008, Petitioner stopped working as part of a general lay off and his
pain symptoms ceased while he was not working. However, when Petitioner returned to work in
April 2009, the pain also returned. Petitioner continued to work until May 6, 2009, when he
experienced so much pain that it interfered with his ability to work. Petitioner then reported his
pain.
Respondent presented two witnesses who both testified they did not observe Petitioner
showing any indication of pain while working. Bernadino Villasenor testified that he worked for
Respondent for 25 years and was the operations manager. While he infrequently spoke to
Petitioner, Mr. Villasenor testitied that Petitioner never mentioned any pain in his wrists or
shoulders. Mr. Villasenor added that during his regular visits to the job site, he never noticed any
indication that Petitioner was in pain or uncomfortable in any way. Mr. Kovalsky also testified at
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the hearing. He is a project manager tor Respondent and saw Petitioner at least once a day.
Before Petitioner reported his pain complaints on May 6, 2009, Mr. Kovalsky testified Petitioner
never complained of numbness in his arms or wrists and never appeared to be in pain or
discomfort while working.
When Petitioner reported his symptoms to Mr. Kovalsky, they discussed the origin of
them. Mr. Kovalsky testitied that when questioned, Petitioner denied hurting himself on the job.
Mr. Kovalsky added that he told Petitioner that if he hurt himself at work, Petitioner needed to
go to the clinic to be examined but Petitioner refused. Yet, during cross examination, Mr.
Kovalsky admitted that he may have told Petitioner there was no need for him to go to the clinic.
E-le also admitted to sending the following email to Mr. Villasenor on May 7, 2009:
I told him that typically tor an injury, [Respondent] wilt either send
you to Coneentra or the emergency room. Seeing that this was not
an emergency, there was really no reason tor him to go. He asked
me if this was something that [Respondent] would pay for or if he
had to go through his own insurance. I replied with I don"t know.
Petitioner did not return to work after May 6, 2009, through the date of the arbitration
hearing. His treating physicians continually wrote Petitioner off work or gave him light duty
restrictions. Petitioner was told he was not needed at work on May 7, 2009. Mr. Villasenor
testified about a telephone conversation he had with Mr. Kovalsky on May 6, 2009. Mr Kovalsky
asked Mr. Villasenor if Petitioner was needed at work the next day, to which Mr. Villasenor
replied no based on the weather forecast. Mr. Kovalsky then called Petitioner that evening to tell
him that they would not be pouring concrete the next day and Petitioner was not needed at the
work site. Mr. Kovalsky admitted on cross examination that other cement masons worked on
May 7, 2009, but Petitioner was not needed. Mr. Villasenor also admitted on cross examination
that typically the foreman worked if other cement masons were working.
Petitioner returned to the work site on May 7, 2009, asking Mr. Kovalsky if he could fill
out an accident report. Mr. Kovalsky would not allow Petitioner to till one out because they are
to be completed immediately after an accident when an employee is injured on the job. Instead,
Mr. Kovalsky gave Petitioner an incident report to fill out, which is to make a record of '"an
incident that may or may not have occurred on the job." Petitioner filled it out and wrote that he
sustained a shoulder injury on May 6, 2009 due to the repetitive motion of grinding and chipping
concrete.
Petitioner first sought medical treatment on May 7, 2009, with Dr. Marcotte, his primary
care physician. Petitioner told Dr. Marcotte that he was a cement finisher and his job required
repetitive motions that strained his back and arms. Dr. Marcotte wrote in his initial report that
Petitioner was seen for complaints of bilateral shoulder pain and that Petitioner had been
performing the "same job over and over;· which caused him pain radiating down into his hands.
Dr. Marcotte diagnosed Petitioner with bilateral acromioclavicular strain and probable carpal
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tunnel syndrome bilaterally. Petitioner underwent an electromyogram on May 19, 2009. Dr.
Bhasin wrote in his report that ·'the elcctrophysiological data obtained today is suggestive of
bilateral median mononeuropathy at rest secondary to carpal tunnel syndrome, mainly by wristpalm technique criteria only."
Dr. Marcotte saw Petitioner again on May 27, 2009. He noted that Petitioner still suffered
from numbness and tingling in his first three tingers - his thumb and two fingers - on his hands
bilaterally, and pain in his shoulders. Dr. Marcotte wrote that while Petitioner's symptoms had
significantly improved, when Petitioner lifted his arms straight up or over his head, the pain
returned. He diagnosed Petitioner with bilateral carpal tunnel syndrome and AC joint strain, and
referred Petitioner to Dr. MeComis, an orthopedic surgeon. Petitioner first visited Dr. McComis
on June I, 2009; he diagnosed Petitioner with bilateral carpal tunnel syndrome and
recommended bilateral carpal tunnel release surgery.
Petitioner then treated with Dr. Corcoran on June 24. 2009. Petitioner underwent x-rays
and Dr. Corcoran wrote both shoulders showed type II and type Ill acromion with mild AC
arthrophy. He then diagnosed Petitioner with bilateral rotator cuff tendonitis and bilateral carpal
tunnel syndrome. Dr. Corcoran recommended Petitioner attend physical therapy to treat his
rotator cuff tendonitis. He also recommended Petitioner have carpal tunnel release surgery on the
right side first, as it was worse than the left. Once that side healed, Petitioner should have surgery
on the left side. Dr. Corcoran perfbrmed right open carpal tunnel release surgery on Petitioner on
June 29, 2009.
Dr. Rubinstein then treated Petitioner on July 29, 2009. His impression was that
Petitioner suffered from bilateml carpal tunnel syndrome and bilateral rotator cuff tendonitis. Dr.
Rubinstein also wrote in his notes that '·in view of the repetitive motion activities of cement
finishing which also involve a significant amount of forceful pushing and pulling, it would be my
opinion that these problems are related directly to his workplace activities.'' Dr. Rubinstein
performed Petitioner"s left carpal tunnel release surgery on September 17, 2009.
At the arbitration hearing, senior investigator Daniel Lindblad testified for Respondent
and Respondent submitted his video surveillance into evidence. Mr. Lindblad testified he has
specific recollection of Petitioner because he observed so much activity during the surveillance,
which he conducted over several days. The first day of surveillance, June 5, 2009, Mr. Lindblad
testified he observed Petitioner running errands, pushing a shopping cart and carrying shopping
bags. Mr. Lindblad then saw Petitioner return to his residence, where he removed two trailer tires
from the back of his vehicle. jacked up the trailer and then changed the tires. He added that
Petitioner did not appear to struggle while doing this. Finally, Mr. Lindblad observed Petitioner
remove a case of water from his vehicle, lift it onto his left shoulder and carry it into his
residence.
Mr. Lindblad conducted surveillance again on June 8, 2009. He observed Petitioner load
two ''full size" suitcases into his car, drive to a church, remove two pieces of luggage from
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STATE OF ILLINOIS
COUNTY OF MADISON

0
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Affirm and adopt (no ch<mges)
Affirm with changes
Reverse

~Modify

0

Injured Workers' Benefit Fund (§4(d))

~ Rate Adjustment Fund (§8(g))

D Second Injury found (§8(c)l8)
0 PTD/Fatal denied
D None of the above

BEFORE TilE ILLINOIS WORKERS' COMPENSATION COMMISSION
Kenneth R. Wentz.
Petitioner.
No: 10 we 01279
141WCC 0091

vs.
Truck Centers Inc .•
Respondent.

CORRECTED DECISION AND OPINION ON REVIEW
Timely Petition lor Review having been Jiled by Petitioner herein and notice given to all
parties. the Commission, after considering the issues or penalties and attorney's Ices. modi ties
the Decision or the Arbitrator as stated below. and otherwise atlim1s and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof
The Commission notes that the Arbitrator denied Petitioner's Petition tor Penalties and
Attorney's Fees. finding that Respondent's termination of Petitioner's weekly benefits on
February 29. 2012. was not unreasonable or vexatious. The Arbitrator noted that Petitioner had
admitted at hearing that he had driven to Wyoming ..lor the sole purpose or alleviating apparent
boredom." (Arb.Dec.7.T.36-37) This contradicted Petitioner's earlier testimony that he drives
only when necessary. (f.34-35.62) However. the Commission notes that Petitioner's undisputed
testimony also shows that Petitioner's job required him to have a CDL license and B license, not
just a basic driver's license. in order to perl<.mn his job lor Respondent. (T.IS-16) The
Commission linds that Petitioner's ability to pass a basic driver's license vision test lor a basic
driver's license test in January 2012 does not mean the medical restriction on his driving had
been lilted or that Petitioner can or has regained his C'DL license. More importantly. the
Commission finds that Petitioner's ability to pass a basic vision test Jor a driver's license does
not mean that Petitioner's visual impainnent has changed in any way.
As noted by Petitioner in his Statement or Exceptions and Supporting BrieL the ·•fact that
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Petitioner had a valid driver's license does not negate the medical opinions that because of his
permanent vision loss Petitioner cannot return to his job as a commercial driver:' (Petitioner"s
Brief.pg. l6) The Commission also notes that there arc no restrictions on Petitioner's driving his
personal vehicle. Based on the above. the Commission linds Respondent's decision to terminate
Petitioner's benelits based on Petitioner's getting his driver's license erroneous. but not
unreasonable or vexatious. Therefore. the Commission awards penalties pursuant to §19(1) of
the Act. As explained by the Illinois Supreme Court in McMahan v. Industrial Commission, 182
111.2d 499. 515 (1998),
..The additional compensation authorized by section 19(1) is in the
nature of a late fcc. The statute applies whenever the employer or
its carrier simply fails, neglects, or refuses to make payment or
unreasonably delays payment ·without good and just cause.· If the
payment is late. for whatever reason. and the employer or its
carrier cannot show an adequate justification for the delay. an
award of the statutorily specified additional compensation is
mandatory.··
As explained above. Petitioner's ability to renew his regular driver's license is not, in the
Commission' s view, a ..good and just cause" to terminate Petitioner's weekly benefits since what
Petitioner required to work was a CDL license. not the regular driver's license he obtained.
Furthern1ore. as previously noted. Petitioner has not been restricted from driving, even though
his doctor has recommended that he not do so. Therefore. the Commission reverses the
Arbitrator's denial or Petitioner's Petition lor Penalties and Attorney's fees and awards penalties
under §19(1) from February 25.2012 through September 25,2012, the date of hearing. totaling
$6,390.00.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator ftled on November I , 2012. is hereby modified as stated above. and otherwise
affirmed and adopted.
IT IS THEREFORE ORDERED BY TilE COMMISSION that Respondent shall pay to
the Petitioner the sum of $206.6 7 per week lor a period of 21-6/7 weeks. from May 14. 2009
through October 27. 2009. that being the period of temporary total incapacity tor work under
§8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
$461.78 per week lor a period of 151-4/7 weeks, commencing October 28, 2009, through
September 25, 2012. the date of hearing. and then ongoing lor lilc, as provided in §8(t) of the
Act. because he is permanently and totally disabled. and said payment shall continue weekly so
long as Petitioner remains permanently and totally disabled.
IT IS FURTHER ORDERED BY TilE COMMISSION that commencing on the second
July 15111 after the entry of this award. Petitioner may become eligible for cost-of-living
adjustments. paid by the Rllte At/justmellf Fum/. as provided in §8(g) of the Act.
IT IS FURTIIER ORDERED BY TilE COMMISSION that Respondent shall pay
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reasonable and necessary medical expenses, as provided in §8(a) and §8.2 of the Act. (See
Memorandum of Decision of Arbitrator and Petitioner's Exhibit 15 for detailed analysis thereto.)
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
$6.390.00, pursuant to§ 19(1) of the Act.
IT IS FURTIIER ORDERED BY TilE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act. if any.
IT IS FURTIIER ORDERED BY TilE COMMISSION that Respondent shall have credit
lor all amounts paid. i rany, to or on bchal f of Petitioner on account of said accidental injury.
Bond lor the removal of this cause to the Circuit Court by Respondent is hereby lixed at
the sum of $75,000.00. The party commencing the proceedings lor review in the Circuit Court
shall tile with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:
DRD/ell
o-01/23/14
68

FEB 2 6 2014

~~-r~t/t<v~ / J
1

~~
Mario Basurto
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State of Jllinois

Before the Illinois Workers·
Compensation Commission

)

)ss.
County of Madison)

Kenneth R. Wentz.
Petitioner.
vs.

No. lOW CO 1279
141WCC0091

Truck Centers, Inc ..
Respondent.
ORDER
The Commission on its own Motion recalls the Decision and Opinion on Review
of the Illinois Worker's Compensation Commission under Section 19(1) of the Act for the
above-captioned case dated February 10, 2014.
The Commission is of the opinion that the Commission's Decision and Opinion
on Review should be recalled and corrected due to a clerical error. The order regarding
the Rate Adjustment fund was omitted and the description box on the decision was
incorrectly marked ..None of the Above.. instead of··Rate Adjustment Fund'·.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision and
Opinion on Review dated February I 0. 2014 is hereby recalled and a corrected decision
issued simultaneously. The parties should return the February 10, 2014 decisions to
Commissioner Michael J. Brennan.
Dated:

FEB 2 6 2014

Mario Basurto
DRD:bjg
0-1 /23/20 14
052
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STATE OF ILLlNOIS

)

COUNTY OF MADISON

)SS.
)

D Affirm and adopt (no changes) CJ Injured Workers' Benefit Fund (§4(d))
D Affirm with changes
D Rate Adjustment Fund (§8(g))
D Reverse
0 Second Injury Fund (§8(e)l8)
0 PTD/Fatal denied
~Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Kenneth R. Wentz,
Petitioner,

vs.

NO: 10 we o1219

Truck Centers Inc.,
Respondent.

DECISION AND OPlNION ON REVIEW
Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of penalties and attorney's fees, modifies
the Decision of the Arbitrator as stated below, and otherwise affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.
The Commission notes that the Arbitrator denied Petitioner's Petition for Penalties and
Attorney' s Fees, finding that Respondent's termination of Petitioner's weekly benefits on
February 29, 2012, was not unreasonable or vexatious. The Arbitrator noted that Petitioner had
admitted at hearing that he had driven to Wyoming "for the sole purpose of alleviating apparent
boredom." (Arb.Dec.7,T.36-37) This contradicted Petitioner's earlier testimony that he drives
only when necessary. (T.34-35,62) However, the Commission notes that Petitioner's undisputed
testimony also shows that Petitioner's job required him to have a COL license and B license, not
just a basic driver's license, in order to perform his job for Respondent. (T.15-16) The
Commission finds that Petitioner's ability to pass a basic driver's license vision test for a basic
driver's license test in January 2012 does not mean the medical restriction on his driving had
been lifted or that Petitioner can or has regained his COL license. More importantly, the
Commission finds that Petitioner's ability to pass a basic vision test for a driver's license does
not mean that Petitioner's visual impairment has changed in any way.
As noted by Petitioner in his Statement of Exceptions and Supporting Brief, the "fact that

to we 01279
Page 2

Petitioner had a valid driver's license does not negate the medical opinions that because of his
permanent vision loss Petitioner cannot return to his job as a commercial driver." (Petitioner's
Brief~pg.16) The Commission also notes that there are no restrictions on Petitioner's driving his
personal vehicle. Based on the above, the Commission finds Respondent's decision to terminate
Petitioner's benefits based on Petitioner's getting his driver's license erroneous, but not
unreasonable or vexatious. Therefore, the Commission awards penalties pursuant to § 19(1) of
the Act As explained by the Illinois Supreme Court in McMahan v. lnduslrial Commission, 182
lll.2d 499, 515 ( 1998),
'The additional compensation authorized by section 19(1) is in the
nature of a late fee. The statute applies whenever the employer or
its carrier simply fails, neglects. or refuses to make payment or
unreasonably delays payment 'without good and just cause.' If the
payment is late, for whatever reason, and the employer or its
carrier cannot show an adequate justification for the delay, an
award of the statutorily specified additional compensation is
mandatory."
As explained above, Petitioner's ability to renew his regular driver's license is not, in the
Commission's view, a '"good and just cause" to terminate Petitioner's weekly benefits since what
Petitioner required to work was a CDL license, not the regular driver's license he obtained.
Furthennore, as previously noted, Petitioner has not been restricted from driving, even though
his doctor has recommended that he not do so. Therefore, the Commission reverses the
Arbitrator's denial of Petitioner's Petition for Penalties and Attorney's fees and awards penalties
under § 19{1) from February 25, 2012 through September 25, 2012, the date of hearing, totaling
$6,390.00.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator tiled on November 1, 2012, is hereby modified as stated above, and otherwise
affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $206.67 per week fbr a period of 21-6/7 weeks, from May 14, 2009
through October 27, 2009, that being the period of temporary total incapacity for work under
§8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
$461.78 per week for a period of 151-4/7 weeks, commencing October 28, 2009, through
September 25, 2012, the date of hearing, and then ongoing for life, as provided in §8(t) of the
Act, because he is permanently and totally disabled, and said payment shall continue weekly so
long as Petitioner remains permanently and totally disabled.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
reasonable and necessary medical expenses, as provided in §8(a) and §8.2 of the Act. (See
Memorandum of Decision of Arbitrator and Petitioner's Exhibit 15 for detailed analysis thereto.)
IT IS FURTHER ORDERED BY HIE COMMISSION that Respondent pay to Petitioner
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$6,390.00, pursuant to § 19(1) of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:
DRD/ell
o-01/23/14
68

FEB 1 0 2014

Dav; t:
Ma"i-io Basurto

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

I

14 I
WENTZ. KENNETH R

Case#

~!J CC0 0 9 1

1OWC001279

Employee/Petitioner

TRUCK CENTERS INC
Employer/Respondent

On 111112012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.16% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4599 SCHUCHAT COOK &WERNER
CLARE R BEHRLE
1221 LOCUST ST 2ND FL
STLOUIS, MD 63103-2378

2250 LAW OFFICES OF STEPHEN LARSON
RHONDA KATTLEMAN
940 W PORT PLZ SUITE 208
STLOUIS, MO 63146

14I~1CC 00 9 1
STATE OF ll.LINOIS

)

)SS.
COUNTY OF MADISON

)

0

Injured Workers' Benefit Fund (§4(d))

[ZI Rate Adjustment Fund (§8(g))
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ILLINOIS WORKERS' COMPENSATION CO:MMISSION
ARBITRATION DECISION
Case # 10 WC 1279

KENNETH R. 'VENTZ
Employee/Petitioner

Consolidated cases: _ __

v.

TRUCK CENTERS. INC.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Collinsville, on September 25, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

0 Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. 0 Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
I. 0 What was Petitioner's marital status at the time of the accident?

A.

J. ~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
TPD
Maintenance
TID
~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

K.
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FINDINGS

On 01/29/09, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $13,000.00; the average weekly wage was $250.00
On the date of accident, Petitioner was 59 years of age, single with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $48,514.46 for ITO, maintenance and permanency, for a total credit of
$48,514.46.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act. Respondent agreed to be responsible for
causally related medical bills pursuant to the fee schedule. The parties agreed that Section S(j) rights were not
waived by Respondent.
ORDER

Respondent shall pay reasonable and necessary medical services, as provided in Section S(a) of the Act, and
subject to the medical fee schedule, Section 8.2 of the Act. (See Memorandum of Decision of Arbitrator and
Petitioner's Exhibit 15 for detailed analysis thereto).
Respondent shall pay Petitioner temporary total disability benefits of $206.67/week for 21 617 weeks,
commencing May 14, 2009 through October 27, 2009, as provided in Section S(b) of the Act.
Respondent shall pay Petitioner $461.78 per week, for life, for 151 417 weeks, commencing on October 28,
2009, through the date of hearing, September 25, 2012, and ongoing, as provided by Section S(f) of the Act,
because he is permanently and totally disabled, and said payment shall continue weekly so long as Petitioner
remains pennanently and totally disabled.
Penalties and attorneys' fees pursuant to Sections 19(k) and 16 of the Act are hereby denied.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF lNTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's ap
ts ·
ge or a decrease in this award, interest shall not accrue.

11/01/2012
Date

NOV -12012
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

KENNETH R. WENTZ
Employee/Petitioner

v.

Case# 10 WC 1279

TRUCK CENTERS. INC.
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
Respondent, Truck Centers, Inc., is a dealership which specializes in the sales of commercial trucks and
tractor trailers. Petitioner, Kenneth R. Wentz, was working for Respondent as a casual driver when on January
29, 2009, he was walking across the dealership when a matt he stepped on slipped out from under him because
of a wet floor. He fell, injuring his left shoulder. Petitioner began treating with Dr. Markenson, a physician who
has treated him in the past for orthopedic problems. Dr. Markenson diagnosed a left rotator cuff tear and
recommended surgery.
Prior to his work injury, Petitioner was thought to have a medical condition, a bleeding disorder, called
Von Willibrands Disease. Because of a concern with proceeding to surgery with this condition, Dr. Markenson
consulted with Dr. Gu at St. Louis Oncology Associates. It was recommended that Petitioner be given a
medication, Factor VIII, to try to counter-act any excessive bleeding Petitioner might have from surgery as a
result of the Von Willibrands Disease. Factor VIII is designed to provide a clotting agent.
Petitioner continued to work with Respondent until Dr. Markenson performed rotator cuff surgery on
Petitioner's left shoulder on May 14, 2009 at St. Anthony's Medical Center. (Petitioner's Exhibit (PX) 6). When
Petitioner woke up from surgery he testified he could not see - his vision was lost. He ultimately came to
understand that the Factor VIII medication he was given led to a stroke which affected the part of his brain
relating to his eyesight Shortly after the surgery, he had a second stroke. Following the second stroke, his
central vision returned but he was left without peripheral vision in both eyes. Following the initial surgery,
Petitioner had to make four visits to St. Elizabeth's Hospital on May 27, 2009, May 31,2009, June 21,2009 and
June 24, 2009. (PX 10).
Petitioner has seen a number of eye doctors in reference to his lost vision. All of them have advised him
that his vision loss is permanent and there is no additional medical treatment to bring it back. Dr. Joan Pemoud,
Respondent' s examining physician, recommended a pair of specialized glasses following his last visit to her.
(PX 13). Petitioner did have these glasses made and he feels that they have helped him somewhat, especially
with his headache problems. They have not, however, restored his vision. Petitioner admits that all of the
doctors have advised him against driving.

Petitioner testified that he does continue to drive on a limited basis. He does so because he lives alone in
a very rural area, surrounded by farms, in which there is no public transportation near him. He relies on
neighbors and friends to help him with transportation, but when they are not available, he drives himself. He
limits his driving and does not drive at night. He testified he drives around the area up to 50 miles only when
necessary. An occasion when he drives is when he has to go to the store. He drove a couple of weeks prior to
trial to pick up his new prescription glasses in Belleville, illinois.
Petitioner drove to Wyoming in 2011. The trip took about four days and once he was there he turned
around and came back. Petitioner testified that he did this because he was "bored to death." Petitioner testified
that he has also occasionally ridden his motor cycle but it has been over a year since he rode it last. He testified
that motorcycles have always been a hobby for him. Petitioner testified that he is always very concerned and
nervous when he drives because of his lack of peripheral vision.
Following his surgery, Petitioner did not return to his driving job with Respondent. While the company
was trying to determine if they had any permanent work to offer him, Petitioner worked in the office for four
days filing invoices. Petitioner testified to the difficulties he had doing this work. He suffered from headaches
and any reading he did took twice as long. No additional work, either temporary or permanent, was offered to
Petitioner by Respondent. Petitioner has not worked for anyone else, nor has he looked for work with anyone
else. He does not know what sort of work he can perform since his professional driving career is over. Petitioner
no longer has a CDL, or commercial driver's license. and would not be able to pass the physical examination.
He needs this to drive commercially. Petitioner has never been offered any transportation assistance by
Respondent, nor has he ever been offered vocational assistance.
After Petitioner last worked for Respondent, he began receiving checks on a weekly basis. Initially,
Respondent paid Petitioner at the temporary total disability (TID) rate of $206.67. Starting on October 27,
2010, Respondent began paying Petitioner at the permanent total disability (PTD) rate of $461.78. (RX 1).
Ronda Wesemann, Respondent's human resources director who handles workers' compensation matters, was
called at trial by Petitioner and testified. After paying through February 24, 2012, Respondent terminated the
weekly payments because Respondent learned Petitioner had passed his driver's test. Petitioner testified that he
got his driver's license renewed in January 2012. Petitioner testified he had to renew his driver's license because
he had to have some form of transportation.
Ms. Wesemann testified that she was aware Petitioner had limited vision following the incident with his
surgery, but was not aware of the exact medical diagnosis. She testified that many conversations took place
about returning Petitioner to work in some fashion, including driving, but that Respondent's attorney advised
against returning Petitioner to work in a driving capacity. Ms. Wesemann testified that she and others with
Respondent heard that Petitioner was driving and had a license after it was determined that he could no longer
drive for a career, but that they did not hear this from Petitioner himself. She testified that once Respondent's
insurance carrier learned Petitioner was indeed driving, his benefits were terminated.
Petitioner has been receiving social security disability benefits (SSDn since approximately 1991 because
of orthopedic problems with his legs. From 1991 until2003, he did not work at all because of these physical
problems. The SSDI benefits he receives is his sole amount of support in addition to a pension in the amount of
$64.67 per month from a prior employer. He was receiving SSDI benefits before he began working for
Respondent in 2003, and Respondent was aware of this fact. His SSDI benefits were the type that allowed him
to work a certain number of hours each month. Petitioner was working with Respondent because he could not
fmancially survive on his SSDI benefits and small pension alone. Since his workers' compensation payments
were cut, Petitioner testified he has been under an extreme hardship. He cannot pay for his living expenses, his
mortgage, or his taxes, and has had to borrow money from friends and family. He estimates he has borrowed
approximately $7,000.00 so far, and he has been told that he has reached his limit in what he can borrow.
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Petitioner never graduated high school and does not have a GED. All of his adult work life has been
performing jobs such as mechanic and truck driver. He holds no specialized training or special certificates.
Petitioner testified that the shoulder surgery perfonned by Dr. Markenson was a success and he no
longer has problems with pain and function in the shoulder as he did prior to the surgery. He does not believe
that his left shoulder is limiting his ability to work; rather it is his vision problems. Petitioner complains of
ongoing headaches ever since his stroke, as well as memory problems. It is very difficult for him to read and it
takes him longer to read, and the longer it takes can result in headaches. He has to twist his head to the side to
see, making it difficult to drive. Petitioner takes medications for his cholesterol levels and his gout, but does not
take any pain medication in reference to his shoulder.
On October 27, 2009, Dr. Markenson noted Petitioner was doing quite well with his left shoulder with
only some minor problems. On that date, he placed Petitioner at maximum medical improvement (MMI), and
discharged Petitioner from his care. In reference to Petitioner's shoulder, Dr. Markenson said he could return to
full duty employment. However, in letters to Travelers Insurance, he noted Petitioner's pennanent loss of vision
due to the stroke and told them that Petitioner will not be able to return to work permanently because of his loss
of ability to drive due to the vision loss. (PX 1, letters dated 08/18/2009 and 10/27/2009).
Dr. Marshall Matz, a neurosurgeon, reviewed the case for Respondent and in his August 17, 2009 report
opined that the transfusion of Factor VIII increased the coagulability of Petitioner's blood, which would increase
the risk of having a vascular occlusion. He suggested the record be reviewed by a hematologist for a further
opinion as to whether or not the stroke was related to the use of Factor VIII. He thought that if a hematologist
concurred that the vascular occlusion was the result of the Factor VIII treatment then it would not be
unreasonable to conclude the episode that led to the necessity for surgery was the incident that caused his
neurologic deficit. Dr. Matz thought that if Petitioner still had his ataxia and visual field loss then that was a
pennanent outcome from his posterior cerebral artery occlusion. (PX 8).
Dr. Michael Ellison, a hematologist, reviewed the file for Respondent and concurred that there was a
causal connection between the Factor VIII and postoperative stroke. So while the rotator cuff surgery did not
cause the stroke, it did so indirectly by necessitating use of the Factor VIII (Humate-P). (PX 9).
Petitioner was examined by Dr. Michael Jones at Illinois Eye Surgeons on December 8, 2009.
Following examination, Dr. Jones noted that Petitioner did not meet the requirements needed to drive. (PX 11).
Petitioner was examined by Dr. Gary Vogel, an optometrist, on January 6, 2010. He discussed a prismatic
system to try to improve peripheral vision, but stated that in illinois the prismatic systems cannot be used to
obtain a drivers license. Dr. Vogel opined that Petitioner should not drive, even if he could pass the driver's test.
(PX 12).
Petitioner was sent to Dr. Pernoud of Pemoud Eye Institute for an examination on March 25, 2010.
Following her examination, Dr. Pernoud reported that Petitioner had suffered a stroke during his rotator cuff
surgery and the stroke was located in an area which is involved with the visual field and with eye movements.
She diagnosed visual effects of stroke, "including significant side vision loss and extraocular muscle function
restriction." She thought that Petitioner was not capable of driving or passing an lllinois drivers examination
because of his severe visual field loss. In her opinion, Petitioner would only be capable of limited desk work.
She reported that Petitioner' s visual field was restricted so severely that "any work requiring movement will be
very difficult and potentially dangerous." She found him to be at MMI and reported that there was no additional
treatment for his condition. (PX 13).
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Dr. Pemoud went on to state, "[i]t is significant that Mr. Wentz has lost his entire right field of vision, as
well as most of his superior field of vision. In fact, the side vision loss very nearly approaches his central vision
making it very difficult to track even a written page. It appears he has lost 75% of his field of vision in the right
eye and 70% of his field of vision in his left eye. In addition, the inability to move his eyes fully to the right
constitutes an additional 20% loss of visual function in my opinion. The cumulative loss of vision, including
both his visual field and his loss of binocular function would constitute an 80% total visual impairment in this
gentleman." (PX 13 ).
Dr. Pemoud examined Petitioner again on June 28, 2012. She found that Petitioner's side vision loss
was actually very comparable to that of his previous examination on March 25, 2010. She found it notable that
Petitioner now had a vertical muscle imbalance that caused him to have a muscle imbalance in all fields of gaze.
This, she opined, was due to the visual field abnormality whereby it is very difficult for Petitioner to fuse his
two eyes and is, therefore, work related. In answer to specific questions, she reported that the current workrelated diagnoses were: stroke-like visual system damage due to an anesthesia complication causing profound
side vision loss and eye muscle imbalance causing double vision and restriction in eye muscle movements to the
side. She found that Petitioner was not able to perform the duties of his usual occupation and was permanently
impaired from a visual standpoint. She went on to state that the most significant fmding at the time of
Petitioner's examination was an interval change from his past examination in that he had developed a
hypertropia of the right eye requiring prismatic correction in his glasses, and implying that without his prismatic
correction in his glasses, he suffers double vision in all fields of gaze. In summary, Dr. Pemoud reported that
Petitioner's injury had left him with 100% visual impairment due to the brain damage to his visual system. (PX
13).
Dr. Pemoud authored a third letter dated July 18, 2012, evaluating Petitioner's impairment for a
Worker's Compensation Rating according to Missouri Regulations, and what requirements are necessary for a
Missouri Driver's License. She reported that Petitioner's central vision is good, that his side vision is limited but
apparently good enough to pass the driver's test, and that his largest issue is double vision in all fields of gaze
without prismatic glasses which equate to 100% impairment according to Missouri Regulations. However, with
prismatic correction in his glasses, she reported that Petitioner is able to see a single image and would be able to
drive. (PX 13).
Petitioner was examined by Stephen Dolan, a licensed vocational expert, on May 30, 2012. Mr. Dolan's
deposition testimony was taken on September 6, 2012. (PX 14). Mr. Dolan determined Petitioner's residual
vocational proftle, which is a snapshot of Petitioner's current employability. He found Petitioner to be sixtythree years old, approaching retirement age, with a ninth grade education. Petitioner spells and does math at
grade school levels, reads above the high-school level, and in the past fifteen years has only worked as a driver.
In the more remote past, he worked as a mechanic and a service writer, and such skills are probably either
forgotten or out of date. Petitioner cannot be on his feet for significant periods of time. He cannot sit for long
periods oftime without elevating his feet and cannot change from sitting to standing easily. Petitioner's vision is
now 80% impaired. He has a very limited field of vision. Mr. Dolan opined that Petitioner would have difficulty
performing even desk work because he has difficulty tracking a written page. (PX 14, pp. 24-25).

Mr. Dolan outlined what Petitioner's transferable skills were, i.e., skills that are picked up either
through education or by job experience that can then be transferred to other types of jobs, or jobs that the person
has not actually done. Mr. Dolan found the only skills Petitioner has that are transferable are commercial driving
skills, and his restrictions would keep him from doing those types of jobs. (PX 14, pp. 25-26).
· Mr. Dolan found that Petitioner is not employable, and testified, " ... 1 really don't think that that's even a
close call. I mean he hadn't been able to maintain a full-time job since 1991. He's been working part-time under
the SGA level, and now, because of his visual problem, which is primarily a visual field problem, he can't do
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even that type of simple driving job." (PX 14, p. 26). Mr. Dolan also opined that Petitioner "also can't do desk
work, as the doctor said, because it would just take him too long to read material." (PX 14, p. 26). Mr. Dolan
testified there was no employment that would be regularly and continuously available to Petitioner; in other
words, there is no stable labor market available to Petitioner. (PX 14, p. 27).
Mr. Dolan testified that Dr. Pemoud's supplemental report of July 18, 2012, in which she states that with
prismatic correction in his glasses, he would be able to see a single image and would be able to drive, did not
change his vocational opinion. (PX 14, p. 28). He elaborated that obviously Petitioner somehow passed the
lllinois drivers test, so there is nothing new about this information and vocationally, the requirements for driving
your own vehicle are very different from the requirements of driving a commercial vehicle. (PX 14, pp. 28-29).
Further, Mr. Dolan testified that Petitioner would not pass the CDL test for a commercial drivers license
because he has too great of a vision loss. (PX 14, p. 29). Even if Petitioner could pass a commercial driver's test
and had a personal license, according to Mr. Dolan, there is "absolutely zero" likelihood of an employer hiring
Petitioner for a driving job. Mr. Dolan further testified that, "[a]ny employer who hired him [Petitioner] for a
driving job really needs to be psychiatrically evaluated. I mean it would really be a crazy thing to do." (PX 14, p.
29). According to Mr. Dolan, there is nothing in Petitioner's background, training, education, along with his
physical and visual problems that would make him a desirable employee to a potential employer. (PX 14, p. 29).
As stated, supra, Ronda Wesemann testified at trial. Ms. Wesemann has been the human resource
manager with Respondent for thirteen years. In that role, she is responsible for taking care of workers'
compensation cases. Ms. Wesemann testified that she was familiar with Petitioner's situation and involved in
the decision making on the file. She was aware that Petitioner sustained an accident while working for
Respondent for which he had shoulder surgery and was given a medication as a precaution which led to a stroke.
She is also aware that as a result of the stroke he experiences serious vision problems and that experts hired by
Respondent's insurance carrier (Travelers) c01mected the use of that medication to the stroke and vision loss.
Ms. Wesemann was aware that Travelers had sent Petitioner a couple of times to see Dr. Pernoud, an eye
specialist. Ms. Wesemann was asked whether she was aware that Dr. Pemoud found permanent significant side
vision loss and problems with muscle function in Petitioner, to which Ms. Wesemann responded that she was
not sure of the details but knew that Petitioner had vision limitations. Ms. Wesemann was aware that Petitioner
was permanently impaired from a visual standpoint.
Ms. Wesemann testified that she was aware that no permanent job had been offered to Petitioner. She
was aware that Petitioner was receiving weekly checks until they were stopped. When asked why the benefits
were stopped, she said she had no decision-making authority in stopping the payments and that the reason for
terminating the payments was because Respondent learned Petitioner had renewed his driver's license. She said
that Respondent was considering offering Petitioner a part-time driving position in which he would drive a van
and would not be required to have a CDL license. The driving position had "not yet" been offered and she
agreed that offering such a job was against the advice of Respondent's attorney.
On February 29, 2012, Diana Johnson from Travelers Insurance Company sent a letter advising that
weekly benefits were being terminated. The letter states that Travelers had voluntarily paid Petitioner at the
permanent total disability rate for some time, not based on the injuries to his shoulder, but for the loss of vision.
She wrote that they conf'mned that on January 17, 2012, Petitioner was able to procure a drivers' license which
is valid through Apri116, 2016. Based on this information, she wrote, the basis for payments is no Longer valid
and "effective immediately, weekly benefit payments are terminated." She requested Petitioner's attorney to
contact her attorney to discuss resolution of the claim based solely on the shoulder. (RX 2; PX 16).
Petitioner's attorney wrote Respondent's attorney on March 8, 2012, regarding the termination of
benefits. She pointed out that Petitioner had lost a significant portion of his vision because of the medication
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given as a result of his shoulder surgery. She pointed out that Petitioner could no longer qualify for his
professional driving and has never maintained the position that he does not drive, and while it is reconunended
that he should not drive, he has to because he has no one to drive for him. She stated the actions were short
sided as, to date, Travelers had not been asked to provide a personal driver for Petitioner. She demanded
benefits be reinstated and if they believed Petitioner could return to some form of employment that they provide
vocational assistance. (PX 16). Respondent extended an advance against permanency in the amount of
$2,066.70 in July 2012. Petitioner testified that this advance helped, but did not alleviate his hardships due to
the lack of payments.

CONCLUSIONS OF LA\V
Issue (.J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?
Based on the foregoing, Petitioner is entitled to receive from Respondent compensation for bills
pursuant to Section 8(a) and 8.2 of the Act. Petitioner is awarded those bills set forth in Petitioner's Exhibit 15,
and Respondent shall have the appropriate credit for any bills paid by it, if any. Therefore, Petitioner is awarded
the sum of $322.24 from All About Eyes, $82,507.32 from St. Elizabeth's Hospital, $56,206.53 from St
Anthony's Medical Center, $70.00 from Drs. Kraemer and Vogel, $10,714.32 from Tesson Heights
Orthopaedics, $2,120.00 from Radiology Consultants, $155.00 from lllinois Eye Surgeons, $601.00 from
Cardiology Consultants, $2,124.00 from Midwest Emergency, $5159.94 from SLUcare, $765.00 from St. Louis
Oncology Associates, $2,124.00 from Midwest Emergency Department, $35.00 from Vascular & Hand Surgery,
$640.00 from Dr. Panduranga Kini, $2,156.00 from Medstar Ambulance, $30.00 from Metro Cardiology Group,
and $360.00 from Metropolitan Neurology. All such awarded sums shall be paid as provided in Sections 8(a)
and 8.2 of the Act. Respondent shall be given a credit of $35,605.25 for medical benefits that have been paid.

Issue (K): What temporary benefits are in dispute?; and
Issue (L): What is the nature and extent of the injury?
There is no dispute that Petitioner sustained an accidental injury on January 29, 2009, when he slipped
and injured his left shoulder. There is additionally no dispute that he suffered complications from his workrelated surgery that resulted in a permanent vision loss. While his shoulder does not impact his return to work,
his vision loss does.
Petitioner alleges he was temporarily and totally disabled from May 14, 2009 through October 27, 2009,
and that he is permanently and totally disabled from October 28, 2009 through the present. Respondent agrees
with the period of ITD, but disputes that Petitioner is permanently and totally disabled.
Because of his permanent vision loss, Petitioner cannot return to his job as a conunercial driver.
Additionally, according Dr. Pemoud, Respondent's examining physician, Petitioner would only be capable of
limited desk work and his visual field is restricted so severely that any work requiring movement will be very
difficult and potentially dangerous.

Mr. Dolan, a vocational expert, evaluated Petitioner and concluded from his testing, review of materials,
and based upon his age, education, work experience and restrictions, that Petitioner no longer had reasonable
access to a stable labor market.
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Respondent has not offered a job to Petitioner, nor has it provided vocation~! ~ssistance. Additionally,
Respondent has not provided any evidence that there is some kind of suitable work that is regularly and
continuously available to Petitioner.
The Arbitrator fmds that Petitioner was temporarily and totally disabled for 21 617 weeks from May 14,
2009 through October 27, 2009, and awards TTD benefits for that period of time in the amount of $4,517.22 (21
617 x $206.67). The Arbitrator fmds that Petitioner's condition was permanent when Dr. Markenson released
him from his care on October 27, 2009.
The Arbitrator finds that Petitioner is permanently and totally disabled pursuant to Section 8(f) of the
Act, and awards the sum of $461.78 per week, for life, for 151 417 weeks ($69,992.65), commencing on October
28, 2009 through the date of hearing, September 25, 2012, and ongoing, which is the period of PTD for which
compensation is payable. Respondent shall pay Petitioner the remainder of the award in weekly payments.
Respondent shall have credit for all amounts paid to Petitioner on account of said work injury.
Respondent has paid $48,514.46 for weekly payments in the form ofTTD, maintenance and PTD benefits.
Therefore, Respondent owes Petitioner $25,995.41 in back benefits. Conunencing on the second July 151h after
the entry of this award, Petitioner may become eligible for cost-of-living adjustments, as provided in Section
8(g) of the Act.

Issue (M): Should penalties or fees be imposed upon Respondent?
Petitioner alleges he is owed penalties and attorneys' fees under Section 19(k) and Section 16 of the Act
because Respondent acted in an umeasonable and vexatious marmer in terminating his benefits in early 2012.
The Arbitrator denies to award penalties and attorneys' fees in this matter. Petitioner's benefits were terminated
after Respondent learned Petitioner was granted a driver's license and was known to be driving. Petitioner
himself admitted that he drove, alone, to Wyoming for the sole purpose of alleviating apparent boredom. The
Arbitrator does not fmd Respondent's actions in this regard to be unreasonable and vexatious, and therefore
denies Petitioner' s request for penalties and attorneys ' fees.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

MAURICE JENKINS,
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vs.
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WALSH CONSTRUCTION,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
medical expenses, temporary total disability and permanent partial disability, and being advised
of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
Findings of fact and conclusions of law
The Commission finds:
1. Petitioner is a Master Carpenter. He was working on the Dan Ryan Expressway on
October 17, 2005. While working, he was hit in the head with a piece of lumber that was
nine feet above him. The next thing he remembers is waking up and asking others what
had happened. He was told he was hit in the head.
2. Petitioner treated at Concentra Medical Center that same day, but was allowed to return
to his normal work duties.
3. Over the next 2 days, Petitioner complained of head pain, amnesia, blurred vision, light
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headedness and disorientation. His work status was modified on October 19, 2005, and
he was ordered not to work in a safety sensitive position.
4. Subsequently, On October 21, 2005, Petitioner was asked by Respondent to work one of
the known safer areas of a construction site, in keeping with his modified restrictions.
However, Petitioner refused, got into an altercation with Respondent's agents, and was
terminated for insubordination.
5. Petitioner's post-accident treatment records continuously noted symptoms such as
psychosis, seizures, dizziness, hallucinations and schizophrenia.
6. Dr. Schrift began treating Petitioner in November 2006. He diagnosed him with complex
partial seizures, a form of epilepsy. Dr. Schrift noted that, prior to the accident, Petitioner
wrote songs and played instruments. Petitioner now describes difficulty doing these
things. Dr. Schrift opined that this was consistent with mood and anxiety disorders
related to epilepsy.
7. Petitioner testified that he was first diagnosed with a seizure disorder when he was a
teenager. His girlfriend testified that he has had epilepsy since childhood, and that he
began having seizures at a young age after a childhood fight with his brother.
8. A Dr. Rossi testified that he was unable to establish a start to Petitioner's seizure
disorder. Thus, he opined that no permanent injury resulted from the accident in
question.
9. Respondent had Petitioner's medical records reviewed by Dr. Zollman, who opined that
Petitioner suffered a mild traumatic brain injury/concussion. He opined that Petitioner' s
symptoms lasted for about one month. Dr. Zollman also noted that Petitioner had
suffered brain injuries since childhood. He suffered a second brain injury in February of
2004, and a third in April of2006. He opined that the work accident in question was not
the reason for any current disabilities Petitioner may suffer from. Other premorbid
conditions (such as epilepsy) are the likely cause. Dr. Zollman noted that only 10-15
percent of people have persistent symptoms after a mild brain injury.
10. Character witnesses suggested that Petitioner was mild mannered, likable and a good role
model prior to the accident in question. They indicate that they have noticed a change in
Petitioner's demeanor since the accident.
11. Petitioner acknowledged his pre-accident history of 13 arrests, 5 of which were felonies
and 8 misdemeanors. He attributed this to false information, the "dumbness" of police
and his childhood environment in the projects, which forced him to defend himself.
I 2. Dr. Zollman noted a series of pre-accident altercations involving Petitioner, including a
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1997 domestic incident with a previous girlfriend.
13. In the 18 months prior to Arbitration, Petitioner stated that his condition had improved, as
he has been prescribed steady medication by Dr. Schrift.
14. Dr. Schrift stated that patients are occasionally non-compliant with taking medication due
to the side-effects. However, he stated that Petitioner has generally been compliant.
15. Dr. Zollman noted that treatment records indicate Petitioner suffered from seizures when
he missed doses of his medication.
The Commission affirms the Arbitrator' s rulings on the issues of accident, causal connection,
medical expenses and permanent partial disability.
The Commission, however, modifies the Arbitrator's ruling on temporary total disability.
Due to Dr. Zollman's opinion that Petitioner's brain injury was accompanied by symptoms
lasting one month, the Commission modifies the temporary total disability (TID) award, and
awards Petitioner four (4) weeks ofTTD benefits.
The Commission affirms all else.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent is liable for 4
weeks of temporary total disability benefits (October 21, 2005 through November 17, 2005).
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Mario Basurto

m~f?.~

Michael P. Latz

. ,I

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
CORRECTED

JENKINS, MAURICE

Case#

05WC048316

Employee/Petitioner

14I\VCC0092
WALSH CONSTRUCTION
Employer/Respondent

On 3/22/2013, an arbitration decision on this case was filed with the Illinois Workers, Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2830 THE MARGOLIS FIRM PC
CHARLES J CANOIANO
55 W MONROE ST SUITE 2455
CHICAGO, IL60603

1622 HINSHAW & CULBERTSON LLP
ROBERT J FINLEY
221 N LASALLE ST SUITE 300
CHICAGO, IL 60601

..

'
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STATE OF ILLINOIS

)SS.
COUNTY OF COOK

)

0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

~ None of the above

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION CORRECTED DECISION

Maurice Jenkins

Case# 05 WC 48316

Employee/Petitioner

Consolidated cases:

v.

Walsh Construction
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Richard Peterson on June 27, 2011; August 1, 2011 ; August 26,
2011; and Lynette Thompson-Smith, on December 6, 2011; October 30 and October 31,2012, Arbitrators ofthe
Commission, in the city of Chicago. After reviewing all of the evidence presented, Arbitrator Thompson-Smith
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

0 Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. iZJ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
A.

F.
G.
H.
I.
J.
K.
L.
M.
N.
0.

.

IX] Is Petitioner's current condition of ill-being causally related to the injury?

0

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
IX} Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
~What temporary benefits are in dispute?
TPD
~ Maintenance
~ TTD
~ What is the nature and extent of the injury?
!X] Should penalties or fees be imposed upon Respondent?
!X] Is Respondent due any credit?
Other

0
D

D

0

lC..IrbDec 11/11 {(}(} W. Randolph Street #8-1110 Cllicogo.!L 60601 3111814-661 I Toll-free 8661351-3033
Web site: wu•w ill"cc.il gov
Downstate offices: Collinn•ille (l/ 8 '346-34 50 Peoria 309/6 71-30 /9 Rocl..forrl 815198 7-7191 Springfield 1 171785-7084
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FINDINGS

On 10-17-05, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is partially, causally related to the accident.

In the year preceding the injury, Petitioner earned $73,840.00; the average weekly wage was $1 ,420.00
On the date of accident, Petitioner was 41 years of age, sillgle with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent It as not paid all appropriate charges for all reasonable and necessary medical services.
Respondent is entitled to a credit of$20,281.99; $5,278.67 for medical payments and $15,003.32 for union
disability payments, pursuant to Section 80) of the Act.
ORDER

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of $946.66/week for 365 3/7 weeks,
commencing 10-21-05 through 10-31-12, as provided in Section 8(b) of the Act.
Jt!/edical benefits
Respondent shall pay the outstanding, reasonable and necessary medical services up to $154,358.90 directly to the
service providers, pursuant to Sections 8(a) and 8.2 of the Act.
Permanent Total Disability
Petitioner has not proven that he is permanently, totally disabled therefore Respondent shall pay Petitioner
benefits of$591 .77/week for 250 weeks as the injury has resulted in 50% loss of use of a man as a whole, as
provided in Section 8( d)2 of the Act.
Penalties and attomey'sfees
No penalties or attorneys fees are awarded.
RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE: If the

Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
{
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The disputed issues in this matter are: 1) accident; 2) causal connection; 3) medical
bills; 4) temporary total disability; 5) penalties; 6) attorney's fees; and nature and
extent. See, AXl.
Mr. Maurice Jenldns, hereafter referred to as (the "Petitioner"), worked for Walsh
Construction Company hereafter referred to as (the "Respondent") in the capacity of a
union carpenter. On October 17, 2005, a co-worker dropped a two-foot piece of oak
lagging board, from approximately fifteen (15) to twenty (20) feet above. The board hit
the left front brim of Petitioner's hardhat, knocking off and bending his corrective lens
glasses. Walsh Safety Manager, James Conway, investigated the accident and prepared
the first report of injury. Mr. Conway drove Petitioner to the occupational clinic at
Concentra where the doctor took a history. i.e., nThe patient states that he had a piece of
wood fall from about 15 feet onto his head. He did have a hard hat on. The incident
happened three (3) hours ago, and he still feels a little foggy. He is concerned with
further damage. The pain is located on the left forehead". The pain was described as
aching, ill defined and non-radiating.

The doctor further noted that Petitioner's

symptoms were exacerbated by working and he could not identify any alleviating
factors.

The petitioner denied loss of consciousness, dizziness, headache, nausea,

vomiting, neck pain, paresthesias, bleeding, and had a full recollection of the event. The
physical examination of his head revealed no ecchymosis or sinus tenderness or soft
tissue swelling. Tenderness at the left forehead directly about the eyebrow was noted.
The doctor diagnosed a face/scalp contusion. He was taken off work for the rest of his
shift, given a prescription for Ibuprofen; and instructed to return the next day for a
follow-up evaluation. See, PX5 & RX A, B.
On October 18, 2005, Petitioner returned to the doctor's office with complaints of
sporadic head pain and amnesia. Petitioner stated that his head took the brunt of the
hit when a piece of oak wood weighing approximately 25 pounds fell approximately 25
feet, hitting him on the front of his helmet. Since then he stated that he was having
shooting pains in his head, slight sporadic blurred vision in his left eye and temporary
memory loss. Petitioner denied loss of consciousness, neck or back pain. While at the

..
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doctor's office, he began to demonstrate confused behavior; wandering around the office
and not answering simple questions. Concentra transported him by ambulance to the
emergency room of Mercy Hospital ("Mercy"), where he continued to make complaints
of left forehead tension and shocks, confusion, and memory loss. He gave a history of
wood falling 20 feet and hitting his hard hat. His physical examination was normal and
the review of systems was negative, including alert and oriented signs; no posterior
midline cervical spine tenderness, there was a normal level of alertness; there was no
focal neurological deficit, and no painful distracting injuries. The examining physician
at Mercy did not record any apparent physical injury; there was no bruising, scabs or
scratches. Diagnostics films and tests were negative and he was given Tylenol for pain
to his forehead and left eye. See, PX1 & 2.
On October 19,

Petitioner again presented to Concentra, complaining of light-

2005,

headedness and disorientation. He stated that he could not remember certain events
that had happened yesterday; however, he remembered the traumatic event that caused
the accident. He complained about "being no better at his job" though he had not
worked since the day of the accident. The only physical finding on examination was
tenderness above his left eyebrow. Petitioner was prescribed Ibuprofen and his work
activity status was modified, i.e. he was ordered not to function in a safety sensitive
position. Petitioner returned to work Vv;th his restrictions and was terminated for
insubordination; after becoming aggressive with his supervisor and refusing to work in a
certain area that the respondent states was within his restrictions. See, PXs.
On October

20, 2005,

the doctor's continued diagnosis was contusion of the face, scalp

and neck with the petitioner being in no acute distress. The CT scan of Petitioner's head
was read as normal; his prescription was continued and he was advised to return on an
urgent basis if the symptoms worsened.
On October 27,

2005,

the Petitioner still reported headaches and stated that he was

given Vicodin at the emergency room, which helped the pain. The doctor noted that the
petitioner was taking his prescribed medications but still had pain located on the frontal
scalp. He again denied loss of consciousness, dizziness and nausea. The Arbitrator
2

Maurice Jenkins
osWC48316
notes that the doctor states that "He still feels like he is "slower" and does not work or
think as fast as he did before he was hit on the head. Patient has been working \vithin
the duty restrictions". The Arbitrator further notes that from testimony at trial, the
petitioner was not working for Respondent, at this time. On this date, the petitioner was
released from medical care and no further visits were authorized. See, PXs.
On February 17, 2007, the petitioner presented to Dr. Michael J. Schrift and the doctor
noted that the petitioner has epilepsy with post concussion syndrome and a history of
cerebrovascular disease, traumatic brain injury, and epilepsy; and exhibits paranoia and
depression, which he claims, is because he cannot resume working. See, PX8.
Approximately one (1) year later, on February 27, 2008, the petitioner was admitted to
the locked psychiatric unit of Jackson Park Hospital and place on close observation and
medicated. He was expected to stay for approximately two (2) weeks. See, PX 7·
On March 19, 2008, the petitioner is diagnosed as having bipolar disorder \vith seizure
disorder. See, PX6.
On May 23, 2008, Petitioner presented with auditory hallucinations, violent behavior
and paranoia. He feared that his mother and brother were trying to kill him. He stated
that his paranoia started after he was hit on the head while working in 2005 and he
discussed having seizures and passing out. He stated that he finished high school
\vithout many problems and had been "in construction since age 19". The doctors'
impressions were: since memory dysfunction is the most common cognitive impairment
reported after a head injury and Petitioner's performance in memory related tasks was
in the average range; there was no indication of such an experience. They also stated
that informational processing speed also tends to decrease, as a result of a head injury
and the petitioner did not demonstrate significant speed deficits in tasks involving
processing information.

The doctor's assessment was that petitioner exhibited a

significant change in his personality, which was likely caused by his history of head
trauma, although he did not delineate the significant traumatic events in Petitioner's

3
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history. Petitioner was diagnosed as having schizophrenia/ paranoia psychosis. See,
PX3.

Witness by Deposition: Dr. Felise Zollman

Dr. Felise Zollman, the respondent's independent medical examiner, testified on two (2)
occasions, January 27,

2010

and March

10, 2010 .

She did not physically examine the

petitioner but rather reviewed his medical records. They indicated that he had been
having seizures since

1993

and was hospitalized in August of

2003 .

The history

provided at that time was that the petitioner had had an old head trauma as a child and
that he had not been taking his seizure control medication, i.e. Dilantin; which put him
at a greater risk for having seizures. She opined that uthe symptoms that Petitioner
complained of, after the accident, appeared to have resolved within one month, because
it is not the nature of a mild traumatic brain injury, typically, to cause the type of
significant impairment that would keep someone out of work for an extended amount of
time". She reviewed Petitioner resulting brain injuries from a motor vehicle accident on
February

2, 2004.

She also testified that the petitioner's aggression and behavioral

changes that resulted in his termination from work may be related to the work accident
but because the petitioner had prior arrests for assault, etc. he seemed to exhibit a
pattern of periodic, aggressive behavior. She also reviewed a forensic, psychiatric report
from a Dr. Nadkarmi, which had been ordered by the Court to determine if the
petitioner was competent to stand trial. The Arbitrator notes that this report was not
produced as an exhibit to Dr. Zollman's deposition and therefore was unavailable for the
Arbitrator's review. The Arbitrator also notes that on October 28,

2007 ,

the petitioner

was recorded fighting with an individual in a fast food restaurant then assaulting a
police officer who was apparently called to the scene. The petitioner and two officers
were in a struggle, which lasted approximately five (5) minutes, before both officers
were able to subdue him. The petitioner was subsequently arrested and the Arbitrator
can only presume that these were the circumstances for which this report was ordered.
Dr. Zollman also reviewed Dr. Nettem's records of February 7,

2006,

when Petitioner

presented for a physical examination, which history states that the petitioner denied any
complaints and upon examination stated that his last seizure was two months prior and
4
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was awake, alert and under no distress. The doctor ordered blood work. On February
10, 2006, upon examination, the petitioner again presents with no complaints and Dr.
Zollman testifies that on this date, the petitioner reported no further symptoms which
would be reasonably related to a brain injury, i.e. no report of headache, memory loss,
confusion etc. On cross-examination, the doctor testified that once a person has had
three or more brain injuries or concessions, the risk of cumulative residual impairment
increases. In the doctor's continuing deposition, taken on March 10, 2010, she testified
that upon the petitioner initial diagnosis of epilepsy, which occurred around age four
and a history of him moving toward cognitive and neuropsychiatric issues; this
condition was manifested by intermittent behavioral problems; and she opined that his
medical records reflected that he had been diagnosed as having a thought disorder, i.e.,
schizophrenia, rather than a mood disorder, i.e. bipolar disorder. She also reviewed
Respondent's Exhibit 31, attached to the first deposition, which is a report from Madden
Mental Health Center which diagnosed Petitioner as having 1) mood disorder; 2)
epilepsy, 3) history of injury; and 4) interpersonal problems, testifying that those
doctors obviously disagreed with her opinion, as they stated that the petitioner initial
problem was a mood disorder. See, PXss, RXs E, pgs. 30-58, 77-87; F, pgs 5-12; 21-28;
&K.

Dr. Zollman further testified that the blow to Petitioner's head was "quite possibly"
responsible for the uncharacteristic irritability displayed by Petitioner in the days
following his accident, which served as the Respondent's basis for terminating
Petitioner's employment due to insubordination. See, RXs F& E. Dr. Zollman opined
that statistically, individuals who sustain a concussion such as that sustained by the
petitioner, would generally be expected to have their symptoms completely resolve
within 10-14 days.

Dr. Zollman reviewed the records of Dr. Munoz who treated

Petitioner for approximately one month post-accident for symptoms, which included
persistent severe headaches and memory loss.

Dr. Zollman also testified that

approximately 10 to 15% of people, who have a mild traumatic brain injury, would also
have persistent symptoms, i.e., post-concussive syndrome. See, RX41.

s

.
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Witness by Deposition: Dr. James L. Reilly

After a stringent direct examination by Respondent's attorney, the following facts were
elicited: that Dr. James L. Reilly, assistant professor at the University of Illinois.
Department of psychiatry was non-board certified. He performed a clinical evaluation
of Petitioner, on April 24, 2007, upon request of Dr. Schrift. His report concluded that
the petitioner has a persistently elevated anxiety, as a result of his work site accident of
October 17, 2005. This conclusion was based upon Dr. Reilly's interviews with the
Petitioner, his mother and his girlfriend, Ms. Fay Hopkins; and the information that the
petitioner provided in the neuropsychological history questionnaire as well as his
interpretation of data that the petitioner provided on a number of clinical testings,
including but not limited to a MMPI. The doctor only reviewed medical records that
were post-accident i.e., from October 17, 2005 through April24, 2007; and did consider
pre-existing conditions i.e., anxiety disorder or similar types of complaints based on the
Petitioner's integrative history. He concluded, on the available information, that it did
not seem likely to him that the pre-existing issues were relevant. In addition, the doctor
testified that there is a strong degree of likelihood that there was an association between
the emergence of Petitioner's anxiety symptoms and his accident. The doctor admitted
that statistically speaking, the petitioner's anxiety could be a function of his epilepsy and
the stress of him being unemployed. He also testified that Petitioner's score on the
MMPI-2 tests under the lie scale was 74, which indicated upwards of two standard
deviations above normal and would be considered elevated; and that most of petitioner's
additional scores were elevated. The doctor further testified that those scores, taken
with his responses across all of the scales, did not invalidate his profile and that the
petitioner's tests indicated that he was not demonstrating sub-optimal performances on
these tests or that he was malingering. See, RX H, pgs 8-78.
Witness by Deposition: Dr. Marvin Rossi

Dr. Rossi testified, after reviewing Petitioner's medical records that he could not
established a baseline for the petitioner's seizure disorder. See RX G.

6
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Witness at hearing: Ms. Faye Hopkins
The Commission heard testimony from Petitioner's companion, Faye Hopkins. Ms.
Hopkins testified in August 2011, that she had known Petitioner, well, since they met in
2002.

She further testified that she had daily telephone conversations with Petitioner

and that they would go out or spend time with one another at least two (2) to three (3)
days per week. Ms. Hopkins testified that she never witnessed Petitioner exhibit violent
behavior prior to the accident, nor did she ever witness him lapse into extended states of
depression, until after his injury. Ms. Hopkins testified that within three (3) to four (4)
days of his accident, Petitioner began exhibiting cognitive difficulties, uncharacteristic
aggression; and he was short tempered. Ms. Hopkins also testified that since his
accident she has observed Petitioner complain of constant fatigue, to be inarticulate in
his speech, to have balance issues; and to have a tendency to "zone" or seem to be
staring into space.

Witness at hearing:
The Commission heard testimony from Mr. Joe Payne. Mr. Payne testified that he has
known Maurice J enldns for many years. Mr. Payne further testified that in 2001, he was
working as a union Carpenter in Chicago and that he worked on jobs, side-by-side, with
Petitioner for Scandinavia Construction Company. Mr. Payne testified that Petitioner
had the reputation in the trade community for being dependable and a very hard
worker. Mr. Payne also testified that he personally observed Petitioner as being a
competent carpenter and a very hard worker. Mr. Payne also testified that Petitioner
always exhibited what he termed as an outstanding, bubbly personality and that the
petitioner's personality had changed after the accident. On cross-examination, the
witness testified that he was arrested for robber and spent eighteen (18) months in a
state penitentiary, in 1987-1988.

Witness at hearing:
The Commission also heard testimony from Mr. Darrell Jacobson.

Mr. Jacobson

testified that he had known Petitioner since the two of them went through high school
7
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As they were growing up, Mr. Jacobson testified that

Petitioner and he were among the biggest kids in their class, which made them targets
for other young men who were trying to prove themselves. This situation resulted in a
number of fistfights. Petitioner testified that he was frequently challenged to fight as a
young man and that these altercations resulted in multiple contacts with law
enforcement, though he was never charged with any crime on those occasions.
Mr. Jacobson testified that he loved the petitioner "like a brother" and always enjoyed
his company but that since the accident, Mr. Jacobson literally "cannot stand to be in his
company because of the change in Petitioner's personality." When asked to elaborate,
Mr. Jacobson explained that Petitioner is nothing like his former self and that he used to
be an "easy going, nice guy."

Mr. Jacobson testified that "now Petitioner is so

confrontational and has such a short fuse that it is virtually impossible to go out in
public with him."
Witness at hearing:
The Commission heard testimony from Mr. Gerald Hamilton, a retired homicide
detective, who is a 30-year veteran of the Chicago Police Department. Mr. Hamilton
testified that he owned two of the three homes on the block when Petitioner's family
moved into the third home, sometime in 1979. Mr. Hamilton further testified that he
was not just a neighbor to Petitioner and his family but they were like family. Mr.
Hamilton demonstrated an intimate familiarity with Petitioner's family including the
names and ages of his family members, his awareness that Petitioner's mother died
from cancer, and his attendance at her funeral.

Mr. Hamilton also testified that

throughout the time he was a neighbor and close friend of Petitioner's family, he
fostered a number of youths. Mr. Hamilton further testified that the boys he fostered
when Petitioner was in his teens, were the same age as Petitioner. Mr. Hamilton
testified that his foster children and Petitioner would often engage in activities together
such as playing basketball or softball. Mr. Hamilton explained that these joint activities
provided still additional opportunities for Mr. Hamilton to observe Petitioner, as he was
growing up. Mr. Hamilton described Petitioner as a nice young man, a good person and
8
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someone whose entire family looked up to as a role model because he had risen above
poverty, learned a trade and was earning a good living.
Witness at hearing:
Treating neuro-psychiatrist, Dr. Michael Shrift, testified that Dr. Zollman's assertions
were reasonable assuming a healthy brain and no prior injuries, which assumption was
entirely unwarranted in the case of Petitioner. In his testimony, Dr. Schrift emphasized
that Petitioner did not have a healthy brain at the time of the accident. Various
radiographic studies performed contemporary to the accident disclosed an old injury.
Dr. Schrift testified that those studies memorialized a distant event, which had caused
the death of certain brain cells and thereby compromising Petitioner's brain, making his
brain more vulnerable to injury. Dr. Schrift testified that traumatic brain injury is
cumulative in nature and explained that Petitioner's pre-existing epilepsy, alone, is
evidence that he did not have a healthy brain at the time of the accident. Dr. Schrift
further testified that Petitioner's assertion that his seizure disorder was controlled prior
to the incident on October 17, 2005, but much less so after the accident, is entirely
consistent with the medical science.
Dr. Schrift further testified that certain brain structures are several feet long and extend
from the brain throughout the length of the spinal cord. Dr. Schrift explained that when
someone suffers a blow to the head, there is a very rapid acceleration and concomitant
deceleration, which can cause a shearing effect, damaging these long structures. Dr.
Schrift further explained that the structures cannot heal or regenerate once they are
gone. In further support of Dr. Shrift's opinion that Petitioner sustained additional
damage to his brain on October 17, 2005, which continues to contribute to his present
state of ill being, Dr. Schrift discussed various radiographic studies performed shortly
after the accident, which demonstrated multiple localized areas of hypo-perfusion
(reduced blood flow) in the cortex of Petitioner's brain. These areas included the dorsolateral prefrontal cortex, the orbito-frontal areas and temporal lobes.

Dr. Schrift

explained that these areas are additionally prone to traumatic injury because, the
cranium supports these areas of the brain by means of a bone shelf. And when there is
9
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trauma to the area of the forehead, Dr. Schrift explained that the brain slams against
this hard bony shelf, causing injury to the brain. The doctor testified that this was the
mechanism of injury that the petitioner had suffered. Dr. Schrift testified that these
areas of the brain are responsible for executive functioning, which includes such things
as decision-making, the ability to plan, the ability to focus one's attention and the ability
to conduct one's self in accordance with societal norms.
The Arbitrator viewed security video from a restaurant that Petitioner patronized on
October 28,

2007.

See, PXss. The video depicts Petitioner standing in the lobby of a

take-out restaurant, holding a briefcase, and then he suddenly appears to be hoarding
ketchup packets. Without apparent provocation or motive, Petitioner begins fighting
with patrons and eventually fighting with responding law enforcement officers. This
incident gave rise to felony charges of battery on law enforcement. Dr. Shrift was
present in the hearing room for the viewing of this video and he explained that
Petitioner was experiencing what Dr. Schrift called postictal psychosis. Dr. Schrift
explained that Petitioner's seizure activity is responsible for postictal psychosis, which is
characterized as auditory and visual hallucinations, delusions, paranoia, affect change,
and aggression, which can last for hours or days. Many of these characteristics are
clearly visible in the video, as pointed out by Dr. Shrift during his direct examination.
There is no evidence that Petitioner ever experienced such a state, prior to his work
injury of October 17, 2005.
Witness at hearing:
Mr. Maurice Jenkins

A review of that transcript of the petitioner's testimony was not very helpful. On only
two occasions did he answer questions with some clarity, which was when he was asked
if he was a "fun-loving and easy going guy" prior to the accident and some of the
questions regarding his arrests. See, Tr. of August 26,

2011,

pgs. 39-44. The rest of the

transcript shows a petitioner who has either loss most of his memory regarding this
accident and his subsequent medical treatment; or one who is skillful in evading
answers to questions he does not wish to answer. However, the Arbitrator notes that
10
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she had three (3) pre-trials with both attorneys and the petitioner and his uncle; and
finds that the Petitioner, while obviously in a deteriorated mental and physical state;
was able to express himself with decorum and explain his situation, as he sees it. In
addition, on a later date, he testified more coherently. See, Tr. of October 30, 2012.
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CONCLUSIONS OF LAW

C.

Did an accident occur that arose out of and in the course of
Petitioner's employment by Respondent?

Under the provisions of the Illinois Workers' Compensation Act (the "Act"), the
Petitioner has the burden of proving, by a preponderance of credible evidence, that the
accidental injury both arose out of and occurred in the course of employment. Horath

u. Industrial Commission, 96 Ill. 2d 349, 449 N.E. 2d 1345 (1983). An injury arises out
of the Petitioner's employment if its origin is in the risk connected with or incidental to
employment so that there is a causal connection between the employment and the
accidental injury. See, Warren v. Industrial Commission, 61 Ill. 2d 373, 335 N.E. 2d
488 (1975). See also, Technical Tape Corp. v. Industrial CommissionJ. 58 Il1.2d 226
(1974). The mere fact that the worl<er is injured at a place of employment will not
suffice to prove causation. The Act was not intended to insure employees against all
injuries. See, Quarant v. Industrial Commission, 38 Ill. 2d 490,231 N.E. 2d 397 (1967).
The burden is on the party seeldng an award to prove, by a preponderance of credible
evidence, the elements of the claim; particularly the pre-requisite that the injury
complained of arose out of and in the course of employment. See, Hannibal, Inc. v.

Industrial Commission, 38 Ill. 2d 473,231 N.E. 2d 409,410 (1967).
The Arbitrator finds from a review of the record and testimony of the witnesses that
Petitioner did have an accident that arose out of and in the course of his employment.

F.

Is Petitioner's current condition of ill-being causally related to the
injury?

In making a claim under the Workers' Compensation Act, (the "Act"), an employee bears
the burden of proving all of the elements of his case including the extent and permanency
of his injury. It is within the province of the Commission to determine the factual issues,
to decide the weight to be given to the evidence and the reasonable inferences to be
drawn there from; and to assess the credibility of witnesses. See, Mm·athon Oil Co. v.

Industrial Comm'n, 203 Ill. App. 3d 809, 815-16 (1990). Moreover, it is the province of
the Commission to decide questions of causation, and to resolve conflicting medical
12
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evidence. See, Steve Foley Cadillac v. Industrial Comm'n, 283 Ill. App. 3d 607, 610
(1998).

A careful review of Petitioner's medical records demonstrates that prior to the work
accident, he had a childhood trauma to his head which subsequently resulted in him
acquiring an epileptic condition. He also suffered additional injuries to his head in a
motor vehicle accident in February of 2004. However, there is unrebutted testimony
from several witnesses, including the petitioner that he was working in a full duty
capacity, as a union carpenter, for several years before the work accident and was
apparently able to work compatibly with his co-workers and supervisors. There is also
unrebutted testimony that the petitioner's personality changed after the accident and
while some of the witnesses who testified for the petitioner also testified that they had
been incarcerated early on in their lives, the Arbitrator finds that their testimony
regarding the change in the petitioner's personality, after the accident, to be credible.
The Arbitrator also notes that the petitioner has had accidents, since the work accident;
stemming from his failure to take anti-seizure medication as well as "run ins" with law
enforcement as a result of anti-social behavior; which may well be because of his failure
to take prescribed medications. Currently, Dr. Schrift has testified that he believed that
Petitioner's epilepsy was exacerbated by the accident becoming more frequent and
intense. However, the doctor was not aware of and had not reviewed the petitioner's
medical records from him falling and hitting his head in April of 2006 and was also
unable to review any of petitioner's medical records prior to the accident therefore was
not able to establish a baseline condition of petitioner head injuries. It is established
law that at hearing, it is the employee's burden to establish the elements of his claim by
a preponderance of credible evidence. See, Illinois Bell Tel. Co. v. Industrial Comm'n.,
265lll. App. 3d 681; 638 N.E. 2d 307 (1st Dist. 1994). This includes the issue of whether
Petitioner's current state of ill-being is causally related to the alleged work accident. I d.
A claimant must prove causal connection by evidence from which inferences can be
fairly and reasonably drawn. See, Caterpillar Tractor Co. v. Industrial Comm'n., 83 Ill.
2d 213; 414 N.E. 2d 740 (1980). In addition, causal connection can be inferred. Proof of
an employee's state of good health prior to the time of injury and the change
13
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immediately following the injury is competent as tending to establish that the impaired
condition was due to the injury. See, Westinghouse Electric Co. v. Industrial Comm'n,
64 Ill. 2d 244, 356 N.E.2d 28 (1976). Furthermore, a causal connection between work
duties and a condition may be established by a chain of events including Petitioner's
ability to perform the duties before the date of the accident and inability to perform the
same duties following that date. See, Darling v. Industrial Comm'n, 176 Ill.App.3d 186,
193 (1986). Here, the petitioner was admittedly not in perfect health but was able to
work at a complex job and maintain a decent lifestyle. He has not worked since the
accident and has had intervening accidents since that time, according to his doctor, due
to the exacerbation of his epileptic condition, which has resulted in elevated seizure
activity. In addition, he is now exhibiting anti-social behaviors toward total strangers,
resulting in him being hospitalized and/ or incarcerated, which he apparently was not
doing while he was working as a union carpenter.

The Arbitrator finds that the

petitioner's current condition of ill-being is causally related to the accident.

J.

Were the medical services that were provided to Petitioner
reasonable and necessary? Has Respondent paid all appropriate
charges for all reasonable and necessary medical services?

The respondent has not provided all reasonable and necessary services or paid for them.
The remaining bills are as follows:
UIC Department of Psychiatry Medical Bill

Fee Schedule Amount

Charges

Date of Service

$9o.oo

o8-1o-o6

($106.88)

$9o.oo

08-12-06

($85.02)

$150.00

08-14-06

($142.64)

Charges

Date of Service

$350.00

11-10-06

($212.54)

$130.00

12-19-06

($107.86)
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$130.00

01-03-07

($107.86)

$130.00

01-17-07

($107.86)

$130.00

03-30-07

($107.86)

$130.00

04-17-07

($107.86)

$750.00

04-24-07

($570.00 POC76)

$1,250.00

04-24-07

C$95o.oo POC76)

$130.00

05-03-07

($107.86)

$130.00

05-17-07

($107.86)

$130.00

07-23-07

($107.86)

$130.00

09-07-07

($107.86)

$130.00

10-23-07

($107.86)

$130.00

12-18-07

($107.86)

$55.00

01-11-08

($109.98)

S5s.oo

01-24-08

($109.98)

$ss.oo

02-04-08

($109.98)

$ss.oo

02-15-08

($109.98)

$ss.oo

06-20-08

($109.98)

$80.00

oS-19-08

($129.98)

$76.00

09-12-08

($129.98)

$76.00

10-08-08

($129.98)

$76.00

11-11-08

($129.98)

Charges

Date of Service

$76.00

03-17-09

($136.96)

$76.00

04-14-09

($136.96)
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$76.oo

06-20-09

($136.96)

$76.00

08-12-09

($136.96)

$71.00

10-20-09

($136.96)

$71.00

11-18-09

($136.96)

$71.00

03-29-10

($134·93)

$71.00

04-19-10

($134·93)

$71.00

06-02-10

($134·93)

$71.00

07-15-10

($134·93)

$71.00

09-21-10

($134·93)

$71.00

11-04-10

($134·93)

$71.00

01-03-11

($136.29)

$71.00

02-07-11

($136.29)

$71.00

03-02-11

($136.29)

$71.00

04-25-11

($136.29)

$71.00

05-31-11

($136.29)

$29.20

05-20-11

($ 29.20)

$21.00

05-20-11

($ 21.00)

$1,112.00

05-20-11

($1,170.06)

$877.00

05-20-11

($666.52)

$37.65

05-20-11

($37.65)

$88.00

05-20-11

($88.oo)

$184.00

05-24-11

($105.52)

$164.00

05-24-11

C$44.83)

$146.00

05-24-11

C$47.39)
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$24.00

05-24-11

Charges

Date of Service

$120.00

05-24-11

($77·59)

$97.00

05-31-11

($1g6.29)

$104.00

07-06-11

C$136.59)

$158.00

09-07-11

($64.39)

$135.00

09-07-11

($31.84)

$26.00

09-07-11

($11.02)

$104.00

09-07-11

($95-40)

$104.00

11-09-11

($95·40)

$203.00

11-15-11

C$115.96)

$197.00

11-15-11

($73.86)

$26.00

11-15-11

($11.02)

$129.00

11-15-11

($54·31)

$39.00

11-15-11

($39.00)

$39.00

11-15-11

($39.00)

$104.00

03-19-12

($97.22)

$158.00

03-20-12

($54·73)

$135.00

03-20-12

($37·34)

$26.oo

03-20-12

($14.81)

$72.00

03-20-12

($38.30)

Charges

Date of Service

$104.00

05-14-12

($97.22)

$109.00

oS-09-12

($97.22)

($15.74)
Fee Schedule Amount

Fee Schedule Amount
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City Of Chicago EMS Medical Bills
*Emergency Care calculated at POC76*
Charges

Date of Service

$521.00

Fee Schedule Amount

10-18-os

($227.24)

06-04-07

($353·40)

06-21-07

($395·96)
($383.80)

$505.00
Total $1,432.16

UIC Pathology Medical Bills
Fee Schedule Amount

Charges

Date of Service

$36.00

09-26-06

($125.59)

$284.00

12-05-06

($870.00)
($220.14)

$83.00
Total $403.00

Foundation For Emergency Services Medical Bill St. Bernard Hospital
Charges

Date of Service

$208.00

05-22-08

Fee Schedule Amount
($199.97)

Total $199.97

Radiological Physicians. Ltd Medical Bill Mercy Hospital
Charges

Date of Service

$151.00

04-13-06
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Total $138.86
Pathology Consultants Medical Bill
Charges

Date of Service

$58.oo

04-13-06

Fee Schedule Amount
($171.58)

Total $58.oo
Crandon Emergency Physicians (South Shore Hospital) Medical Bill
Charges

Date of Service

$386.oo

10-28-07

Fee Schedule Amount
($294.16)

Total $294.16
AMIC Advanced Medical Imaging Center Medical Bill
Charges

Date of Service

$1,452.00

Fee Schedule Amount

04-27-06
Total $1,246.93

Anil Gulati. M.D. Neurologist Medical Bill
Charges

Date of Service

$275.00

06-22-06

($283.39)

$125.00

07-20-06

($82.18)

$125.00

08-02-06

($82.18)

$150.00

Fee Schedule Amount

($124.64)

Total $564.00
UIC Hospital Medical Bills
Charges

Date of Service

$2,622.00

08-03-06
08-04-06
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08-09-06
o8-u-o6
11-21-06
02-23-07

($1,751.42)

$11,000.00

08-04-06

Ssoo.oo

08-04-06 to 08-14-06

$10,200.00

08-04-06 to 08-14-06

(ROOM)

$83.15

08-04-06 to 08-14-06

(DRUGS)

$393.05

08-04-06 to 08-14-06

(DRUGS)

$73·50

08-04-06 to 08-14-06

(DRUGS)

$328.00

08-04-06 to 08-14-06

$897.00

08-04-06 to 08-14-06

$147.00

08-04-06 to 08-14-06

$90.00

08-04-06 to 08-14-06

$1,273.00

08-04-06 to 08-14-06

$415.00

08-04-06 to 08-14-06

$612.00

08-04-06 to 08-14-06

$201.00

08-04-06 to 08-14-06

$1,172.00

08-04-06 to 08-14-06

$87.00

08-04-06 to 08-14-06

$2,593.00

08-04-06 to 08-14-06

$949·55

08-04-06 to 08-14-06

(POC65)

$5,336.00

08-04-06 to 08-14-06

(DRUGS)

$90.00

08-12-06

($102.97)
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$150.00

08-14-06

$458.oo

09-26-06

$111.00

09-26-06

Charges

Date of Service

$347.00

09-26-06

Charges

Date of Service

$35.00

11-06-06

$4,769.80

11-21-06

$3,407.00

11-21-06

$1,438.00

12-05-06

$57.oo

12-12-06

($91.63)

$57.oo

12-12-06

($91.63)

$607.60

01-03-07

$434.00

01-03-07

$40.00

02-23-07

$128.00

02-23-07

$594.00

02-23-07

$466.00

02-23-07

$130.00

09-07-07

(Meds)

$130.00

10-23-07

(Meds)

$130.00

12-18-07

(Meds)

$422.00

12-23-07

$75.00

01-11-08

($57.00)

$75.00

01-24-08

($57.00)
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$75.00

02-04-08

C$57.00)

$75.00

02-15-08

($57.00)

$174.00

02-05-08

$53.00

04-01-08

$110-41

04-01-08

Charges

Date of Service

$75.00

06-20-08

($57.00 POC76)

$75.00

07-04-08

($57.00 POC76)

$84.00

08-19-08

($63.84 POC76)

$416.00

09-10-08

($316.16 POC76)

$84.00

09-12-08

($63.84 POC76)

$84.00

10-08-08

($63.84 POC76)

$84.00

11-11-08

($63.84 POC76)

$84.00

03-17-09

($63.84 POC76)

$9s.oo

07-07-09

($77·96)

$1,507.00

07-07-09

($860.74)

$216.00

03-29-10

($162.97)

$89.00

04-19-10

($134·93)

$89.00

06-02-10

($134·93)

$97.00

09-21-10

($134·93)

$97.00

11-04-10

($134·93)

$268.00

01-03-11

($203.65)

$97.00

02-07-11

($136.29)
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$97.00

03-02-11

($136.29)

$97.00

04-21-11

($136.29)

$97.00

04-25-11

($136.29)

$2,164.85

05-20-11

($1,476.72

$638.oo

05-24-11

($291.07)

05-24-11

($150·97)

$97.00

05-25-11

($136.29)

$97.00

05-31-11

($136.29)

Total $57,583.20

Cottage Emergencv Phvsicians (Jackson Park Hospital) Medical Bills
Charges

Date of Service

$535.00

07-29-06

C$442.09)

$386.00

10-28-07

($283.39)

Fee Schedule Amount

Total $725.48

Northwestern Medical Facultv Foundation Medical Bills
Fee Schedule Amount

Charges

Date of Service

$24.00

04-30-06

($24.00)

$228.00

04-30-06

($322.50)

$5oo.oo

04-30-06

($474.84)

$6.oo

05-01-06

($6.oo)

$218.00

05-01-06

($172.87)

$194.00

05-01-06

($165.31)

$385.00

05-01-06

($330.62)

Total $1,401.64
23

Maurice Jenldns
o5WC48316

14Il¥CC0092

Jackson Park Homital Medical Bills
Charges

Date of Service

Fee Schedule Amount

$1,247.00

u-o8-o5

($1,247.00)

$610.50

02-08-06

($301.61)

$901.00

07-20-06

($362.64)

$180.00

07-29-06

($259.96)

$12,840.00

07-29-06
07-31-06

\..

r

Charges

Date of Service

$500.00

07-30-06

C$409.03)

07-30-06

($200.26)

10-28-07

($3,056.18)

'

-....

1

J

......

r

~325.00

$4,021.30

........,

$1?11..10
~·--,

Fee Schedule Amount

(

.. . .

($124.10)

01-04-08,
' -.....

$137.00

01-04-08

($124.10)

$124.10

01-16/12

($124.10)

$153.00

01-17-08

($153.00)

$2,976.42

01-08-08

($2,262.07)

$308.00

12-14-08

($234.08)

$8,249·48

02-27-08

($6,269.60)

$831.00

01-27-09

($437·94)

$63.68

02-28-09

$5,859·48

$349.00

1

2-22-07 thru
12-26-07

($5,859·48)

o8/21/10

($265.24)
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$415.00

08-21-10

($207.59)

$169.00

12-29-08

($82.89)

$169.00

02-10-09

($82.89)

$1,274.00

02-17-09 thru
02/27/09

($573.15)

$357.00

03/06/09

($242.32)

$332.00

o8/23/09

($252.32)

Total $32,953.33

Friedell Clinic Medical Bill~ {treatment r~ndered at JacksQn Park Hos:gital)
-Fee ScheduieAm~unt

Charges

Date of Service

$35.00

n · o8-o5

($35.00)

$224.00

02-07-06

($136.03)

$224.00

02-10-06

($~36.03)

$224.00

04-14-06

($136.03)

$224.00

04-24-06

($136.03)

$224.00

05-15-06

($136-03)

$224.00

06-23-06

($136.03)

$224.00

07-03-06

($136.03)

$35.00

07-29-06

($53.84)

$70.00

07-30-06

($107.68)

$164.00

07-31-06

($165.31)

$422.00

12-23-07

($165.31)

$137.00

01-04-08

($143·98)

25

.

~

.

Maurice jenkins
osWC48316

14I \7 CC0092

$124.10

01-04-08

($94.31 POC76)

$124.10

01-16-08

($94.31 POC76)

Total $1,747.14
Mercv Medical Bills
Charges

Date of Service

Fee Schedule Amount

$6g8.oo

10-22-05

($698.oo)

$1,497.86

11-07-05

($1,497.86)

$2,000.00

04-13-06

($1,520.00)

$1,600.00

09-16-09

($963.35)

Total $4,679.21
Mercy Physician Billing
Charges

Date of Service

$34.00

04-14-06

Fee Schedule Amount
($53.84)

Total $34.00

Foundation For Emergency Services Medical BillBademosi Adebayo, M. D.
Charges

Date of Service

$2o8.oo

OS-22-08

Fee Schedule Amount
($199·97)

Total $199.97
McHenry Laboratory Services
Charges

Date of Service

$so.so

07-20-06

($125.59)

$75.00

07-29-06

($75.00)

$89.10

07-30-06

($53·50)
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Total $179.00

Provident Hospital
Charges

Date of Service

$160.00

12-09-07

Fee Schedule Amount
($160.00)

Total $160.00

Medco (Pharmacy)
Charges

Date of Service

$222.18

06-02-07

Fee Schedule Amount
C$222.18 Meds)

Total $222.18

UIC Radiology
Charges

Date of Service

$38s.oo

o8-04-06

C$4s6.o7)

$195.00

11-21-06

($299.02)

Fee Schedule Amount

Total $s8o.oo

Walgreens
Charges
$3,495.05

Date of Service
12-20-06 to Present

Fee Schedule Amount
($3,495.05)

Total $3,495.05

South Shore Hospital
Charges

Date of Service

$144.00

10-28-07

($144.00 Meds)

$38.00

10-28-07

($38.00 Meds)
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($265.24 ER)

$349.00
Total $447.24

Park House Medical Center
Charges

Date of Service

$3,190.32

03-05-08

Fee Schedule Amount

($3,190.32 Amount paid by DHS)

Total $3,190.32

John J. Madden Mental Health Center Medical Bills
Charges

Date of Service

Fee Schedule Amount

$5,412.00

05-23-08 thru ($5,412.00 Amount Paid By DHS)
06-03-08

Total $5,412.00

John H. Stroger Hospital
Charge

Date of Service

Fee Schedule Amount

$611.40

12-21-07

C$464.66 ER)

$110.00

12-21-07

($83.60 ER)

Total $548.26

Rush University Medical Center
Charge

Date of Service

Fee Schedule Amount

$689.50

o6-o5-o8

($524.02 ER)

Date of Service

Fee Schedule Amount

Total $524.02

Thresholds
Charge
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12-22-07

($528.50 POC76)

12-27-07

($117.51 POC76)

$22.09

12-28-07

($16.78 POC76)

$44.18

01-02-08

($33.57 POC76)

$278.16

02-27-08

($211-40 POC76)

$115.86

03-03-08

($88.05 POC76)

$19.31

03-05-08

($19.31 Meds)

Total $1,015.12

.Antbulance Transportation Inc (Transport from Stroger to Thresholds)
Charge

Date of Service

Fee Schedule Amount

$169.00

12-22-07

(POC76 Charge $128-44)

$55o.oo

12-22-07

($367.70)

$109.14

05-23-08

(POC76 - $82.94)

$214.21

05-23-08

($374·94)

Total $793.29

Community Mental Health Billing
Charge

Date of Service

Fee Schedule Amount

12-23-07

($107.86)

12-24-07

($107.86)

12-26-07

($107.86)

12-27-07

($169.63)

02-27-08

($249·96)

02-28-08

($109-98)

02-29-08

($109.98)
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03-02-08

($109.98)

03-03-08

($109.98)

03-04-08

($109.98)

03-05-08

($172.97)

$90.10

o6-16-o8

($68.47 - POC76)

$36.04

o6-16-o8

($27.39- POC76)

$66.60

10-15-08

($50.61- POC76)

$16.65

10-21-08

($12.65- POC76)

Total $1,625.16
Northern Illinois Clinical Lab - Vuckovic Gradimir
Charge

Date of Service

Fee Schedule Amount

$32.00

12-23-07

($32.35)

$46.00

01-08-08

($39·98)

$u.so

01-17-08

($86.04)

$20.50

02-27·08

($32.33)

$n.so

02-28-08

C$s8.99)

$11.50

02-29-08

C$s8.99)

Total $126.98
Advance Ambulance
Charge

Date of Service

Fee Schedule Amount

$72.00

03-05-08

C$54.72 POC76)

$30.00

03-05-08

($22.80 POC76)

Total $77.52
Dr. V R Kuchipudi 3101 Maple Ave, Brookfield, IL 60513
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Charge

Date of Service

Fee Schedule Amount

$195.00

03-10-08

($148.20- POC76)

$100.00

03-21-08

C$76.oo- POC76)

Total $224.20

NICL Laboratories Propath- Jackson Park Hospital
Charge

Date of Service

Fee Schedule Amount

$92-40

03-19-08

($87.73)

$9s.so

03-19-08

C$s8.99)

$61.11

03-19-08

($64.84)

$37·30

03-19-08

($43·39)

$80.20

03-19-08

($107.99)

$87.72

03-19-08

($163.00)

$1s.oo

03-19-08

($9.28)

Total $422.33

Dr. John Tulley

1801 W

Taylor St Ste gC, Chicago, IL 60612.

Charge

Date of Service

$44.71

04-01-08

Fee Schedule Amount

Total $44.71

Dr. Donna Bergen, 1725 West Harrison Street Suite 1118, Chicago (Rush)
Charge

Date of Service

$152.95

o6-o5-o8

Fee Schedule Amount
($301.95)

Total $152.95

Meeni Pharmacv
Charge

Date of Service
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($462.67 Meds)

$462.67
Total $462.67

Osco Drug Pharmacy
Date of Service

Charge

Fee Schedule Amount

C$440.24 Meds)

$440.24
Total $440.24

Jacobs Health Care Systems
Charge

Date of Service

Fee Schedule Amount

($366.61 Meds)

$366.61
Total $366.61

Advocate Health and Hospital
Charge

Date of Service

$450.00

06-29-06

Fee Schedule Amount

($342.00)

Total $342.00

Rajiv Kandala MD -

(Jackson ParkER)

Charge

Date of Service

Fee Schedule Amount

$600.00

07-29-06

($456.oo)

$soo.oo

07-30-06

($380.00)

$450.00

07-31-06

($342.00)

$300.00

08-01-06

($228.00)

Total $1,406.00

Shahida Ahmad, MD. IMG 2315 E 93rd St Ste 320, Chicago, IL6o6t7
Charge

Date of Service
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Fee Schedule Amount
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$125.00

06-29-06

Total $125.00

K.

What temporary benefits are in dispute?

Petitioner is due temporary total disability benefits from 10-21-05 through 10-31-12, as
provided in Section S(b) of the Act.

L.

What is the nature and extent of the injury?

Petitioner has not proven that he is permanently, totally disabled. Respondent shall pay
Petitioner benefits of $591.77/week for 250 weeks as the injury has resulted in so% of
use of a man as a whole, as provided in Section 8(d)2 of the Act.

M.

Should penalties or fees be imposed upon Respondent?

The purpose of penalties is to expedite the compensation of industrially injured workers
and penalize employers who unreasonably, or in bad faith, delay or withhold
compensation due employees. See, Avon Products. Inc. v. Industrial Comm'n, 82 Ill. 2d
297, 301, 412 N.E.2d 468 (1980). Penalties should not be imposed when an employer
reasonably believed an employee was not entitled to compensation. It is not enough,
however, to assert an honest belief that the employee's claim is invalid; the employer's
belief is honest only if the facts, known to a reasonable person in the employer's
position, would justify non-payment of compensation See, Board of Education of the

City ofChicago v. Industrial Comm'n, 93 Ill. 2d 1, 9, 442 N.E.2d 861 (1982). Moreover,
the burden is on the employer to show that its refusal to pay was objectively reasonable.

lVliller v. Industrial Comm'n, 255 Ill. App. 3d 974, 980, 627 N.E.2d 676 (1993).
Whether the employer's conduct justifies the imposition of penalties is to be considered
in terms of reasonableness. See, Electro-Motive Division v. Workers' Compensation

Commission, 190 Ill. Dec. 276; 621 N.E. 2d 145 (Ill. App. 1st Dist. 1993). See also, Clark
v. Workers' Compensation Commission, 218 Ill. App. 3d. 116, 116 Ill. Dec. 13, 578 N.E.
33
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2d 140 (1991), McKay Plating Company v. Workers' Compensation Commission, 91 Ill.
App. 2d., 98, 62 Ill. Dec. 929, 437 N.E. 2d, 617, 623 (1982). Whether the employer has
acted responsibly in refusing to pay benefits is to be decided on a case by case basis and
is a question of fact.

Commission, id.

See, Electro-1\llotive Division v. Workers' Compensation

Further, in determining whether delay in payment of workers'

compensation has been unreasonable or vexatious so as to authorize imposition of a
penalty, regard must be given to the circumstances attending the delay, nature of the
case and the relief demanded; also to the question of whether the rights of the claimant
have been prejudiced by that delay. See, Board of Education of City of Chicago v.

Workers' Compensation Commission, 39 Ill. 2d 167, 233, N.E. 2d 362 (1968). Neither
penalties nor attorneys' fees will be awarded in this matter.

N.

Is Respondent due any credit?

Respondent is entitled to a credit of $20,281.99; $5,278.67 for medical payments, under
Section 8 (a) of the Act; and $15,600.02 for union disability payments, under Section
8(j) of the Act.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF PEORIA

)

D Injured Workers' Benefit Fund

[8] Affinn and adopt (no changes)

0

D Affinn with changes

D Reverse

D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

D Modify
BEFORE THE ILLINOIS

WORKERS~

Rate Adjustment Fund (§8(g))

[8J None of the above
COMPENSATION COMMISSION

Gayelynn Lohman,
Petitioner,
vs.

14 I ~~ CC 009 3
NO: 11

we 42156

Caterpillar, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
permanent partial disability, temporary total disability, medical expenses, and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 19,2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

(§4(d))

11 we 42156
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$14,600.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
DLG/gal
0: 1123/14
45

FEB 1 0 Z014

Q.dft! !. ~
I[)~RP~~
Daniel R. Donohoo

/1- y--

Mario Basurto

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14I~~JCCD093
LOHMAN, GAYELYNN

Case#

11WC042156

Employee/Petitioner

CATERPILLAR INC
Employer/Respondent

On 211 9/2013, an arbitration decision on tllis case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0767 PETE SULLIVAN & ASSOC PC
LAURALGRAY
124 S WADAMS ST SUITE 340
PEORIA, IL 61602

2994 CATERPILLAR INC
MARK FLANNERY
100 N E ADAMS ST
PEORIA,IL 61629-4340

'
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0 Injured Workers' BenefitFund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second rnjury Fund (§8(e)18)
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~None of the above
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Case# 11 WC 42156

GAVELYNN LOHMAN,
Employee/Petitioner

Consolidated cases: _ __

v.
CATERPILLAR, INC.,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Maureen H. Pulia, Arbitrator of the Commission, in the city of
Peoria, on 1/25/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. fX] What temporary benefits are in dispute?
D TPD
D Maintenance
~ TID
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _ _

0
0

0
0
0

0

0

/CArbDec 21/0 100 W. Randolph Street #8-200 Chicago, JL 60601 31 218J.I-66/l Toll-free 8661352·3033
Web site: w•vw.iwcc.il.gov
Downstate offices: Co//inn•/1/e 6181346-3450 Peoria 3091671·30/9 Roclcjord 8/51987-7292 Springfield 2171785-708./
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FINDINGS

On 9/8/11 , Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $31 ,282.90; the average weekly wage was $625.66.
On the date of accident, Petitioner was 45 years of age, sillgle with no dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$00.00 for TTD, $00.00 for TPD, $00.00 for maintenance, and
$2,624.00 in non-occupational indemnity disability benefits, for a total credit of $2,624.00.
Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $417.11 /week for 16-5fi weeks,
commencing 9/8/11 through 1/22/12, as provided in Section 8(b) of the Act.
Respondent shall pay the unpaid bill of Dr. Kancius in the amount of$775.00as provided in Sections 8(a) and
8.2 of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$375.40/week for 25.05 weeks,
because the injuries sustained caused the 10% loss of the left foot and 5% loss of the right foot, as provided
in Section 8(e) of the Act.
RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,

STATEMENT OF INTEREST RATE

if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

2/8/13
Date

ICArbDec p. 2
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner, a 45-year-old parts specialists alleges she sustained an accidental injury to her bilateral feet due
to repetitive work activities that arose out of and in the course of her employment with respondent and
manifested itself on 9/8/11. Petitioner works in FPS Bay 19 in the Morton facility. She testified that she had
worked in the Bay 19 area for almost 3 years prior to the alleged date of accident and wore steel toe shoes
mandated by respondent. Her duties included taking parts out of damaged packaging and placing them in good
packaging. Petitioner then carried the parts or pushed them down the conveyor belt about 20 to 25 feet, to the
banding process area. She then would go to the computer to determine where the parts were to be distributed.
She testified that the floor underneath the packing area is primarily cedar blocks. As petitioner walked up
and down along the conveyor belt she walked on cedar blocks. Petitioner's typical workday was eight hours, and
she performed her packaging duties approximately 6 of the 8 hours. Petitioner testified that she also used a fork
lift about two hours a day and spent the remainder of the day at her workstation. About 1 hour and 45 minutes
of the time she spent at her workstation she was standing in front of the computer, processing information.
Petitioner testified that prior to 9/8/11 she worked in this job for 7 '12 years, in Morton and Mosville.
Throughout this time petitioner testified that she walked on concrete and cedar block floors. Petitioner testified
that the repackaged boxes she carried weighed up to 49 pounds, and any box that weighed more than 50 pounds
had to be moved with a hoist. During the 2 to 3 years preceding the date of injury petitioner testified that the
weight of the boxes she would move weighed on average between 20 and 40 pounds. Petitioner moved on
average between 20 and 69 boxes a night depending on what material was in the packages.
Petitioner testified that in the area where she worked about 50% of the cedar blocks were uneven. She
stated that one area where she would stumble, the cedar blocks were Y4 inch higher than the concrete. She also
stated that some of the cedar blocks were recessed. Petitioner stated that the floor was not always level and the
wood would swell if oils got into it.
On 9/8/11 as petitioner was processing the parts she felt extreme pain in the left heel of her left foot.
Petitioner felt this pain while she was walking along the path of the conveyor on the uneven cedar blocks. She
testified that she was limping. Petitioner reported her complaints to Paul Chetty, her immediate supervisor,
before going to the doctor.
On 9/8/11 petitioner presented to Dr. Christine Kancius at Midwest Podiatry Group. Petitioner's chief
complaint was pain in both of her heels. Petitioner described the condition as 6+ weeks sudden onset, with a
sharp shooting quality and extreme severity. She reported that the pain was located at the plantar aspect of both
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the left and right heel. The left heel was more painful than the right. She stated that her pain was made better
with resting and soaking her feet. She further stated that her pain was worse upon rising in the morning and with
weight-bearing. Petitioner reported that she noticed pain when she first got up in the morning and after standing
up after periods of rest throughout the day. Petitioner denied any history of gout or rheumatoid artluitis. She also
denied any history of a heel injury or trauma. Petitioner reported that her past medical history included foot and
leg cramps. Petitioner was examined and her diagnosis was plantar fasciitis bilateral, and painful foot bilateral.
Dr. Kancius injected the plantar aspect of the left heel at the level of the inferior calcaneal tubercle. A varus low
dye rest strapping with longitudinal arch pad was applied to her left foot. Petitioner was counseled with regards
to plantar fascia care. She was instructed to begin plantar fascia and gastrocsoleus stretching exercises for relief
of her heel pain. She was also instructed to apply ice to the heel 15 to 20 minutes after stretching. Petitioner was
restricted from weight-bearing without wearing shoes.
On 9/28/11 petitioner returned to Dr. Kancius. Petitioner reported that she had no improvement following
the shot. Dr. Kancius suggested that petitioner wear an air cast for 4 to 6 weeks. She also authorized petitioner
off work for a week to rest her foot and get used to the cast. Dr. Kancius' s treatment recommendations remained
the same. Petitioner remained restricted from weight-bearing without wearing shoes. She was also given a
prescription for an air cast.
On 10/5/11 petitioner followed up with Dr. Kancius. Petitioner noted great improvement over the last
several weeks while wearing the air cast. Dr. Kancius recommended that petitioner continue to wear the air cast
for two more weeks. Thereafter she would consider weaning petitioner off the air cast.
On or about 10/7/ 11 petitioner completed an application for disability benefits. The form indicated that her
injury occurred, or condition or sickness began on 08/01111 and that she began missing work because of the
sickness, injury or surgery on 09/28/11 .
On 10/19/11 petitioner returned to Dr. Kancius. Petitioner again noted great improvement over last several
weeks. Dr. Kancius recommended that petitioner continue to wear the air cast for two more weeks before
beginning to wean her out of the cast. She also advised petitioner to make sure she bends her ankle daily.
On 11/2/11 petitioner returned to Dr. Kancius. She reported some discomfort in the heel. As a result, Dr.
Kancius recommended that petitioner remain in the cast for two more weeks. On 11/16/ 11 Dr. Kancius
recommended that petitioner gradually work herself out of the cast over the next two weeks and into a
supportive telUlis shoe. She recommended fabricating functional foot orthotics. Treatment consisted of
biomechanical evaluation and plaster casting for functional foot orthotics. On 11/30/ 11 petitioner noted that she
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had been unable to make a transition out of her cast and was still having pain in the foot. Since her orthotics
were not yet ready Dr. Kancius told petitioner to continue with the air cast until the orthotics could be fitted. Dr.
Kancius authorized petitioner off work for two more weeks.
On 12112111 petitioner followed up with Dr. Kancius. Petitioner was given orthotics with instructions to
break them in slowly. Dr. Kancius told her that if she had any flareups she was to go back into her cast.
Petitioner was authorized off work for three additional weeks in order to adjust to her orthotics. On 1/4/12
petitioner reported that she was still having some difficulty with her heel and getting used to her orthotics. Dr.
Kancius told petitioner to gradually increase the time she stands in the orthotics. Petitioner was continued off
work for an additional two weeks. On 1/ 16/ 12 petitioner reported that she was doing better with the orthotics.
She indicated that she is going to increase her time wearing them in her work boots before she goes back to
work on 1/23/12.
Petitioner testified that she returned to work on 1/23/12. When she returned to work petitioner noticed that
respondent placed mats in various areas along the concrete and cedar blocks running along the conveyor belt in
her work area. She also noted glue on some of the cedar blocks. Petitioner testified that these mats were not
present before the alleged injury on 9/8/11.
On 2/1112 petitioner noted that she was doing better with her left heel, but now she had mild plantar
fasciitis of the right heel. She reported that she had been working for about two weeks and the pain was now
located at the plantar aspect of the right heel. She stated that the pain is made better with resting her feet and
worse with weight-bearing. Petitioner reported that she notices pain when first getting up in the morning and
when standing up after periods of rest throughout the day. An examination revealed +3/10 pain on palpation of
the plantar aspect of the left heel; no evidence of systemic inflammatory disease; no evidence of cellulitis; and
no evidence of infection. There was +6/10 pain on palpation of the plantar aspect of the right heel. Dr. Kancius
diagnosed plantar fasciitis of the left foot, plantar fasciitis of the right foot, and painful foot bilateraL Petitioner
was prescribed Mobic and was told to continue with her orthotics.
On 4/26/12 Dr. Kancius drafted a letter to petitioner's attorney, Laura Gray. Dr. Kancius stated that
petitioner had been a patient in her office since 9/8/11, and her initial complaint was pain in the bottom of her
left foot. She also noted that petitioner told her that the right foot hurt, but not as bad. She noted that petitioner
had reported that the pain had been going on for approximately 6 weeks. Dr. Kancius noted that after her initial
exam she explained to petitioner that she had plantar fasciitis. Dr. Kancius noted that she treated it with an
injection of celestone and lidocaine, padding and strapping of the foot, exercises, anti-inflarnmatories, rest and
elevation when possible, and finally putting her in an air cast followed by custom orthotics. Dr. Kancius noted
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that she authorized petitioner off work from 10/19/11 there 1123/12, and that petitioner was improving when she
last saw her on 2/1112. Dr. Kancius was of the opinion plantar fasciitis is a very common problem. She could
not say that petitioner's work environment caused her condition, but she was sure that it aggravated the
problem. Without a specific injury, which petitioner denied, Dr. Kancius noted that there was no way to confirm
what caused her plantar fasciitis.
On 6/27/12 petitioner underwent a section 12 examination performed by Dr. Ira Kornblatt at the request of
the respondent. Petitioner reported spontaneous onset of bilateral, but mainly left-sided heel pain beginning
approximately 8/1111, when she complained of spontaneous onset of pain six weeks previously. She reported
that she first noticed the pain when getting up in the morning and after standing up after periods of rest
throughout the day. Petitioner stated that she was initially treated with a steroid injection to the left heel and
stretching exercises. However due to ongoing symptomatology she was placed in a cast, supportive tennis shoes,
and then orthotics in January 2012. She stated that on 1/23/12 she returned to her normal job activities after
missing approximately 4 months of work. Petitioner reported that in February 2012 she complained of increased
symptomatology regarding the right heel, for which he was given nonsteroidal anti-inflammatory medications.
Petitioner denied previous problems with either foot and stated that she had been employed by Caterpillar for
the past seven years. Her chief complaint was ongoing complaints of plantar foot pain, bilateral feet. She stated
that she had just returned from a two-week vacation in Rome and had no pain in either foot while in Rome.
However, upon returning to work the day before she developed recurrent pain in both her feet, which she
claimed was due to her steel toed shoes and uneven factory floor. She stated that she continues to take a
nonsteroidal anti-inflammatory medication on a daily basis.
An examination of the right hindfoot revealed complaints of pain over palpation of the plantar fascia and
its insertion to the heel. Examination of the left heel revealed similar findings with some tenderness at the
plantar fascial insertion. No local swelling of either foot was noted. X-rays were taken of petitioner's feet. They
were negative for fracture, dislocation, or significant arthritis. Additionally, there was no evidence of a plantar
spur of either foot. Dr. Kornblatt was of the opinion that petitioner had low grade plantar fasciitis of bilateral
feet. He was further of the opinion that there was no history of trauma and no history of repetitive activity that
would likely lead to plantar fasciitis. As such, he opined that petitioner's job activities were not likely a cause or
an aggravation of the spontaneous onset of plantar fasciitis which the claimant developed. Dr. Kornblatt was of
the opinion that petitioner had reached maximum medical improvement for her condition of plantar fasciitis. He
did not believe petitioner had any further ongoing symptomatology due to her low grade plantar fasciitis, but
noted that she continued to take nonsteroidal anti-inflammatory medications. Dr. Komblatt was of the opinion
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that petitioner needed these medications for symptomatic measures. He saw no evidence of any work related
activity or problems that resulted in her present symptomatology.
The deposition of Dr. Kancius, a podiatrist, was taken on August 9, 2012 on behalf of the petitioner. Dr.
Kancius testified that petitioner told her that at work she was standing a lot and moving on hard concrete
surfaces. When asked if petitioner's full-time work duties of standing or walking on concrete floor, more likely
than not, significantly aggravated her feet conditions, Dr. Kancius opined that if you have plantar fasciitis and
you do work on hard surfaces and stand all day long it does keep the condition aggravated. Dr. Kancius further
opined that petitioner's work duties of standing at work more likely than not aggravated her plantar fasciitis
condition. Dr. Kancius' opinion in February 2012 was that petitioner's prognosis was guarded. At that time Dr.
Kancius noted that petitioner had improvement with the left foot, but her right foot was beginning to hurt a little
bit. Dr. Kancius found petitioner's complaints of pain to be consistent with her diagnosis.
Dr. Kancius was of the opinion that most steel toed shoes provide very poor arch support especially when
you have a plantar fascial band problem already. She did not believe that steel toed shoes were very good
supportive shoes. Dr. Kancius was of the opinion that the problems with steel toed shoes is that they are not
usually manufactured with a great deal arch support , and they are also restricted as far as what can go inside the
steel toed shoe. As such, it is difficult sometimes to get orthotics into these type shoes.
On cross examination Dr. Kancius opined that the recognized causes of plantar fasciitis include weight
gain, choice of poor shoes, standing on hard surfaces, and pregnancy. Dr. Kancius did not know what type of
shoes petitioner wore outside of work. She also had no understanding of petitioner's activities outside of work
with respect to standing on hard surfaces. Dr. Kancius noted that petitioner was 150 pounds and stood about
5'3" tall. She further noted that petitioner provided no history of any specific injury or trauma. Dr. Kancius
testified that other than standing for extended periods of time at work she was not aware of any other duties
petitioner had that might aggravate the plantar fascial band. Dr. Kancius was of the opinion that by 10/19/11 she
noted no symptoms in petitioner's plantar aspect of the right foot and was of the opinion that petitioner's plantar
fascia symptoms had resolved on the right. Dr. Kancius was of the opinion that the fluctuation of petitioner' s
right foot pain back and forth was probably due to using the right foot a little bit more when the left foot was
more aggravated. Dr. Kancius testified that she completed the physician's section of petitioner' s application for
disability benefits that was dated 1017/11. She testified at that on page 2, question#5, in her opinion the
petitioner's disability was not related to her work at Caterpillar. On redirect examination, Dr. Kancius testified
that it was her understanding that at that time the petitioner was not claiming any acute injury with regard to her
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right or left heel pain. Dr. Kancius opined that petitioner's bilateral foot problems were aggravated by her work
duties, specifically standing on concrete and uneven surfaces.
On 10/3/12 the evidentiary deposition ofDr. Ira Kornblatt was taken on behalfofrespondent. Dr.
Komblatt is an orthopedic surgeon specializing in sports medicine. Dr. Komblatt was of the opinion that plantar
fasciitis can come on spontaneously, especially in middle-aged women. He did not believe that petitioner
reported any type of work activity that would have caused her plantar fasciitis. Dr. Komblatt testified that if he
had a patient with plantar fasciitis that fails conservative treatment he would send them to a podiatrist for further
treatment. Dr. Komblatt was of the opinion that some of the recognized causes of plantar fasciitis are
spontaneous onset that is more common in men than women and tends to be in patients who are 40 to 60 years
old; obesity; people who stand in one position over an extended period of time; people with repetitive stress
from climbing or jumping; and runners. Dr. Komblatt stated that he had never seen anything in writing that steel
toed shoes result in an increased incidence of plantar fasciitis. He further stated that he has never seen in
literature that walking on a factory floor where there are a few uneven surfaces can cause the development of
plantar fasciitis. Dr. Kornblatt testified that he did not know what flooring surfaces petitioner was working out
when she was packing parts.
Dustin Wagoner, Safety and Security Manager at the Morton Plant for the last five and half years, was
called as a witness on behalf of respondent. Wagoner testified that his duties include programs related to the
safety and health of employees. Wagoner went to petitioner's work area on 1122/13 and took photos and
reviewed the area. He had not been to petitioner's work area before this date. He did not believe petitioner's
work area was different on the date of injury than it was on 1122/13. He was not aware of the floor being raised
or lowered. He further testified that anti-fatigue mats were placed in the area to ease the impact on the worker's
body. Wagoner did not know how long the cedar blocks in petitioner's work area were there. He indicated that
cedar blocks were used because petitioner's line handled the heaviest blocks and would crack the concrete.
Respondent offered into evidence petitioner's post offer questionnaire. In the questionnaire petitioner
denied that she ever had any type of foot problem including plantar fasciitis.
Petitioner testified that currently she is unable to wear heels, high boots, or flip-flops. She claims that she
must buy expensive shoes that can accommodate orthotics. She stated that she cannot walk for long distances.
She also reported difficulty doing her workouts. Petitioner stated that she wears orthotics in her work boots.
Petitioner is no longer able to hike for more than an hour and a half, and cannot walk on uneven terrain when
hiking. At home, petitioner is unable to stretch upward to reach the cupboards. Petitioner denied any pain in her
feet for 10 years prior to the accident. Petitioner testified that the pain in her feet is equal and varies depending
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on what type of activities she is doing. She said her pain level can get up as high as 8/10 or on a good day be as
low as 4/10. To relieve her pain petitioner takes Aleve, soaks her feet, and uses a foot spa. Petitioner can no
longer walk in her bare feet.
C. DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE COURSE OF PETITIONER'S EMPLOYMENT BY
RESPONDENT?

Petitioner is alleging an accidental injury to his bilateral hands and arms due to repetitive work activities
that arose out of and in the course of his employment by respondent and manifested itself on 2/1 7/11.
As a general rule, repetitive trauma cases are compensable as accidental injuries under the Illinois Worker's
Compensation Act. In Peoria County Belwood Nursine. Home v. Industrial Commission (1987) 115 11l.2d
524, 106 Ill.Dec 235, 505 N.E.2d 1026, the Supreme Court held that "the purpose behind the Workers'
Compensation Act is best serviced by allowing compensation in a case ... where an injury has been shown to be
caused by the performance of the claimant's job and has developed gradually over a period of time, without
requiring complete dysfunction .." However, it is imperative that the claimant place into evidence specific and
detailed information concerning the petitioner's work activities, including the frequency, duration, manner of
performing, etc. It is also equally important that the medical experts have a detailed and accurate understanding
of the petitioner's work activities.
Since petitioner is claiming an injury to her bilateral feet due to repetitive work activities, in Illinois,
recovery under the Workers' Compensation Act is allowed, even though the injury is not traceable to a specific
traumatic event, where the performance of the employee's work involves constant or repetitive activity that
gradually causes deterioration of or injury to a body part, assuming it can be medically established that the
origin of the injury was the repetitive stressful activity. In any particular case, there could be more than one date
on which the injury "manifested itself'. These dates could be based on one or more of the following, depending
on the facts of the case:
1. The date the petitioner first seeks medical attention for the condition;
2. The date the petitioner is first informed by a physician that the condition is work related;
3. The date the petitioner is first unable to work as a result of the condition;
4. The date when the symptoms became more acute at work;
5. The date that the petitioner first noticed the symptoms of the condition.
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In the case at bar the petitioner presented unrebutted evidence that she works on a packing line along a
conveyor belt. Petitioner has been performing this job for the past 7 Yz years. Petitioner is required to wear
steel-toed shoes and carry items or push items down the conveyor belt. For a minimum of 6 hours per day
petitioner walks up and down the conveyor belt on cedar blocks and repackages boxes weighing between 20 and
40 pounds. She testified that she repackages between 20-69 boxes a shift, depending in the product. In addition
to standing on her feet alongside the conveyor belt on the cedar blocks, petitioner also spends a portion of the
remaining 2 hours standing at her computer entering information to determine where the packages are going.
Petitioner works 40 hours a week, with 40 minutes for lunch and break per day.
Petitioner testified that the cedar blocks that made up the ground she stood on were not all even. She stated
that approximately 50% of them were uneven, and in one area where the cedar blocks were V.. inch higher than
the adjoining concrete she would stumble at times. Petitioner stated that some of the cedar blocks were recessed
and that some of them may be swollen if oil spilled and got absorbed into the block.
Petitioner testified that after she returned to work on 1/23/12 following her initial treatment she noticed
that anti-fatigued mats had been placed over some of the cedar blocks and gaps between some of the cedar
blocks had been filled in. Wagoner testified that these changes were made while petitioner was off. He had no
pictures of what the area looked like before 9/8/11, only those taken right before trial. Petitioner testified that
these photos did not accurately depict the area on 9/8/11.
Petitioner testified that when she presented to Dr. Kancius on 9/8/11 she described the onset of pain as 6
weeks ago, with the pain worsening since then. She described the pain as severe, sharp and shooting. She
stated that it was worse upon rising in the morning and with weight bearing. Although petitioner had
complaints prior to 9/8/11 and had mentioned it to her employer prior to that date, 9/8/11 was the date on which
her condition became more acute at work and the date she first sought medical treatment for the condition.
Petitioner also testified that while off work she went on vacation to Rome and had no problems. However,
after returning to work and resuming her work duties, she developed recurrent pain in both her feet.
Based on the above, the arbitrator finds the petitioner sustained an accidental injury to her bilateral feet
due to her repetitive work activities that arose out of and in the course of her employment by respondent, and
manifested itself on 9/8/11 .
F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY?

The Arbitrator adopts her findings of fact and conclusions of law contained above with respect to the issue
of accident and incorporates them herein by this reference.
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Dr. Kancius and Dr. Kornblatt offered opinions on the issue of causal connection. Dr. Kancius noted that
petitioner's initial complaint was with respect to the bottom of both her feet, left worse than right. Dr. Kancius
diagnosed plantar fasciitis and treated it with an injection of celestone and lidocaine, padding and strapping of
the foot, exercises, anti-inflammatories, rest and elevation when possible, and finally putting her in an air cast
followed by custom orthotics. Dr. Kancius was of the opinion plantar fasciitis is a very common problem.
Although she could not say that petitioner's work environment caused her condition, she was sure that
petitioner's work duties aggravated the problem.
Dr. Kornblatt was of the opinion that petitioner had low grade plantar fasciitis of bilateral feet. He was
further of the opinion that there was no history of trauma and no history of repetitive activity that would likely
lead to plantar fasciitis. As such, he opined that petitioner's job activities were not likely a cause or an
aggravation of the spontaneous onset of plantar fasciitis which the claimant developed. Dr. Kornblatt saw no
evidence of any work related activity or problems that resulted in her present symptomatology.

In her deposition Dr. Kancius, a podiatrist, noted that petitioner told her that at work she was standing a lot
and moving on hard concrete surfaces. When asked if petitioner' s full-time work duties of standing or walking
on concrete floor, more likely than not, significantly aggravated her feet conditions Dr. Kancius opined that if
you have plantar fasciitis and you do work on hard surfaces and stand all day long it does keep the condition
aggravated. Dr. Kancius opined that petitioner's work duties of standing at work more likely than not
aggravated her plantar fasciitis condition. Dr. Kancius was of the opinion that most steel toed shoes provide
very poor arch support especially when you have a plantar fascial band problem already. She did not believe that
steel toed shoes were very good supportive shoes. Dr. Kancius was of the opinion that the problems with steel
toed shoes is that they are not usually manufactured with a great deal arch support , and they are also restricted
as far as what can go inside the steel toed shoe. As such, it is difficult sometimes to get orthotics into these type
shoes.
Although Dr. Kancius was of the opinion that the recognized causes of plantar fasciitis include weight
gain, choice of poor shoes, standing on hard surfaces, and pregnancy, she opined that petitioner's bilateral foot
problems were aggravated by her work duties, specifically standing on concrete and uneven surfaces.
Alternative, Dr. Ira Kornblatt, an orthopedic surgeon specializing in sports medicine was of the opinion
that plantar fasciitis can come on spontaneously, especially in middle-aged women. He did not believe that
petitioner reported any type of work activity that would have caused her plantar fasciitis. Dr. Komblatt testified
that if he had a patient with plantar fasciitis that fails conservative treatment he would send them to a podiatrist
for further treatment. Dr. Komblatt also noted that some of the recognized causes of plantar fasciitis are
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spontaneous onset that is more common in men than women and tends to be in patients who are 40 to 60 years
old; obesity; people who stand in one position over an extended period oftime; people with repetitive stress
from climbing or jumping; and rurmers. Dr. Kornblatt stated that he had never seen anything in writing that steel
toed shoes result in an increased incidence of plantar fasciitis. He further stated that he has never seen in
literature that walking on a factory floor where there are a few uneven surfaces can cause the development of
plantar fasciitis. The arbitrator finds it significant that Dr. Kornblatt did not know what flooring surfaces
petitioner was working out when she was packing parts.
Based on the above, as well as the credible evidence, that arbitrator finds the opinions of Dr. Kancius more
credible than those of Dr. Kornblatt. The arbitrator finds it significant that Dr. Kancius knew petitioner's job
duties and what surface she worked on. Alternatively, Dr. Kornblatt admitted that he did not know the flooring
surface that petitioner worked on. Additionally, he admitted that if he had a patient with plantar fasciitis that
fails conservative treatment he would send them to a podiatrist for further treatment. Based on these findings
the arbitrator finds Dr. Kancius, a podiatrist, had a more complete description of petitioner's work duties, and as
a podiatrist, had a better understanding of what activities cause, or aggravate plantar fasciitis.
The arbitrator adopts the opinions of Dr. Kancius over those of Dr. Kornblatt, and finds the petitioner has
proven by a preponderance of the credible evidence that her bilateral feet conditions are causally related to the
repetitive work activities she does for respondent.
J. WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER REASONABLE AND NECESSARY? HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?

The Arbitrator adopts her findings of fact and conclusions of law contained above with respect to the
issues of accident and causal connection and incorporates them herein by this reference.
Petitioner is claiming that respondent is liable for an unpaid bill in the amount of $775.00 for treatment
rendered by Dr. Kancius. The arbitrator finds the respondent shall pay the unpaid bill from Dr. Kancius in the
amount of$775.00 pursuant to Sections 8(a) and 8.2 of the Act.
K. WHAT TEMPORARY BENEFITS ARE IN DISPUTE?

The Arbitrator adopts her fmdings of fact and conclusions of law contained above with respect to the
issues of accident and causal connection and incorporates them herein by this reference.
Petitioner is alleging that she was temporarily totally disabled from 9/28/11 to 1123/12. On 9/28/11
petitioner presented to Dr. Kancius. Dr. Kancius restricted petitioner from weight-bearing without wearing
shoes, and issued a prescription for an air cast for her to wear. Respondent could not accommodate these
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restrictions. On 11/16/11 Dr. Kancius instructed petitioner to gradually work herself out of the cast over the
next two week and into a supportive tennis shoe. Again, respondent could not accommodate this restriction.
Over the next month petitioner was fitted with orthotics. On l/16/12 she reported that she was doing better with
the orthotics, She also indicated that she was going to increase her time wearing them in her work boots before
she went back to work on 1/23/12.
Based on the above, as well as the credible evidence, the arbitrator finds the petitioner was temporarily
totally disabled from 9/28/11-1/22/12, a period of 16-5/7 weeks. The arbitrator finds the respondent is entitled
to a credit for the non-occupational indemnity disability benefits paid in the amount of $2,624.00.
L . WHAT IS THE NATURE AND EXTENT OF THE INJURY?

The Arbitrator adopts her findings of fact and conclusions oflaw contained above with respect to the
issues of accident and causal connection and incorporates them herein by this reference.
As a result of this injury petitioner underwent conservative treatment for both her feet that included an
injection of celestone and lidocaine, padding and strapping of the foot, exercises, anti-inflarnmatories, rest and
elevation when possible, air cast and custom orthotics for her left foot and exercises, anti-inflammatories, rest
and elevation for the right foot.
Petitioner was released to her full duty job on 1/23/12. She testified that currently she is unable to wear
heels, high boots, or flip-flops. She claims that she must buy expensive shoes that can accommodate orthotics.
She stated that she cannot walk for long distances. She also reported difficulty doing her workouts. Petitioner
stated that she wears orthotics in her work boots. Petitioner is no longer able to hike for more than an hour and a
half, and cannot walk on uneven terrain when hiking. At home, petitioner is unable to stretch upward to reach
the cupboards. Petitioner denied any pain in her feet for 10 years prior to the accident. Petitioner testified that
the pain in her feet is equal and varies depending on what type of activities she is doing. She said her pain level
can get up as high as 8/10 or on a good day be as low as 4/10. To relieve her pain petitioner takes Aleve, soaks
her feet, and uses a foot spot. Petitioner can no longer walk in her bare feet. Despite these subjective complaints
petitioner has not sought any further medical treatment.
Based on the above, as well as the credible evidence, the arbitrator finds the petitioner sustained a 5% loss
of use of the right foot, and 10% loss of use of the left foot pursuant to Section 8(e) of the Act.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Steve Devaney,
Petitioner,
NO: 12 we 23465

vs.

Worldwide Music Services, LLC.,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner/Respondent
herein and notice given to all parties, the Commission, after considering the issues of causal
connection, average weekly wage/benefits rates, temporary total disability, employment
termination, and penalties & attorney fees and being advised of the facts and law, modifies the
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a detennination of a further amount of
temporary total compensation or of compensation for pennanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ili.Dec. 794 (1980).

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
•

Petitioner was a 59 year old employee of Respondent, who described his job as managing
director since September 2010 (for 1-3/4 years). Petitioner's immediate supervisor was F.
Hayden Connor. Respondent was in the business of sheet music distribution and they did
not have an Internet e-commerce presence. Petitioner testified that he was brought in to
help manage Respondent and the two other companies in the same building. Petitioner
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testified he had an employment agreement with Respondent which at some point was
reduced to writing. Petitioner testified that they had exchanged a series of e-mails
regarding the employment contract. Petitioner viewed PX 6 and identified it as a draft
contract between Petitioner and Respondent that was finalized. Petitioner testified that the
contract stated (Petitioner read from the terms of the contract) that 'your remuneration
will start at $30,000 paid (PA) on September 15, 2010 with another $30,000 held in
abeyance until it can be afforded from cash flow, and will be paid retroactively.'
Petitioner testified that at some point the agreement was printed out and presented for his
signature. Petitioner stated that he signed a final version of that agreement and gave it to
Mr. Connor; that was the last time he saw it. Petitioner testified that the noted paragraph
was contained in the final version he signed. Petitioner testified that he understood that
his annual salary was $60,000 and that the $30,000 per year under the agreement was
deferred compensation that was part of his regular earnings. Petitioner testified that his
understanding was that his 2011 and 2012 salary was $60,000; split between $30,000
currently paid and $30,000 as deferred compensation. Petitioner testified it was Mr.
Connor's idea to defer part of the compensation as Mr. Connor had approached Petitioner
with the idea. Petitioner testified that Mr. Connor asked him to do that because at the time
Respondent was moving or required to move out of the facility they were in and was
short of cash. Petitioner helped Respondent move out and it was always his
understanding that his earning for 2011 and 2012 was $60,000. Petitioner testified the
$60,000 per year salary was exclusive, separate and apart from any sort of bonus or
performance incentive.

•

On the date of accident, June 21, 2012, Petitioner testified he was working that day and
physically feeling fine; he had no problems with his left shoulder or arm at all. Petitioner
had a prior left arm fracture when he was 12 years old but from then until June 21, 2012
he had no problems with his left arm. Petitioner testified that on that day they were
moving boxes at Respondent as they were told by Mr. Connor. Petitioner understood the
work he was doing was for the benefit of Respondent. Mr. Connor owned the building
where Respondent was located. Petitioner testified that the building Mr. Connor took
over was sold as is and was in deplorable condition. Petitioner testified that on June 21,
2012 when he was moving boxes he slipped on some stairs and fell. Petitioner stated that
it was wet outside and the stairs may have been wet from workers moving the boxes in
and out from the wet. Petitioner stated he was collecting boxes from the doorway in.
Petitioner stated that as he was delivering boxes to someone (Jeff Hansel) at the top of the
stairs and he slipped and immediately fell on his elbow which jammed into his shoulder
and neck. Petitioner testified that he didn't have time to extend his arm to catch himself.
Petitioner stated immediately after the fall he had severe pain. Petitioner reported to
Northwestern Memorial Hospital ER the same day of the accident and testified he
reported headache, left shoulder, left clavicle, and left arm pain. Petitioner stated that his
pain got worse with movement and he had swelling in his left hand as well. Petitioner is
left hand dominant. Petitioner had an x-ray at the ER which revealed a non-displaced
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fracture at his left elbow. Petitioner had an x-ray of his left forearm that day which
confirmed a radial head fracture in his left arm. Petitioner testified that the ER doctor
recommended that he follow up with an orthopedic surgeon and he was placed in a sling.
Petitioner reported the injury to Mr. Connor at Respondent. Petitioner stated Mr. Connor
said not to worry as Respondent had WC insurance.

•

Petitioner was seen by Dr. Merk, an orthopedic surgeon, at Northwestern on June 26,
2012. Petitioner testified he reported to the doctor that he had pain in his elbow and
radiating down into his forearm. Petitioner stated the pain was from his neck down to his
hand. Petitioner understood the doctor diagnosed a displaced fracture in the radial head.
The doctor gave Petitioner a restriction of no lifting more than 3-5 pounds and told him to
follow up in 4 weeks. Petitioner stated that he attempted to return to work on June 28,
2012 with the restriction but was unable to perform his functions. Petitioner testified that
he did not report to work on June 29, 2012 because of the problems he had the prior day.
Petitioner testified at that time Respondent was unable to accommodate his 3-5 pound
restriction. Petitioner had contacted Dr. Merk's office June 28, 2012 regarding his
attempt at returning to work and the problems with his dominant arm. Petitioner stated
that the doctor recommended he stay off work. Petitioner testified that Mr. Connor was
aware that Petitioner had tried to work and was unable to do so. Petitioner stated that he
spoke to Mr. Connor in the office on June 28 at about 1:OOpm. Petitioner stated he told
Mr. Connor that since Petitioner was left handed, any functions he normally performed
were impossible and Mr. Connor told Petitioner to go home. Petitioner testified at some
point after June 28 he received his first TTD check for $549.45 and he understood that to
be for the period of June 22-June 26, 2012. He received a second check for $769.23 for
June 29-July 5, 2012. He received a third check for $659.34 for July 6-July 11, 2012.
Petitioner testified that at some point after the accident and prior to July 8, 2012 he spoke
to Mr. Connor regarding the wage reported to the insurance company. Petitioner testified
that he had reported his wage to the insurance company as $60,000/year. Petitioner stated
Mr. Connor said he had also spoken to the insurance company the same day as Petitioner;
the conversation took place in the office with no one else present at about 1:OOp.m.
Petitioner stated Mr. Connor said he had confirmed what Petitioner told the insurance
company regarding wages ($60,000/year).

•

Petitioner returned to Dr. Merk on July 11, 2012. At that time Petitioner stated that he
had numbness in his left little and ring fingers and reported difficulty writing because of
the lack of control of his left hand. The doctor recommended starting occupational
therapy and to follow up in 4 weeks. Petitioner did not begin the therapy at that time.
Petitioner filed his Application for Adjustment of Claim on July 9, 2012. Sometime after
July 18, 2012 he received a fourth TTD check for $769.23 for July 12-July 18, 2012.
Petitioner stated that he had another conversation with Mr. Connor (about retaining an
attorney and filing the we claim); however, he did not recall the date of that phone
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conversation. Petitioner testified about August 2, 2012 he was informed his TID
benefits would be reduced to $253.00 per week because of the information Mr. Connor
provided to the WC insurance adjuster; Petitioner testified Mr. Connor provided that
information to the adjuster after Petitioner retained an attorney. Petitioner testified in his
conversation with Mr. Connor, Mr. Connor had stridently suggested that Petitioner not
hire an attorney as it would impact him financially and that Petitioner should not do it.
Petitioner stated that he did not learn of the TID reduction until he received that check.
At some point Petitioner had a conversation with Mr. Connor regarding the reduction; he
did not recall the date but it was shortly after receiving that check. The conversation took
place over the phone. Petitioner stated he asked what caused the reduction and Mr.
Connor said he called the insurance company. Petitioner testified that Mr. Connor told
him that he was going to lose financially and that he needed to reduce the amount
Petitioner was getting paid. Mr. Connor said he sent the W-2's to the adjuster. Petitioner
testified he had 2-3 phone conversations with Mr. Connor regarding retaining an attorney
around the time he received the first TID check, and from there on they communicated
via e-mail. Petitioner testified he had a phone conversation with Mr. Connor regarding
filing a WC claim but he did not recall when that happened but it was before his benefits
were reduced. Petitioner stated Mr. Connor told him not to seek legal counsel or they
would come after Respondent and he would lose money.

•

Petitioner returned to Dr. Merk on August 8, 2012. Petitioner stated then the pain had not
improved and that he was realizing more numbness in the 4th and 5th fingers in his left
hand. Petitioner testified he then noted a shaking sensation when he attempted to use his
left arm. Petitioner stated that the doctor gave him restrictions of no lifting over 5 pounds
and to avoid repetitive activity with the left arm. Petitioner stated that the doctor also
recommended physical therapy and to see a neurologist. Petitioner indicated Dr. Merk's
treatment as an orthopedic surgeon was restricted to skeletal and the fracture itself and
that Petitioner should get looked at by a neurologist regarding the reduction in movement,
shaking and numbness. Petitioner stated that Dr. Merk referred him to Dr. Shepard
regarding those issues. Dr. Merk did not release Petitioner to full duty work at that time
and did not indicate that he was lifting Petitioner's restrictions. Petitioner testified that
Respondent did not have light duty available for him at that time. Petitioner testified that
on August 8, 2012 he was terminated by Respondent. Petitioner testified Mr. Connor, via
e-mail, told Petitioner that he was upset and since Petitioner was not coming in that he
should return the key to the building. Petitioner testified Mr. Connor did not explain why
Petitioner was fired. Petitioner identified PXI 0 as a copy of the e-mail he received from
Mr. Connor August 9, 2012 indicating that he wanted the key back. Petitioner viewed
PXll and identified it as an e-mail from August 1, 2012 regarding a phone message and
about Petitioner not being allowed in the building without permission which Petitioner
did not have from Respondent. Petitioner viewed PX12 indicating that Petitioner had
picked up some personal things from Respondent and that if Petitioner did not pick up
any other personal items Respondent would deem them as abandoned.
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•

Petitioner reported to Dr. Shepard on August 10, 2012 and advised the doctor about the
numbness and tingling in Petitioner's hand since the fall. Dr Shepard diagnosed
radiculitis and neuralgia and recommended an EMG (done 8/17/12) and MRI (done
8/27/12). Petitioner indicated that the EMG revealed a peripheral neuropathy and the
MRI still showed the non-displaced fracture of the elbow with some edema/swelling.
Petitioner stated that he followed up with Dr. Shepard on September 7, 2012 and P
reported that he could not put his arm on anything hard due to the pain and that he was
still having the tremors in his left arm. He was again diagnosed with peripheral
neuropathy. Petitioner stated that the doctor wanted to continue seeing him every three
months. Petitioner indicated on September 10, 2012 he became aware that Respondent
had terminated his benefits due to the reason that Petitioner was self-employed and
running his own business separate and aside from Respondent. Petitioner stated he had
his own website business that had begun January 2012 which was located in his home.
Petitioner indicated that Mr. Connor had been aware that he had started that business.
Petitioner stated Mr. Connor had been sent an e-mail from Phil Smith, the vice president
of sales for Respondent, about it in February; Petitioner had been copied on that e-mail.
The e-mail indicated that Mr. Smith was curious as to who Music Professional
Organization was (Petitioner's business). Petitioner testified it was communicated to
them that the website was Petitioner's (business). Petitioner testified he had many
subsequent conversations with them about that business (the first at the time of that email). Petitioner had the conversation with Mr. Connor in the office with no one else
present. Petitioner testified that he had explained what he was doing; collecting music
professionals globally. Petitioner stated that Mr. Connor did not tell him anything.
Petitioner testified that Mr. Connor was aware, in February 2012, that he was and doing
his own business simultaneously while working at Respondent. Petitioner testified that
Music Professionals Organization has four parts to it; music professionals, sheet music,
instruments, and products and services. Petitioner stated that he gathered information
about music professionals and how they relate and interrelate with the four items. He
stated Music Professionals was a promotional services organization. If any instrument
manufacturer wanted to promote their instrument to music professionals to use,
Petitioner's company would be the conduit for that. Petitioner stated that Respondent sold
sheet music to dealers and the only relationship they had in common was in the music
industry. Petitioner did not consider his business in competition with Respondent.

•

At hearing November 21, 2013, Petitioner agreed there had been prior testimony
regarding benefits being terminated around September 2012. Petitioner testified Mr.
Connor at no time expressed objection to Petitioner having his own business and working
at Respondent. Petitioner testified at no time did he ever voluntarily resign from
Respondent after his injury and at no time did he agree to work as an independent
contractor for Respondent or for Mr. Connor after the injury. Petitioner testified that
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Music Professional Organization has a website that appeared January 20I2 and as of July
he made it available to collect money for Alzheimer's research by donating money from
the sale of pearls on the website to the Alzheimer Association.

•

Petitioner returned to Dr. Merk, on September II, 20 I2 and reported continuing
numbness and tingling in his left hand. Petitioner testified Dr. Merk never gave him a full
duty work release nor lifted Petitioner's restrictions regarding no repetitive motion of the
arm or 3 to 5 pound lifting limitations. The doctor instructed Petitioner to continue
therapy. Petitioner stated that he continued therapy up to the date of hearing. Petitioner
testified that at no time did Respondent provide him with a job within the restrictions.
Prior to the accident, Petitioner testified he never had any medical problems with his left
arm or hand and he had not experienced numbness or tingling in his left arm or hand.

•

Petitioner testified there are things that now cause him pain that he did not have before;
like writing, typing, lifting. Petitioner testified that when he writes, his hand shakes
uncontrollably. He indicated he loses strength and grip. Petitioner testified when he tries
to lay his elbow on hard surfaces he gets severe pain in his elbow. Petitioner testified that
activities of daily living causes him pain and he has difficulty sleeping because of pain
that wakes him 3-4 times per night.

The Commission finds that on the date of accident, June 2I, 2012, Petitioner testified he was
working that day and physically feeling fine; he had no problems with his left shoulder or arm at
all. Petitioner had a prior left ann fracture when he was I2 years old but from then until June 21,
2012 he had no problems with his left arm. Petitioner testified that on that day they were moving
boxes at Respondent as they were told by Mr. Connor. Petitioner understood the work he was
doing was for the benefit of Respondent. Mr. Connor owned the building where Respondent was
located. Petitioner testified that the building Mr. Connor took over was sold as is and was in
deplorable condition. Petitioner testified that on June 21, 2012 when he was moving boxes he
slipped on some stairs and fell. Petitioner stated that it was wet outside and the stairs may have
been wet from workers moving the boxes in and out from the wet. Petitioner stated he was
collecting boxes from the doorway in. Petitioner stated that as he was delivering boxes to
someone (Jeff Hansel) at the top of the stairs and he slipped and immediately fell on his elbow
which jammed into his shoulder and neck. Petitioner testified that he didn't have time to extend
his arm to catch himself. Petitioner stated immediately after the fall he had severe pain.
Petitioner reported to Northwestern Memorial Hospital ER the same day of the accident and
testified he reported headache, left shoulder, left clavicle, and left arm pain. Petitioner stated that
his pain got worse with movement and he had swelling in his left hand as well. Petitioner is left
hand dominant. Petitioner had an x~ray at the ER which revealed a non-displaced fracture at his
left elbow. Petitioner had an x-ray of his left forearm that day which confirmed a radial head
fracture in his left arm. Petitioner testified that the ER doctor recommended that he follow up
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with an orthopedic surgeon and he was placed in a sling. Petitioner reported the injury to Mr.
Connor at Respondent. Petitioner stated Mr. Connor said not to worry as Respondent had WC
insurance. Petitioner reported to Dr. Merk, an orthopedic surgeon, at Northwestern June 26,
2012. Petitioner testified he reported to the doctor that he had pain in his elbow and radiating
down into his forearm. Petitioner stated the pain was from his neck down to his hand. Petitioner
understood the doctor diagnosed a displaced fracture in the radial head. The doctor gave
Petitioner a restriction of no lifting more than 3-5 pounds and told him to follow up in 4 weeks.
Petitioner stated that he attempted to return to work on June 28, 2012 with the restriction but was
unable to perform his functions. Petitioner testified that he did not report to work on June 29,
2012 because of the problems he had the prior day. Petitioner testified at that time Respondent
was unable to accommodate his 3-5 pound restriction. Petitioner had contacted Dr. Merk's office
June 28, 2012 regarding his attempt at returning to work and the problems with his dominant
ann. Petitioner stated that the doctor recommended he stay off work. Petitioner testified that Mr.
Connor was aware that Petitioner had tried to work and was unable to do so. Petitioner stated that
he spoke to Mr. Connor in the office on June 28 at about 1:OOpm. Petitioner stated he told Mr.
Connor that since Petitioner was left handed, any functions he normally performed were
impossible and Mr. Connor told Petitioner to go home.
The medical records contradict Petitioner's testimony in regard to shoulder/neck causal
connection. The medical records clearly show that Petitioner specifically denied neck pain in the
ER as well as in other medical records. While there is indication of numbness and tingling of his
left little and ring finger, there is also indication of similar numbness in his toes in his left leg
which also clearly would not be related. Further, Petitioner filed the Application for Adjustment
of Claim only claiming injury to his left arm with no indication of a left shoulder or neck injury.
There is clear evidence of a causal connection to Petitioner's condition of ill-being regarding his
left arm with the documented radial neck fracture. The Commission finds the decision of the
Arbitrator as not contrary to the weight of the evidence and herein, affirms and adopts the
Arbitrator's finding as to causal connection, regarding only the left ann.

The Commission finds the Arbitrator calculated the Average weekly wage (A WW) based upon a
salary of $30,000 with $30,000 held in 'abeyance' pending payment from cash flow with profit.
The Commission finds from the evidence presented that the additional $30,000 was deferred
income. Accordingly, the average weekly wage should have been calculated with the base
annual salary of $60,000 for an A WW of $1, 153.85; temporary total disability (ITD) rate of
$769.22, and permanent partial disability (PPD) rate of $692.31. The Commission finds the
decision of the Arbitrator as contrary to the weight of the evidence, and herein, modifies the
AWW to be $1,153.85.

The Commission finds the evidence and testimony clearly supports the duration of lost time here.
Petitioner was clearly discharged by Dr. Merk to only return as needed as of September 11,
2012. Dr. Merk did not impose any permanent restrictions on Petitioner. While petitioner may
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have seen Dr. Shepard after that point, at no time did Dr. Shepard impose any sort of restrictions
on Petitioner. Petitioner was apparently capable of returning to full duty after Dr. Merk's release
so no further TID would be due beyond that point. The TID rate, however, as noted above was
in error. Based upon the correct A WW, the TID benefit rate is, herein, modified to $769.22 per
week for the awarded TTD period.

The Commission finds that there are clear issues that Respondent had to tenninate TID benefits.
Regardless of the issue of tennination, Respondent paid TID, albeit based on the lower A WW
and also advanced PPD. Petitioner failed to prove that Respondent acted in an unreasonable and
vexatious manner to warrant entitlement to any penalties and attorney fees. The Commission
finds the decision of the Arbitrator as not contrary to the weight of the evidence and, herein,
affinns and adopts the Arbitrator's finding denying penalties and attorney fees.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner's Average
Weekly Wage is $1,153.85.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $769.22 per week for a period of 11-5/7 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in § 19(b) of the Act, this
award in no instance shall be a bar to a further hearing and detennination of a further amount of
temporary total compensation or of compensation for pennanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $4.600.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
0: 12/12/13
DLG/jsf
45

FEB 1 0 201~
David L. Gore

111~f2~
Mi~tz ~
Mario Basurto
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

DEVANEY. STEVE

Case#

12WC023465

Employee/Petitioner

WORLDWIDE MUSIC SERVICES LLC
Employer/Respondent

On 6/4/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy ofthis decision is mailed to the following parties:

0391 THE HEALY LAW FIRM
PATRICK ANDERSON
111 W WASHINGTON ST SUITE 1425
CHICAGO, IL 60602

2837 lAW OFFICES OF THADDEUS GUSTAFSON
ROBERT SABETTO
2 N LASALLE ST SUITE 2510
CHICAGO, IL 60602

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

STATE OF ILLINOIS
)SS.

D

COUNTY OF COOK

Second Injury Fund (§8(e)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DEcisioN! A
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19(b)

STEVE DEVANEY

I
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Case # 12 WC 23465

Employee/Petitioner

Consolidated cases:

v.

WORLDWIDE MUSIC SERVICES. LLC
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian Cronin, Arbitrator of the Commission, in the city of
Chicago, on November 14 and 21, 2012. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.
C.

0
0

D.

D

What was the date of the accident?

E.

0

Was timely notice of the accident given to Respondent?

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

F. IX} Is Petitioner's current condition of ill-being causally related to the injury?
G. ~ What were Petitioner's earnings?
H.

D

I.

D What was Petitioner's marital status at the time of the accident?

J.

D

K.

D

What was Petitioner's age at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~ What temporary benefits are in dispute?
0 TPD
0 Maintenance
~TID
M. IX} Should penalties or fees be imposed upon Respondent?
N.

D

Is Respondent due any credit?

0. Oother
ICArbDec19(b} 2110 100 W. Randolph Street 18-200 Chicago,/L 6060/ 3/21814-6611 Toll·free 8661352·3033 Web site: www.iwccll.gov
Downstate o.lficu: Collitu~~ille 6181346.3450 Peoria 3091671-3019 Rockford 8151987·7292 Springfield 2171785-7084

FINDINGS

On the date of accident, June 21, 2012, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being to his left arm only is causally related to the accident.
In the year preceding the injury, Petitioner earned $19,817.20; the average weekly wage was $388.57.
On the date of accident, Petitioner was 59 years of age, married with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $4,518.25 for TID, $0 for TPD, $0 for maintenance, $1,012.00 for PPD
(advance), and $5,422.51 for other (medical) benefits, for a total credit of $10,952.76.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Petitioner is entitled to 11-sn weeks of TID benefits from June 22, 2012 through September 11,
2012 at a weekly rate of $253.00 for a total of $2,963.72.
Petitioner's request for penalties and attorneys' fees is denied.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee•s appeal results in e~.r.
change or a decrease in this award, interest shall not

STATEMENT OF INTEREST RATE

accrue.
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Signature of Arbitrator

June 3. 2013
Date
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STEVE DEVANEY v. WORLDWIDE MUSIC SERVICES. LLC
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ARBITRATION DECISION
I. Findings of Fact.
Petitioner testified that Respondent's owner, Hayden Connor, hired him as its managing
director in September 2010. According to Petitioner, he was hired to manage Worldwide Music
Services and two other companies located in the same building. Connor owned all three
companies. Petitioner and Connor exchanged emails and ultimately reduced to writing an
employment contract that Petitioner signed. Petitioner did not have a copy of the contract, but he
testified that it contained tenns similar to those in an email dated September 28,2010. PX6,
RX5. This email, which indicates that it is a "rough draft'' to "review and fine tune," states as

follows:
"2. Your remuneration will start at $30,000 p[er] a[nnum] on September 15,2010
with another $30,000 held in abeyance until it can be afforded from cash flow,
and will be paid retroactively. These [sic] money must come from actual cash
profits as opposed to book profits which incJude depreciation and good will ."
PX6,RX5.

Petitioner testified that he understood his annual salary to be $60,000, which consisted of
$30,000 in regular earnings and $30,000 in what he called "deferred compensation." This
"deferred compensation" was not a bonus or an incentive. Petitioner testified on direct exam that
he earned $60,000 in 2010 and 2011. On cross exam, he was shown his W2s for 2010 and 2011
(RX16), which showed earnings of $8,427.12 and $25,012.00, respectively. Petitioner admitted

that the W2s were accurate.

Connor agreed that he and Petitioner had reduced to writing an employment contract. He
testified that Petitioner never returned such contract to him signed. Connor also agreed that
Petitioner was eligible to receive an additional $30,000 under the employment contract.
However, this additional amount was conditional on actual cash profits at the end of the year. It
was not based on performance, and it was not triggered by any benchmarks. This additional
amount was never paid because the company did not have enough cash profits in either 2010 or
2011.
3
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Connor responded to a records subpoena issued by Counsel for Petitioner. PX5, RX4.
Contained in the response is a wage statement form showing Petitioner's earnings from June 27,
2011 through June 21,2012. PX5, RX2, RX4. The wage statement shows a wage reduction from
$14.43/bour to $9.62/hour starting on July 4, 2011. Connor admitted that he did not complete
the wage statement, but testified that his accountant or her assistant did. Also contained in the
response is a typewritten September 20, 2010 fax transmission memo showing Petitioner's wage
rate as "$14.43 (hr.)." PX5, RX2. Next to this is a handwritten notation "REDUCED 7/4/2011 to
9.62 (hr.)".
Petitioner admitted that his salary was reduced in July 2011. According to him, Connor
promised to return him to the amount he was earning before the reduction at some undetermined
point in the future. Connor testified that the reduction was company-wide, and he admitted that
he intended to return all of his employees to what they were making when the company could
afford it.
Petitioner testified that he slipped and fell on the stairs outside the doorway while helping
a co-worker, Jeff Hansel, move boxes into Respondent's building on June 21,2012. It was wet
outside, and water had been tracked onto the stairs. Petitioner landed on his left elbow and,
according to him, jammed it into his neck. Although Petitioner testified that the building was in
"deplorable" condition, he admitted on cross exam that nothing was wrong with the stairs.

Petitioner noticed severe pain and sought medical attention. That same day, Petitioner reported
to the Northwestern Memorial Hospital Emergency Room with complaints of headache,left clavicle
pain, left shoulder pain, and left ann pain after falling at work when he was moving boxes on stairs.
PX2. He denied neck pain. His pain was increased with movement and Petitioner had pain radiating

down into his foreann with tingling of his third and fourth fingers, as well as swelling of his first finger.
An x-ray revealed: (1) The distal humerus fat pads are displaced from a traumatic joint effusion. (2) A
subtle nondisplaced fracture seen at the base of the radial head. Petitioner's left ann was placed in a
sling and he was advised to follow up with an orthopedic surgeon. PX2.

On June 26, 2012, Petitioner saw Bradley Merk, M.D., an orthopedic surgeon. PXJ. Dr. Merk noted
that x-rays of Petitioner's clavicle, humerus, elbow, forearm and wrist were taken. After reviewing such x-rays,
Dr. Merk opined: "The only abnormality is very subtle, cortical disc irregularity of the anterior aspect of the
4

radial head neck junction with associated fat pads." Dr. Merk noted that his pain seems to be improving and that
Petitioner does not note any neurologic symptoms. Petitioner noted some pain mostly over the elbow radiating
into the forearm predominantly with rotational motion.

Dr. Merk diagnosed Petitioner with a minimally

displaced radial head fracture, recommended progressive range of motion and stretching exercises, encouraged
him to wean himself from the sling and to increase the use of his hand for activities of daily living, advised him
to work under a 3-5 pound Lifting restriction, prescribed over-the-counter medication and the use of ice and
instructed him to follow up in four weeks. PXJ.

Dr. Merk's June 28, 2012 record indicates that Petitioner telephoned the office. The note said that
Petitioner "tried to work today but had problems as his injury is in his dominant arm." PXJ.

Petitioner testified that on June 28, 2012, he reported to work but was unable to work the whole day.
Petitioner testified that he told Connor that day that because he is left-handed, he found that any function that he
normally performed with his left hand were nearly impossible. Petitioner testified that Connor then told him to
go home. PXJ.

Petitioner testified because of the problems he had on June 28, 2012, he did not report to work on June
29, 2012. Petitioner claimed that Respondent was not able to accommodate his 3-5 pound lifting restriction.
Dr. Merk's June 29,2012, record indicates Petitioner visited the office that date and reported that he performed
neither social nor occupational activities of daily life. Although Petitioner testified that Dr. Merk told him to
stay off work at that time, there is no mention of Petitioner's work status in the June 29,2012 record. PXJ .

On July 11, 2012, Petitioner returned to Dr. Merk with complaints of "numbness in his left small and
ring fingers, as well as kind of just generalized muscle ... "He also complained that he feels like he has not been
having good control of his left forearm and has bad difficulty writing. Otherwise, he states his range of motion
is improving. Dr. Merk wrote that they would get Petitioner set up with occupational therapy to start moving
his elbow, start improving his range of motion and give him more confidence with his arm. He instructed
Petitioner to follow up in four weeks for a repeat clinical and radiographic evaluation. He also reported having
difficulty writing and decreased range of motion. PXJ.

Petitioner testified that be did not begin occupational therapy at that time.

5
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Petitioner testified that he completed an Application for Adjustment of Claim on July 9, 2012.

Petitioner returned to Dr. Merk on August 8, 2012, in follow -up status/post left radial neck fracture,
treated non-surgically. The doctor notes that, in general, Petitioner is improved but still has pain, particularly at
night for which he periodically takes Norco. He rates his average daily pain at about 5/10. He still lacks some
mobility and feels some numbness over the distribution of his fourth and fifth digits that radiates into his arm a
little bit. He also notes some numbness in his lateral toes. He also has some discomfort in the neck region,
after the fall. He notes, also, that as he attempts to use his arm, he gets some shaking sensation. On examining
Petitioner, Dr. Merk finds some decreased range of motion. However, he finds 5!5 motor strength, intact
profusion, intact pulse and normal refill. Dr. Merk also notes decreased subjective sensation over the arm. Xrays revealed that his fracture is fully healed and in anatomic alignment. Dr. Merk noted that the doctor had
previously prescribed physical therapy, but apparently Petitioner had some other health problems and did not
attend the therapy. The doctor encouraged Petitioner to participate in physical therapy and thought it would
improve Petitioner's range of motion and strength and function. With regard to the constellation of neurologic
type symptoms, Dr. Merk recommended a neurology evaluation and referred him in that regard. Dr. Merk
instructed Petitioner to follow up with him in 6 weeks and imposed a five-pound lifting restriction and advised
him to avoid repetitive activity with that arm. PXJ.

Once again, Respondent provided no light-duty work. Instead, that same day, Petitioner's employment
with Respondent was terminated.

On August 10, 2012, Alan Shepard, M.D., a neurologist, saw Petitioner. PX3. Petitioner reported that
about six weeks ago, he slipped on some water and fell. He did not have time to put his hand out to stop the fall.
His left elbow broke his fall. Petitioner complained of numbness and tingling in the last two digits of his left
hand and the last two toes on his left foot. Petitioner also has noticed a tremor. After the fall, he was diagnosed
with Merkel Cell Carcinoma. Physical exam revealed decreased sensation in Petitioner's left hand in the ulnar
distribution and decreased sensation of the left lateral Sl distribution on the left side. PX3. Dr. Shepard's
assessment: neuralgia, neuritis, radiculitis, unspecified (729.2) and late effect of injury to nerve root(s), spinal
plexus(es) and other nerves of trunk (907 .3). Dr. Shepard also wrote: "The ulnar sensory nerve at the wrist
likely is post traumatic, as is the foot. Doubt plexopathy, and the tremor I feel is also consistent with nerve
issues." He recommended an NCV/EMG. PX3.
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On August 17,2012, Dr. Shepard noted that the EMG results suggest an ulnar neuropathy at the elbow.
His plan was to obtain imaging (MRI) and begin therapy. PX3.

On August 27, 2012, Petitioner underwent an MRI, without contrast, of his left upper extremity. The
radiologist's impression of the images is as follows: PROXIMAL LEFf FOREARM MEDIAN AND ULNAR
NERVE EDEMA OVER A 7 CM. LENGTH, STARTING AT THE LEVEL OF THE RADIAL
TUBEROSITY .

NO COMPRESSING MASS, OR MUSCLE EDEMA OR FATTY ATROPHY IS

VISUALIZED. NON-DISPLACED RADIAL NECK FRACTURE. PX3.

On September 7, 2012, Petitioner returned to Dr. Shepard and complained that he cannot put his arm on
anything hard because it hurts, that he still has sensory loss in the left ulnar distribution and that his tremor
persists. He also mentioned to Dr. Shepard that he is "getting chemo." Dr. Shepard noted that Petitioner has
yet to start occupational therapy. Dr. Shepard reviewed the MRI, which showed edema from his fall of several
months ago, and determined that Petitioner needed Lyrica and Neurontin. Dr. Shepard's assessment (729.2 &

907 .3) remained the same. He noted that Petitioner would be seeing Dr. Merk. Dr. Shepard did not record a
Return to Office date as he had with Petitioner's first two visits. PX3.

On September l1, 2012, Petitioner returned to Dr. Merk. The doctor noted that Petitioner is doing his
own range of motion at home and has not attended physical therapy yet. He noted that Petitioner has seen Dr.
Shepard and was started on Lyrica, but overall has not seen a difference. He continues to report neurological
symptoms such as tingling and numbness in various parts of his body, particularly his left ulnar digits. PXJ. Xrays revealed a healed radial bead fracture. Upon examination, Dr. Merk found Petitioner to be in no apparent
distress, alert and oriented x3, left upper extremity. He has near full range of motion in the left elbow. He is
lacking maybe three to five degrees of supination and three to five degrees of extension, otherwise symmetric
with his contralateral side. He is neurovascularly intact. He does have mildly decreased sensation in the ulnar
two digits, however this is intact. He also bas some pain associated with percussion of the ulnar nerve on the
left. Otherwise, it is normal exam. Dr. Merk determined on this date that Petitioner's non-displaced left radial
head fracture was radiographically and clinically healed. From that standpoint, Dr. Merk opined, "there is no
more follow up with us necessary" and "at this time there are no ongoing orthopaedic issues" and he "can
follow up on an as needed basis." Dr. Merk stated that Petitioner has some ongoing neurological issues, which
we recommend he continue to manage with Dr. Shepard. PXJ.

7
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At the time of trial, Petitioner testified that writing, typing and lifting causes pain. He further testified
that when he writes, his hand shakes uncontrollably. When he lifts things with his left arm , he drops them.
When he puts his left elbow on a hard surface, he experiences pain in the elbow. Petitioner further testified that
he has pain when he extends his left arm, and that he is awakened three to four times a night as a result of such
arm pain .

A "Physical Demands Analysis", which was completed by Respondent, indicates Petitioner's job
required him to lift 1-10 pounds frequently, and 11-50 pounds occasionally. His job also required occasional,
fine manipulation grasping, reaching, and feeling, as well as frequent keying . Constant repetitive use of the
hands was also required. According to this analysis, Respondent was not able to accommodate "transitional
duty" work. PX5.

Petitioner admitted that he told Rebecca, the claims adjuster for Respondent's insurance
carrier, that he earned $60,000 a year. Petitioner testified that at some point after the accident
but before July 8, 2012, he had a telephone conversation with Connor in which Connor stated he
also told the insurance carrier that Petitioner earned $60,000 a year. Petitioner also testified that
Rebecca told him that Connor had verified his $60,000 salary.

Connor denied telling Rebecca that Petitioner earned $60,000 a year.

Petitioner testified that Connor paid him $5,000 before Petitioner sustained his accidental
injury

Petitioner admitted that he began receiving TID checks from Respondent's carrier after
that time. Initially, the amounts of the checks were between $545.00 and $769.00. However,
they dropped down to $253.00 per week in approximately August 2012.

A couple weeks after the last day he worked for Respondent, Petitioner and Connor met
for coffee at a Starbucks to discuss how Petitioner was doing. Petitioner underwent surgery to
remove a tumor from his groin around that time. According to Connor, Petitioner expressed an
interest in working as an independent contractor rather than as an employee, and Connor invited
him to submit a bid. Connor considered this to be a voluntary resignation. Petitioner denied that
8
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he ever requested to work as an independent contractor or that he ever resigned, but emails in
July and August 2012 show that he did submit two separate cost proposals to work for

Respondent on a contract basis. RX6, RX9. Petitioner testified that on August 8, 2012, he was
fired. Connor testified that he rejected Petitioner's bid to work as an independent contractor and
did not consider him an employee anymore.

Petitioner started his own business, Music Professional Organization LLC ("M.P.O."), in
early 2012. According to Petitioner, M.P.O. is a web-based promotional services organization
that acts as a conduit for selling sheet music, musical instruments, and other music-related
products and services. He registered M.P.O. with the Secretary of State on January 18,2012.
PX8, RX13. Petitioner ran his business from his horne. Petitioner testified that the MPO website

was operational in January, but a Facebook post from him on July 7, 2012 indicates that it "went
live" on that date. RX15. Petitioner admitted that M.P.O.'s services were not offered for free,
and that he operated M.P.O. with the intent to tum a profit. He testified that he told Connor
about this business in February 2012, but Connor denied that he knew anything about it until
after it went live in July 2012.

Rebecca Miranda, an Adjuster with Respondent's insurance carrier, issued a letter to
Counsel for Petitioner by fax on September 10,2012. In her letter, Miranda stated that she had
determined Petitioner was running his own business and this disputed his entitlement to TID.

In a note dated September 11, 2012, Dr. Merk stated that Petitioner's fracture had healed
and he discharged him from care to return on an "as needed" basis. PXl. Although the doctor
referenced ongoing neurological issues for which he referred Petitioner to Dr. Alan Shepherd, he
did not impose any physical restrictions. Dr. Shepherd examined Petitioner on August 10, 20 12;
August 17, 2012; and September 7, 2012. PX3, PX5. None of Dr. Shepherd's notes contains
any indication of physical restrictions.

9

II. Conclusions of Law
In support of the Arbitrator's Decision relating to Issue (F), is Petitioner's current condition
of ill-being causally related to the injury, the Arbitrator makes the following conclusions of
law:
It is axiomatic that a claimant bears the burden of proving all the elements of his claim to
recover benefits under the Workers' Compensation Act. Ingalls Memorial Hospital v. Industrial
Commission, 241 III.App.3d 710, 716 (1st Dist. 1993). His burden includes proving a causal
connection between the work accident and his condition of ill-being. Lee v. Industrial
Commission, 167 Ill2d 77, 81 (Ill. 1995). Liability cannot rest on imagination, speculation, or
conjecture. Illinois Bell Telephone Co. v. Industrial Commission, 265 Ul.App.3d 681, 685 (1st
Dist. 1994).

It is undisputed that Petitioner sustained an accidental injury to his left elbow when he
slipped and fell on the stairs while working for Respondent on June 21,2012.

Petitioner testified that be also injured his left shoulder and neck.

The Arbitrator does not find Petitioner credible on this point.

The Arbitrator has carefully examined the initial emergency room records of
Northwestern Memorial Hospital of June 21,2012. These records docwnent Petitioner's stated
history of falling onto his left side and injuring his left arm. PX2. These records also document
that Petitioner reported striking his head on a "door step." PX2. While the records do show that
he complained of left shoulder pain that radiated into his fingers, they also show that he
specifically denied any neck pain. PX2. X-rays confirmed a radial head fracture of the left
elbow. PX2. X-rays ofhis left clavicle were unremarkable. PX2. Petitioner's diagnosis at the
time of discharge was a radial head fracture of the left elbow. PX2. The records contain no
diagnosis regarding the left shoulder or the cervical spine.

Petitioner followed up with Bradley R. Merk, M.D., beginning on June 26,2012. PXI.
The Arbitrator also has carefully examined Dr. Merk's records. Dr. Merk reviewed x-rays of
Petitioner upper left extremity and noted: "the only abnormality is very subtle, cortical disc
10

irregularity of the anterior aspect of the radial head neck junction with associated fat pad." Dr.
Merk's impression was a minimally nondisplaced radial head fracture of the left elbow. PXJ.

On August 8, 2012, which is the date on which his employment with Respondent ended,
he complained to Dr. Merk for 1M first time of numbness in his lateral toes, a shaking sensation
in his left arm and some discomfort in the neck region after his fall. (Emphasis added.)

The Arbitrator also points out that on August 10,2012, Petitioner reported to Dr. Shepard
that after his fall, he was diagnosed with Merkel Cell Carcinoma. On September 7, 2012,
Petitioner told the doctor that he was "getting chemo."

Dr. Merk's treatment through September 11, 2012 focused solely on Petitioner's left
elbow. PXl.

The Arbitrator also has examined Dr. Alan Shepherd's records and fmds that treatment
focused on the left elbow. PX3. Dr. Shepherd mentioned Petitioner's foot and lumbar spine.
Yet, but there is nothing to connect either of these body parts to his work injury. Petitioner did
not allege injuries to either of these areas, anyway.

The Arbitrator fmds, based on the medical records ofNorthwestem Memorial Hospital,
Dr. Merk, and Dr. Shepherd, that Petitioner sustained a fracture of the radial head of the left
elbow as a result of his accidental injury of June 21,2012.

Other than a negative x-ray of the left clavicle on the date of accident, there is no
evidence of any treatment for the left shoulder in the emergency room or anywhere else that
would corroborate a left shoulder injury. Furthermore, the Petitioner specifically denied neck
pain in the emergency room on the date of accident. On August 8, 2012, which is nearly seven
weeks after the accident, Petitioner first voiced complaints of discomfort in his neck after his
fall.

Indeed, Petitioner's own Application for Adjustment of Claim alleges injuries to his left
arm only-not to his neck or any other body part. RXI. The evidence refutes Petitioner's claim
that he sustained an accidental injury to his left shoulder and neck.
11

..
In support of the Arbitrators Decision relating to Issue (G), what were Petitioner's earnings,
the Arbitrator makes the following conclusions of law:
The Arbitrator has carefully examined Respondent's subpoena response, particularly the
wage statement (RX2), the handwritten notation concerning Petitioner's wage reduction,and
Petitioner's W2s (RX16) . The Arbitrator has also carefully considered the testimony of both
Steve Devaney and Frank Hayden Connor.

On cross-examination, Connor was asked about the email message that he sent Petitioner
on July 15, 2012. (RX6) Such email message includes the following sentence: "As I explained,
unfortunately I cannot pay you the $1 0,000 I owe you in back salary at this time." Connor
testified that Petitioner would receive the $10,000 when the company was in a stronger financial
position. Connor testified that the reduction in pay that he established was company-wide.

Language in the rough draft contract includes the following: " ... with another $30,000
held in abeyance until it can be afforded from cash flow, and will be paid retroactively. These
[sic] money must come from actual cash profits ... "

The Arbitrator concludes that the payment of "another $30,000" was conditionaL
Due to the downturn in the economy, and after the date on which the rough draft contract
was sent out, Connor reiterated that he actually had to institute across-the-board salary cuts.

None of Respondent's fmancial statements were offered into evidence.

Petitioner argues that "another $30,000" was deferred compensation. In support of his
argument, Petitioner cites a Commission case, Robert Hart v. State of Illinois. Dept. of
Arnculture, 04 IIC 0254.
In Hm claimant participated in a deferred compensation scheme in the year preceding
the accident. Accordingly, the deferred compensation amount did not appear on his regular
check. Claimant testified that he understood his deferred compensation to be part of his
earnings. The Commission held that claimant's average weekly wage should include deferred

12
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compensation. Because the State oflllinois was the Respondent, the case could not."be appealed
to the judiciary.

The Conunission's holding in Hart is not precedent for the issue before the Arbitrator in
this case.

The Arbitrator notes that Section 10 of the Worker's Compensation Act states, in relevant
part, the following:

The compensation shall be computed on the basis of the ·'Average weekly wage''
which shall mean the actual earnings of the employee in the employment in which
he was \VOrking at the time of the injUI)' during the period of 52 weeks ending with
the last day ofthe employee·s last full pay period immediately preceding the date of
injury, illness or disablement, excluding overtime and bonus, dividt!d by 52; but if the
injured employee lost 5 or more calendar days during such period, whether or not in
the same week, then the earnings for the remainder of the 52 'veeks shall be divided
by the nwnber of weeks and parts thereof remaining after the time so lost has been
deducted. Where the employment prior to the injury e)>."tended over a period of less
than 52 weeks, the method of dividing the earnings during that period by the nwnber
of weeks and parts thereof during which the employee actually earned wages shall be
followed . . . (Emphasis added.)
Based on the facts and the law . the Arhitrator finds that Petitioner's average weekly is
$388.57. Petitioner admitted that his earnings for 2010 and 2011 were accurately reflected in his
\V2s. Petitioner was paid a salary based on 40 hours a week, and his hourly wage rate was

reduced from $14.43 to $9.62 starting on July 4, 2011. The Arbitrator arrives at this figure by
adding up Petitioner's total earnings between June 27, 2011 and June 15 , 2012 ($19,8 17.20) and
dividing that figure by 51 weeks , which is the total number of weeks available in the Record.
The Arbitrator excluded the week of June 18, 2012 because it includes the accident date, and is
only four days (not five as indicated).

In support of the .4rbitrators Decision relating to Issue (L)~ what amount of compensation is
due for temporary total disability~ the Al"bitrator makes the .following conclusiolls of law:
Respondent argues that since M.P.O. (Petitioner's online business venture) "went live"
on July 7, 2012, Petitioner is not entitled to TID benefits.
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Petitioner admitted that he paid someone to put together a w~b~he fo; M.P. ., and that
the purpose of M.P.O. was to be a profitable promotional services company.

However, there is no evidence that M.P.O. generated any revenue for Petitioner, much
less occasional wages.

Evidence that an employee bas been or is able to earn occasional wages or to perform
certain useful services neither precludes a finding of total disability nor requires a finding of
partial disability. Zenith Co. v. Indus. Comm'n, 91 Ill2d 278,437 N.E.2d 628 (1982).

Petitioner lost time from June 22,2012 until he attempted to return to work with
restrictions on June 28,2012. He worked part of the day on June 28,2012 and went home.
When Dr. Merk examined Petitioner on June 26, 2012, he had imposed a weight restriction of no
lifting over 3-5 pounds. PXJ.

On August 8, 2012, Dr. Merk imposed a five-pound lifting restriction and advised Petitioner
to avoid repetitive activity with his left arm. PXJ.

On August 8, 2012, when Frank Hayden Connor fired Petitioner, Petitioner still had lightduty restrictions.

"Whether an employee has been discharged for a valid cause, or whether the
discharge violates some public policy, are matters foreign to workers'
compensation cases. An injured employee's entitlement to TID benefits is a
completely separate issue and may not be conditioned on the propriety of the
discharge ... the determinative inquiry for deciding entitlement to TID benefits remains, as always, whether the claimant's condition has stabilized. If the
injured employee is able to show that he continues to be temporarily totally
disabled as a result of his work-related injury, the employee is entitled to TID
benefits." Interstate Scaffolding v. Illinois Workers' Comp. Comm'n. 236 Ill.
2d 132, 149, 923 N.E.266 (2010).

The Arbitrator finds that on September 11,2012, Dr. Merk discharged Petitioner from his care
and instructed him to return on as as-needed basis only. Dr. Merk did not·impose any permanent work
restrictions on Petitioner at that time.
14
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The Arbitrator has carefully reviewed Dr. Shepard's records and finds that he never
imposed work restrictions on Petitioner. In fact, he never mentioned Petitioner' s work status at
all.

Based on the foregoing, the Arbitrator finds that Petitioner is entitled to TID benefits
from June 22,2012 through September 11 , 2012.

ltl support oftlze Arbitrator's Decision relating to Issue (M), should penalties or fees be

imposed upon Respondent, the Arbitrator makes the following conclusions of law:
Bona fide disputes existed as to Petitioner's earnings and the length of his temporary total
disability. Therefore, the Arbitrator finds that neither penalties nor attorney's fees are warranted
in this case.
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STATE OF ILLINOIS
COUNTY OF KANE

) ss.
)

D Affinn and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Affirm with changes
D Second Injury Fund (§8(e)l8)
D Reverse
D PTD/Fatal denied
~None of the above

~Modify~

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Laura Hurst,
Petitioner,

vs.

NO: 11

we 33874

Walmart Inc. Store #4529,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection
and the duration of temporary total disability and being advised of the facts and law, modifies the
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
The Commission finds that Petitioner is entitled to temporary total disability payments
from July 23, 2011 through July 29, 2011 and from August 20, 2011 through February 25, 2012.

11WC33874
Page 2
The Commission adopts the findings of Dr. Grear about the type of work Petitioner was
capable of doing. His testimony was more credible than the opinions of Dr. Hansoor. Dr. Grear
felt that Petitioner could return to medium type work on January 8, 2012. (Respondent Exhibit 8
Pgs. 9-18)
The Commission finds that bona fide job offers of a desk job were made to the Petitioner
on January 5, 2012 and January 19, 2012. These were job offers that Dr. Grear felt Petitioner
could handle. (Respondent Exhibit 2)
Although there is some questions as to when and if the Petitioner received these letters
there is no doubt that Petitioner had an in-person meeting with Denise Jernigan the co-manager
of the Respondent on February 25, 2012. At this meeting, Ms. Jernigan gave the Petitioner a job
offer consistent with the deskwork Dr. Grear felt she could handle. The Petitioner refused to
accept this job offer. (Transcript Pgs. 79-81)
Therefore, the Commission finds that the Petitioner refused a job that she could have
handled on February 25, 2012. Petitioner's temporary total disability benefits ends as of that
date.
All else is affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $220.00 per week for a period of 27 6/7 weeks, that being the period of
temporary total incapacity for work under §8(b ), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and detennination of a further amount of
temporary total compensation or of compensation for pennanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $44,486.24 for medical expenses under §8(a) and 8-2 of the Act. Respondent shall
authorize the proposed L-3 and L-4 and L4-5 lateral lumbar fusion with allograft and the
accompanying reasonable and necessary treatment until Petitioner reaches maximum medical
improvement.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.

141 \~ CC0095
11WC33874
Page 3
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $50,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:

FEB 1 1 2014

1(J.t!tt..t.tft-;
(f)()~.t·t.tt~~·
Michael J. Brerinan

/ld-tdlt:d~
Ruth W. White

HSF
0: 12/10/13
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HURST, LAURA

Case#

11 WC033874

Employee/Petitioner

WALMART INC STORE #4529

14IlVCC0-0 95

Employer/Respondent

On 1124/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2221 VRDOLYAK LAW GROUP LLC
MEGAN WAGNER
741 N DEARBORN ST 3RD FL
CHICAGO, IL 60654

0560 WIEDNER & MCAULIFFE LTO
JUSTIN T SCHOOLEY
1 N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606

'

.

STATE OF ILLINOIS

ls.4 I\~ CC0095

COUNTY OF COOK

)

D Injured Workers' Benefit Fund (§4(d)}
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)
~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case# 11 WC 033874

Laura Hurst
Employee/Petitioner

Consolidated cases: N/A

v.

Walmart, Inc. Store #4529
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Gregory Dollison, Arbitrator of the Commission, in the city of
Geneva, Illinois on November 19, 2012. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
C.
What was the date of the accident?
D.
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~What temporary benefits are in dispute?
0 TPD
D Maintenance
~ TTD
L.
What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. ~ Other Prospective medical treatment

0
0
0

0
0

D
D

0

D
0

ICArbDec 1110 100 W. Randolph Street #8-100 Chicago, JL 60601 31 21814-66/J Toll-free 8661352-3033
Web site: w1vw.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 Rockford 815198 7-7191 Springfield 2171785-7084
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FINDINGS

On 7/22/201 ~, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee~employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $16,744.00; the average weekly wage was $322.00.
On the date of accident, Petitioner was 49 years of age, single with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$3,017.15 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of$3,017.15.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $220.00/week for 66-1/7ths weeks,
commencing 7/23/2011 through 7/29/2011, and from 8/20/2011 through 11/19/2012, as provided in Section
8(b) of the Act.
Respondent shall pay reasonable and necessary medical services of $44,486.24, as provided in Sections 8(a)
and 8.2 of the Act.
Respondent shall authorize the proposed L3-L4 and L4~5 lateral lumbar fusion with allograft and the
accompanying reasonable and necessary treatment until Petitioner reaches maximum medical improvement.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if

STATEMENTOFI!IfTERESTRATE

• an employee's

•Pa r~u~~~iili~zvr

in iliis awmd, i:re~:hat accrue.

1Signatur of Ar7or

ICArbOec p. 2

Date /

JAN 2 4 2013
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Attaclunent to Arbitrator Decision
(11 we 33874)

14I~7CC009 ·5

Findings of Fact:

Petitioner testified that on the date of accident, July 22, 2011, she was employed by Respondent as an
unloader. She testified her job duties were to unload freight from the trucks which delivered merchandise to the
store. She would unload the truck from a conveyor belt and stack the items on pallets and deliver them to the
departments in the store so they could be stocked. She testified the boxes weighed any where from ounces to
hundreds of pounds and there was no set weight limit. She testified the maximum she would lift by herself was
about 50 pounds and she would have another person help her lift anything over 50 pounds, which is known as a
"team lift." She testified each truck had to be unloaded in two hours maximum. She testified the manager on
duty would time how long it took a team to unload each truck and if they could not unload a truck in less than
two hours they would "get scolded." She testified trucks might carry an average of 1700 pieces and a team of
about six people plus a supervisor would unload the truck. She testified her job consisted of anywhere between
two to four hours of unloading. Petitioner testified that during the remainder of her shift she would sort
merchandise into various departments and deliver items to such departments, help stock the floor, and clean the
back area of the store.
The "unloader" job description submitted by Respondent indicates that the following are essential physical
activities for the position: reaches overhead and below the knees, including bending, twisting, pulling, and
stooping; grasps, turns, and manipulates objects of varying size and weight, requiring fine motor skills and
hand·eye coordination; moves up and down a ladder; moves, lifts, carries, and places merchandise and supplies
weighing less than or equal to 50 pounds without assistance; safely operates motor vehicles or other large power
equipment. (Resp. Ex. 3) This job description further indicates employees must work overnight; move through
narrow, confined, or elevated spaces; and move over sloping, uneven, or slippery surfaces. (Resp. Ex. 3) The
description further indicates that an unloader must: maintain merchandise presentation by stocking and rotating
merchandise, removing damaged or out of date goods, setting up, cleaning, and organizing product displays,
signing and pricing merchandise appropriately, and securing fragile and high·shrink merchandise; maintain area
of responsibility in accordance with Company policies and procedures by properly handling claims and returns,
zoning the area, arranging and organizing merchandise/supplies, identifying shrink and damages, and ensuring a
safe work environment; receive and stock merchandise throughout the facility and organize and maintain the
backroom by following Company safety, cleaning, and operating procedures, utilizing equipment appropriately,
setting up displays, maintaining modular integrity, receiving, sorting, staging, and delivering merchandise, and
completing paperwork, logs, and other required documentation. (Resp. Ex. 3)
Petitioner testified that on July 22, 2011, she was unloading cases of gallons of iced tea, with some cases
holding six gallons and some cases holding four gallons. Petitioner testified that after unloading five or six cases
of iced tea she put a case down onto the pallet and as she came up she felt pain, popping, and a strange
sensation down her leg. Petitioner testified this incident occurred at about 5:25p.m. Petitioner testified she
initially thought it was something she could work through, just a "kink." She testified she tried to work but the
pain got progressively worse until she had to vomit. Petitioner testified that after vomiting, she realized she was
actually hurt and at about 5:40p.m. she decided to tell her supervisor, Rich. Petitioner testified that upon
informing Rich he asked her to go ahead and work through it until lunchtime. Petitioner testified she continued
to work to the best of her ability but was "very slow and mopey at that point." Petitioner testified that after
lunch she reported to Rich's supervisor, Christina, and made an incident report. She testified Christina sent her
home with instructions to go to the ER if she got any worse.
Petitioner testified that after leaving work on July 22, 2011 she went home and sat on a heating pad, tried to
ice her injury, and tried to stay comfortable for the evening. Petitioner testified that by the next morning she was
3
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still pretty hurt and she went and checked in at Walmart. She testified that the store manager, Dave, drove her to
Silver S:ross ~mergency Room.
On July 23, 2011, Petitioner presented to Silver Cross Emergency Room. Records indicate her symptoms
began "yesterday ... when lifting boxes." (Pet. Ex. 1. p. 7) Petitioner's symptoms were aggravated with bending
and alleviated with remaining still. (Pet. Ex. 1. p. 7) Dr. Joseph Cortez examined Petitioner and indicated:
moderate pain of left low back; ROM was painful with flexion, extension; and muscle spasm in the left low
back. (Pet. Ex. 1. p. 8) Dr. Cortez noted that the "problem is new" and indicated no prior back injuries. (Pet. Ex.
1. p. 11) Dr. Cortez diagnosed Petitioner with a back sprain; prescribed flexeril and tramadol; placed her off
work for one day; and indicated she should follow up in 2-3 days with a private physician. (Pet. Ex. 1. p. 11)
Petitioner's x-ray report of the lumbar spine notes that she had pain in the low back, more on left than right and
radiating down her left leg and indicates discogenic changes at L4-L5 and mild disc space narrowing at L4-L5.
(Pet. Ex. 1. p. 14) The X-Ray report further notes "if symptoms persist, an MRI of the lumbar spine may be
obtained for further assessment." (Pet. Ex. 1 p. 14)
On July 26, 2011, Petitioner reported to Dr. James Niemeyer, Respondent's occupational doctor, at
MedWorks Occupational Health. (Pet. Ex. 2. p. 3) Petitioner reported that on July 22, 2011 she was unloading
boxes off a truck at work, using proper lifting mechanics and wearing her low back brace, but she injured her
low back and was sent home due to pain. (Pet .Ex. 2. p 3) Petitioner's symptoms were pain in the small of her
back radiating to left into buttocks then laterally to front of her thigh, with some parethesias in her left leg. (Pet.
Ex. 2. p. 3) Dr. Niemeyer's exam indicated: ROM forward flex was to about 18 inches from top of toes before
pain stopped her from going further; extension was full but painful at the extreme of motion; Patrick's test was
positive on left negative on right; she had tenderness over SI joint; and discomfort in region where piriformis
would coerce. (Pet. Ex. 2. p. 3) Dr. Niemeyer diagnosed Petitioner with a lumbosacral strain/sprain; prescribed
tramadol, flexeril, and naproxen; recommended alternating ice and heat. (Pet. Ex. 2. p. 4) Dr. Niemeyer placed
her off work for the next 3 days as "she tried to go back to work last night at a sedentary duty position but was
unable to complete the course." (Pet. Ex. 2. p. 4)
On August 1, 2011, Petitioner followed up with Dr. Niemeyer and indicated her pain was better but that she
still felt very stiff. (Pet. Ex. 2. p. 9) Dr. Neimeyer indicated she still had paraesthesis into the left thigh, which
was quite bothersome to her. (Pet. Ex. 2. p. 9) Upon exam, Dr. Niemeyer noted ROM showed her forward
flexion to about 6 inches from the top of her toes, which was an improvement, but that she stopped secondary to
pain and tightness in the small of her back. Petitioner's extension was full but painful at the extreme of motion.
Extension was more painful than flexion.Dr. Neimeyer made the same recommendations as he had on July 26,
2011 and recommended an MRI of the lumbar spine to determine if a disc bulge was present. He placed her
back to work with sedentary restrictions of maximum lifting of I 0 pounds with occasional carrying, pushing, or
pulling objects weighing no more than 10 pounds with occasional walking and standing, and advised her to visit
him if she had problems. (Pet. Ex. 2. p. 9, 10)
On August 2, 2011, Respondent offered Petitioner a position as a fitting room associate from 4 p.m. to 1
a.m. Petitioner accepted this position. (Resp. Ex. 6) Petitioner testified that her fitting room duties were to
answer the phones and attend to the fitting room. Petitioner elaborated that some of her duties included locking
and unlocking the doors to the fitting rooms; re-hanging clothing and putting it back on the floor; keeping the
area clean; and sweeping the floor. She testified she had to bend to pick things up and that she was unable to do
so, and that she was required to twist when placing items on racks. Respondent's job description for this
position indicates the following physical activities are essential to the position: reach overhead and below the
knees, including bending, twisting, pulling, and stooping; move, lift, carry, and place merchandise and supplies
weighing less than 10 pounds without assistance; grasp, turn, and manipulate objects of varying size and
weight, requiring fine motor skills and hand-eye coordination. The job description further states that fitting
room associates must, among other duties, assist with locating merchandise; maintain the fitting room in
4
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accordance with Company policies and procedures by properly handling claims and returns, zoning the area,
arranging and organizing merchandise/supplies, and ensuring a safe work environment; and maintain the fitting
room by folding and hanging clothing, returning merchandise to appropriate departments, and answer the phone
for the entire facility. (Resp. Ex. 6)
On August 8, 2011, Petitioner returned to Dr. Niemeyer and indicated that she was stiffer than during the
previous week. Petitioner's forflex regressed to 12 inches above her toes. Dr. Niemeyer maintained the same
light duty restrictions, and again requested authorization for an MRI. (Pet. Ex. 2. p. 14) On this date, Petitioner
again accepted the fitting room attendant position. (Resp. Ex. 1)
On August 15, 2011, Petitioner returned to Dr. Niemeyer who stated, "still have not heard anything about
the approval for her MRl scan." Dr. Niemeyer later indicates in the record, "Again, we are waiting on the
approval of the MRI scan so we can move forward with care and treatment." Petitioner indicated her symptoms
remained unchanged. Dr. Niemeyer kept Petitioner on the same light duty restrictions. (Pet. Ex. 2. p. 15) On
August 16, 2011, Petitioner again accepted the fitting room attendant position. (Resp. Ex. 5)
On August 23, 2011 , returned to Dr. Niemeyer " complaining more and more about her low back pain."
Dr. Niemeyer indicates Petitioner missed work "this past Saturday and Sunday due to increased pain. She is
having a lot of spasms. She is trying to work at the sedentary duty job but she is unable to take her muscle
relaxer or pain killers secondary to them making her drowsy." Dr. Niemeyer further noted the pain was all in
the small of her back. He noted "I believe this is the third week in a row we have been requesting an MRI scan
and it is yet to be approved or authorized." Upon exam, he noted she could only forward flex to 20 inches above
her toes; extension was about 20% of normal of both provocative or centralized low back pain. Dr. Neimeyer
indicated "I took her off work for the next week," and that she should be excused for work missed on August 20
and August 21, 2011. He also commented, "NEEDS MRI!" (Pet. Ex. 2. p. 18,19)
Petitioner testified that, following her duties as fitting room associate, she was having "so much pain; it was
very difficult to do that Oob]." Petitioner testified she told Dr. Niemeyer her medication interfered with her
ability to perform the light duty job, as it caused extreme drowsiness and impaired her judgment. She testified it
is against store policy to be "under the influence at work."
On August 26, 2011, Petitioner presented to Dr. Ravi Barnabas at Alivio Therapy and Chiropractic.
Petitioner indicated to Dr. Barnabas that on July 22, 2011 she felt a pull and a pop in her lower back when
unloading a heavy box weighing about 40 pounds. Petitioner rated her back pain at 7-8/10 and indicated it
radiated down the left leg with tingling and numbness and at times her left leg felt weak. Dr. Barnabas' exam
states: palpation revealed tenderness in the lumbosacral spine on both SI joints in L4-5-S 1 area; forward flexion
was 20; hyperextension was 15; right lateral bending was about 15 on the left and 25 on the right; straight leg
test was positive on left at 30 degrees for pain, radiculopathy at the right side was 45. Additionally, Dr.
Barnabas noted Patricks and Milgrams tests were positive. He noted Petitioner's gait had a limp, she was unable
to perform the heel to toe walk due to her pain, and had spasms in her low back. He diagnosed Petitioner with
acute lumbar strain/sprain; lumbar spine radiculitis; lumbar disc displacement; and lun1bago. He recommended
an MRI and continued Petitioner's pain medication prescriptions. (Pet. Ex. 3 p.4,5)
That same day, Petitioner underwent an MRI of the lumbar spine at Delaware MRI which was performed by
Dr. Brian Fagan, MD, and revealed mild degenerative changes at L3-4 and L4-5 and mild narrowing of
foramina bilaterally from diffuse disc bulge at L3-L4, with disc material abutting exiting nerve roots bilaterally
in the far lateral foramina. (Pet. Ex. 4 p. 3)
On August 31, 2011, Petitioner began physical therapy ATI, at the referral of Dr. Barnabas. Petitioner
indicated she felt a pop in her back when she was unloading several boxes weighing over 40 pounds each. The
5
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notes further indicate Petitioner attempted light duty but had an increase in pain. Petitioner h~ ~rMttM
back spasms and numbness in the left thigh. Petitioner rated her pain at rest as 5/10 and pain during activity at
8-9/1 Petitioner indicated she felt better when lying in a supine position. Petitioner indicated pain was worst
when sitting and walking more than 10-15 minutes. She indicated her pain caused disruptions in her sleep. (Pet.
Ex. 5 p. 3) Upon exam, Petitioner demonstrated significant tightness along the thoracic/lumbar areas; hip
flexion was limited to 90 degrees due to pain; decreased ROM in the trunk and lumbar areas; decreased lumbar,
core and LE strength; fair posture; palpable tenderness, spasm, and increased soft tissue tension over the
thoracic/lumbar PSP; increased complaints with transfers and transitional movements; and radicular symptoms
in the left leg. (Pet. Ex. 5 p. 7, 9) Petitioner's symptoms were noted to be consistent with a diagnosis oflow
back pain and radiculopathy. (Pet. Ex. 5 p. 9) Petitioner was prescribed physical therapy three times per week.
(Pet. Ex. 5 p. 10)

o:

Petitioner presented to Dr. Sue Harsoor, at the recommendation of Dr. Barnabas, on September 1, 2011.
Petitioner relayed that she was injured at work when unloading boxes weighing 30-40 pounds and felt pain in
her low back. Petitioner rated her pain at 8/10. Petitioner indicated her pain was worsened with prolonged
walking and prolonged sitting and improved by lying flat. She noted Petitioner was able to perform all activities
of daily living. Dr. Harsoor reviewed Petitioner's MRI and noted that it showed multilevel disc bulges, facet
arthritis with mild foramina] narrowing at L3-4 with disc material abutting the exiting nerve roots. Dr. Harsoor
diagnosed her with radiculopathy of the lumbar spine and myofascial pain. She advised Petitioner to continue
physical therapy and to consider epidural steroid injections. (Pet. Ex. 6 p. 3-5)
On September 21,2011, Kristin Swidergal, MPT, evaluated Petitioner's physical therapy progress at ATI.
Ms. Swidergal noted Petitioner's pain was 8-9/10 at that time and averaged about 6/10. Petitioner demonstrated
modest improvement in tissue pliability at thoracic and lumbar PSPs; guarded mobility with improved posture
and increased cadence with ambulation; and she was able to lie prone but was still limited with standing and
ambulating after 20-30 minutes. Ms. Swidergal noted Petitioner had left leg pain, weakness, and decreased
flexibility but had minimally improved trunk flexibility. Petitioner's tolerance for activity improved but
remained significantly limited by pain. Ms. Swidergal indicated Petitioner would be unable to work as an
unloader with a medium-heavy lifting requirement. (Pet. Ex. 5. p. 18)
On September 22,2011, Petitioner presented to Dr. Harsoor and indicated her pain was 9110; the pain was
constant/throbbing/shooting; radiated to left lower extremity; and caused numbness and muscle spasms.
Petitioner noted her pain worsened with prolonged walking and sitting, but was better when lying flat. She
noted Petitioner was able to perform all activities of daily living. Dr. Harsoor recommended L3-L4 epidural
steroid injections and continued physical therapy. (Pet. Ex. 6 p. 7-9)
On October 3, 2011, Ms. Swidergal evaluated Petitioner's physical therapy progress at ATI. Petitioner rated
her pain as 5/10 average.Ms. Swidergal noted Petitioner had decreased tension and sensitivity to the LIS area;
slow cautious mobility, especially with change of position; walking tolerance of 15-20 minutes, standing
tolerance of 15-20 minutes, sitting tolerance of 15 minutes which increased with use of hot or cold packs or
being in a reclined seated position. Ms. Swidergal noted Petitioner had left leg pain, weakness, and decreased
flexibility and minimally improved trunk flexibility. Petitioner's tolerance for activity remained significantly
limited by pain. Ms. Swidergal indicated Petitioner would be unable to work as an unloader with a mediumheavy lifting requirement. (Pet. Ex. 5. p. 23)
On October 11,2011, Dr. Harsoor performed an L3-L4lumbar epidural steroid injection with trigger point
injections at Rogers One Day Surgery on Petitioner. (Pet. Ex. 6. P. 12-14)
On October 17, 2011, Ms. Swidergal evaluated Petitioner's physical therapy progress at ATI. Petitioner
noted she no longer had the "grabbing pain," and she thought the injection worked. She noted she still felt the
6
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left leg was weaker than the right and still had difficulty bending over to put on her socks and shoes. Ms.
Swidergal noted she still had tenderness along the lumbar spine, and lumbar PSPs. Petitioner's mobility .
improved and she was able to undergo 90 minutes of therapy. Petitioner's walking/standing tolerance was 20-30
minutes and her sitting tolerance was one hour. Ms. Swidergal indicated improved tolerance for activity but it
was limited by fatigue and weakness of the left leg. She noted Petitioner was unable to work as an unloader at
medium-heavy lifting requirements. (Pet. Ex. 5. p. 27)
On October 20, 2011, Petitioner presented to Dr. Harsoor and indicated her pain was down to 3/10;
however, she noted her left leg continued to be numb and weak. Petitioner noted her pain worsened with
prolonged walking and sitting, but was better when lying flat. She noted Petitioner was able to perform all
activities of daily living. Dr. Harsoor recommended an L3-L4 epidural injection to relieve leg pain, and kept
Petitioner off work through November 11, 2011. (Pet. Ex. 6 p. 21-26)
On October 24, 2011, Petitioner presented to Dr. Barnabas indicating that, following the injection, her pain
was down to 4/10. Upon exam Petitioner had slight tenderness on her bilateral SI joints; her left lateral flexion
was reduced with mild pain, and she had Babinski's down going. Dr. Barnabas assessed Petitioner with lumbar
disc disease, disc bulges, and spinal cord compression, and recommended continued physical therapy and
injections. (Pet. Ex. 3. p. 18,19)
On November 9, 2011, Petitioner presented to Dr. Barnabas indicating her pain was about 4/10. On exam
Petitioner's ROM was limited, mainly at the end of flexion and extension. Petitioner had tenderness into the left
gluteus maximums and into the trochanteric bursal area and into the area of the tensor fascia lata. Petitioner was
given EMS and hot packs and advised to continue her physical therapy. Dr. Barnabas kept Petitioner off work
"until further notice." (Pet. Ex. 3. p. 20,21)
On November 11, 2011, Ms. Swidergal evaluated Petitioner's physical therapy progress at ATI. Petitioner
noted that her pain improved, but it "tighten(ed] up on (her] every now and then" and she was awaiting approval
for her second epidural injection. Petitioner provided that she was not ready to transition to work conditioning
and sometimes her leg was still very weak. Petitioner indicated she was able to donn/doff her socks and shoes
without pain but she still had difficulty when lifting more than 15 pounds to her waist. Ms. Swidergal noted she
still had tenderness along the lumbar spine, and lumbar PSPs. Petitioner had proper lifting techniques, but had
an altered gait with decreased step length and guarded posturing. Petitioner was able to undergo 90 minutes of
cardia and weight machines. Petitioner's standing tolerance was 20-30 minutes without upper extremity
support, walking tolerance was 20 minutes without upper extremity support, and she was able to lie in the prone
position for 5 minutes without lower back pain. Ms. Swidergal indicated improved tolerance for activity but it
was limited by fatigue and weakness of the left leg. Ms. Swidergal indicated Petitioner had improved lifting
techniques but remained limited in her tolerance for weight. She further noted Petitioner was unable to work as
an unloader at medium-heavy lifting requirements. (Pet. Ex. 5. p. 34)
On November 22, 2011, Petitioner underwent a Section 12 exam with Respondent's examiner, Dr. Michael
Grear. ( Resp. Ex. 8. dep #2) Petitioner testified Dr. Grear examined her for about 10 minutes. Dr. Grear's
report indicated Petitioner injured her back on July 22, 2011 while lifting crates of product weighing 20-30
pounds. (Resp. Ex. 8. dep #2) Dr. Grear noted Petitioner had pain in the low back with radicular pain into the
left lower extremity; was released from work; and had been treated conservatively since her injury. He noted
she had physical therapy for three months with moderate improvement, which was most dramatic following her
first epidural injection. Dr. Grear stated Petitioner was prescribed naprosyn, tramadol, and soma but that she
"only takes medications sporadically because they make her too sleepy."(Resp. Ex. 8 dep #2) At Arbitration,
Petitioner testified she told Dr. Harsoor that her medication was causing her to sleep up to 16 hours after one
dose. Petitioner further testified that she told Dr. Grear that she and Dr. Harsoor determined she should only
take her medications in the evenings, after she finished her physical therapy for the day.
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Additionally, Dr. Grear noted Petitioner had numbness/tingling into left leg, which had dissipated. He
indicated Petitioner's pain localized to low back. Dr. Grear indicated any prolonged periods of sitting or
standing elicited discomfort. Dr Grear indicated, Petitioner "drove here today on her own."( Resp. Ex. 8. dep
#2) At Arbitration Petitioner testified she was driven to the exam by a transportation service provided by the
insurance adjuster. Dr. Grear's exam indicated Petitioner moved with caution from sitting to standing; had
negative straight leg raising in sitting position, and dull symmetrical reflexes at the knee and ankle. He further
indicated she had paraspinal muscle spasms with voluntary resistance to forward flexion, left and right lateral
rotation, and hyperextension. Dr. Grear viewed Petitioner's x-ray studies and her August 26, 2011 MRI. Dr.
Grear indicated they showed no evidence of any significant intrathecal pathology and that mild degenerative
changes were noted throughout the lower lumbar spine with mild foramina! narrowing at L3 and L4. Dr. Grear
diagnosed Petitioner with a lumbosacral strain with left radiculopathy which was causally related to the injury
of July 22,2011. Dr. Grear indicated Petitioner's prior treatment was reasonable and customary. He noted
Petitioner's subjective complaints were lower back pain radiating into her left buttocks and his objective
findings were trace paraspinal muscle spasm in the lower LS. Dr. Grear indicated Petitioner had no prior
injuries or preexisting conditions. With regard to further treatment, he recommended continued use of
nonsteroidal anti-inflammatory medicines and to be admonished to take the medicine on a regular basis. Dr.
Grear stated Petitioner's muscle relaxant, Soma, had been causing difficulty with sleepiness, he thus indicated
"an alternative muscle relaxant should be considered." (Resp. Ex. 8 dep #2) Petitioner testified Dr. Grear did
not identify any muscle relaxants that were considered non-drowsy.
Dr. Grear detennined Petitioner had not reached maximum medical improvement. Dr. Grear recommended
completing the series of injections, based on Petitioner's improvement following her first epidural injection.
Dr. Grear noted "formal physical therapy" should be terminated and a home exercise program should be
pursued. Dr. Grear anticipated Petitioner should be able to reach MMI in about eight weeks and should return to
work following the completion of steroid injections. At that time, he indicated she could not return to normal
work activities and would be able to return to a modified activity for eight weeks, at which time an FCE could
be obtained to identify any residual work restrictions. Dr. Grear indicated Petitioner should be restricted to
deskwork. (Resp. Ex. 8. dep #2)
On November 23,2011, Petitioner presented to Dr. Barnabas complaining of pain in her low back at 4110.
Petitioner's ROM was painful mainly upon flexion and extension, lateral flexion and rotation improved but
tenderness was noted into the lumbar paraspinal muscles, mainly on the left side and in the lumbar spine, with
Milgram's test eliciting pain. Dr. Barnabas recommended work conditioning and placed Petitioner off work for
two more weeks. (Pet. Ex. 3. p. 2.)
On November 25, 2011, Ms. Swidergal evaluated Petitioner's physical therapy progress at AT!. Petitioner
noted she had increased lower back pain. Petitioner indicated she was having difficulty reaching forward to
don/doff her socks and shoes and had difficulty lifting overhead. Ms. Swidergal noted she still had tenderness
with PSPs at the lumbar spine and tautness at the thoracolumbar fascia. Ms. Swidergal noted Petitioner had
proper lifting teclmiques, but had difficulty lifting overhead. Petitioner's standing tolerance was 20-30 minutes
without upper extremity support, walking tolerance was 20 minutes without upper extremity support, and she
was able to lie in the prone position for 5 minutes without lower back pain. Ms. Swidergal indicated Petitioner
had continued left leg weakness; decreased trunk mobility and LE flexibility, and limited endurance. Ms.
Swidergal noted Petitioner had improved since her initial evaluation and could benefit from work conditioning
to prepare for work as an unloader. Petitioner was discharged from therapy to begin work conditioning. (Pel
Ex. 5. p. 40)
On December 2, 2011, John Connell, ATC, evaluated Petitioner's work conditioning progress at ATI. Mr.
Connell indicated that no job description was available but Petitioner worked as a Store Laborer for Walmart.
8
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He indicated, "this is considered a medium physical demand level occupation (occasional lifting 50 pounds)
according to the client interview and the Dictionary of Occupational Titles (922.687.058)." Mr. Connell not~d
her current lifting ability was "light." Petitioner reported increased lower back pain with trunk rotation as her
main complaint as well as general muscle fatigue. A FCE was recommended upon completion which was
targeted as December 23, 2011. (Pet. Ex. 5. p. 57)
On December 6, 2011, Petitioner presented to Dr. Barnabas at Alivio complaining of pain at 4/10.
Petitioner's ROM was painful on flexion, extension, lateral flexion, and rotation. Petitioner received EMS and
hot packs, was advised to continue therapy at ATI, and was placed off work for two more weeks. (Pet. Ex. 3. p.
29,30)
Petitioner also presented to Dr. Harsoor on December 6, 2011. She reported pain at 5/10 and requested left
sided epidural injections to relieve her pain. Petitioner indicated pain worsened with prolonged walking and
sitting but got better when lying flat. The notes indicated that Petitioner was able to perform all activities of
dialing living. (Pet. Ex. 6 p. 28-30)
On December 9, 2011, Petitioner's work conditioning progress at ATI was evaluated by Mr. Connell. Mr.
Connell noted Petitioner reported generally increased tolerance to exercises but continued to report sharp lower
back pain with activities involving lumbar rotation. Petitioner's current estimated PDL was Light. Petitioner
displayed good effort each day. (Pet. Ex. 5. p. 66)
On December 13,2011, Petitioner presented to Dr. Harsoor complaining of pain at 6/10, with continued
numbness and weakness in the left leg. Dr. Harsoor administered left transforaminal epidural injections at L4
and L5 with trigger point injections. Dr. Harsoor placed Petitioner off work until January 3, 2012 due to
injection, muscle spasms, and back pain. (Pet. Ex. 6. p. 32-36)
On December 16, 2011, Petitioner's work conditioning progress at ATI was evaluated by Mr. Connell.
Petitioner continued to report her main complaint was increased lower back pain with activities involving
lumbar rotation and pain with prolonged standing and walking. Petitioner's current estimated PDL was Light to
Medium. (Pet. Ex. 5. p. 75)
On December 21, 2011, Petitioner presented to Dr. Bermudez with complaints of soreness in her low back
but indicating pain had diminished following injection. On examination Petitioner's ROM was painful at the
end of flexion and extension with tenderness noted in the lumbar paraspinal muscles and the lumbar spine with
increased pain and trigger points noted in the left side. Rotation increased Petitioner's pain. Petitioner received
EMS, hot packs, soft tissue massage, ultrasound, and gentle mobilization. (Pet. Ex. 3. p. 31)
On December 26,2011, Petitioner's work conditioning progress at ATI was evaluated by' Mr. Connell. Mr.
Cormell noted Petitioner was able to progress her lifting tolerances, with an actual overhead lifting tolerance of
20 pounds for three repetitions. Petitioner continued to report her main complaint was increased lower back
pain with activities involving lumbar rotation but also reported pain with squatting, prolonged standing and
walking. Petitioner's current estimated PDL was Light to Medium. (Pet. Ex. 5. p. 86)
On January 2, 2012, Petitioner's work conditioning progress at ATI was evaluated by Mr. Connell. Mr.
Connell noted Petitioner participated as instructed. Mr. Cormell noted Petitioner was able to progress her lifting
tolerances, with an actual overhead lifting tolerance of 24 pounds for two repetitions. Petitioner was able to lift
SO pounds from floor to chair for six repetitions and lift and carry 40 pounds for 100 feet. Petitioner continued
to self-modify activities involving trunk rotation due to subjective complaints of lower back pain. Her PDL was
Medium. Mr. Connell recommended discharge from the work conditioning program pending physician
reevaluation noting that Petitioner met all functioning lifting tolerance goals and not showing any progression
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of positional tolerances for several weeks. (Pet. Ex. 5. p. 95) Petitioner testified it took her about 35 minutes to
lift 50 pounds six times during her January 2, 2012 work conditioning session. She testified that in her job as an
unloader she would be expected to lift 50 pounds for six repetitions in about three minutes. She testified that
she had to self modify her activities during this session due to her low back pain.
On January 3, 2012, Petitioner presented to Dr. Harsoor indicating her pain was down to 3/10, she indicated
her left leg numbness and weakness were improving. She continued to have a stiff back. Petitioner indicated her
pain worsened with prolonged walking and sitting but got better when lying flat. The notes indicated Petitioner
was able to perform all activities of daily living. Petitioner indicated she had plateaued at therapy and that she
would like to try another epidural injection. Petitioner indicated her treatments from the physical therapist had
not helped her pain. Dr. Harsoor reconunended another epidural injection per the IME recommendation. (Pet.
Ex. 6. p. 42-44)
That same day, Petitioner presented to Dr. Bermudez. Petitioner complained of pain in her mid and low
back at 3/10 and indicated she was attending work conditioning. Dr. Bermudez indicated that, per Dr. Harsoor,
Petitioner should remain off work at that time and she was scheduled for an injection on January 13, 2012.
Dr. Bermudez further states, "Per Dr. Harsoor, she wants the patient to stop work conditioning prior to getting
the injection and she will determine when the patient will go back to work conditioning." On exam, Petitioner's
ROM was painful mainly at the end of flexion and extension and she had tenderness throughout the
thoracolumbar paraspinal muscles, mainly on the left side. (Pet. Ex. 3. p. 32)
On January 4, 2012, Petitioner's work conditioning progress at ATI was evaluated by Mr. Connell. Mr.
Connell indicated Petitioner participated as instructed and had an actual overhead lifting tolerance of24 pounds
for two repetitions. Petitioner continued to self-modify activities involving trunk rotation due to subjective
complaints of lower back pain. Petitioner's PDL was medium. Mr. C01mell stated, "Petitioner was discharged
from Work Conditioning Program by her physician at her follow up appointment." Mr. Connell discharged
Petitioner. (Pet. Ex. 5. p. 98)
On January 5, 2012, a job offer was mailed to Laura Hurst, of"desk work,n based on Dr. Grear's
recommendations. The position offered stated: "to include (but is not limited to) the following: answering the
phone.n No job description was attached. The hours of the position would be from 4 p.m. to 1 a.m. ( Resp. Ex.
7)
On January 10, 2012, Petitioner presented to Dr. Harsoor indicating her pain was about 5/10. Petitioner
indicated pain worsened with prolonged walking and sitting. See Pet. Ex. 6 p. 46. Dr. Harsoor administered
lumbar epidural steroid injections at L3-4 with trigger point injections, for Petitioner' s lumbar disc herniation,
and performed epidurography for Petitioner's lumbar radiculopathy. (Pet. Ex. 6 at 46-50)
On January 11,2012, Petitioner presented to Dr. Harsoor with a continued pain rating of5/10. Petitioner
indicated pain worsened with prolonged walking and sitting. Dr. Harsoor placed her off work until January 30,
2012. (Pet. Ex. 6. p. 52-54)
On January 19, 2012, a job offer was mailed to Laura Hurst, of"desk work," based on Dr. Grear's
recommendations. The position offered stated: "to include (but is not limited to) the following: answering the
phone." No job description was attached. ( Resp. Ex. 4)
On January 23, 2012, Petitioner presented to Dr. Harsoor and indicated her pain had decreased to 4/10
following injections. Petitioner indicated pain worsened with prolonged walking and sitting. Dr. Harsoor
recommended a discogram, based on her having multiple disc problems. Dr. Harsoor noted that, as pain is still
limiting her function, Petitioner would like to pursue further aggressive treatment. Dr. Harsoor referred
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Petitioner to Dr. Barnabas to make a surgical referral. Dr. Harsoor placed Petitioner off work until February 30,
2012, due to pain. (Pet. Ex. 6 p. 55-58) On that same day, Dr. Bermudez referred Petitioner to Dr. Salehi fo.r a
surgical consultation. (Pet. Ex. 3 p. 33)
·
On February 14, 2012, Petitioner presented to Dr. Harsoor for an L3-4, L4-5, andT5-Sllumbar discogram.
Dr. Harsoor noted: moderate resistance at L3-4, L4-5 and L5-S I; dumb bell disc pattern was noted at all levels,
with no leak. She further noted Petitioner's concordance of pain as follows: ''patient had moderate pain of7110
at L4-5, and mild pain at L3-L4 and L5-S 1." Dr. Harsoor determined Petitioner had 4/5 concordant pain at L4L5level and no concordance at L3-4 or L5-S1. Dr. Harsoor indicated Petitioner would be off work until
surgeon's evaluation. (Pet. Ex. 6. p. 62-66)
That same day, Petitioner underwent a post-discogram CT scan of the lumbar spine with Dr. Sasan Pauyvar,
M.D. Dr. Pauyvar indicated that at L4-L5, the injected contrast extended to the posterior third of the disc
compatible with a grade III radial tear, with aborad based left foramina! disc protrusion with disc material
causing moderate left foramina( stenoisis. Dr. Pauyvar further noted a slight amount of contrast extended into
the left neural foramen due to a focal annular tear in that region. Tnere was no associated central or right
foramina! stenosis. (Pet. Ex. 9. p.3,4)
Petitioner testified that on February 25, 2012, she went to Walmart to tum in her off-work notes from Dr.
Harsoor. At that time, she was presented with a job offer of"desk work," based on Dr. Grear's
recommendations. The job offer stated: "to include (but is not limited to) the following: answering the phone."
No job description was attached. The hours of the position were from 4 p.m. to 1 a.m. Petitioner refused the
position and wrote "not refusing to work but I am off on workers comp so cannot work as of now [sic)." (Resp.
Ex. 2)
Petitioner testified the job she was offered was to work in the fitting room and answer phones. Petitioner
testified she told her manager Denise she was under her doctor's care and could not perform the job they were
asking her to perform. She testified that at the time of the offer her pain was increased by prolonged sitting and
prolonged standing and that the position most helpful to her pain was lying down or in a prone position with her
knees up. Petitioner testified Denise did not indicate Petitioner would be able to lie down during the job.
On cross exam, Petitioner testified the February 25, 2012 offer was to answer phones at the fitting room,
and that, although the written offer states "desk work" and previous written offers state "fitting room," "it is not
a different job." Upon being questioned whether the "desk work" offer indicates that Dr. Grear released
Petitioner to work, she responded, "Yes. But he's not my doctor." Upon being questioned why she didn't try
going back to work, she responded, "at the time I could not." She was asked why she didn't want to try and
work when work conditioning showed she could lift up to 50 pounds and had improved since January.
Petitioner responded, "There was more to it than that. I could not twist. I cannot touch my toes. There is things I
cannot do. I was able to do those things if you take them and look at them in that context. It's not the same as
doing the job."
On Re-Cross, Petitioner was questioned as to what other duties she would have besides answering the
phones, she responded, "The phone is located at the fitting room desk. I would be doing the fitting room."
On February 27, 2012, Petitioner presented to Dr. Harsoor complaining of continued back pain. Petitioner
indicated pain worsened with prolonged walking and sitting. Petitioner indicated she would like to pursue
further aggressive treatment as her lumbar discogram was significant for L4-5 concordant pain. Petitioner was
placed off work pending surgical evaluation. (Pet. Ex. 6 p. 75-77)
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descri~ed her symptoms as follows: lower back pain, stiffness, spasms, numbness, loss of flexibility & ROM,
and tenderness to touch. Petitioner indicated her symptoms were constant and she had not had similar symptoms
previously. Petitioner noted sitting and standing made the pain worst and lying down made the pain better. She
further noted twisting movements, stairs, cold weather, and staying in one position too long, also made pain
worse. She noted heat and ice made her pain better. Petitioner noted she had pain, weakness and decreased
ROM in her muscles/joints; and weakness, numbness, and tingling in her left hip and left leg. Petitioner noted
her job was a truck unloader and she had medium and heavy duties, lifting 20-50 pounds and 50-100 pounds.
Petitioner noted bed rest provided some relief, physical therapy provided some relief, injections provided some
relief, and a brace provided no relief. Petitioner indicated her pain was 5/10 and was located at the lower back,
radiating down the left leg. (Pet. Ex. 10 p. 3)

Dr. Salehi reported Petitioner was injured on July 22, 2011 when she was unloading cases onto a pallet in a
bending/twisting motion and that after moving about the sixth case she felt a pinching/popping sensation that
took her breath away. Dr. Salehi noted Petitioner underwent a course of physical therapy and had three epidural
injections, which helped to bring her pain down. He noted that she underwent a course of work conditioning
which served only to aggravate her pain. He noted extension worsens her pain, as well as any twisting motions
or bending forward to pick up objects. The majority of her pain was constant low back pain with intermittent
radiation down into the left leg, sometimes all the way to the foot. Petitioner had numbness in the left lateral
thigh, and felt weak in the left leg but denied having any falls. (Pet. Ex. 10 p. 4)
Upon lumbosacral exam, Dr. Salehi noted lumbosacral tenderness and tenderness along the left posterior
iliac crest with palpation. Petitioner's ROM: forward flexion to 40 degrees, hyperextension to10 degrees, right
lateral bend to 20 degrees, and left lateral bend to 20 degrees. Dr. Salehi noted left sciatic notch tenderness.
Upon motor exam, Dr. Salehi noted gait was antalgic and posture was mildly forward flexed. Petitioner had
decreased sensation in the left lateral thigh and calf. (Pet. Ex. 10 p. 6)
Dr. Salehi reviewed Petitioner's August 26, 2011 MRI and determined Petitioner had two level disc disease
at 13-4 and L4-S manifested by slight height loss at L3-4 and slight T2 signal loss at both levels, with mild
circumferential disc bulge without neural compression. He personally reviewed Petitioner's February 2, 2012
discogram CT and noted an annular tear at L3-4. He reviewed the lumbar discogram report and noted
concordant pain at L4-5. (Pet. Ex. 10 p.7)
Dr. Salehi stated Petitioner's mechanical back pain was secondary to the annular tear at 13-14 and disc
degeneration at 14-5. The doctor noted the discgram showed concordant pain at 14-5, but he was also
concerned about the degeneration at 13-4 based on the MRI. Dr. Salehi stated that, given the failed course of
conservative care, he recommended surgical intervention in the form of an L3-4, 14-5 lateral lumbar fusion
with allograft. At that time, Dr. Salehi felt Petitioner could return to work with desk work/light duty capacity
with no lifting more than 20lbs, push/pull more than 35lbs., no repetitive bending or twisting at the waist and
alternate between sit/stand every 30-45 minutes. She was to follow the restrictions until at least 6 months postop. (Pet. Ex. 10 p. 7)
On April20, 2012, Petitioner presented to Dr. Bermudez complaining of pain at 7-8/10, and stating she had
difficulty sleeping due to pain and difficulty walking, standing, and climbing. On exam, Petitioner's ROM
continued to be painful in all directions of flexion, extension, lateral flexion, and rotation with tenderness into
the bilateral paraspinal muscles, and he noted a positive Milgram's test in the lumbar spine. Dr. Bermudez gave
Petitioner EMS, hot packs, ultrasound, and soft tissue massage. (Pet. Ex. 3 p. 39)
On May 1, 2012, Petitioner underwent a second Section 12 examination with Dr. Grear. The doctor stated
Petitioner had strained her lumbosacral spine in her July 22,2011 work accident. Dr. Grear indicated patient
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was treated with naprosyn, tramadol, and soma which made her sleepy and was discontinued. Dr. Grear stated
Petitioner's first injection stopped her pain from radiating into her left leg but that the two subsequent injecpons
provided no therapeutic benefit. He stated Petitioner no longer complained of pain down her leg, but continued
to complain of pain in the lower lumbar spine. Dr. Grear reviewed Petitioner's MRI reports. He noted that the
discogram revealed some radial tears at L4-5, but no significant extrusion of the disc material and no significant
intrinsic pressure on the nerve roots and only mild foramina! stenosis without any clinical complaints of
radicular pain. (Resp. Ex. 8. dep #3)

Dr. Grear's phsycial exam revealed Petitioner moved with guarded motion from sitting to standing, trace
parspinal muscle spasm, and avoidance response with palpation diffusely throughout her lumbar spine.
Petitioner had diminished forward flexion, left and right lateral rotation, hyperextension of approximately 20
degrees secondary to pain. Dr. Grear noted he had no current medical records to review except the CT
discogram and his opinions were based on his own physical exam. Dr. Grear determined Petitioner's physical
therapy, two epidural injections, and use ofNorco, were reasonable and customary. He noted that she should try
a nonsteroidal anti-inflammatory medicine. (Resp. Ex. 8. dep. #3)
Dr. Grear stated that, based on his exam and the records he reviewed, that the proposed treatment by Dr.
Salehi, including the L3-4 and L4-5 lateral lumbar fusion with allograft was not reasonable and medically
necessary. He stated that, based on the MRI and CT discogram, spinal fusion and laminectomy and discectomy
in the absence of radicular symptoms would be improbable to result in significant benefit. Dr. Grear stated
Petitioner had not yet reached JvfMI; however, he expected after good conservative management, weight loss,
and a home exercise program she should be able to return to full time employment in a medium to light duty
position, with no lifting more than 15 pounds from floor to waist and no lifting greater than 10 pounds from
waist to above the shoulder level. He anticipated she would reach MMI within eight weeks. Dr. Grear stated
Petitioner should be capable of working full time limited to deskwork with frequent ability to change positions.
(Resp. Ex. 8. Dep. #3)
On May 29, 2012, Dr. Grear authored a supplemental report. The doctor indicated that his answers to the
questions of May 1, 2012 had not changed, after reviewing "further medical records." (Resp. Ex. 8 dep. #4) The
Arbitrator notes Dr. Grear did not indicate what medical records he reviewed.
On July 23, 2012, Dr. Salehi authored a report after reviewing Dr. Grear's May 1, 2012 IME report.
Dr. Salehi noted that Dr. Grear's opinion was that, based on the MRI and CT discogram, he felt spinal fusion
and laminectomy and discectomy in the absence of radicular symptoms would be improbable to result in
significant benefit to the patient and that further interventional care and further physical therapy was not
necessary. To this, Dr. Salehi responded that Petitioner had low back pain with intermittent radicular symptoms
down the left leg into the foot, as indicated in his March 3, 2012 report. He noted she had lumbosacral and
posterior iliac crest tenderness with positive left sciatic notch tenderness with decreased sensation in the left
lateral thigh and calf. Dr. Salehi stated Petitioner's symptoms are discogenic in nature as a result of the annular
tear at two lumbar discs. He stated there is a great deal of evidence in the neurosurgical literature supporting a
fusion operation for the diagnosis of discogenic pain unresponsive to medical management, and to say
otherwise is not to rely on medical evidence. Dr. Salehi further stated that, even regardless of whether she had
lower extremity complaints, her MRI showed two level disc disease at L3-4 and L4-5 with slight height loss at
L3-4 and T2 signal loss at both levels. He noted the discogram revealed an annular tear at L3-4 and confirmed
Petitioner's source of pain. Lastly, he stated, as she failed conservative treatment and her present complaints
had been present for a year since her injury, she is a surgical candidate in the form of an L3-4 and L4-5 lateral
lumbar fusion. (Pet. Ex. 11 p. 9)
On July 30, 2012, Petitioner presented to Dr. Harsoor regarding pain at 5/10 in her low back along with
numbness and tingling in her feet, which persisted during the prior four weeks. Petitioner indicated pain
13
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worsened with prolonged walking and sitting. Dr. Harsoor noted Petitioner reported being "let go from

wo~·

Dr. Harsoor refilled Petitioner's Tramadol and restarted Petitioner's Naproxen prescription. (Pet. Ex. 6. p. 8385) or: Harsoor's records include a blank "lumbar transforaminal injection" form. (Pet. Ex. 6. p. 86) Dr.
Harsoor's bill for July 30,2012, of$126.00, does not include a CPT code for an injection. (Pet. Ex. 6. p. 130)
As such, considering no bill was created for an injection on this date, no injection was performed on this date.
On September 5, 2012, Petitioner presented to Dr. Harsoor complaining of persistent pain at 6/10 with
numbness and tingling down into her feel Petitioner indicated pain worsened with prolonged walking and
sitting. Petitioner indicated "some acidity from Naproxen." Dr. Harsoor refilled Tramadol, Flexeril, and stopped
Naproxen. (Pet. Ex. 6. p. 87-89) Again, Dr. Harsoor's records include a blank form for a lumbar transforaminal
injection. (Pet. Ex. 6. p. 90) Dr. Harsoor's bill for September 5, 2012, for $126.00, does not include a CPT code
for an injection. (Pet. Ex. 6. p. 131) Considering that no bill was created for an injection on this date, no
injection was performed on this date.
On September 6, 2012, Dr. Salehi presented for a deposition. Dr. Salehi testified he specialized in
neurological surgery and had been board certified since 2004. (Pet. Ex. 11 p. 4) He testified, to a reasonable
degree of medical and surgical certainty that the injury of July 22, 2011, which involved bending, twisting, and
lifting resulted in an aggravation of Petitioner's preexisting condition. He testified that the lateral lumbar fusion
at L3-4 and L4-5 was the only thing which would help Petitioner. He provided that the recommendation was
based on his clinical knowledge, knowledge of the literature, and correlation of the imaging findings. (Pet. Ex.
11 p. 11) He testified that lumbar strains typically resolve within six weeks and ongoing pain would be related
to a different diagnosis. He testified Petitioner's conservative treatments were reasonable and necessary. (Pet.
Ex. 11 p. 13) On cross, he testified that if a patient demonstrates physical demand level during work
conditioning of a medium physical demand level that they would be able to perform medium level work if those
activities were sustained and not just a burst of going up to a medium level, causing significant symptoms. (Pet.
Ex. 11. p. 21, 22) Dr. Salehi testified Petitioner's degenerative disc disease was asymptomatic and the accident
rendered it symptomatic, and she developed an annular tear on top of what she had before. (Pet. Ex. 11 p. 24,
25) Lastly, Dr. Salehi testified his bill had not been paid and that his office had a policy of requiring payment
before seeing patients. (Pet. Ex. 11 p. 26)
On October 23, 2012 Dr. Grear presented for a deposition. Dr. Grear testified he became board certified in
1981 and practiced in general orthopedics and that he takes care of the back and operates on all joints but no
longer operates on spines. (Resp. Ex. 8 p. 3-5) He testified that, at the time of his November 22, 2011 exam, he
had medical records of Dr. Harsoor, physical therapy notes, and the radiographic study from Silver Cross
Hospital. (Resp. Ex. 8 p. 10) Dr. Grear testified he was provided with Dr. Salehi's report and the work
conditioning records prior to his May 29, 2011 IME addendum. (Resp. Ex. 8 p. 16) On cross, Dr. Grear testified
lumbar strains typically resolve in six to twelve weeks and that six months is not unheard of. (Resp. Ex. 8 p. 18)
Dr. Grear testified annular tears would never again become "normal." (Resp. Ex. 8 p. 22) Dr. Grear testified
annular tears elicit inflammation in the surrounding tissues that leads to pain. Dr. Grear testified a fusion may be
appropriate medical treatment to combat mechanical back pain. (Resp. Ex. 8 p. 22-24 ).
On October 29, 2012, Petitioner presented to Dr. Harsoor complaining of persistent low back pain at 5/10
and numbness and tingling down into her feet. Petitioner indicated pain worsened with prolonged walking and
sitting. Dr. Harsoor noted Petitioner was awaiting surgical approval and she refilled Tramadol and
recommended continuation ofFlexeril and Elavil. Again, Dr. Harsoor's records include a blank form for a
lumbar transforaminal injection. (Pet. Ex. 6. p.93-96) Dr. Harsoor's bill for September 5, 2012, for $126.00,
does not include a CPT code for an injection. (Pet. Ex. 6. p. 132) The Arbitrator notes that, considering that no
bill was created for an injection on this date, no injection was performed on this date. Likewise, Petitioner
testified she did not undergo an injection at this time. Petitioner testified Dr. Harsoor placed her off work.
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Petitioner testified that prior to July 22, 2011 she had not suffered any back injuries. She further testified
that since her accident on July 22, 2011 she has not had any other injuries to her back. She testified that at .
arbitration that her back pain was a five on a scale of 1-10, due to the long commute. She testified she was
driven to arbitration by her fiance. Petitioner testified she cannot touch her toes, has a hard time shaving her
legs, walking up and down stairs, sitting for long perioos of time. She testified any twisting motion, like laundry
causes pain. She testified it takes her an extremely long time to do the laundry and things that took her minutes
now take her hours. She testified she does stretching exercises, uses exercise balls, lays on the floor, takes hot
showers, alternates ice and heat for 20 minute intervals, and takes pain medication to relieve her pain.
Petitioner testified she wants to undergo the lumbar fusion recommended by Dr. Salehi. Petitioner testified
she would be surprised if Dr. Harsoor's records indicated she was able to perform all activities of daily living.
On cross exam, Petitioner was questioned as to Dr. Salehi's recommendations regarding her work
capabilities at his exam on March 2, 2012 and she responded she understood him to mean that she could
perform desk work after her surgery. Petitioner testified she has low heels she wears if she is going to be
sitting. She provided that she attempted to wear regular heels one day and it was "a totally bad idea." She took
them off as soon as she could. However, she has occasionally tried to do it again. She testified she has learned
to live with wearing flats and mostly flip flops since she cannot tie shoes and cannot reach her toes.
Respondent's witness Ms. Jernigan testified she is the co-manager ofWalmart and has held the position for
three years. She testified she handles workers' compensation claims. She testified she had employees who were
taking medication for allergies, migraines, stomach aches, and acid reflux who were allowed to take their
medication upon letting managers know about the medication and providing medical paperwork. She testified
the deskwork offered to Petitioner is in the front cash office where she would be sitting at a desk, answering
phones, and taking messages, and not working the fitting room. She testified she told Petitioner if she did not
accept the February 25, 2012 offer she was accepting her termination. She also testified she saw Petitioner
walking around the store in heels for about 30 minutes.
Ms. Jernigan testified it was store policy to include a job description with bona fide job offers, and job
descriptions were attached when Petitioner was offered positions as unloader and as fitting room attendant. She
testified she did not attach any job description on February 25, 2012 when she indicated to Petitioner she would
be doing desk work. Further, she testified she would not allow an employee to take a medication that caused her
to sleep for 15 hours. Ms. Jernigan admitted she had Dr. Grear's report in her possession at the time of the
Februrary 25, 2012light duty offer. She testified that on a busy day an unloader would be moving merchandise
more than six times throughout an eight-hour day. Lastly, she_testified that, regardless of how much weight was
lifted in the unloading job, an unloader would be required to twist~and bend.
On rebuttal testimony, Petitioner testified that on February 25, 2012, she was not told she would be working
in the cash room but was told she would be working at the fitting room answering phones. She testified she was
not told she would be accommodated with regard to drowsiness caused by her medication.

With respect to issue (F) Is Petitioner's current condition of ill-being causally related to the injury, the
Arbitrator finds as follows:
Petitioner testified, without rebuttal, that before the accident on July 22,2011, she never previously injured
her low back. She additionally testified, without rebuttal, that since the date of accident, she has notre-injured
her low back. The medical records corroborate Petitioner's testimony.
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The Arbitrator finds that Petitioner's testimony was credible and that she provided a consistent history of
the accident. J'he Arbitrator finds it more likely than not that Petitioner's asymptomatic discs at the L3-4 and
L4-5 levels were aggravated and became symptomatic after the lifting accident.
After hearing the testimonies of Petitioner and Denise Jernigan; reading the testimonies of Dr. Salehi and
Dr. Grear; and reviewing the exhibits submitted, the Arbitrator hereby finds that Petitioner's present condition
ofill-being with regard to her low back condition is causally related to the injuries sustained on July 22, 2011.

With respect to ( J.) Were the medical services that were provided to Petitioner reasonable and
necessary? Has Respondent paid all appropriate charges for all reasonable and necessary medical
services; and (K.) Is Petitioner entitled to any prospective medical care, the Arbitrator finds as follows:
Having reconciled that Petitioner's condition of ill-being is causally related to the accident herein, the
Arbitrator hereby finds the medical services that were provided to Petitioner were reasonable and necessary.
Petitioner alleges several outstanding medical bills. The Arbitrator finds that Respondent has not paid all
appropriate charges for the reasonable and necessary medical services, and therefore orders Respondent to pay
the following amounts, as provided by Section 8.2:
Name of Provider

Total Bills

Dates of Service

Ex. 3: Dr. Ravi Barnabas
Dr. Ruben Bermudez
Ex. 4: Delaware Place MRI
Ex. 6: Dr. Sue Harsoor
Ex. 7: Rogers Park One Day Surgery
Ex. &: Advanced Laboratory Services
Ex. 9: Lakeshore Open MRI
Ex. 10: Dr. Sean Salehi

$2,881.57 (Alivio}
$342.3& (Herron)
$320.00
$18,193.00
$18,974.74
$2,004.00
$1,245.55
$525.00

8/26/2011-6/4/2012

TOTAL:

$44,486.24

&/26/2011
9/1120 11-1 0/29/2012
10/11/2011-2/14/2012
11/9/2011-4117/2012
2114/2012
312/2012

Prospective medical services
Additionally, Petitioner testified at hearing that she wishes to undergo the L3-4, L4-5 fusion proposed
by Dr. Salehi. The Arbitrator finds that Dr. Salehi's testimony was more persuasive than the testimony of Dr.
Grear. The testimony and evidence presented support an order for the fusion, as Petitioner has (1) failed
conservative treatment, and (2) her pain is discogenic in nature. Thus, the Arbitrator orders Respondent to
authorize the proposed surgery and the necessary subsequent medical treatment until Petitioner reaches
maximum medical improvement.

With respect to issue (K.) Is Petitioner entitled to temporary total disability, the Arbitrator finds as
follows:
Temporary Total Disability compensation is provided for in section 8(b) of the Workers' Compensation
Act, which provides, "[W]eekly compensation*** shall be paid*** as long as the total temporary incapacity
lasts," which the Courts have interpreted to mean that an employee is temporarily totally incapacitated from the
time an injury incapacitates him for work until such time as he is as far recovered or restored as the permanent
character of his injury will permit. Further, the period during which a claimant is temporarily totally disabled is
a question of fact to be resolved by the Commission. Archer Daniels Midland Co., 138 Ill. 2d at 118-19; McKay
Plating Co. v. Industrial Comm'n, 91 Ill. 2d 198 (1982).
16
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Dr. Harsoor placed Petitioner off work through the date of arbitration, November 19, 2012, due to her low
back pain. No physical therapist ever indicated Petitioner was rehabilitated to the point of being abl~ to return as
an unloader. The records indicate that Petitioner continued to self modify activities involving trunk rotation due
to lower back pain. It was this stagnation that indicated to the physical therapist that Petitioner should be
released from work conditioning. The physical therapist did not indicate Petitioner was able to work full duty.
Rather, the physical therapist indicated Petitioner's treating physician discontinued work conditioning in order
to seek other methods of relieving Petitioner's pain. Further, Petitioner testified it took 35 minutes to lift 50
pounds six times during work conditioning, whereas her job as an unloader required her to lift 50 pounds six
times in about three minutes. Additionally, her ability to "team lift" items weighing hundreds of pounds was
never tested. Clearly she was incapable of returning to her position as an unloader.
Records indicate Petitioner told every doctor, including Drs. Barnabas, Harsoor, Salehi, and Grear, her pain
was worst with prolonged sitting and best when lying down. Petitioner likewise testified. Petitioner's work
conditioning did not test her ability to sit at a desk for eight hours. Work conditioning was geared toward
achieving Petitioner's prior lifting, bending, twisting, and endurance abilities. An ability to lift 50 pounds has no
bearing on the ability of an individual with a low back injury to sit in a chair for eight hours. Moreover,
assuming Petitioner was offered the fitting room job on February 25,2012, she would be required to perform
intermittent bending, twisting, and lifting-activities which caused pain and were not authorized by Dr. Grear
or Dr. Salehi. Petitioner testified her pain medication caused her to be drowsy to the point of sleeping up to 16
hours per day. Moreover, Ms. Jernigan admitted that, regardless of medications, employees would not be
permitted to sleep on the job.
The Arbitrator further notes that on multiple occasions prior to January 3, 2012, it was noted Petitioner
was able to perform all activities of daily living. Subsequent thereto the notes do not indicate whether Petitioner
was able to perform all activities of daily living. However, the notes consistently note Petitioner complaining of
persistent low back pain; numbness and tingling down into her feet; and her pain worsened with prolonged
walking and sitting.
Thus, after hearing the testimony of Petitioner and Ms. Jernigan, reviewing testimony of Drs. Salehi and
Grear, and reviewing the exhibits submitted, the Arbitrator hereby finds Petitioner was temporarily totally
disabled from 7/23/2011 to 7/29/2011, and from 8/20/2011 (the day Dr. Niemega excused Petitioner from work)
to 11/19/2012, for a period of66-117ths weeks.
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STATE OF ILLINOIS
COUNTY OF WILL

)

0

Affirm and adopt (no changes)

) ss.

0

)

[Z] Reverse IAccidend

Affirm with changes

[Z] Modify

~

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
[Z] None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
David Flesner,
Petitioner,

NO: 11

vs.

Thomas G. Todd, Inc., d/b/a Nancis Pizzeria,
Respondent,

we 32917

14I\VCC0096

DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection and medical expenses both incurred and prospective and being advised of the facts
and law, reverses the Decision of the Arbitrator as stated below. The Commission further
remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 lll.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).
The Petitioner testified that he worked for the Respondent for 36 years. He has been
manager of Nancy's Pizzeria for 16 years. His job duties are to make the dough and sauce. The
flour comes in 50-pound bags. You put the flour into a bowl with water and then cut it up into
17-ounce pieces. The sauce comes in two cases per bag. There are six cans per case and they
weigh a couple of pounds each. (Transcript Pgs. 8-11)
Petitioner further testified that he makes the dough everyday and the sauce every two
days. (Transcript Pgs. 11-12)
Petitioner indicated that he would get a pinching or pulling and they would come and go
at different times whether he was working or at home. When he would pick up the 50-pound bag
of dough, once in a while he would feel a pulling sensation in the abdominal area. (Transcript
Pgs. 13-14)

11WC32917
Page2
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The Commission adopts the testimony of Dr. Coe over that of Dr. Palacci. Dr. Coe
believed that a causal relationship existed between the repetitive pulling sensations Petitioner
testified to and the umbilical hernia. (Petitioner Exhibit 5)
Therefore, the Commission finds that Petitioner has proven that his umbilical hernia was
the result or was aggravated by the repetitive trauma the Petitioner was exposed to during his job
as manager ofNancy's Pizzeria on June 1, 2011.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $250.00 for medical expenses under §8(a) of the Act and §8-2 and that
Respondent is liable to pay for all related prospective treatment including surgery as proposed by
Drs. Milgram and Popatopolous.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $5,000.00. The party commencing the proceedings for review in the Circuit Court shall file

with the Commission a Notice of Intent to File for {:z2;Cir uit C
DATED:
121013
CJD/hsf
049

rrt.//
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FEB 1 1 2014

DISSENT
The arbitrator wrote an excellent decision accurately describing the evidence upon which he
based his decision. I agree with Arbitrator Falcioni's analysis and conclusions. I would affinn
and adopt the arbitrator's decision.
~ /?( w~
With respect, I dissent.
Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

FLESNER. DAVID

Case#

11WC032917

Employee/Petitioner

THOMAS G TODD INC

14IWCC0 ·09~3

Employer/Respondent

On 3/8/2013, an arbitration decision on this case was filed with the Illinois Workers• Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0009 ANESI OZMON RODIN NOVAK KOHEN
ADAM F RATHERS
161 N CLARK ST 21ST FL
CHICAGO, IL 60601

0507 RUSIN MACIOROWSKI & FRIEDMAN LTO
MARKPRUSIN
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606

..
STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§(e)l8)

)

)SS.

COUNTY OF Wll..L

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMl\DSSION
ARBITRATION DECISION
- ? ..
:! !to •
19(b)
- jl_ i; J
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David Flesner

. ...

Case# 11 WC32917

Employee/Petitioner

v.

Consolidated cases:

Thomas G. Todd. Inc.
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each party. The
matter was heard by the Honorable Arbitrator Falcioni, Arbitrator of the Commission, in the city of Geneva, on 2/22/ 13.
After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below,
and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational Diseases
Act?

B.

D Was there an employee~employer relationship?

C. ~Did an accident occur that arose out of and in the course of Petitioners employment by Respondent?
D.
E.

D What was the date of the accident?
0 Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.

D What were Petitioner's earnings?

H.

0

I.

J.

What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?
D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?

K.

L.

0
0

Is Petitioner entitled to any prospective medical care?
What temporary benefits are in dispute?

0

TPD

D Maintenance

D TID

M.

D Should penalties or fees be imposed upon Respondent?

N.

0

Is Respondent due any credit?

0. Oother - - - - - - - - - - - - - - - - - - - - - - - - - JCArbDecJ9(b) 2110 /00 W. Randolph Street #8-200 Chicago, /L 606{}1 31218J.I-66JJ Toll-free 8661352-3033 Web site: WlVIv.iwcc.il.gov
Downstate offices: Collinsvitle 6/8.1346-3-150 Peoria 3091671-3019 Rockford 8/5/987-7292 Springfield 2171785·7084
This fonn is ntrue and exnctcopy oflhe cum:nt IWCC fonn ICArbDecl9(b), ns revised 2110.
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· FINDINGS

On

~e date of accident, Q:l:ll,

Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist benveen Petitioner and Respondent.
On this date, Petitioner did 1101 sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ill-being is 11ot causally related to the accident.
In the year preceding the injury, Petitioner eamed $N/A; the average weekly wage was $N/A.
On the date of accident, Petitioner was N/A years of age, single, with Q children under 18.
Respondent lias JZOt paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other benefits,
for a total credit of $0.00.
Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a Petition for

Review is filed within 30 days after receipt of this decision, and a
review is perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.
STATEMENT OF INTEREST RATE

If the Commission reviews this award, interest of at the rate set forth on the Notice of

Decision ofArbitrator shall accrue from the date listed below to the day before the date ofpayment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Signature of Arbitrator

JCArbDecl9(b) p. 2
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....
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In support of the Arbitrator's decision relating to (D) Did an accident occur that
arose out of and in the course of Petitioner's employment by Respondent?, and (F) Is
Petitioner's current condition of ill-being causally related to the injury?, the Arbitrator
finds the foUowing facts:
Petitioner is the store manager for a Nancy's Pizza location. He alleges an accident on
June 1, 2011. Petitioner did not testify as to involvement in any work accident or unusual event
that date. He testified to being

di~crnosed

with a hernia and that after June 1, 2011 he avoided

heavy lifting as he did not want to injure himself. Petitioner did not offer into evidence any
medical reports or medical records documenting care or treatment for a hernia condition on or
about June 1, 2011. Petitioner did not offer any medical records into evidence which show he
was restricted from performing any work activities on June 1, 2011 or thereafter. Petitioner
acknowledged he continued working his normal position after June 1, 2011.
Petitioner testified that part of his job as a manager involved making dough and sauce.
Petitioner did not testify his work activities in making dough and sauce were repetitive in nature.
He admitted to making dough only once a day and sauce every two days. Petitioner stated
making dough involved lifting a 50 pound bag of flour into a bowl, but did not indicate this was
necessary more than once a day. Petitioner testified that making sauce involved lifting a case of
cans which weighed about 25 pounds, but acknowledged he would not make sauce on a daily
basis, but every other day. By Petitioner's own testimony, he would not have been required to
lift a case of cans more than one time every two days. Petitioner did not testify to any other job
duties of significance. He did not testify to any heavy job duties on a repetitive basis.
The medical records in evidence show Petitioner had visits with Dr. Papadopoulos, an
internist, from November 16, 2010 through January 31, 2011. Petitioner testified he saw Dr.
Papadopoulos to be evaluated for diabetes. However, according to Dr. Papadopoulos' records,
Petitioner was first seen November 16, 2010, primarily due to foot pain. During the course of
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the exam this date, Dr. Papadopoulos noted an umbilical hernia The doctor's records do not
indicate the hernia related to any work accident or work activity. The records do not indicate any
specific treatment was rendered or prescribed for this condition. Dr. Papadopoulos did not
authorize Petitioner off work on account of this condition or restrict his work capabilities.
Petitioner had further visits with Dr. Papadopoulos on November 30, 2010, December 27,
2010 and January 31, 2011, but no further mention is made of a hernia condition. There is no
indication in Dr. Papadopoulos' further notes that Petitioner required further care on account of a
hernia condition or that the hernia condition had any relationship to a work accident or work
activities.
There is no further medical record of treatment in evidence until a visit with Dr. Milgram,
Petitioner's primary care provider, on November 8, 2011. By history, Petitioner reported first
noticing an umbilical hernia in December, apparently referring to December of2010. Petitioner
is 5'6" tall.

Dr. Milgram noted Petitioner weighed 264 pounds on November 8, 2011.

According to Dr. Papadopoulos' records, Petitioner weighed 248 pounds one year earlier in
November 2010. Thus, Petitioner had gained 16 pounds in the past year. By history, Petitioner
reported the hernia protrusion had gotten slightly bigger. He denied any sharp pains whatsoever.
He reported only occasional discomfort, which Petitioner specifically denied was related to any
physical activities. Petitioner did not report the hernia condition related to any work accident or
work activities. Dr. Milgram diagnosed an umbilical hernia and advised Petitioner to see a
surgeon for evaluation.
Petitioner has had further visits with Dr. Milgram throughout 2012 for various medical
problems, but the doctor's records do not indicate petitioner has received additional treatment on
account of a hernia condition.

At the request of Petitioner, Petitioner was examined by Dr. Coe on March 27, 2012. Dr.
Coe stated a causal relationship existed between repetitive abdominal wall strain injuries suffered
by Petitioner at work on June 1, 2011 and his hernia condition. However, Dr. Coe admitted the
treating medical records do not support a contention that Petitioner's hernia condition is related
to any work accident or work activities. (See PX 5, page 32). Further, the history obtained by
Dr. Coe is inaccurate. Petitioner did not even testify as to involvement in any repetitive work
activities or unusual event on June 1, 2011. Further, Dr. Coe admitted that Petitioner is obese
with a significantly elevated body mass index. Dr. Coe admitted that obesity is a risk factor in
the development of hernias and makes Petitioner prone to developing a hernia. (PX 5, page 27).
At the request of Respondent, Petitioner was examined by Dr. Palacci on August 23,
2012. Dr. Palacci examined Petitioner and reviewed pertinent medical records including those of
Dr. Milgram and Dr. Papadopoulos. Dr. Palacci noted Petitioner was morbidly obese. Dr.
Palacci stated Petitioner's large protuberant abdomen predisposed him to development of an
umbilical hernia

Dr. Palacci stated the medical records did not support Petitioner's hernia

condition related to any work accident or activities. The doctor noted Petitioner never reported a
traumatic event and Petitioner's condition was likely secondary to his morbid obesity.
The Arbitrator fmds Petitioner failed to prove he sustained accidental injuries which
arose out of and in the course of his employment on June 1, 2011 and fail to prove his hernia
condition is causally related to an alleged accident of June 1, 2011. Petitioner did not testify as
to any work accident on June 1, 2011 or repetitive work activities which constitute a
compensable work accident. The medical records do not support a contention that Petitioner
sustained a compensable work accident.

The medical records in evidence do not support

Petitioner's allegation that his hernia condition is related to any work accident or work activities.

14IVJ CC0096
In fact, the records indicate Petitioner specifically advised the treating doctor that his abdominal
discomfort was not related to any physical activities. The Arbitrator bas reviewed the reports
and testimony of both Dr. Palacci and Dr. Coe. The Arbitrator finds the opinions of Dr. Palacci
more credible that Petitioner's hernia condition is not related to a work accident of June 1, 2011
or work activities. The claim for compensation is denied. All other issues are therefore rendered
moot.
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STATE OF ILLINOIS

)

D Affirm and adopt {no changes)

) ss. D Affirm with changes
COUNTY OF COOK

)

~Reverse

~Modify~

[J Injured Workers' Benefit Fund (§4{d))

D Rate Adjustment Fund (§B(g))
0 Second Injury Fund {§8(e)18)
D PTD/Fatal denied
~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Richard Popwoczak,
Petitioner,
NO: 01 we 1995

vs.
Rite Way Tile & Carpet,
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Respondent,

DECISION AND OPINION ON REMAND
This matter is before the Commission on Circuit Court Judge Patrick J. Sherlock's
remand of the Commission's decision, which was issued on August 24, 2012. In that remand, the
Judge affirmed the decision of the Commission in regards to penalties and fees under §19(k) and
(l) and §16 attorneys' fees. The Judge also affirmed the Commission in regard to their finding of
permanent partial disability. However, the Court reversed the Commission's finding that
Petitioner's current condition of ill being was causally connected to the original accident of
December 11,2006 and further reverses the Commission's finding that Petitioner was entitled to
temporary total disability payments from April 7, 2007 through February 7, 2011 .
IT IS THEREFORE ORDERED BY THE COMMISSION based on the remand from
Judge Patrick J. Sherlock that Respondent does not have to pay the Petitioner any temporary total
disability payments under §8(b) of the Act as ordered by the Commission in the attached
decision.
IT IS FURTHER ORDERED BY THE COMMISSION that based on the remand of
Judge Patrick J. Sherlock there was no causal connection between the Petitioner' s condition of ill
being at the time of the second arbitration hearing and the accident, which occurred on December

07WC1995
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11, 2006.The remainder of the attached decision is affinned.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $26,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB 1 1 2014

Daniel R. Donohoo

(Ldv /1/. tal~
Ruth W. White
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R: 12/4/13
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STATE OF. ILLINOIS

COUNTY OF COOK

0
) ss. 0
)

)

Affirm and adopt (no changes)
Affirm with changes

~ Reverse ICausal coiUlectiolll
IZ]Modify

~

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§S(g))

0 Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
IZ] None of the above

BEFORE THE ILLINOIS VlORKERS' COMPENSATION COMMISSION
Richard Popowczak,
Petitioner,

vs.

NO: o7 we 1995

Rite Way Tile & Carpet,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petiticmer and Respondent herein
and notice given to all parties, the Commission, after considering the i ·.sues of causal connection,
temporary total disability, permanent disability, credit and penalties and fees and being advised
of the facts and law, reverses the Decision of the Arbitrator in regards to causal connection and
increases the amount of temporary total disability due and owing the Petitioner as stated below
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.
The Arbitrator relied on the opinion of the independent medical examiner, Dr. Mather, in
fmding that Petitioner's current condition of ill being was not related to the original accident.
(Respondent Exhibit 2)The Commission finds that this opinion runs counter to the Commission's
previous decision affirming the finding that Petitioner suffered a strain and an aggravation of a
pre-existing condition of spondylolisthesis. Therefore, Petitioner's current condition of ill being
is causally connected to the original accident.
The Commission fmds that Petitioner is entitled to temporary total disability until
February 7, 2011. According to the Chicago Tribune and other internet media outlets it would
appear Petitioner was able to perform some type of work. (Respondent Exhibit 7) Although
Petitioner offered off work slips from Dr. Dam, it does not appear that the Doctor provided these
work slips after actually examining the Petitioner. (Petitioner Exhibit 5)

-· -
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All else is affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $455.52 per week for a period of 200 2/7 weeks, that being the period vf
temporary total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $409.97 per week for a period of 50 weeks, as provided in §8(d-2) of the Act, for the
reJSon that the injuries sustained caused the loss of use to the person as a whole to the extent of
10%.
IT IS FURTHER ORDERED BY THE CO:MMISSION tl1at Respondent pay to Petitioner
the sum of $5,063.36 for medical expenses tmder §8(a) of the Act. Respondent shall further
reimburse Petitioner for out of pocket expenses in the amount of $3 78.02
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removaJ of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $39,300.00. The probable cost of tl1e record to be filed as return to Summons is the
sum of $35.00, payable to the Illinois Workers' Compensation Commission in the form of cash,
check or money order therefor and deposited with the Office of the Secretary of the Commission.
DATED:

AUG -7 201Z
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CharleM. Dkriendt
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~aine Dauphin
Ruth W. White
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

IZ] Affirm and adopt (no changes)

D Affirm with changes
D Reverse

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjusbnent Fund (§8(g))

0
0

Second Injury Fund (§8(e)l8)
PTO/Fatal denied

~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

VICKY PARAS,
Petitioner,
NO: 04 we 59273

vs.

MOTOROLA, INC.,

14IYJCC00 98

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of accident, occupational
disease, causal connection, medical expenses, temporary total disability, and "causal as to the
carpal tunnel," and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
The Commission notes that the Arbitrator's internet search was improper and beyond the
evidence contained in the record. However, this error was harmless since this additional
information was not necessary for the Arbitrator to reach the appropriate conclusions on the
issues in this case.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 17, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired

14I\1CC0098
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without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
'}/) j-~ ...(?___
Commission a Notice of Intent to File for Review in Circuit c;ourt.
DATED:
oO 12214
CJD/se
049

J1?~-- r~

Michael P. Latz

FEB 1 1 2014
Ruth W. White

DISSENTING OPINION
I respectfully dissent and find that the testimony of Petitioner was credible as were the
causation opinions ofDr. Stamelos, Dr. Williams, and Dr. Chmell. Respondent's Section 12 Dr.
Fernandez opined that Petitioner's job duties did not contribute to or aggravate her bilateral
carpal tunnel syndrome (CTS) because he reviewed her job description and a video. However,
his testimony does not seem to be based on the actual facts of this case. Petitioner's undisputed
testimony was that the video was not representative of her work duties because it did not show
"manual tune" or "repair." (T.24). "Manual tune" involved using small screwdrivers and
required Petitioner to "turn [her] fingers all day long." (T.26). Petitioner testified that she spent
10 hours a day, 6 days a week doing that job and she noticed pain, numbness, and swelling in her
hands while doing it. (T.21, 27). Petitioner also did other jobs including "laser trim," "pick and
place," and "inspection and repair." (T.22).
Although the video shows the job of "laser trimming," Petitioner testified that she
operated four machines at once while the video only showed workers doing one. (T. I 50).
Petitioner testified that nobody else worked on four machines. (T.30). Petitioner testified that
she also worked in the "receiver line," which is not shown on the video, and used a pneumatic
screwdriver which involved applying 15 to 20 pounds of pressure. (T.67). Petitioner also
testified that the video didn't show pliers being used to cut some of the circuit boards. The video
only showed work on "the smallest boards." (T.l49). When Petitioner was returned to work with
light duty restrictions, she was put in "inspection" for only two weeks and then Respondent put
her back in "manual tune." (T.39).
Petitioner credibly testified that her hands were hurting her and she had numbness in her
fingers in 2001 but she thought it was related to her neck. (T.33). This is supported by the
medical records and testimony of her treating physician, Dr. Starnelos, that Petitioner was
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complaining of pain in her left hand and fingers along with numbness at that time. The first
mention of right hand numbness and tingling was several months later on March 20, 2002, after
Petitioner had been off work, and at a time when Dr. Stamelos noted that her neck and bilateral
shoulder pain were getting better. This lends credibility to his testimony that Petitioner's
complaints have been similar since the very beginning, including numbness and tingling in both
hands (Pxl2 at 8) and that Petitioner has never stopped complaining about her hands (ld. at 13),
but he was more focused on her cervical and shoulder problems because those were more serious
(Id. at 42). He testified that Petitioner has double crush syndrome and that she is the "poster
girl" for repetitive motion carpal tunnel disease. (Id. at 29). He is "positive" that Petitioner's
work activities contributed to or caused her carpal tunnel. (ld. at 36).
Analyzing the testimony of Respondent's Dr. Fernandez in more detail, he testified that
Petitioner's pain behavior was not significantly beyond her objective findings and that she does
have a bad case of bilateral CTS with the right being much more severe than the left. (Rx7 at 12,
16). He did not believe that Petitioner's work duties, even if done for 27 years, would contribute
to CTS and felt that her condition was "idiopathic." However, he did admit that her symptoms
"manifested" while she did her job. (Id. at 20). Even though Petitioner's symptoms were worse
when she was working, he did not believe that this meant there was a causal connection. On
cross examination, he admitted that once someone has CTS, the symptoms can worsen over time
even if they aren't working. He also admitted that if the job description and video were not all
inclusive and she did, in fact, have to use vibratory tools, pinch/grasp, and press things into
place, this would be important in his determination of causation. (ld. at 26). He opined that if
Petitioner was exposed to heavy gripping, grasping, using tools on a repetitive basis, and certain
vibratory tools, "of course those could be contributory factors considered causal to" CTS. (Id. at
29). He also opined that Petitioner absolutely needs surgery.
In my opinion, Dr. Fernandez's opinion is based on an incomplete understanding of
Petitioner's job and should be discounted for that reason. Although the Arbitrator found the
opinions of Petitioner's own doctors to be faulty for the same reason, she believed Dr. Fernandez
because he viewed the video and reviewed the job description. However, as discussed above,
this is immaterial when the video does not show all of Petitioner's job duties and particularly
does not show the most strenuous ones.
In addition to Dr. Stamelos, Petitioner was examined by Dr. Williams who felt that there
was a significant relationship between her work and her carpal tunnel syndrome. (Pxl3 at 13).
Dr. Chrnell also performed an examination and records review and agreed that there was a causal
relationship. (Px 14 at 17).
Based on the above and a review of the record as a whole, I would reverse the
Arbitrator's decision on the issues of accident and causation and would find that Petitioner's
bilateral CTS are causally related to the initial accident on October 10, 2001.

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

PARAS, VICKY
Employee/Petitioner

MOTOROLA

Case#

04WC059273
02WC011336

14I~VCC0 ·098

Employer/Respondent

On 1117/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO .lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0006 LEOALT
221 N LASALLE ST
SUITE 2014
CHICAGO, IL 60601-1407

1120 BRADY CONNOLLY & MASUDA PC
BEVERLY N MASUDA
ONE N LASALLE ST SUITE 1000
CHICAGO, IL 60602

D Injured Workers' Benefit Fund (§4(d))
D Second Injury Fund (§8(e)l8)

STATE OF ILLINOIS

D Rate Adjustment Fund (§8(g))

)SS.

COUNTY OF COOK

IX] None of the above

ILLINOIS WORKERS' COMPENSATION COJ.\tll\USSION
ARBITRATION DECISION
19(b)

Vicky Paras

Case # 04 WC 59273

Employee/Petitioner

v.
Motorola

Consolidated cases: 02 WC 11336

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Robert G. Lammie, Arbitrator of the Commission, in the city
of Chicago, on June 16, 2011 and the case was later re-assigned and proceedings were concluded by the
Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of Chicago, on June 12, 2012,
July 24, 2012, and October 29, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?

E.

D Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

IX] Is Petitioner's current condition of ill-being causally related to the injury?

B.
C.
D.

G.
H.

I.

D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
K.

D

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~What temporary benefits are in dispute?
0 TPD
D Maintenance
~ TID
M.
Should penalties or fees be imposed upon Respondent?

N.

D
0 Is Respondent due any credit?

0. ~Other 19(b), 8(a)
ICArbDer:/9(b) 2110 100 W. Randolph Street #8-200 Cflicago. IL 60601 3121814·661 1 Toll-free 866/352-3033
Weh sire: ll'll'w.iwc£".il.gov
Downstate offices: Colfinsvit/e 618/346·3450 Peoria 3091671·3019 Rocl..ford 8151987·7292 Springfielcl2171785·7084
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FINDINGS

On the date of accident, September 23, 2004, Respondent was operating under and subject to the provisions
of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident as explained infra.

In the year preceding the injury, Petitioner earned $41 ,572.96; the average weekly wage was $799.48.
On the date of accident, Petitioner was 50 years of age, married with no dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services as
explained infra.
Respondent shall be given a credit of $58,095.91 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $58,095.91.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

A consolidated hearing was held in Petitioner's consolidated cases. With the exception of the temporary total
disability/maintenance benefits addressed in this decision, the Arbitrator denies any additional award beyond
what was made in the Arbitrator's decision in Case No. 02 WC 11336 as a result of Petitioner's aggravating
injury on September 23,2004.

Temporary Total Disabilityhllaintenance Benefits
As explained more fully in the Arbitration Decision Addendum, the Arbitrator denies Petitioner's claim for
temporary total disability or maintenance benefits after March 9, 2009 and orders that Respondent shall pay
Petitioner two days of unpaid maintenance benefits for March 6, 2009 and March 9, 2009 as provided in Section
8(a) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS Unless a party files a Petition for Review within

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

~

Signature of Arbitrator
ICArbDecl9(b) p. 2

January 16, 2013
Date
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ARBITRATION DECISION ADDENDUM
19(b)

Vicky Paras

Case # 04 WC 59273

Employee/Petitioner

Consolidated cases: 02 WC 11336

v.

Motorola
Employer/Respondent

FINDINGS OF FACT
The parties participated in a consolidated hearing on June 16, 2011 before Arbitrator Lammie at which time all
live testimonial evidence was presented pursuant to Petitioner's Section 19(b) and Section 8(a) motion.
Subsequently, these matters were reassigned to the undersigned Arbitrator to conclude the presentation of
evidence and render a decision on the issues presented. The Arbitrator fmds on the issues presented at trial as
stated herein and notes the Arbitrator's concurrent decision rendered in Case No. 02 WC 11336.
Background

Vicky Paras ("Petitioner") testified that she emigrated from Greece in May of 1974 after completing the
American equivalent of the first year of high school. June 16,2011 Arbitration Hearing Transcript ("Tr. pp.")
11-12. Her primary language is Greek and she taught herself English. Tr. pp. 12-13. Petitioner is right-hand
dominant. Petitioner's Exhibit ("PX") 5.
Petitioner was employed with Respondent since 1976 through her first date of accident!. Tr. pp. 10-12.
Petitioner testified that her first job in the United States was with Respondent in Franklin Park[, lilinois] and
that she worked with tiny crystals used in watches for a couple of years. Tr. pp. 12-14. Thereafter, Petitioner
moved to Schaumburg[, lllinois] in 1978 and worked in parts and then in crystals. Tr. p. 14.
Petitioner testified that she never filed a workers' compensation claim prior to these claims, that she was never
sick, and that she worked seven days a week. Tr. p. 15. She also testified that she was never treated for any
neck, back, arm or hand condition prior to October of 2001, and that she never had occasion to go to
Respondent's clinic or medical department. Tr. p. 15. Petitioner further testified that she did not know what
carpal tunnel was prior to 2001 and that it was not until she carne under the care of Dr. Stamelos that she
understood that she might have carpal tunnel. Tr. p. 27.
On cross examination, Petitioner testified that she could not remember if she only claimed an injury to her left
shoulder when she originally filed her workers' compensation claim in 2002, but also acknowledged that her
original application for adjustment of claim filed by her prior attorney referred to an injury due to pushing and
pulling, which resulted in injury to the left shoulder only. Tr. pp. 73-76; Respondent's Exhibit ("RX") 1.
Petitioner's Amended Application for Adjustment of Claim dated March 16, 2004 reflects a pushing and pulling
injury to the "left shoulder, neck, arms, hands, etc." RX2.

1 While Petitioner testified that she worked through October of 1991, the Arbitrator notes that the undisputed date of accident is
October 10, 200 l. Arbitrator's Exhibit ("AX") l.
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Petitioner further testified on cross examination that her original application for adjustment of claim filed on
March 16, 2004 by her prior attorney again referred to an injury sustained on October 10, 2001 due to pushing
and pulling, resulting in injury to the left shoulder, neck, arms, and hands. Tr. pp. 115-116; RX2. On re-direct
examination, Petitioner testified that her former attorneys flied an amended application on her behalf after she
advised them of what her doctors had been telling her. Tr. pp. 140-142. Petitioner also testified that she did not
remember exactly what she was doing on the date of injury; she was either in inspection or laser and she
believed that she was in laser half of the day and elsewhere for the remainder of the day. Tr. p. 113. She further
testified on re-direct examination that her pain was worse after her second injury in 2004 and that it was
localized in the upper back, shoulder, and down to her hand. Tr. pp. 148-149.
The Arbitrator notes that no original or amended application for adjustment of claim in the Commission's files
in both of Petitioner's cases reflect any injury sustained as a result of repetitive trauma.

Petitioner's lob Duties
Petitioner testified that she was originally assigned to "manual tune" and had been in that position for several
years prior to 200 l. Tr. pp. 17-21. This position was in the same department as "laser, pick and place,
inspection and repair." Tr. p. 20. Petitioner estimated that she worked in manual tune 80% of the time,
approximately 10 hours a day, 6 days a week. Tr. pp. 20-22. Petitioner testified that the majority of the
remainder of her time was spent working as the "laser" person. Tr. pp. 22-23. Otherwise, Petitioner worked
filling in other positions including "pick and place" and "inspection and repair." Tr. p. 23. On cross
examination, Petitioner testified that prior to her injury in October of 2001 she also worked in an area called
"manual kits." Tr. p. 76.
Petitioner testified that the "laser" position involved using another, more modern [computerized] machine; there
she would move around a mouse with little buttons to make cuts into certain places on the board. Tr. pp. 27-28.
While in this position, Petitioner testified that she noticed numbness, swelling, and that her hands were hurting.
Tr. p. 27.
On cross examination, Petitioner testified that she would stand in front of a computer with a keyboard and tune
small, thin circuit boards; to do this, she would take the circuit board out of one box, adjust the circuit board to
match the [computer] screen, and then place the completed circuit board in another box. Tr. pp. 97-99.
Petitioner testified that the circuit boards in the laser position are bigger than those in manual tune. Tr. pp. 100.
She further testified that there are different lasering processes for different boards, but the four machines on
which she worked were all the same. Tr. pp. 101-103.
Petitioner testified that she worked in laser approximately 8-10 hours per day, 4-5 days per week in 2002 and
2003. Tr. p. 106. Petitioner testified that Respondent's Exhibit 4 was not representative of what she did when
she worked the laser position because it showed the employees operating less than four laser machines
simultaneously like she did by going from one machine to another and ''[j]umping like crazy, around." Tr. pp.
28-30, 150. Petitioner also testified that she only uses the mouse in this position. Tr. pp. 103-104.
Petitioner further testified that Respondent's Exhibit 4 did not show manual tune or repair or inspection. Tr. pp.
24-25, 137. Petitioner testified that manual tune involved using a small tool that was similar to a screwdriver on
small circuit boards of differing sizes and that she would turn her fingers all day long around, forward, and
backwards. Tr. pp. 26, 66, 104. Petitioner testified that she also worked with an air gun using 15-20 pounds of
pressure to close transreceivers with the screws and later clarified that she did not use this tool while in manual
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tune, but rather while she was in repairs. Tr. pp. 67-68, 105. Then she would input information into a computer
that could either pass or reject the [circuit] board. Tr. p. 26.
Petitioner also worked in a quality control inspection job (a.k.a. FQA). Tr. pp. 107-108. Petitioner testified that
she was seated in this position and that varying sizes and types of thin circuit board sheets would come down to
her on a conveyor belt and she would use tools including a tweezers, brush, and pliers to inspect, clean, and
place the circuit boards in a box. Tr. pp. 108-110. On re-direct examination Petitioner testified that the pliers
she used were not reflected in Respondent's Exhibit 4 and that it only showed the smallest [circuit] boards. Tr.
pp. 149-150.

Job Descriptions
Petitioner's line assembly operator job description in Respondent's microcircuits group dated September 22,
2004 reflects that an employee is rotated every two weeks. PX2. Some of the tasks that Petitioner performed
required the following: (1) ability to assemble small components into ceramic substrates using tweezers (line
assembly); (2) ability to sit and look at small parts under a microscope for eight hours a day (FQA); (3) ability to
stand/sit for long periods of time (mostly sitting); and (4) ability to lift up to 15 pounds "(mostly related to
fixtures- at the time [Petitioner] was working on Manual tuning and boards weighed about 1 to 2 pounds)[.]"
/d. The time spent on each task depended on the job and was approximately 5 to 10 min. /d. The tools required
to perform the job (both manual and power) included tweezers, a hand torque set 15 pounds, and tuning tools
for the manual tuning position. /d. Petitioner was also required to be able to lift up to 15 pounds. /d. The
Arbitrator notes that this job description appears to have been created in response to a request about Petitioner's
specific job duties.

An internal job description analyzed as of December 28, 2005 and entitled "Physical Demand Documentation"
delineates the functions and physical activities required by the FQA, pick and place, and laser trim positions.
PX2; RXll. FQA is a quality assurance inspection position. /d. The purpose of the pick & place position is to
place components on a circuit board. /d. The purpose of the laser position is to utilize a machine that
automatically trims excess solder or other material from circuit boards. !d. All three positions have essential
functions that include visual inspection, inspection with use of a powered microscope, utilizing
tweezers/picks/fmgers to place components onto circuit boards, and picking up trays of circuit boards (weighing
approximately 5 to 8 pounds) to trim boards where the employee determines how many boards to place on the
tray. /d. The physical requirements of the positions are as follows:
Laser Trim

EQA.

Pick & Place

Standing

Occasionally (30% or less of shift)

None

None

Sitting

Constantly (70% of shift)

Constantly (90% of shift)

Constantly (90% of shift)

Walking

Rarely (less than 5% of shift)

II

II

Lifting

Rarely (less than 5% of shift);
lifts trays from rack that range in height
from 42" -64" on rare basis & lifts trays of
boards weighing 5-8 pounds as determined
by the employee and how many boards the
put on the tray

II

Carrying

Rarely (less than 5% of shift)

II

II

Pushing/

Rarely (less than 5% of shift);

II

"
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pullif1g

pushes trays into fixtures with minimal force

Reaching

Infrequently (less than 10% of shift);
transferring trays from the rack requires
reaching down to 20" and up to 64";
placing boards in fixture requires reaching
15" from body at 42" height;
activation button is 20" reach

..

!d. In addition, repetitive hand motions include bilateral simple grasping, flrm grasping, and fine manipulation.
!d. The use of picks and tweezers also requires fine manipulation as well as simple and flrm grasping. ld.
Holding trays and circuit boards requires grasping, but no repetitive fingering motions are required. !d.
October 10. 2001 Accident
Petitioner testified that on October 10, 2001, there were some people missing from the line. Tr. p. 16.
Petitioner testified that she was assigned as the pick and place person, but since there was no one to pick up the
heavy fixtures she pulled the fixtures from the bottom of the table and put them in a cart to carry them. Tr. p.
16; see also Tr. p. 80. Petitioner testified that the second time she pulled the fixtures to place them on the table
she felt pain in her back "like I was stung with a hard pain[.]" Tr. pp. 16-17; see also Tr. pp. 139-140.
Petitioner further testified that one could either sit or stand depending on the size of the circuit boards and
covers, some of which were big. Tr. pp. 81-82. Petitioner was unable to accurately describe the size or weight
of these boards, but estimated that they were approximately 1' x 6" and approximately 1-1 Vz" thick. Tr. pp. 8284.
Petitioner testified that the circuit board would come to her on a conveyor belt and she would snap a part onto
the circuit board. Tr. p. 83. She also testified that the circuit boards were copper on the bottom and green on
the top, that the metal piece that she attached to the circuit board was the same size as the bottom of the circuit
board, and that she would then place the circuit board back onto the conveyor belt to go forward on the line. Tr.
pp. 85-86.
Petitioner testified she told her coworker about her injury and that her coworker told Petitioner's supervisor that
her back was hurting. Tr. p. 17.
Respondent's Health Services Department & Alexian Brothers
Petitioner testified that she was referred to, and saw, the company nurse. Tr. pp. 17,30-31. She also went to
Respondent's clinic at Alexian Brothers a few times. Tr. pp. 30-31. The medical records reflect that Petitioner
went to Alexian Brothers on October 15, 2001. PX4. At that time, Petitioner's restrictions included no
lifting/carrying over 2 pounds with the left arm, limited pushing/pulling with the left arm, no limited strong
grip/grasp/pinch with the left hand/arm, and no reaching/lifting above the left shoulder. PX4. Petitioner also
saw a nurse at Respondent's Health Resources department on October 22,2001, was sent to the clinic, and then
returned to work with restrictions. PX1. Petitioner returned to the nurse on November 2, 2001 and was sent to
the clinic at 8:15a.m. PXl. The work restrictions ordered on October 22, 2001 and November 2, 2001
remained the same with the exception that Petitioner was further restricted from pushing/pulling over 5 pounds.
PX4.
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Stamelos Clinic

Petitioner testified that she then went to see Dr. Stamelos because he spoke Greek and that all of the treatmenr
that she received from Dr. Stamelos in 2001 and 2002 was for her neck, hands, and ann; he was not treating her
for any other purpose. Tr. pp. 31, 62, 88-89. At that time, Petitioner testified that she noticed numbness in her
hand and fingers, especially on the left, and pain in her neck and hand. Tr. pp. 33. Petitioner also testified that
she was laid off in 2001. Tr. pp. 31-32.
Petitioner testified that she continued to treat with Dr. Stamelos, and occasionally went to Respondent's medical
department where they put ice on her shoulder and left hand. Tr. pp. 40-41.
Petitioner first saw Spiros Stamelos, M.D. ("Dr. Stamelos") on November 14, 2001. Tr. p. 88; PX5; PX12, p. 7.
At that time, Petitioner reported an injury on October 10, 2001 "of the left shoulder because of repetitive usage.
She works in the line resulting in over usage of the left arm." PX5; see also PX12, p. 8 (Dr. Stamelos testified
that Petitioner attributed her injury primarily to repetitive hand work at Motorola). Petitioner reported that
"[s]he was pushing and closing containers when she experienced [numbness, tingling, and pain radiating down
to the first, second, and third digits of the left arm/hand] because of repetitive usage." PX5; see also PX12, pp.
42,43-44. A handwritten history, presumably taken by Dr. Stamelos' staff, reflects that Petitioner "sts was
pushing & clicking container in assembly line. Pt had repetitive assembly line motion which cause L shoulder
pain." PX5.
Dr. Stamelos' records reflect only limited range of motion in the left shoulder and cervical spine, a very painful
left shoulder, and paraspinal muscle spasms without any complaint of bilateral hand tingling, primarily on the
left. Id. The medical records further reflect that Dr. Stamelos' note that Petitioner's x-rays showed a loss of
lordosis in the spine. /d. Dr. Stamelos administered trigger point injections into the bilateral shoulders and
cervical spine. PX5; PX12, p. 34. He ordered different prescription medications from the "inappropriate" ones
prescribed at Alexian Brothers that gave Petitioner a rash. PX5. He ordered a left shoulder MRI, a cervical
spine MRI, and an EMG/NCV of the left upper extremity "because of the radiation of the pain down the ann."
PX5; see also Tr. pp. 34-35. Additionally, he ordered physical therapy because of Petitioner's radiating pain
down into the left arm. PX5. Dr. Stamelos noted that "I do believe it is soft tissue in the form of impingement
versus a rotator cuff injury and possible AC degeneration and possible labrum injuries." !d. Petitioner was
placed off work by a chiropractor at the Stamelos clinic through November 28,2001. PX5; see also PX12, p.
13.
On November 16, 2001, Petitioner reported diffuse neck pain, moderate pain radiating into the left shoulder,
increased pain when lifting the left arm and bending the neck backwards, and headaches. PX5. Petitioner
reported being pain free before and an onset of pain while she was working a repetitive job at Motorola on
October 10, 2001, which she rated at a level of 7/10. /d. Dr. Stamelos noted that muscle relaxant and antiinflammatories helped minimally as had a course of physical therapy, but that her pain had not improved
significantly and that she had difficulty sleeping as well as performing tasks at home. !d. After an examination,
Dr. Stamelos diagnosed Petitioner with chronic moderate cervical strain with associated mild myofascial pain
syndrome and articular dysfunction of the C5-C6 and facet with left arm radiculopathy from suspected arthritic
changes or the space occupying disc lesions at C4-C7 and cervicogenic tension headaches. /d. He ordered
home exercises, a TENS unit for electrical stimulation, and chiropractic care. PX5; see also Tr. pp. 36-37.
Petitioner returned to a chiropractor at Dr. Stamelos' clinic for continued chiropractic care and/or physical
therapy throughout her treatment with Dr. Stamelos. PX5.
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Petitioner underwent a cervical spine MRI on November 21, 2001. /d. At that time, Petitioner reported "leftsided neck pain radiating down the left arm since lifting and pulling injury at work October 10, 2001." !d. The
interpreting radiologist noted a large left lateral herniated disc at C6-C7. !d. Petitioner underwent a left
shoulder MRI on the same date and reported "[p]ain since lifting/pulling injury." /d. A different interpreting
radiologist noted: (1) mild to moderate increased signal intensity involving the supraspinatus tendon
anterodistally consistent with inflammation, degeneration, or contusion if trauma has occurred but no rotator
cuff tear; (2) no labral-ligamentous complex tear; and (3) an approximately 1.4 x 1.0 em circumscribed lesion
involving the medial aspect of the humeral head most commonly representing a conjoined lesion/cortical
chondroma. ld.
On November 28, 2001, Dr. Stamelos placed Petitioner off work through December 5, 2001 pending an
orthopedic evaluation. PX5; see also Tr. pp. 89, 151-152.
On December 5, 2001, Petitioner returned to Dr. Stamelos complaining of left shoulder pain and neck pain
causing headaches as well as numbness in the left hand in the second and third digits. PX5. No objective
examination findings were noted at the time of this visit. /d.
On December 11, 2001, Petitioner underwent the recommended EMG/NCV to rule out left cervical
radiculopathy versus a myofascial referral pattern. PX5. Specifically, Petitioner was being evaluated for her
"complaints of neck pain and associated radiation of the pain with paresthesias into her left upper extremity
since her work related pulling injury of October 10, 2001. She is referred to rule out a left cervical radiculopathy
vs. a myofascial referral pattern." !d. The interpreting physician opined that Petitioner's study was abnormal,
the EMG fmdings were consistent with left C7 radiculopathy, there was evidence of a mild-moderate median
neuropathy at the left wrist, and evidence of the mild median sensory neuropathy at the right wrist. PXS; see
also PX12, pp. 9-10.
On December 19, 2001, Dr. Stamelos reviewed Petitioner's MRI fllrns and EMG/NCV test results and noted
"[t]he irnpress.ion" of left carpal tunnel syndrome, right carpal tunnel syndrome mild, and a herniated disc at C6C7 on the left. PX5. At his deposition, Dr. Stamelos testified that Petitioner's C6-C7 nerve problem affected
Petitioner's left upper extremity. PX12, pp. 10-11. Dr. Stamelos referred Petitioner for a neurology consult and
ordered continued conservative management (i.e., chiropractic care). PXS. While he notes that he evaluated
Petitioner in the office, no objective examination results are identified. /d. Petitioner was placed off work
through January L6, 20022. !d.
On January 28,2002, Petitioner was placed off work because she was "100% disabled from work until further
notice." ld.
First Section 12 Rmmination- Dr. Skaletskv

On February 5, 2002, Petitioner saw Gary Skaletsky, M.D. ("Dr. Skaletsky") at Respondent's request Tr. pp.
77-78; RX9. Dr. Skaletsky examined Petitioner and took a history from her, reviewed various treating medical
records, and rendered opinions regarding Petitioner's cervical spine. RX9.

2 While the Stamelos clinic note reflects a January 16, 2001 date, the date of Petitioner's visit was December 19, 2001. PXS. The

Arbitrator notes that Petitioner's next appointment was scheduled for, and Petitioner's off work status was effective through, January
16, 2002.
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Regarding the mechanism of injury, Petitioner reported that on October 10, 2001 she "was performing a
function that she says required her to exert significant downward pressure with both upper extremities onto a
metal part. This was done repetitively as the parts came past her on a conveyor belt. The purpose of this
function was to snap or fit the metal part onto another piece of equipment. In doing so, she felt the inunediate
onset of pain in her neck radiating to the left upper extremity." /d. Petitioner also reported continuing work
with increased symptomatology and numbness and weakness of the left upper extremity. !d.
Petitioner testified that she did not recall describing a job to Dr. Skaletsky where she worked on a conveyor belt
snapping or fitting metal parts into another piece of equipment, but soon thereafter testified that this is what she
did on "(t]hat day that I was hurting. That was the job I was hurting." Tr. pp. 78-79. Petitioner testified that this
is the pick and place job. Tr. p. 79.
On examination, Dr. Skaletsky noted that Petitioner was uncomfortable, tilted her head toward the right, and
held her left upper extremity flexed at the elbow and close to the body. PX9. Petitioner's neck had limited
range of motion particularly in extension and turning to the right as well as tenderness and spasm to palpation of
the left cervical, trapezius, and scapular muscles. !d. Petitioner's deep tendon reflexes were symmetrical and
equal with no Babinski's signs or pathologic reflexes. !d. Petitioner's gait and station were normal although she
kept her left arm relatively close to her body while walking, her strength was decreased rather diffusely in the
left upper extremity which Dr. Skaletsky believed to be secondary to pain rather than true weakness, Petitioner's
Romberg test was negative, and there was no sign of atrophy or fasciculation. !d. Petitioner's sensory
examination was decreased on the outer aspect of the left upper extremity down to the level of the second and
third fmgers of the left hand. !d.
Ultimately, Dr. Skaletsky diagnosed Petitioner with a herniated nucleus pulposus on the left at C6-C7 with left
cervical radiculopathy. !d. He recommended an anterior C6-C7 discectomy with interbody fusion and opined
that Petitioner would reach maximum medical improvement 12 weeks postoperatively. !d. Dr. Skaletsky also
noted his concern about causal connection. /d. Specifically, he noted the discrepancy between Petitioner's
report of the mechanism of injury on the date of his examination and an October 15, 2001 note indicating that
Petitioner was applying gentle pressure with her thumbs at the time of injury. /d. He also noted his review of a
line assembly operator job description indicating the need Lo lift up lo 15 pounds, use tweezers, and a hand
torque set to 15 pounds. !d. Dr. Skaletsky further noted that if Petitioner was performing the latter job there
was no causal connection between her injury and the diagnosis, whereas his opinion might change if she was
performing a different job with different requirements at the time of injury. !d.

Continued Medical Treatment
On February 20, 2002, Dr. Stamelos noted Petitioner's "history of neck and bilateral shoulder injuries, work
related, on 10/10/01." PXS (emphasis added). However, Petitioner only reported neck and left shoulder, arm
and/or hand symptoms during chiropractic care prior to February 20, 2002. !d. Petitioner did not report any
traumatic injury to or symptomatology in the right shoulder, arm, or hand. /d. Petitioner complained of "[pain]
in the neck and shoulders [that] continues" at a chiropractic visit on February 25, 2002. /d. On cross
examination, Petitioner denied complaining only about neck pain and not pain in the hands. Tr. p. 120. Dr.
Stamelos diagnosed Petitioner with a cervical strain, whiplash and radiculitis of the cervical spine. PX5. While
he notes that he evaluated Petitioner in the office, no objective examination results are identified. /d. He
ordered continued conservative treatment and kept Petitioner off work. /d.
Petitioner sought treatment with Wesley Yapor, M.D. ("Dr. Yapor") on March 5, 2002. PX5; see also Tr. p. 89.
At that time, she reported "that she was perfectly healthy and fine up until November of2001." PX5. Petitioner
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reported that she was working for Respondent where she "was working pain forth at a rather unusual high
effort." /d. She further reported that "she began experiencing pain in the left upper extremity shortly
thereafter. ... [and] pain and increasing discomfort, especially in the index and middle finger of the left upper
extremity...." /d. Dr. Yapor advised Petitioner that surgery was the most definitive way to treat her left upper
extremity, but Petitioner reported that she had just started cervical traction which she wanted to continue and he
advised that she should do so and return to him after traction was completed. PX5; see also Tr. p. 89.
Petitioner testified that she refused the recommended surgery because she was afraid. Tr. pp. 89-90.
On March 20, 2002, Petitioner reported improved "neck pain and bilateral shoulder pain" and "numbness and
tingling in the bilateral hands, left hand worse than right." PX5. Dr. Stamelos diagnosed Petitioner with
cervical degenerative disk disease and a herniated disk at C5-C6. /d. While he notes that he evaluated
Petitioner in the office, no objective examination results are identified. /d. Dr. Starnelos also noted that
"[e]ssentially, there is no change in the patient's condition." !d. He ordered continued conservative treatment
for "cervical disc herniation with radiculopathy on the left at C6-7" and kept Petitioner off work. /d.
On May 20, 2002, Petitioner reported "neck pain, left shoulder pain, left wrist pain and right wrist numbness."
PXS. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination results are
identified. PX5. Dr. Stamelos changed Petitioner's diagnoses to chronic pain syndrome, carpel tunnel
syndrome, left shoulder pain and cervical spine pain, but again noted that "[e]ssentially, there is no change in the
patient's condition." PX5. He ordered continued conservative treatment, noted that "wrist surgery for carpal
tunnel release will be considered in the future[,]" and kept Petitioner off work. PX5; see also Tr. pp. 36-37, 90
and PX12, pp. 13-14.
On June 12, 2002, Petitioner reported "neck pain, left shoulder pain and bilateral wrist numbness and pain."
PX5. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination results are
identified. /d. Dr. Stamelos changed Petitioner's diagnoses to chronic pain and disability, bilateral wrist
numbness, and left shoulder pain, but again noted that "[e]ssentially, there is no change in the patient's
condition." !d. He ordered continued conservative treatment "secondary to chronic pain[,]" and kept Petitioner
off work. /d.
On August 7, 2002, Petitioner reported "neck pain." /d. While Dr. Stamelos noted that he evaluated Petitioner
in the office, no objective examination results are identified. /d. Dr. Stamelos changed Petitioner's diagnoses
to "[c]ontinued cervical syndrome, chronic pain." !d. He again noted that "[e]ssentially, there is no change in
the patient's condition." /d. He also noted that Petitioner was "awaiting for a return to work versus surgical
intervention[, and that Petitioner] states that the medications are not helping her." /d. Dr. Stamelos kept
Petitioner off work and scheduled a return visit in one week. !d.
On August 19, 2002, Petitioner reported "neck pain and numbness to the bilateral hands, right side worse then
[sic] the left." !d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination
results are identified, however he now noted that Petitioner's "condition" was improving. /d. He diagnosed
Petitioner with cervical syndrome, ordered continued conservative treatment. /d. The work note, however,
reflects that Petitioner's diagnoses are "cervical strain, radiculitis[.]" !d. Dr. Stamelos returned Petitioner to
light duty work with a 5-pound lifting restriction beginning August 20, 2002. PX5; PXI2, pp. 15, 45-46; see
also Tr. pp. 89, 90-93, 151-153 (Petitioner testified that she was off work through this date per Dr. Stamelos'
orders, but later testified that she could not recall if she was paid during this period of time or how long she was
off work after Dr. Stamelos placed her off work).
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At trial, Petitioner testified that she returned to work for Respondent in a light duty position in inspection for ,
approximately two weeks as prescribed by Dr. Stamelos. Tr. pp. 37-38. The inspection position was easy and,
wliile she usea herliancls;-Petitionertestified thatSlie Clio norliftmtilm anytliing using lier wristS. Tr. pp-:-3839. Then Petitioner testified that she was placed back in the laser and manual tune positions. Tr. pp. 39. At
this time, Petitioner testified that she noticed that she got tired easily, her back was killing her, her shoulder was
killing her, and her hand was killing her. Tr. pp. 39-40. On cross examination, Petitioner denied that
Respondent accommodated her restrictions and testified that after one week she was "put on the line again" in
her manual tune position. Tr. pp. 93-95.
On October 2, 2002, Petitioner returned to Dr. Stamelos and reported "bilateral hand pain and numbness, right
side worse then [sic] the left[, and ... ] neck pain." PX5; PX12, p. 49. Petitioner also reported that she was
working light duty. PX5. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective
examination results are identified. ld. Dr. Stamelos changed Petitioner's diagnoses to "[c]ontinued bilateral
hand pain, carpal turmel syndrome and cervical syndrome." ld. The work note, however, reflects that
Petitioner's diagnoses are "cervical strain, radiculitis[.]" ld. He ordered physical therapy with a chiropractor
"on an as needed basis[,]" and increased Petitioner's work restrictions to include sedentary work only and no
lifting/pushing over 2 pounds. /d. The work note reflects that Petitioner was restricted from lifting/carrying
over 5 pounds, pushing or lifting at all, and that she was to "continue" light sedentary work. !d. The prior work
note, however, does not mention sedentary work. ld.
Petitioner did not seek medical treatment again for nine months until July 2, 2003. PX5; PX12, p. 16. On this
date, Petitioner reported a work related injury on October 10, 2001 "when she was pushing some fixtures into a
box resulting in pain in her neck." PX5. Dr. Stamelos noted Petitioner's visit with Dr. Yapor [presumably from
March 5, 2001] ..where the cervical syndrome was diagnosed not to mention the carpal tunnels and bilateral
hand pain." ld. He also noted that Petitioner continued to have pain but was avoiding surgery or invasive
treatment hoping that it would get better spontaneously, and that she continued to see Dr. Sotos [from his clinic]
for noninvasive chiropractic care. /d. At his deposition, Dr. Stamelos testified that Petitioner had not yet had
surgery and she wanted to continue with therapy and chiropractic treatment. PX12, p. 17.
Regarding her symptoms, Petitioner reported that she "still has neck pain, low-back pain and bilateral wrist pain
and numbness." PX5. Dr. Stamelos does not identify any objective examination at the time of this visit. ld.
Dr. Stamelos noted that Petitioner had been diagnosed with cervical syndrome, herniated discs in the neck, and
chronic pain, but she had not responded well to conservative management. /d. He further noted that Petitioner
would begin treatment at the clinic on a regular basis and that she was "going to probably end up having a carpel
turmel release as a starter since she is not improving all of this time." !d. He determined that Petitioner's large
C6-C7 herniated disc of the left was causing radicular symptoms and her feeling of ill being. /d. He ordered
continued restricted duty work and for her to return to the clinic "pm." /d. No objective examination fmdings
were noted at the time of this visit. !d.
Petitioner did not seek medical treatment again for another eight months until February 25, 2004. PX5; PX12,
pp. 17-18. On this date, Dr. Stamelos authored a narrative letter at Petitioner's request noting that she was
"presently working in a light duty capacity" and that her restrictions were permanent. PX5; PX12 pp. 50-51. At
his deposition, Dr. Stamelos testified that he "would just rather write it and get her off my back than argue with
her." PX12, pp. 50-51. In his report, Dr. Stamelos stated that Petitioner was injured at work on October 10,
2001 "secondary to pushing a lot of weight resulting in a strain and injury to her cervical spine and shoulder.
This resulted in severe neck pain, left shoulder pain, and left arm pain." PX5; see also PX12, pp. 17-18. He
opined that Petitioner sustained a permanent injury in the neck and upper girdle that "necessitate either surgical
indications at C5-C6 and C6-C7 or for her to modify her workload to accommodate the condition." PX5; see
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also .Tr. pp. 36-37. He noted that Petitioner had "opted for a modification of her work style and to work within
her limitations." PX5. He recommended an evaluation and permanent work restrictions along with a permanent
position that would accommodate herniated discs in her neck and left radiculopathy. !d.
At his deposition, Dr. Stamelos testified that he did not refer to Petitioner's carpal tunnel syndrome because he
had to address Petitioner's neck frrst, which was the "central problem." PX12, pp. 52-53. He further testified
that Petitioner injured herself secondary to pushing a lot of weight. PX12, p. 51. Dr. Stamelos qualified his
response about the mechanism of Petitioner' s injury by stating "(w]ell, that's what she said in Greek, maybe I
misinterpreted. What she meant was repetitive motion. There is no Greek word for repetitive motion. Pushing
a lot of weight or doing a lot of work, work with her hands of course." PX12, p. 51. He added, "I think there is
weight involved, but I think she meant just an awful lot of work went through her hands, that would be a good
way to describe it. [ ... . And, there1was lifting in her job. She said she had to lift some boxes after she filled
them, but she said most of her work was doing repetitive motion. And somebody, I think, I don't remember,
somebody I think it was this doctor who saw her, said she did like 3,000 maneuvers a day or something[, which
was Petitioner's estimate to that doctor and probably to him as well.]" PX12, pp. 51-52.
On March 31, 2004, Petitioner returned reporting ongoing neck pain that was worse over the posterior aspect.
PX5. Petitioner did not report pain in either arm or hand. PX5. Dr. Stamelos noted that Petitioner had a
repetitive usage injury from Motorola that had been contested and that "[f]or some reason, they do not want her
to have the surgery." !d. He ordered medications, injections therapy, diagnosed her with cervical syndrome
related to her injury on October 10, 2001, and instructed her to return on an as needed basis. !d. No objective
examination fmdings were noted at the time of this visit other than Dr. Stamelos' handwritten diagnosis of
"cervical syndrome." !d.
Approximately three months later, on June 30,2004, Petitioner returned to Dr. Stamelos. !d. He noted that she
had carpal tunnel syndrome and needed surgery, low back pain, and cervical spine syndrome due to herniated
discs at C5-C7 "all from an injury on October 10, 2001 at Motorola." Id. No objective examination fmdings
were noted at the time of this visit other than Dr. Stamelos' handwritten diagnoses of "LBP/C-spine/HND
[illegible]." !d.
September 23. 2004 Accident & Continued Medical Treatment
Petitioner testified that she was lifting boxes on September 23, 2004 and hurt herself and felt a sharp pain,
again. Tr. p. 41. She returned to Dr. Stamelos on September 27, 2004 who placed her off work. Tr. pp. 41-42,
119-120. Petitioner testified that she did not receive workers' compensation benefits or temporary total
disability benefits from September 24, 2004 through February 27, 2007. Tr. pp. 42-43.
Dr. Stamelos' records contain two different progress notes dated September 27, 2004. PX5. The first such note
reflects Dr. Stamelos' notation that Petitioner returned after sustaining "a repetitive motion injury while working
in the assembly line and pushing fixtures." ld. He noted that Petitioner developed radiculopathy which turned
out to be herniated discs at C5-C6 and C6-C7, and despite conservative treatment, Petitioner's condition had
worsened. !d. He ordered a physical therapy and surgical evaluation for the cervical spine by Dr. Alburno and
further diagnostic testing, prescribed pain medication including Vicodin, ordered physical therapy, and placed
Petitioner off work until further notice "[d]ue to excessive pain[.]" !d. No objective examination findings were
noted at the time of this visit other than Dr. Stamelos' handwritten diagnoses of "cervical syndrome!HND C5
C6 C6 C7[.]" !d. Petitioner testified that on cross examination that she did not recall being referred by Dr.
Stamelos to Dr. Alburno or being treated by him. Tr. p. 120. Dr. Stamelos' assessment was that Petitioner had
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cervical syndrome with herniations from C5-C7 and radiation to the left from the shoulder down to the midupper arm. PXS. He noted that conservative management had failed. !d.
The second note dated September 27, 2004 reflects Dr. Stamelos' notation that Petitioner returned after an
injury at work on September 23, 2004 with "quite significant" pain complaints of neck stiffness, pain, and
radiculopathy "that has occurred since the time of the injury while working at Motorola. The radiculopathy and
the pain were so severe that she had to get an emergency appointment to see me where I will try to treat her for
these new symptoms that she has developed." !d. Dr. Stamelos noted that Petitioner had "some kind of history
of neck problems in the past[, however], she has had no symptoms for a long time, and it seems to be a new
occurrence based on the patient's history and the patient's presentation." !d.
On October 13, 2004, Petitioner returned to Dr. Stamelos and reported considering discoplasty with Dr.
Albumo. /d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective exarnination3
results are identified other than Dr. Stamelos' handwritten diagnosis of "cervical syndrome considering
discoplasty [with] Dr. Albumo." !d. Dr. Stamelos diagnosed Petitioner with cervical syndrome, ordered a
continuation of the "current course of management," and instructed Petitioner to return as needed. !d.
At his deposition, Dr. Stamelos testified on cross examination that Petitioner had no hand complaints on
September 27, 2004 through November 17, 2004. PX12, pp. 54-55. He further testified that he did not treat
Petitioner for carpal tunnel syndrome from the second half of 2004 through 2007, but he qualified his response
by stating that he treated Petitioner for the more important cervical injury. PX12, pp. 55-56.

October 14. 2004 Incident Report
An Occupational Health Resources Injury and illness Incident Report ("incident report") completed by
Petitioner on October 14, 2004 reflects that when she returned to work after her 2001 injury she worked on the
laser machines. Tr. pp. 116-119; PX3; RX3. Petitioner reported that after she returned to work from her 2001
injury she was placed to work on 4 laser machines despite having restrictions. PX3. The Arbitrator notes that
the incident report originally reflected three laser machines but that was written over with the number four. !d.
Petitioner further stated that she complained to Frank as of April1, 2004 that he needed to move her. /d.
According to the incident report, Frank asked Petitioner for other paperwork which she provided from her Dr.
and he moved her, "but the damage was done and I was visiting the nurses offices for [illegible] often and he
was complaining because I was going to the nurse for [illegible] something to relieve my pain so on Sept 23 I
visit the office and told them I was going to the doctor after the nurses (Marylyn [illegible]) advised to visit my
doctor[.]" /d.

On re-direct examination Petitioner testified that she completed the incident report after she was injured the
second time noting that Frank, her supervisor, had given her regular work which was contrary to her doctor's
restrictions. Tr. pp. 142-143. On re-cross examination, Petitioner testified that Frank put her back to her
original position in manual tune. Tr. pp. 156-157.
The incident report reflects that the body parts affected included only the upper back and left arm. Tr. pp. 116119; PX3; RX3. Petitioner testified that she gave this report to the nurse. Tr. p. 156. Upon questioning as to

3 The Arbitrator notes that Dr. Stamelos' records contain a note from October reflecting that Petitioner was diagnosed with cervical

disc herniation and that an examination was performed, however the day and year of the exam is unidentifiable and the signature
appears to be by someone with the first name initial "K," which the Arbitrator infers is not Dr. Stamelos. PX5 .
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the exclusion of any reference in the incident report of injury of her hands, Petitioner testified that her English
was not very good. Tr. pp. 118-119.
Continued Medical Treatment
Petitioner underwent another cervical spine :MRI on October 6, 2004 as indicated by a history of "pain." PX5.
On October 27, 2004, Petitioner began physical therapy at the Stamelos clinic for her neck pain. /d.
On November 17, 2004, Petitioner returned with a "cervical problem" including effacement and the disc
herniation at C5-C6 with spurring resulting in cord compression and chronic cervical radiculopathy and cervical
syndrome." /d. Dr. Stamelos noted that Petitioner was still considering discoplasty and that she was awaiting
approval for the surgery. /d. Petitioner was to return to him as needed. /d.
Approximately four months later, on March 23, 2005, Petitioner returned to Dr. Stamelos and reported that she
was not working. /d. Dr. Stamelos noted that Petitioner had cervical syndrome and a herniated nucleus
pulposus. /d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination
results are identified. !d. He ordered that Petitioner continue "with the current course of management" and
scheduled a follow up in four weeks. ld.
On June 15, 2005, Petitioner returned to Dr. Stamelos, who noted that Petitioner suffered from cervical spine
syndrome and that she needed physical therapy, which was being denied. !d. He also noted that Petitioner had
low back pain, and that Petitioner could not work at that time. /d.
On September 26, 2005, Dr. Stamelos noted that Petitioner had cervical spine syndrome and that she needed
nucleoplasty surgery. /d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective
examination results are identified. /d. He referred Petitioner to Dr. Elbomo for an evaluation and to schedule
surgery at which he wanted to be present. !d. No objective examination fmdings were noted at the time of this
visit. /d.
Second Section 12 Examination - Dr. Levin
On October 10, 2005, Petitioner underwent a second section 12 evaluation of the neck with Mark Levin, M.D.
("Dr. Levin"). Tr. pp. 120-121; RX10. Dr. Levin examined Petitioner and took a history from her, reviewed
various treating medical records, and rendered opinions regarding Petitioner's cervical spine. RXlO.
Petitioner gave Dr. Levin a history of her condition. /d. She reported working as a full-time cell phone
assembler for Respondent for 27 years. /d. In 2001, she reported that she was lifting 50 lbs. every twenty
minutes and began having neck pain. /d. Petitioner treated with Dr. Stamelos, underwent therapy and
injections, and that it was recommended that she undergo a cervical fusion, but she was scared and did not
undergo the surgery. !d. She also reported a temporary improvement while being off work for 6-7 months. /d.
Petitioner opted to undergo continued therapy and pain management and she worked light duty until April of
2004 when she was returned to full duty work. /d. Again, Petitioner reported that in her full duty position she
had to lift up to 50 pounds, but she did not specify how often she did so. /d. She also reported that after two
months of full duty work she started having increased neck pain, saw the company nurse, and underwent some
occupational therapy. /d. "By September 23, 2004 her neck pain gradually increased and she started getting
numbness and tingling down her fingers, more on the left than the right." /d. Petitioner was placed off work
and underwent some trigger point injections with Dr. Starnelos, who referred her to another doctor for surgery,
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which she reported she was then ready to accept. /d. Finally, Petitioner reported developing pressure
headaches. /d.
At the time of her examination, Petitioner complained of neck pain at a level of 7-8/10 with a sharp, constant
burning sensation. /d. Petitioner reported pain greater on the left then on the right with pain radiating down her
arms and "she feels like she drops items." /d. Petitioner reported headaches with weather changes, worsening
neck pain when turning her neck to the right, minimal driving, and feeling "like she has lost the ability to move
her arms behind her back." Id.
On examination of the neck, Petitioner complained of tenderness to palpation over the left cervical paraspinal
muscles going into the left trapezius, no pain over the right cervical paraspinal muscles or the right trapezius,
and pain over the medial border of the left scapula with slight tenderness over the medial border of the right
scapula. /d. Petitioner had some slight discomfort to palpation over the thoracic spine us processes. !d. She
was able to forward flex and touch her chin to within 1 inch of her chest and extend back to neutral. !d. Her
right deviation was 45° and left deviation was 70°. !d. On examination of the upper extremities, Petitioner had
tenderness over the right and left AC joint and left AC joint and diffuse discomfort over the entire left clavicle
and to palpation of the left arm. !d. Petitioner's active range of motion in the shoulders was 170° bilaterally on
forward flexion, 170° on right abduction, 160° on left abduction, internal rotation on the right to T5 and on the
left to T10. ld. Petitioner's external rotation was 90° bilaterally and rotator cuff strength was 5/5 bilaterally. /d.
Dr. Levin diagnosed Petitioner with cervical spondylosis with secondary neck discomfort and loss of range of
motion. !d. He noted that Petitioner did not give any one alleged work injury that was causing her discomfort
but stated that this gradually became worse on September 23, 2004 causing her to be off work. Jd. Dr. Levin
noted that he did not have Petitioner's actual job description at the time of his report and that he had not
reviewed actual films of certain diagnostic studies. !d.
Ultimately, Dr. Levin opined that Petitioner had no specific accident occurring on September 23, 2004 and
noted that Petitioner described that it was increased work activities beginning in April of 2004 that made her
symptoms worse. !d. Dr. Levin disagreed with the recommended discoplasty from pain management. !d. He
noted that the procedure was not the standard of care currently used in orthopedics and that he would not
recommend the procedure for Petitioner. Jd.
Continued Medical Treatment
On November 30, 2005, Petitioner returned to Dr. Stamelos. PX5. At this visit, Dr. Stamelos noted that
Petitioner "was inappropriate" at her last visit and that she needed a psychiatric referral to treat her for
depression. !d. The Arbitrator notes that no such inappropriate behavior was noted in Dr. Stamelos• September
26, 2005 progress note. !d. Dr. Stamelos also referred to Petitioner's October 10, 2001 injury and Petitioner's
reluctance to have surgery which she now wanted to undergo but had no financial means by which to do so. !d.
He further noted that Petitioner had recently been evaluated by Dr. Mark Levin of Barrington Orthopedics who
felt that she needed her workup and possibly surgery. !d. Petitioner reported being in pain and requested
injection therapy, which he noted was indicative of a lot of pain because Petitioner was needle phobic. Id. The
Arbitrator notes that no such phobia was mentioned on November 14, 2001 when Dr. Stamelos first provided
injection therapy to Petitioner, or at any time thereafter until this date. /d. Dr. Stamelos diagnosed Petitioner
with cervical disc syndrome and left radiculopathy with her hand being very weak and painful. ld. No objective
examination findings were noted at the time of this visit. !d.

13

14 I \1 CC 0098

Paras v. Motorola
o4 we 59273

On July 31, 2006, Petitioner testified that she came under the care of Dr. Bauer as approved by Respondent. Tr.
pp. 43-44, 121. Petitioner lists her occupation as laser operator in the new patient information form of the same
date. PX6.
Petitioner saw Jerry Bauer, M.D. ("Dr. Bauer") and reported that she was a former machine operator for
Respondent with recurrent lifting of 15 pounds. PX6. Dr. Bauer noted Petitioner's history that in 2001 "she
was lifting boxes with heavy plates inside and she injured her left arm." !d. Petitioner reported problems in her
left shoulder, radicular pain and numbness in her left arm, headaches, neck pain, and persistence of symptoms
such that she had not worked since 2004. ld. Dr. Bauer also noted Petitioner's report of"left sided neck pain
with radicular pain radiating down her left arm, hand and fingers with a burning sensation. Driving results in
some numbness in her hands and she has to switch hands. Her hands also tend to fall asleep at night." !d.
On examination, Dr. Bauer noted that Petitioner had limited range of motion in the neck, tenderness along the
left trapezius muscle, and a slightly reduced left triceps reflex and mild weakness of her finger extensors on the
left. !d. Petitioner had reasonably good strength in both her arms and legs, positive bilateral Tinel's and
Phalen's signs, and a positive Hoffman's and Tromner's sign on the right only. ld. Dr. Bauer's impression was
that Petitioner had a "long history of persistent radicular pain in her left arm. She probably also has carpal tunnel
syndrome." !d. He recommended repeat MRI of the cervical spine and a repeat EMG study to assess the degree
of her radiculopathy and carpal tunnel syndrome. PX6; see also Tr. pp. 44-45. He also recommended cervical
spine x-rays and aCT scan. PX6.
Petitioner underwent an MRI on August 31, 2006, which showed a small left foramina! disc herniation at the
C6-C7 level that would be expected to result in a left C7 radiculopathy and very small midline disc herniations
at the C3-C4 and C5-C6 levels. !d. A September 18, 2006 MRI showed mild degenerative changes of the lower
cervical spine, but was otherwise unremarkable. !d.
Petitioner underwent a repeat EMG/NCV on September 8, 2006 that showed very severe right carpal tunnel
syndrome on the right and mild left carpal tunnel syndrome. ld.
On September 20 and 21,2006, Petitioner sought treatment with Dr. Bauer. Id. Dr. Bauer noted Petitioner's
cervical MRI which revealed a small central disc herniation at C5-C6, and a herniated disc on the left at C7 4•
/d. Dr. Bauer noted that Petitioner's herniated disc on the left would account for her radiating left arm pain. !d.
He further noted that Petitioner's EMG revealed bilateral carpal tunnel worse on the right than on the left and
that Petitioner was symptomatic from the carpal tunnel syndrome. /d. Petitioner wanted to undergo carpal
tunnel surgery first and Dr. Bauer referred Petitioner to Dr. Craig Williams. ld; see also Tr. pp. 121-122.
On October 5, 2006, Dr. Bauer noted that Petitioner called and indicated that she wanted to have her carpal
tunnel surgery prior to having neck surgery. PX6. On cross examination, Petitioner denied telling Dr. Williams
that she wanted surgery on her hands. Tr. pp. 121-122. She further testified that she did not see Dr. Williams
until approximately 2 years later in May of 2008. Tr. p. 122.

4 The

Arbitrator notes that the interpreting radiologist noted that Petitioner also had a small central disc herniation at C3-C4 and that
the herniated disc on the left was at C6-C7. PXS.
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Third Sectionl2 Er;amination & Dr. Fernandez Deposition

On October 17, 2006, Petitioner underwent a third section 12 evaluation by John Fernandez, M.D. ("Dr.
Fernandez"). Tr. p. 123; RX8. Dr. Fernandez submitted to a deposition on July 30, 2010. RX7. He is a boardcertified surgeon in orthopedics, microsurgery, and hand surgery. Id, pp. 5-6.
Dr. Fernandez examined Petitioner and took a history from her. RX8; RX7, pp. 8-12. He did not examine
Petitioner's neck or cervical spine. RX7, p. 25. Dr. Fernandez also reviewed certain treating medical records
and diagnostic tests, a video depicting the activities of the FQA, pick and place, and laser trim positions, a job
analysis entitled physical demand documentation. RXS; RX7, pp. 13-16; see also PX2. He rendered opinions
regarding Petitioner's carpal tunnel syndrome. !d.
On cross examination, Dr. Fernandez testified that Petitioner's description of her job duties correlated with his
review of the job video and physical demand analysis and that the accuracy of any job description given to him
regardless of the source is important in forming his opinions. RX7, pp. 25-27. He further testified that the
simple use of a vibratory air tool would not subject a person to developing carpal tunnel alone; it would depend
on the type of tool and the force associated with the use of the tool. RX7, pp. 27-28. Additionally, Dr.
Fernandez testified on cross examination that if Petitioner was hypothetically "exposed to heavy gripping,
grasping, using tools on a repetitive basis, certain types of vibratory tools as you pointed out, of course those
could be contributory factors considered causal to the carpal tunnel syndrome." RX7, pp. 28-29.
At the time of her examination, Petitioner reported that she began to notice discomfort in her hands in 2002.
RXS; RX7, p. 8. She also reported neck and shoulder pain, but that her " major" complaints involved numbness
and tingling primarily affecting the median nerve distribution right much greater than left. RXS (quotations in
original); RX7, pp. 8-9. The symptoms worsened at night and with activities including driving, and Petitioner
reported that her pain and symptoms were at a level of 10/10. RX8; RX7, pp. 8-9. Dr. Fernandez noted that
Petitioner was tearful during portions of her examination while speaking about her symptoms and that she did
not seem to exhibit symptoms magnificatipn or pa~ beyond her objective fmdings. RX8; RX7, p. 12.
Petitioner did not report any elbow complaints. RX7, p. 10.
Dr. Fernandez testified that Petitioner related her complaints to her work activities and stated that her 2001
injury occurred at work and she was using her hand tuning tools all day long. !d.
Dr. Fernandez diagnosed Petitioner with bilateral wrist carpal tunnel syndrome, right greater than left. RX8. He
opined that there was no causal relationship between her work and the development of her carpal tunnel
syndrome even though she did the work for 27 years. RX8; RX7, pp. 16-17. He noted that Petitioner's tasks
were repetitious, but they were also relatively varied with reference to what she did. RX8. Additionally, he
noted that none of the activities involved significant gripping or grasping with significant force, the use of heavy
tools, or significant hyperextension or hyper flexion for prolonged periods of time. !d. Dr. Fernandez further
noted that carpal tunnel syndrome is a multifactorial disorder most commonly seen in females in Petitioner' s age
group, and that there was an additional risk from Petitioner's increased body mass index/weight. RX8; RX7,
pp. 18, 20-21, 35. Finally, Dr. Fernandez noted that there was no doubt that Petitioner's symptoms may
increase or worsen with exposure to any activities, including work activities, but that did not warrant a finding
of causal relationship or aggravation effect from her work activities. RX8. He opined that Petitioner could
work full duty without restriction, that she could keyboard and perform data entry, and that she was at maximum
medical improvement unless she decided to proceed with further treatment. /d.
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At hi.s deposition, Dr. Fernandez testified that carpal tunnel syndrome was caused by excessive pressure on the
nerve at the wrist which could be caused by many things including direct trauma although the vast majority of
cases were idiopathic "meeting that there is no known single cause. It is multifactorial ...." RX7, pp. 17-18.
Certain job activities could aggravate or contribute to carpal tunnel syndrome including significantly repetitive
activities requiring heavy forceful gripping and hyperflexion or hyperextension. RX7, pp. 18-19. In Petitioner's
case, Dr. Fernandez testified that while Petitioner related her symptoms to her job activities because she would
get symptoms with job activities the symptoms were a manifestation of her [pre-existing] condition. RX7, pp.
19-20. Dr. Fernandez also testified that there has never really been a proven association between repetitive
activities such as keyboarding or data entry without associated force. RX7, pp. 19, 21. On cross examination,
Dr. Fernandez testified that a person's genetic predisposition to developing carpal tunnel syndrome coupled with
exposure to job activities that everyone agreed could cause carpal tunnel syndrome was insufficient to relate a
carpal tunnel diagnosis with the job. RX7, pp. 30-31.
Regarding other factors unrelated to work activities, Dr. Fernandez testified that while carpal tunnel syndrome
could progress on its own over time, if Petitioner's job was causing or contributing to her carpal tunnel
syndrome then he would expect that Petitioner symptoms would have improved and not worsened while she
was off work. RX7, pp. 21-23. On cross examination, Dr. Fernandez acknowledged that carpal tunnel
syndrome could progress or deteriorate with or without work activities. RX7, pp. 24-25.

Continued Medical Treatment
On October 29, 2006, Petitioner returned to Dr. Stamelos who noted in a narrative letter that she was a patient
"who experienced significant injury to both her wrists and to her cervical spine because of the strenuous work
she was involved in working for Motorola." PX5. He noted that it was "well known that her job requires her to
be repetitively lifting and grabbing that would be the job description of items in mechanical objects that
Motorola builds[,]" that Petitioner was a long time employee of Respondent's and that she had been in good
health until recently. /d. He also noted that "[d]uring the period of 10/10/01 to 09/23/04, she worked with pain
and in September 2004, she was taken off work by me with a letter of medical necessity." /d.
Dr. Stamelos opined that Petitioner had known herniations of the cervical spine that were "aggravated by
repetitive lifting bending and twisting[,]" that she undoubtedly needed future treatment and surgery, and that
while Petitioner was "very appropriate" and her condition was "very subtle" it was also "very serious" because it
would ultimately lead to problems in turning her neck and functioning. !d. In conclusion, Dr. Stamelos noted
that he would "try to become familiar with the case and the terminology and be more than happy to assist
[Petitioner's counsel] with deposition because of complexities and difficulties in this type of case, which I
believe is a work related .repetitive motion injury." /d.
On November 9, 2006, Petitioner was cleared for surgery by her insurance company and indicated to Dr. Bauer
her wish to proceed with surgery. PX6.
On December 15, 2006, Petitioner returned to Dr. Bauer but was unable to proceed with surgery due to
antibiotic treatment for a tooth and gum infection. /d. Dr. Bauer noted that Petitioner had persistent burning in
pain in the left arm which had been refractory to conservative therapy for a long period of time. !d. He also
noted that Petitioner had paresthesias in her hand which was related in part to her cervical herniated disc as well
as her carpal tunnel syndrome. !d.
On February 27, 2007, Petitioner underwent surgery with Dr. Bauer at Advocate Lutheran General Hospital for
cervical radiculopathy. PX7; PX6; see also Tr. pp. 44-45, 123. Specifically, Petitioner underwent an anterior
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cervical discectomy at C5-C6 and C6-C7 with microscope assisted visualization and an anterior cervical
interbody fusion at C5-C6 and C6-C7 with placement of hardware including a plate and screws. PX7.
Petitioner testified that she remained under the care of Dr. Bauer after the surgery and began receiving
temporary total disability benefits. Tr. p. 46.
The medical records reflect Petitioner saw Dr. Bauer postoperatively. PX6. On February 27 and March 7,
2007, Petitioner underwent x-rays that showed good alignment of the cervical spine and hardware. !d.
Petitioner also returned to Dr. Bauer postoperatively on April 11, 2007, at which time her x-rays continued to
show good alignment. !d. He ordered physical therapy for the neck and placed Petitioner off work. !d.
On May 9, 2007, Petitioner saw Dr. Stamelos who diagnosed her with depression, referred her to a psychiatrist,
and noted that she should return on an as needed basis. PX5.
Petitioner began postoperative physical therapy on May 16, 2007 at Athletico. !d.
On May 23, 2007, Petitioner returned to Dr. Bauer, underwent x-rays, and reported residual pain in the left arm
which was much improved. PX6. He noted that Petitioner had a normal neurological exam, her wound looked
fine, her bone graft, plate, and screws were all in good position, that she had good strength, sensation, and
reflexes, and that she reported improved pain as compared to pre-surgical pain. !d. He ordered continued
physical therapy, prescribed medication, ordered wrist splints, and scheduled a return visit in two months with a
repeat x-ray at that time. !d.
On July 11, 2007, Dr. Bauer noted that Petitioner's x-rays revealed good positioning of the bone graft, plate, and
screws. !d. On examination, he noted that Petitioner's wound looked fme, deep tendon reflexes were
symmetrical, and that she still had some dysesthesias [pathology] in her left arm. !d. Petitioner reported that
her neck pain worsened while she was in physical therapy and that she was unhappy with her physical therapy
site, therefore she was switched to another one. !d. Dr. Bauer kept Petitioner off work in her former position,
which he noted was not then available, and scheduled a follow up with_ x-rays in three months. !d.
Petitioner testified that she went to Greece at the end of July of 2007 through August until she returned the first
week of September of2007. Tr. pp. 47, 51. She testified that the purpose of her visit was to see her mother
who was sick and to bring her back to the United States. Tr. pp. 47-49; see also PX6 (10/31/2007 Dr. Bauer
note). Petitioner testified that she did not receive approximately eight weeks of temporary total disability
benefits and that her benefits resumed at some point. Tr. pp. 49-53.
On October 31, 2007, Petitioner reported some stiffness down the back of her neck and occasional discomfort in
the left arm. PX6. On examination, Dr. Bauer noted that Petitioner's wound looked fine, her deep tendon
reflexes and sensation were intact, and she still had some paresthesias in her hands with a positive Tinel's sign
which he believed were related to bilateral carpal tunnel syndrome. ld. Petitioner testified that Dr. Bauer
discharged her from his care and referred her to Dr. Williams. Tr. pp. 54, 124. Indeed, regarding her neck, Dr.
Bauer noted that Petitioner reached maximum medical improvement. PX6. He also referred Petitioner to Dr.
Williams for carpal tunnel surgery evaluation. PX6; see also Tr. p. 54.

In response to correspondence from Petitioner's counsel, Dr. Bauer rendered a report dated November 14,2007
stating that regardless of whether Petitioner attended her physical therapy she was not able to return to work in
August 2007. PX6. In a separate note also dated November 14, 2007, Dr. Bauer noted his placement of
Petitioner at maximum medical improvement and stated that if the insurance company wanted specific
17

I

•

Paras v. Motorola
04WC59273

restri.ctions regarding a return to work then Petitioner would need to undergo a functional capacity evaluation.
!d.
On November 21, 2007, Dr. Bauer referred Petitioner for a functional capacity evaluation. Tr. p. 123.
On December 5, 2007, Petitioner underwent the recommended functional capacity evaluation ("FCE"). Tr. p.
124; PX5; PX6. Petitioner appeared 45 minutes late and reported that she had a work related injury to her neck
on September 23, 2004, but "refused to give the therapist any additional history." PX6 (emphasis in
original). The FCE was invalid due to sub maximal effort. !d. Petitioner failed 20 of 23 objective validity
criteria and the results of the FCE did "not represent a true and accurate representation of [Petitioner's] overall
physical capabilities and tolerances at this time." ld. The FCE evaluator found that Petitioner was capable of
functioning at a higher category of work than the minimal level of sedentary work, which was indicative of 2hand occasional lift/carry of four pounds from floor-to-waist level, exhibited as a result of the invalid test. I d.
Petitioner was listed as employable. !d.
Psvchiatric Treatment

On May 22,20075, Petitioner saw Dale John Giolas, M.D. ("Dr. Giolas"), a psychiatrist, for an initial evaluation
based on Dr. Stamelos' referral. PX5. At that time, he noted Petitioner's symptomatology in response to
various stressors including "surgical, pain, unemployment" resulting from a work injury and he diagnosed
Petitioner with major depressive disorder, single episode, severe without psychotic features. !d. Petitioner
returned on July 5, 20076 and Dr. Giolas maintained his prior diagnosis. !d. He recommended a follow up in
two months presumably after Petitioner returned from seeing "M" in Greece. !d. Petitioner returned to Dr.
Giolas on October 4, 2007 and February 6, 2008. ld. At the latter visit, Petitioner reported more depression and
was "tearful as she is dealing with mother dying of pancreatic Ca at home." !d.
Continued Medical Treatment & SSD Benefits

Petitioner testified that she applied for Social Security disability benefits on November 14, 2006 and was
eventually approved on September 4, 2008. Tr. pp. 69-70; see also PX5 (2/4/08 Stamelos note).
On January 14, 2008, Dr. Bauer noted his review of Petitioner's FCE that was "inconclusive" and stated that he
would, thus, be unable to provide reasonable activity level recommendations and possible restrictions for
Petitioner. PX6.
On Febntary 4, 2008, Petitioner returned to Dr. Stamelos who noted that she was status post fusion with residual
problems, had chronic pain, carpal tunnel syndrome, depression, and residual radiculopathy, and was trying for
disability. PX5. No objective examination fmdings were noted at the time of this visit. !d.
She returned three days later on February 7, 2008. ld. Dr. Starnelos reiterated that Petitioner was status post
cervical fusion and discectomy, that she had been diagnosed with carpal tunnel syndrome and depression, and
that she had residual radiculopathy and pain from her cervical spine with chronic pain. !d. He opined that
Petitioner was "fully disabled for any kind of work since we have the implications of injury, surgery, and some
shortcomings." !d. He noted Petitioner's age of 53, slight obesity, and difficulty using upper extremities, and

S There are two different notes dated May 22, 2007, one of which appears to be incomplete. PX5.
6 There are two different notes dated July 5, 2007, one of which appears to be incomplete. PX5.
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essentially opined that she was fully disabled requiring SSI disability benefits. /d. No objective examination .
fmdings were noted at the time of this visit. /d.
Petitioner was scheduled to see Dr. Bauer again on February 27, 2008, but she did not attend the appointment.
PX6. Then, on March 18, 2008, Dr. Bauer responded to correspondence from Petitioner's counsel and advised
that he was unable to provide any medical update since he had not seen Petitioner in over four months. /d.
Fourth Section 12 Examination
On March 24, 2008, Petitioner saw Dr. Levin a second time at Respondent's request. See also Tr. p. 124; RXlO.
Dr. Levin re-examined Petitioner and took a history from her, reviewed various treating medical records, and
rendered opinions regarding Petitioner's cervical spine. RXlO. At the time of her examination, Petitioner
reported being unemployed since her termination by Respondent in September of 2006, undergoing physical
therapy after her surgery through October of 2007, and some continued burning in the left arm and forearm
which was constant but varied. /d.
On examination, Petitioner was able to forward flex to touch her chin to within 3 inches of her chest and extent
back 10°, she had right deviation to 25° and left deviation to 30°, she was tender to palpation over the medial
border of the left scapula with minimal tenderness over the right medial border of the scapula, and she had no
cervical or thoracic spasm. /d. Petitioner's upper extremities revealed no pain to palpation over the AC or SC
joints, active shoulder range of motion on forward flexion to 170° on the right and to goo on the left, passive
range of motion to 110° with pain, and abduction on the right to 140° and on the left to goo with pain. /d.
Internal rotation on the right was toLl and to the lumbosacral junction on the left, external rotation was 90°
bilaterally, and rotator cuff strength was 5/5 on the right and 5-/5 on the left. /d. Petitioner had a negative
impingement sign on the right and positive impingement sign on the left which she reported was present for the
prior three months. !d. She also had a positive Tinel's sign on the left and a negative Tinel sign on the right
with nonnal wrist motion bilaterally. /d. Biceps reflexes were normal bilaterally and Petitioner had a negative
Phalen's sign. !d. Pinprick sensation was decreased over the left arm but otherwise normal. /d.
Dr. Levin diagnosed Petitioner as being status post cervical discectomy and fusion at C5/6 and C617, and found
that she was at maximum medical improvement. /d. He also noted that Petitioner had a new onset of some
change in her shoulder range of motion which did not appear to be related to her work activities dating back to
September of 2004. /d. Regarding her ability to work, Dr. Levin noted that Petitioner's functional capacity
evaluation was invalid and that Petitioner was capable of doing more than sedentary work, however, based
strictly on Petitioner's physical examination, he would restrict Petitioner from work above shoulder level due to
the new onset of decreased shoulder range of motion and pain. /d.
Continued Medical Treatment
On April16, 2008, Dr. Stamelos noted that Petitioner was status post cervical fusion, she had disc disease,
depression, pain, and carpal tunnel syndrome although [surgery for] that had not yet been approved. PX5. He
also stated that she had a "double cmsh injury," that she worked for Zenith Assembly with repetitive usage of
her hand, and that she wanted to have surgery as soon as possible with workers' compensation insurance
approval or through alternative insurance. /d.
At his deposition, Dr. Stamelos testified on cross examination that Petitioner' s carpal tunnel syndrome was
related to Petitioner's first accident despite the fact that she had not been treated for it for four years. PX12, p.
57. He testified that the fact that Petitioner had been off work for four years after September of 2004 did not
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her carpal tunnel syndrome because it never goes away. PX12, pp. 57-58. He also testified that although
Petitioner's carpal tunnel syndrome worsened while she was not working, that was due to the normal aging
process and Petitioner's hormonal changes. PX12, pp. 57-58. Dr. Stamelos further testified this is why he
believed Petitioner wanted "to have it fixed now, but [she didn't] want to pay for it, [she wanted] to get some
compensation or something." PX12, p. 58.
Dr. Stamelos referred Petitioner to John Sarantopoulos, D.O. ("Dr. Sarantopoulos") for evaluation of a physical
therapy rehabilitation potential status post fusion. PX5; PX8. No objective examination findings were noted at
the time of this visit. PX5.
Dr. Williams - Second Opinion and Depositi0117

On May 7, 2008, Petitioner saw Craig Williams, M.D. ("Dr. Williams") one time per Dr. Bauer's referral for
complaints of bilateral hand numbness, worse on the right, tingling and left elbow pain. PX6; PX9; PX13.
Petitioner reported being more symptomatic on the right side, experiencing constant numbness bilaterally, worse
on the right, and burning dorsal forearm pain on the left. PX9; PX13, pp. 6-10. Among other examination
findings, Dr. Williams noted normal bilateral wrist range of motion, tenderness over the left lateral epicondyle
and radial tunnel, pain with resisted wrist extension that reproduced forearm burning and pain, and positive
Tinel's, Phalen's, and Durkan signs bilaterally. !d. At his deposition, Dr. Williams testified that he did not see
any evidence of thenar muscle wasting on either side and that if Petitioner told him when her elbow symptoms
started, he did not record that in his records. PX13, pp. 9, 44. Dr. Williams' impression was that Petitioner had
bilateral carpal tmmel syndrome and evidence of left lateral epicondylitis. PX9; PX13, p. 11. He recommended
surgical intervention for the carpal tunnel syndrome and beginning with conservative treatment for the lateral
epicondylitis. ld.
Dr. Williams submitted to a deposition on May 18, 2009. PX13. He is a board-certified orthopedic surgeon
with a subspecialty in hand surgery. ld, p. 5.
Dr. Williams testified that he only saw Petitioner on one occasion, May 7, 2008. PX13, p. 5. He authored a
report of the same date and a second narrative report, dated September 15,2008 at Petitioner's counsel's
request. PX13, p. 12. He reviewed various records prior to rendering his reports including the following: (1)
Petitioner's December 11, 2001 EMG report; (2) Dr. Stamelos' treating record from May of 2002; (3) a letter
between Dr. Bauer and Dr. Stamelos from October of 2007; (4) Petitioner's September 8, 2006 EMG; and (5)
some of Petitioner's vocational information from Petitioner's counsel. PX13, pp. 26-28.

In response to a lengthy hypothetical question posed by Petitioner's counsel, Dr. Williams testified that
Petitioner's carpal tunnel syndrome was related to her work activities based on his "experience with patients
with similar activities and similar conditions, as well as [his} knowledge of the anatomy, pathophysiology of the
hand." PX13, pp. 14-19. He also testified that a double crush syndrome refers to a neurologic condition in
which there may be a compressive neuropathy of a nerve at two levels. PX13, p. 19.

7

The Arbitrator notes that Respondent's counsel objected to certain opinions rendered by Dr. Williams at his May 18, 2009 deposition
pursuant to Ghere because his narrative reports did not encompass all of the issues raised during the deposition and. presumably. those
extraneous opinions caught Respondent by surprise at the time of the deposition. PX13, pp. 20; see also Ghere v. Industrial Comm.,
278111. App. 3d 840, 663 N.E.2d 1046 (4th Dist. 1996). By the date of hearing, however, and in light of City of Chicago v. /WCC and
noting the Appellate Court's more recent reiteration of a Ghere objection analysis in Mulligan v. /WCC, the Arbitrator overrules
Respondent's objections. City of Chicago, 387 Ill. App. 3d 276, 899 N.E.2d 1247 (1st Dist. 2009); Mulligan, 408 Ill. App. 3d 205,
946 N .E.2d 421 (l st Dist. 2011 ).
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Ultimately, Dr. Williams opined that there was a "significant relationship between [Petitioner's) current
diagnosis of the carpal tunnel syndrome and the work activities that she had performed at Motorola as described
in the letter that [Petitioner's counsel] provided to [him] on July 31 5', 2008." PX13, pp. 13-14. On cross
examination he clarified that Petitioner's work activities contributed to, but did not cause, Petitioner's carpal
tunnel syndrome. PX13, p. 32. Dr. Williams understood Petitioner's job to be in "manual tune" and to require
"extensive use of small screwdrivers to screw or tighten components or manipulate components that she
estimated was 3,000 times a day; that it required twisting and turning of her wrist, as well as the use of air
vibrating tools ..." and the use of a "tweezers-type tool" and "some portion of pulling and snapping items
together and in place and then filling them in boxes that weighed up to about 50 pounds." PX13, pp. 14, 16.
On cross examination, Dr. Williams testified that carpal tunnel syndrome can have various causes and that the
causes are multifactorial. PX13, pp. 31-32. In Petitioner's case, he opined that Petitioner's job duties
contributed to her carpal turmel syndrome and he noted a combination of contributing factors including the
repetitious nature of Petitioner's activities as he understood them, the inflammation/thickening of the flexor
tendons encroaching upon the carpal turmel space, the "suggestion and evidence that the use of vibratory tools
can also contribute" to carpal turmel syndrome, and because continuous gripping, grasping, pinching, fme motor
activity and forceful activities on a repetitive basis can contribute to carpal turmel syndrome. PX13, pp. 32, 3436. However, Dr. Williams acknowledged that he had no specific information about the vibratory air tool used
by Petitioner, how she used the tool, or with which hand or both she used the air tool. PX13, pp. 28-29. With
regard to the use of vibratory tools, Dr. Williams acknowledged that use alone was insufficient to contribute to
carpal turmel syndrome development and it depended on degree, exposure, and so forth. PX13, p. 35.
Similarly, he testified that the use of vibratory tools, gripping, and grasping should be continuous or a
significant component of the work activities. !d. Dr. Williams also acknowledged that he did not view any
video depicting Petitioner's job duties and his assumption that Petitioner's position was full time based on the
" report" that Petitioner performed " 3,000 repetitions a day." PX13, p. 29.
Regarding factors unrelated to work activities, Dr. Williams acknowledged that there is an increased incidence
of carpal tunnel syndrome in older persons, in postmenopausal women, and in heavier persons as a secondary
mechanism influencing the carpal tunnel. PX13, pp. 37-38. He also explained that while Petitioner's carpal
tunnel symptoms were reportedly worse on the left in 2001, her December of 2001 EMG showed that she was
electrophysiologically slightly worse on the right. PX13, pp. 39-40; but see PX5 (EMG findings showed
evidence of a mild-moderate median neuropathy at the left wrist and evidence of the mild median sensory
neuropathy at the right wrist).
Dr. Williams was unable to explain whether that symptomatology stemmed from Petitioner's carpal tunnel
syndrome or cervical condition or both, but he suspected that some of the left-sided hand symptoms stemmed
from Petitioner's cervical condition that were relieved after her cervical surgery which then "unmasked" the
right-sided carpal tunnel syndrome. PX13, p. 40. To explain why Petitioner's right-sided symptoms increased
despite the fact that Petitioner had not worked since 2004, Dr. Williams testified that once a person has chronic
flexor tendon thickening daily use would continue to irritate the condition and Petitioner's symptoms probably
would have been worse had she continued to work. PX13, pp. 40-41.
Dr. Williams also testified that continuous or prolonged keyboarding activities "that are not in, you know,
modest and intermittent levels can exacerbate your symptoms much the way that other things that I asked her
about here, talking on the phone, sleeping .. . driving your car, blow drying your hair, all those things can
exacerbate your symptoms." PX13, pp. 41-43. He suggested keyboarding should only be done in small bits and
in moderation if necessary. PX13, p. 43.
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Regarding lateral epicondylitis, Dr. Williams testified that symptoms developed particularly in middle age as
was Petitioner at the time of her examination and that this pain would not be masked by a cervical condition
because it is not in the same anatomical distribution. PX13, pp. 44-47. Finally, Dr. Williams testified that
Petitioner was capable of some work activity in May of 2008. PX13, p. 45.

Continued Medical Treatment
Petitioner underwent the recommended physical therapy evaluation on May 23, 2008. PX6; PX8. Dr.
Sarantopoulos recommended that Petitioner undergo updated cervical spine imaging, updated EMG/NCV of the
upper extremities for cervical radiculopathy and upper extremity referral entrapment neuropathy, physical
therapy to address cervical symptomatology, trigger point injections for treatment of myofascial pain, additional
medication for pain control, and, if her symptoms did not improve, cervical epidural injections. Id. It was noted
that Petitioner was unfit to work as an assembly line worker secondary to her current symptoms and medication
necessity that caused drowsiness. ld.
Petitioner testified that her temporary total disability benefits stopped in 2008 and her last check was February
6, 2008 until her benefits resumed June 23, 2008 when she went to a vocational rehabilitation assessment at
Respondent's request. Tr. pp. 154, 57.

Dr. Chmell-lndependent Medical Examination & Depositions
On June 14, 2008, Petitioner underwent an independent medical evaluation at her attorney's request with
Samuel Chmell, M.D. ("Dr. Chrnell"). PXlO; Tr. p. 62. Dr. Chrnell submitted to a deposition on July 9, 2009.
PX14. He is a board-certified orthopedic surgeon. ld, pp. 4-5, 24.
Dr. Chmell reviewed various mediCal records provided to him prior to rendering his opinions including the
following: (1) a November 21, 2001 Arlington Heights MRI report; (2) Dr. Sarantopoulos' December 11, 2001
report; (3) an October 6, 2004 Neuro Open MRI report; (4) an Advanced Radiology Professionals report dated
August 31, 2006; (5) a Professional Neurological report dated September 16, 2004; (6) Dr. Bauer's February 27,
2007 surgical report; and (7) Advocate Lutheran General hospital's records regarding Petitioner's surgery.
PX14, pp. 7, 25-26. Dr. Chrnell did not have any of Petitioner's medical records from 2001 and he reviewed a
summary of records from Petitioner's counsel's office for treatment from November 14,2001 through February
7, 2008. PXlO; PX14, pp. 7, 27.
Petitioner reported that her job regularly and repeatedly required her to use her hands manipulating fine tuners
and that she performed repeated lifting and pulling of boxes and steel fixtures. PX10. She also reported that
she had been "performing repetitive motion activities with her hands and wrists for 27 years, but even more
significantly, for the last seven years she has been working on a line assembly for transceivers doing pretty
much the same thing on a daily, weekly, monthly and yearly basis. She state[ d) that she use[d) the same
tweezers and screwdrivers to perform the same assembly functions on a Motorola transceiver." Id. Further,
Petitioner reported that she was unable to perform her regular job and that while her physicians recommended a
job with restrictions and limitations it had not been provided to her by Respondent. !d.
Regarding her injury in October of 2001. Petitioner reported that "she was repeatedly lifting and pulling 50pound boxes of steel ftxtures. She developed left shoulder and arm pain. The shoulder and arm pain worsened
Glzere objections to certain opinions rendered by Dr. Chmell at his deposition. PXI4, pp. 12-13.
The Arbitrator overrules Respondent's objections. See Footnote Number 9.

8 Respondent's counsel also made
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and radiated up into her neck. She then developed pain and swelling in her hands and wrists which became
associated with numbness and tingling." !d. Regarding her injury in September of 2004, Petitioner reported
that she "sustained an injury to her cervical spine with lifting and straining. She developed a severe sharp pain
at the base of her neck on the left side and this pain persisted and worsened. The pain radiated all the way down
her left arm and became constant, severe, shooting, and burning in nature. She could not move her neck or her
ann." /d.
On examination of the cervical spine, Petitioner had moderate reduction of the normal cervical lordosis, muscle
spasm and tenderness of the cervical paraspinal muscles left side more prominent, a healed but slightly reddened
and hypertrophic surgical scar, positive Spurling's test on the left, and diminished range of motion. /d. On
examination of the hands, Petitioner had slight diffuse swelling of both hands/wrists, full range of motion in
both elbows and forearms and the right shoulder, and diminished range of motion in the left shoulder. /d. Both
wrists demonstrated tenderness at the area of the carpal tunnel. /d. Petitioner had a positive median nerve
compression test in both wrists and mild thenar atrophy on the right only as well as a positive Tinel's sign along
the median nerve in both wrists and a positive Phalen's sign on the right at 15 seconds and 25 seconds on the
left. /d. At his deposition, Dr. Chmell acknowledged on cross examination that Petitioner did not complain
about either of her elbows during his examination and that he made no fmdings regarding Petitioner's elbows.
PX14, p. 27. He also testified that Petitioner had no thenar atrophy on the left. !d.
Dr. Chmell diagnosed Petitioner with the following: (l) traumatic aggravation of cervical degenerative disc
disease; (2) cervical disc herniations at C5-6 and C6-7 status post surgery; (3) bilateral carpal tunnel syndrome;
(4) bilateral double-pinch syndrome secondary to the first three diagnoses; and (5) and rotator cuff tendinosis
left shoulder. /d.
Regarding her cervical spine, Dr. Chmell opined that Petitioner sustained a cervical spine injury on both dates of
accident which required surgery, that her medical and surgical treatment was reasonable and necessary, and that
Petitioner had passed the point of maximum medical improvement. PX10; PX14, pp. 8-10. Regarding her
bilateral carpal tunnel syndrome and tendinitis of the left shoulder, Dr. Chmell opined that they were causally
related to Petitioner's long-term repetitive motion trauma at work to the upper extremities. !d. He also opined
that both work accidents "likely contributed causally to the bilateral carpal tunnel syndrome and the left
shoulder tendinosis[,]" and that Petitioner had double-pinch syndrome where the nerve lesion in her cervical
spine likely further aggravated Petitioner's median nerve problem at the carpal tunnel. !d. Ultimately, Dr.
Chmell testified at his deposition that Petitioner's bilateral carpal tunnel syndrome was caused by both her
cervical injury and her repetitive work activity. PX14, p. 29.
At his deposition, Dr. Chmell testified that Petitioner's left-sided symptoms from her double-pinch syndrome in
the neck and left arm were so overwhelming that Petitioner's right-sided hand symptoms did not become
prominent until after her neck surgery, which alleviated the left-sided symptoms. PX14, pp. 10-13. He further
testified that Petitioner's bilateral hand symptoms would not have necessarily improved when she was inactive
after her cervical surgery because her bilateral hand condition was permanent and sometimes there is no
explanation why such a condition does or does not improve with inactivity. PX14, pp. 17-18. The Arbitrator
notes that Dr. Chmell did not provide these explanations about Petitioner's cervical spine condition masking her
hand or bilateral hand symptomatology in his report.
In his report, Dr. Chmell also recommended bilateral carpal tunnel release followed by a course of therapy on
each side and reassessment thereafter for the degree of permanent partial impairment. PXlO. Otherwise
without surgery he opined that Petitioner was at maximum medical improvement. /d. At his deposition and in
response to a lengthy hypothetical question posed by Petitioner's counsel, Dr. Chmell testified that Petitioner's
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carpal tunnel syndrome was related to her work activities because, in general," ... repetitive motion
trauma can cause carpal tunnel syndrome, first of all. And I believe that [Petitioner] was subjected to repetitive
motion trauma in her job to the extent that, in her, it did cause it. And I have seen other people to where it's
caused it in the same fashion." PX14, pp. 13- 17.

Dr. Chmell also opined at his deposition about the propriety of Petitioner's vocational re-training to perform
computer keyboarding. PX14, pp. 20-21. He testified that such training would not be appropriate because it
was usually repetitive in nature and caused the same sorts of problems that Petitioner had experienced with her
hands and wrists. !d. He further testified that Petitioner was not employable because of her hands and that
appropriate jobs are not readily available for undereducated people where at least considerable usage of the
hands is involved. !d. If Petitioner had the recommended carpal tunnel repair, however, he opined that
Petitioner may or may not thereafter be employable. PX14, pp. 22, 30. The Arbitrator notes that Dr. Chmell did
not provide these opinions in his report, there is no evidence that he reviewed any vocational rehabilitation
documentation before he rendered any of his opinions, and there is no evidence that Dr. Chmell was asked to
render opinions regarding Petitioner's prospective employability in his report. PX14, pp. 20-22; PXlO.
Continued Medical Treatment
On July 30, 2008, Petitioner returned to Dr. Stamelos complaining of numbness and pain in the hand all this
time "and has not been listen [sic] to." PX5. He reiterated that Petitioner needed a carpel tunnel release to
reach maximum medical improvement and possibly return to some kind of employment although Petitioner was
on disability because she had given up on any return to work due to the cervical fusion and associated pain. !d.
He also noted that Petitioner still felt that she was disabled for any kind of work. !d. No objective examination
findings were noted at the time of this visit. !d.
A "physical residual functional capacity questionnaire" was also completed on July 30, 2008 by a chiropractor
noting Petitioner's then-current symptomatology and history of injury. !d. It appears that this questionnaire was
provided to Dr. Stamelos and Petitioner's SSD benefits legal counsel. !d.
On September 15, 2008, Dr. Williams authored a second narrative report in which he ultimately opined that
"there was a significant relationship between [Petitioner's] carpal tunnel syndrome and her work activities at
Motorola." PX9; PX13 (Ex. 3). He was unable to defmitively opine further on the relationship between
Petitioner's left lateral epicondylitis condition and her work, if any. !d.

In a narrative letter dated January 12, 2009, Dr. Stamelos authored correspondence at Petitioner's request
addressed to "to whom it may concem9" in which he reiterated that Petitioner had bilateral carpal tunnel
syndrome as a result of repetitive usage that required surgery. PX5; PX12, p. 60. He further noted that
Petitioner had been awaiting approval for surgery of this essential procedure which was necessary for her
manual dexterity inability to function. PX5. In addition, he stated that Petitioner's condition was being
aggravated by "the cold and the chronicity." ld. He noted the good suggestion that Petitioner go to school to
learn computer work and do keyboarding and data entry, but that people with impaired median nerve function
and hand pain would fmd it almost impossible to function on a computer. !d. Dr. Stamelos suggested a delay
such schooling and, instead, recommended the bilateral carpal tunnel release surgery so that Petitioner could
then be vocationally rehabilitated. ld.

9

This correspondence also appears to have been sent to Petitioner's counsel. PXS.
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Petitioner returned to Dr. Starnelos approximately one year and nine months later on October 4, 2010
complaining of bilateral wrist pain. !d. Dr. Stamelos diagnosed Petitioner with a cervical strain, whiplash and
radiculitis of the cervical spine as well as bilateral carpal tunnel syndrome. /d. He prescribed Norco and
Darvocet, ordered continued "conservative management," and instructed Petitioner to return on an as needed
basis for a reevaluation. Id. While Dr. Stamelos notes that he evaluated Petitioner in the office, the only
objective examination results identified are Petitioner's blood pressure and pulse levels. Id.
Approximately 13Y2 months later, on November 16, 2011, Petitioner returned to Dr. Stamelos' clinic. /d.
Petitioner cervical spine fusion was noted, and she reported chronic pain. !d. Dr. Stamelos noted that Petitioner
probably has carpal turmel, and later noted that she definitely had bilateral carpal tunnel syndrome as proven by
objective testing, and that she could not return to work because she had continued dysfunctions and inability.
Id. Notably, Dr. Stamelos noted that Petitioner had a right-hand dysfunction and that she suffers from
depression despite treatment with a psychiatrist 10. /d. Dr. Stamelos opined that Petitioner continued to be
disabled by both psychological and psychiatric problems and the physical impairment of her arms. Id. He also
noted that Petitioner was obese and unable to function because of hand and upper extremity pain. /d. He further
noted that there were enough problems to make her disabled but they would not treat all of her issues, they
would continue to follow her closely "upon her wishes," and that she had not been in for treatment for a
significant amount of time although she felt that she was not well and wanted to be under the treatment of a
qualified doctor. /d. He referred Petitioner back to her neurosurgeon [Dr. Bauer] for the cervical spine and
noted that they could treat her for carpal turmel, but that Petitioner was reluctant. /d.
Vocational Rehabilitation - Vocamotive

Petitioner testified that she underwent a vocational rehabilitation assessment at Vocamotive on June 23, 2008 at
Respondent's request with Mr. Belmonte. Tr. pp. 57, 124-125, 153-154, 205. Petitioner testified that they
attempted to teach her how to use a computer, keyboard and mouse to look for a job. Tr. pp. 57-58.
Vocamotive assisted Petitioner in applying for employment and she applied for employment by phone as well.
Tr. pp. 58-59. Petitioner did not obtain any job interviews, but did speak with prospective employers over the
phone. Tr. p. 59. Petitioner testified she was instructed by Vocarnotive not to tell prospective employers that
she had a back operation or that she could not use her hands. Tr. p. 59.
The record reflects assessment, progress and discharge reports from Vocamotive between August 6, 2008 and
March 9, 2009. RX6. During that time, Petitioner left before the end of her session, she did not attend sessions,
she failed to apply for job leads provided, she did not participate in recommended vocational rehabilitation
activities for various reasons including reported effects of her medication on her abilities, she voiced her opinion
that she could not perform the recommended activities or obtain employment, she did not complete some job
logs, and she was otherwise selective in her cooperation for various reasons in recommended vocational
rehabilitation activities. /d.
Joseph Belmonte ("Mr. Belmonte") is a certified rehabilitation counselor at Vocamotive. Tr. pp. 194-198; see
also RX5. Mr. Belmonte testified that when a client, like Petitioner, is referred to him his practice is to contact
the client and his attorney and schedule an initial interview at which time he takes a detailed history. Tr. pp.
202-204. Then, he reviews the client's medical information and thereafter issues an initial evaluation report.

lO The treating psychiatrist is noted as Dr. Saulecky, who is noted as having committed suicide. PX5 . The only other reference to Dr.
Saulecky (or Dr. Solecki) in this record is contained in the deposition of Petitioner's vocational rehabilitation counselor, Ms.
Entenberg, who testified that she reviewed an unidentified number of his treating records for Petitioner. PX15, pp. 14, 26.
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Tr. P~ 204. In accordance with his practice, Mr. Belmonte conducted an initial interview with Petitioner on June
23, 2008. Tr. p. 205.

'Nlr. Belmonte testified that he did state or suggest to Petitioner that she should not inform prospective
employers of her medical problems. Tr. pp. 249-250. Petitioner testified that Mr. Belmonte advised her that he
could only address her back issues. Tr. pp. 59-60. She also testified that she told Mr. Belmonte that she was
having problems with her hands. Tr. pp. 60-61.
Nlr. Belmonte rendered his initial evaluation report and concluded that Petitioner was prospectively employable

and he identified specific job targets for Petitioner reflected more specifically on page 12 of his report including
unskilled to low semiskilled occupations such as basic food preparer, laborer within a fast food restaurant,
certain cashiering positions, some ticket taker positions, parking lot cashier, some light housekeeping
occupations, etc. Tr. pp. 205-214. Mr. Belmonte also considered an invalid functional capacity evaluation
report in rendering his opinions. Tr. pp. 215-216. With regard to Petitioner's prospective wages, and given
Petitioner's very narrow work experience and the kind of jobs being targeted for her, he projected that Petitioner
could earn between minimum wage and nine dollars per hour. Tr. pp. 217-218.
Nlr. Belmonte testified that there was some difficulty in initially implementing Petitioner's rehabilitation plan

due to communication difficulties, which were resolved, and he met with Petitioner again on September 15,
2008. Tr. pp. 219-220. Mr. Belmonte also testified about some of Petitioner's characteristics including that she
was always "very direct" and "does not hesitate to express her opinion or state her position with regard to what
she believes she wants or may be entitled to or what she may expect." Tr. pp. 220-221. Mr. Belmonte further
testified that at Petitioner's initial interview she asked him why he believed he could get her a job if her
employer [Respondent] was not going to take her back. Tr. pp. 221-222. He noted that Petitioner's question
was not problematic in and of itself, but he did sense after his discussion with her that Petitioner "was in fact
prospectively resistant to the process because of what she stated she felt she wanted from the process which was
medical treatment and not vocational rehabilitation." Tr. pp. 222-223. Mr. Belmonte further noted that
"[Petitioner] manifested from time to time clear frustration and some resistance to being on time or being
present on days when we could [effectively] treat her, but which may not have been her preference. She
ultimately did not [effectively] job search on days unless she was actually in the office working under our
. . " Tr. p. ??3
superviSion.
__ .
Petitioner submitted to additional educational and aptitude testing by Jim Boyd ("Mr. Boyd") at Vocamotive's
request and he generated a report on which Nlr. Belmonte relied. Tr. pp. 224-226. On cross examination, Mr.
Belmonte testified that Mr. Boyd chose the tests to administer to Petitioner which included Woodcock Johnson,
Roman III, and Tests of Achievement. Tr. p. 244. As a result, Mr. Boyd identified Petitioner's aptitudes as
follows: letter word identification at 6.7 grade level; reading fluency at 5.8 grade level; story recall at 3.6 grade
level; mathematical calculation at 10.8 grade level; math fluency at 13.0 grade level; spelling skills roughly
9th/10th grade; writing fluency just below 6th grade; and passage comprehension in reading at 4.5 grade level. Tr.
pp. 244-246.
Mr. Belmonte testified that his expectations of Petitioner were conveyed to Petitioner at her initial interview and
throughout the vocational rehabilitation process. Tr. pp. 226-228. Petitioner was receptive to Vocamotive's
offer for computer assistance to help her fmd a job, but Mr. Belmonte testified that their job search efforts were
not directed at finding Petitioner a job utilizing computers. Tr. pp. 228-229.
Petitioner's vocational rehabilitation through Vocamotive ended on March 9, 2009. Tr. pp. 125-126, 229-231.
Mr. Belmonte testified that during the course of his conversations with Petitioner he acknowledged her feelings
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about the vocational rehabilitation process and that medical treatment was her priority, but iterated that their
services would be to her benefit in either actually fmding her a job or ultimately determining whether there was
a stable labor market for her. Tr. pp. 230-231. He further testified that he regularly attempted to actively enroll
Petitioner in their process, but by March 9, 2009, "it became apparent that she was not going to change the
orientation and her attitude, and I felt that at that point that I had made every reasonable effort that was likely to
produce any change in the stance, and I felt that I was ethically obligated to advise both her and the people that
were paying the bill that I really didn't see that it was cost effective to continue to move forward." Tr. pp. 230231.
More specifically, Mr. Belmonte testified that Petitioner "consistently stated that her objective was medical
treatment, surgery for the arms." Tr. p. 231. He testified that he told Petitioner that despite her complaints,
which he acknowledged, he had no objectively, medically identified impairment to work with; "[i]n other
words, no doctor had ever said that she was impaired with regard to the carpal tunnel syndrome or whatever
might be happening in the upper extremities. So it was never identified by a physician that she couldn't do A,
B, orCas an example. And without that, I didn't have [any job targets] that I could determine could be taken
off the table ...." Tr. pp. 231-233. On cross examination, Mr. Belmonte did acknowledge that Petitioner's
reports of difficulty holding objects, dropping objects, clasping her clothes, could prospectively create a problem
keyboarding or doing computer work. Tr. p. 247. He further acknowledged the fact that prospective pending
surgery could be a significant and potentially complicating factor [in finding employment] for an applicant. Tr.
p. 247.
Mr. Belmonte also testified that, while Petitioner was aware of their expectation that she would job search on
her own, she did not job search on days that she was assigned to do so other than when she was at the
Vocamotive office and he discharged her from their rehabilitation program for this reason. Tr. pp. 235-237. On
cross examination, Mr. Belmonte acknowledged Petitioner's report of traveling to prospective employers
Hallmark and Red Roof Inn, but her visits were unsuccessful. Tr. pp. 262-263. He testified that on one
occasion Petitioner stated to him that "she did not mind coming here because it would make her look good in
court[,]" and he explained that this statement is notable in the bigger context of his discussions with Petitioner
where her focus was that she wanted surgery, she did not believe that she was employable, she did not want to
work in food preparation, be a cashier, or change the date of her schedule from Tuesday to Wednesday even if
they required her to do so. Tr. pp. 238-239.
On cross examination, Mr. Belmonte also acknowledged that his December 15th report reflects that he told
Petitioner that he could not give her a decision on how she should proceed given the fact that the reported carpal
tunnel was not a part of the medical situation that Vocamotive was able to use in analyzing her restrictions. Tr.
p. 256. Mr. Belmonte did ultimately receive a report from Dr. Stamelos in which he indicated that working on
or using a keyboard was not appropriate for Petitioner given the fact that she needed carpal twmel surgery. Tr.
pp. 258-259. He also acknowledged that Dr. Stamelos' recommendation for carpal tullllel release surgery would
make driving in very cold weather troublesome for Petitioner. Tr. p. to 61.
As of December 5, 2008, Petitioner keyboarded eight words per minute, she was not doing very well with it, and
Vocamotive subsequently discontinued the training because her level of education and language proficiency
would never have led them to the performance of a job by Petitioner requiring anything other than some
elemental, utilitarian data entry. Tr. pp. 259-260. Mr. Belmonte clarified on re-direct examination that
Vocamotive discourages computer-only job searches and that it is not an indicator in the applicant's success in
finding a job. Tr. p. 269.
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Mr. Belmonte testified that he did not inquire of Respondent whether they had any positions within Petitioner's
restrictions because he operates under the assumption that those issues have already been explored and
exhausted once she was referred to him for vocational rehabilitation services. Tr. pp. 266-267; see also Tr. pp.
268-269.
Petitioner testified that she was never reimbursed for travel expenses, mileage, or tolls to get to and from
Vocarnotive, although Petitioner requested it. Tr. p. 61; see also Tr. p. 252.
Vocational Rehabilitation- Rehabilitation Service Associates
At Petitioner's counsel's request, she also saw Susan Entenberg ("Ms. Entenberg") at Rehabilitation Service
Associates on April16, 2009. Tr. p. 62; PXll; PX15. Ms. Entenberg completed a report thereafter dated May
22, 2009 and testified at a deposition on March 8, 2011. PXll; PX15.

In her report, Ms. Entenberg noted Petitioner's report that she injured herself on September 23, 2004 while
lifting a box and she felt a sharp pain in her neck and left arm. PXll; PX15, pp. 7-8. Regarding Petitioner's
earlier injury, Ms. Entenberg notes that Petitioner stated "that she sustained an injury to her left upper extremity,
neck on October 10, 2001 while under the employ of Motorola." PX11. Petitioner also reported that she could
not turn knobs or perform fine movements with her hands, did not chop/peel/cut, could only write for 10
minutes, and could only be at a computer for 15 minutes. PX11; PX15, p. 9.
Ms. Entenberg testified that prior to reaching her opinions she met with Petitioner and obtained information, she
reviewed Petitioner's medical records to determine her work restrictions and recommendations, and she
reviewed vocational testing records. PX15, p. 10. Ms. Entenberg concluded that Petitioner was not a candidate
for further vocational rehabilitation services in consideration of the factors delineated in National Tea v.
Industrial Comm. whether or not she had bilateral carpal tunnel surgery, that there was no stable labor market
for her, and that if she could perform the jobs listed by Vocamotive Petitioner would only be able to earn $8.80
per hour. PXll; PX15, pp. 11-15.
Ms. Entenberg also testified that she understood that Vocamotive was having Petitioner go "to the office to look
for jobs and go on-line and job search" and perform "computer activity on a sustained basis" which was not
appropriate given Petitioner's report that she could not be on a computer for any length of time, the symptoms in
her hands, and the recommendation for bilateral carpal tunnel surgeries. PX15, pp. 11-13.
On cross examination, Ms. Entenberg admitted she met Petitioner only once and that she primarily works with
Petitioners in workers' compensation cases. PX15, p. 16. Ms. Entenberg stated that she understood Petitioner's
English, although she had to listen, and that Petitioner was a little excitable, frustrated, and a little upset at times
throughout their assessment. PX15, pp. 17-18. Ms. Entenberg also stated that Petitioner "felt that she was not
capable of working, that she could not work." PX15, pp. 19-20. Ms. Entenberg further stated that she relied on
Dr. Bauer's restriction that Petitioner could perform only sedentary work, but she was unable to locate that
medical record at the deposition and she admitted that Dr. Bauer's June 14, 2008 report stated that he could not
conclude what activities Petitioner could or could not perform based on the invalid December 5, 2007 functional
capacity evaluation results. PX15, pp. 23-24, 26-28. Finally, Ms. Entenberg acknowledged that the cashier and
food preparation worker positions identified by Vocamotive were appropriate unskilled placement jobs for
Petitioner. PX15, pp. 29-30.
Petitioner testified that she has continued to look for work after March of 2009 on her own by either submitting
applications in person or calling over the phone. Tr. pp. 126-128. She applied for part-time position with jewel
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in her neighborhood in Arlington Heights and she called a couple of prospective employers that she found in the
newspaper including a hotel for a desk clerk position. Tr. pp. 128-130. She testified that she does not believe
she can work with her hands, but she can answer a phone. Tr. p. 130.

Continued Medical Treatment
Petitioner testified that she saw Dr. Stamelos on October 4, 2010 and she believes she has seen him two or three
times thereafter. Tr. p. 126. Petitioner understood that Dr. Stamelos' bill was not paid. Tr. p. 146. The
Arbitrator notes that the parties have stipulated that if Dr. Stamelos' bill has been paid Respondent would
receive credit for that payment. A.Xl; AX2; Tr. p. 148.

Dr. Stamelos' Deposition
Dr. Stamelos submitted to a deposition on April17, 2009. PX12. He is a board-certified orthopedic surgeon.
/d, p. 5.
Dr. Stamelos testified that Petitioner described doing many things at work that were manual, repetitive, and
even lifting. PX12, p. 11. He testified that Petitioner reported using tools, screwdrivers, punches and
assembling or snapping things together then putting them in a box or wrapping them up "or whatever it is and
then at the end she had to put the box on a belt or something and put it on a skid." /d. Dr. Stamelos
summarized that Petitioner had a variety of duties working the upper extremities and that she could not "work
lifting and bending and twisting without the contributions of the shoulder, the neck and the hand." !d. On cross
examination, Dr. Stamelos testified that his understanding of Petitioner's work was all based on what Petitioner
told him. PX12, pp. 61-62. Dr. Stamelos added that "I have many Motorola patients in the past. So my
experience with Motorola was repetitive usage of their extremities. But I never actually had a nurse visit me or
somebody giving me a job description of [Petitioner's] work." PX12, p. 62.
Dr. Stamelos testified that Petitioner's initial complaints were cervical spine stiffness and pain, left shoulder
pain, and tingling in both hands, primarily on the left. PX12, p. 7. On cross examination, Dr. Stamelos
conceded that his November 14,2001 note makes no mention of carpal tunnel condition or findings with regard
to Petitioner's hands. PX12, pp. 38-40. He further conceded that his note of Petitioner's December 5, 2001 visit
makes no mention of carpal tunnel although he explained that the C6/C7 innervates the same area of the hand
that the carpal tunnel innervates and he did not have any specific objective testing of carpal tunnel at that time.
PX12, p. 41.
On cross examination, Dr. Stamelos testified essentially that Petitioner's very large herniation at C6/C7 on the
left was masking Petitioner's mild to moderate carpal tunnel syndrome through February 20, 2002. PX12, pp.
42-43. He also testified that Petitioner complained more about left-sided symptoms than right-sided symptoms
through March of 2002. PX12, p. 48. Then, Dr. Stamelos further testified on cross examination that Petitioner
was complaining more about right-sided symptoms in 2009, but qualified his response by stating that
Petitioner's left-sided symptoms masked Petitioner's right-sided symptoms. PX12, p. 48.
Petitioner did not show Dr. Stamelos how she performed her work. PX12, pp. 11-12. Dr. Stamelos merely
noted that Petitioner did thousands of maneuvers per day automatically according to her report. !d. Dr.
Stamelos opined that various maneuvers performed repetitively by Petitioner is the "most consistent and
accepted way to create carpal tunnel." PX12, pp. 12-13. Dr. Stamelos also testified that Petitioner never
stopped complaining about her hands, but "[w]hen I took her off of work, her symptoms subsided, by [sic] her
condition didn't improve." PX12, p. 13. On cross examination, Dr. Stamelos testified that he took Petitioner
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off \YOrk even when her carpal tunnel syndrome was not improving because Petitioner had multiple orthopedic
problems and a psychiatric problem. PX12, p. 59. He testified that he would not have necessarily taken
Petitioner off work solely for the carpal tmmel syndrome and might have only restricted her work, but he also
testified that "Dr. Bauer also had a lot to do with it." PX12, p. 60.
Dr. Stamelos testified Petitioner's neck and shoulder symptoms improved after her neck surgery, but "there has
been a consistency to the symptoms of her hand. When she didn't work or didn't use her hand, the symptoms
are not as strong but she still has difficulty with cold, when she sleeps, she has difficulty buttoning her buttons.
In other words, the condition is ongoing and stagnant and nonimproving. In other words, the intensity of the
symptoms worsened with her doing anything manual, but if she doesn't do anything, she doesn't get an
improvement, she just has the carpal tunnel condition, primarily on left and some on the right." PX12, pp. 1819.
To explain why Petitioner's carpal tutulel syndrome did not improve while she was away from her job, Dr.
Stamelos testified about the deterioration of the ligaments, bones, and tendons in the carpal tunnel due to
overuse, age, gender, and other factors such that "once you have carpal tutulel you cannot not have carpal
tunnel." PX12, pp. 19-22. He further testified that while Petitioner "would have had carpal tunnel" given the
type of work that she was doing at 20 years old, her carpal tunnel syndrome has nothing to do with her gender
and normal hormonal changes at her age, but rather it was in addition to her predisposing factors. PX12, pp. 2223. On cross examination, Dr. Stamelos acknowledged that there were many studies showing a peak of carpal
tunnel symptomatology in women during menopause between 45 and 55 years of age, however he believed that
there had not been any studies regarding Petitioner's particular body habitus (i.e., approximately 190 pounds and
5'3 tall) and the incidence of carpal tunnel. PX12, pp. 47-48. He also testified that the lack of surgical
intervention for carpal tunnel syndrome could have had an impact on the severity of Petitioner's condition and
that Petitioner continued to refuse such surgery through July of 2003. PX12, pp. 46, 49-50.
Regarding Petitioner's capability of returning to work, Dr. Stamelos testified that "it would have to be one of
these special jobs that would be a job that would have to -- we do a functional capacity evaluation and she
would just sit and watch a TV screen or an inspector or somebody, in other words where there is no use of the
hand. And then there is issue of getting to work and coming home and there is an issue of cold versus warmth.
In other words the hands are very sensitive to the cold, so it would have to be a designer job for her to work."
PX12, p. 25.

In response to a lengthy hypothetical question posed by Petitioner's counsel, Dr. Stamelos testified that
Petitioner was " the poster girl for repetitive motion carpal tunnel disease. There is no question in my mind that
her condition, 3000 manual repetitive usage of her extremities a day, doing the work at Motorola, contributed
and caused her carpal tunnel primarily in the left, but also on the right." PX12, pp. 25-29. He further testified
that the same repetitive conditions that cause carpal tunnel can also cause lateral epicondylitis in some people
and that the conditions were irreversible and could only be corrected with surgery. PX12, pp. 29-30. According
to Dr. Stamelos, Petitioner did not know what carpal tutulel was until she saw him and that when he "told her
about the surgery she was completely against it because she thought I was making it up." PX12, pp. 30-31.
Ultimately, Dr. Stamelos testified that he was "positive" that Petitioner's work activities contributed or caused
Petitioner's carpal tunnel. PX12, p. 36.
Dr. Stamelos opined that Petitioner could not return to a repetitive nature job at that time. PX12, p. 30. On
cross examination, he clarified this opinion and testified that Petitioner would never be able to return to
repetitive usage work without an operation. PX12, p. 46.
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Dr. Stamelos opined that the vocational training that Petitioner was receiving for computer usage was
inappropriate because Petitioner's carpal tunnel syndrome was a deterrent for manual work, data entry, or
computer work. PX12, p:-30.

Elli Tavlor
Elli Taylor ("Ms. Taylor") testified that Petitioner's counsel had previously represented her in a worker's
compensation case against Respondent related to her left hand/thumb while working on a different line from
Petitioner. Tr. pp. 159-160, 174. Ms. Taylor testified that her case was settled. Tr. p. 160.
Ms. Taylor testified that she worked in the same department as Petitioner for a long time. Tr. p. 160. She also
viewed Respondent's Exhibit 4 and testified that it only partially accurately portrayed what Petitioner did at
work. Tr. p. 161. Ms. Taylor testified that Petitioner worked a lot on laser, which was shown in a little bit of
the video, but Petitioner also did a lot of work in manual tune and there were only a few people that could do
that "[b]ecause it's very, very difficult." Tr. p. 161. Ms. Taylor observed approximately tluee or four other
employees, including Petitioner, performing manual tune duties while Ms. Taylor worked for Respondent, but
she did not ever perform manual tune duties after one unsuccessful attempt to do so. Tr. pp. 162-167, 170, 181182.
Ms. Taylor testified that she observed Petitioner performing work on laser and operating about four machines.
Tr. p. 170. She testified that she did not observe others operating four machines. Tr. p. 170. Ms. Taylor also
testified that she observed Petitioner working in pick and place once in a while and very little "because it's one
of the easier jobs." Tr. p. 172.
In addition, Ms. Taylor testified that everyone did FQNinspection and that whenever there was a problem, such
as an injury, Respondent would place the employee in inspection because it was easy and not hard on the neck
or back or hands because the employee is looking at something through a magnifying glass to determine if all
the parts are in their proper place. Tr. pp. 172-173.
On cross examination, Ms. Taylor testified that in 2001 she worked in the microcircuits department for
approximately 3-4 years and her supervisor with Keith Lulik. Tr. pp. 176-177. Ms. Taylor testified that she was
transferred and believed that she still worked in the same area, microcircuits, in 2004 for one year under another
supervisor, Maria. Tr. pp. 177-178. Ms. Taylor was never supervised by Petitioner supervisor, Frank
Neugebauer. Tr. p. 178.
Ms. Taylor also testified that while she was employed by Respondent she did laser trinuning, pick and place,
and FQA. Tr. p. 181. Ms. Taylor testified that FQA and pick and place are light jobs, but laser trim is not
because the employee was standing-although she also testified that the employee is not really lifting anything.
Tr. p. 182.

Additional lnfonnation
Petitioner testified that she was terminated from her position with Respondent and she has not worked since
September 24, 2004 for any employer. Tr. pp. 55, 119. Petitioner testified that she has not received any other
workers' compensation [benefits payments] other than those to which she testified at trial. Tr. p. 55.
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Petitjoner remains under the care of a primary care physician and occasionally sees Dr. Stamelos. Tr. p. 56.
She also testified that she is ready willing and able to undergo the recommended carpal tunnel surgery. Tr. p.

61.
As of the date of her testimony, Petitioner testified that she is in pain and cannot sit or stand for more than a
certain amount of time because of her back. Tr. pp. 63-64. She also testified that she lost the ability to move
her body more than 40% and that she has to move her whole body to the left or to the right, that she has
difficulty bending her head in the front or in the back to wash her hair, that she cannot lift herself from sleep
(that she has to reach for something like the bed board in order to get up from the bed), that she suffers while it
is raining, and that she is on pills. Tr. pp. 63-64.
With regard to her hands, Petitioner testified that they were numb, that she loses objects from her hands, that she
sometimes lacks feeling in her hands when handling money, that her thumb is tingling like it is stuck, and that
she cannot move her right thumb at all. Tr. pp. 64-65. She also testified that she experiences this in both hands,
but that her right hand is worse. Tr. p. 65.
Petitioner can drive her van, but testified that she cannot sit for a long time and drives only for shopping and
similar activities because of pain that "is killing her" in the upper thoracic lower cervical spine area. Tr. pp.
131-134.
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ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above, and the Arbitrator's and
parties' exhibits are hereby made a part of the Commission file. After reviewing the evidence and due
deliberation, the Arbitrator fmds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (F). whether the Petitioner's current condition of
ill-being is causallv related to the injurv. the Arbitrator finds the following:
Ce,ical Spine and Left Arm Radiculopathy
The Arbitrator notes that the parties do not dispute causation regarding Petitioner's cervical spine injury
stemming from either date of accident. Notwithstanding, the Arbitrator fmds that Petitioner's cervical spine
condition and the associated left arm radiculopathy is causally related to her undisputed accident on October 10,
2001 which was aggravated on the date of her second undisputed accident, September 23, 2004.
Petitioner's testimony about the traumatic mechanism of injury occurring on October 10, 2001 and her onset of
symptoms is corroborated by record evidence, supported by contemporaneous and objective test results, and
supported by objective clinical findings made by various treating physicians and independent medical
examiners. Regarding her first accident, Petitioner testified that she felt a hard, stinging pain in her back when
she pulled a box of fixtures while working on the pick and place assembly line. Regarding her second accident,
Petitioner testified that she was lifting boxes on September 23,2004 when she hurt herself and felt a sharp pain.
Overall, the record corroborates Petitioner's testimony about these traumatic mechanisms of injury at trial as
well as her symptoms from each date of injury through the date of her testimony at arbitration.
Furthermore, there is no evidence that Petitioner had any cervical spine injury, left shoulder injury, or left-sided
symptoms radiating down to her mid-arm prior to her first accident. The record contains credible evidence that
Petitioner's second accident aggravated her cervical spine condition-although Petitioner initially refused
recommended surgical intervention for years-given Dr. Bauer's objective fmdings throughout his treatment of
Petitioner particularly when viewed in light of the Section 12 opinions rendered by Drs. Skaletsky and Levin.
While the Arbitrator notes that Petitioner's treating physician, Dr. Bauer, placed her at maximum medical
improvement regarding her cervical spine condition on October 31,2007, and that Dr. Levine also opined that
Petitioner had reached maximum medical improvement, the parties proceeded to trial pursuant to Petitioner's
Section 19(b) and Section 8(a) motion and a fmding on the nature and extent of Petitioner's injuries is
premature.
Based on the foregoing and the record as a whole, the Arbitrator fmds that Petitioner's current cervical spine
condition and associated left arm radiculopathy is causally related to her undisputed accident on October 10,
2001 which was aggravated on the date of her second undisputed accident, September 23, 2004.

Bilateral Carpal Tunnel Syndrome
The Arbitrator finds that Petitioner failed to meet her burden of proof to establish a causal connection between
her current bilateral carpal tunnel syndrome condition and either accident at work. Specifically, the Arbitrator
finds that Petitioner's testimony at trial with regard to this condition is not credible, overall, and that it is
materially and repeatedly inconsistent with other record evidence. Moreover, the Arbitrator finds that the
opinions of Petitioner's treating physicians, Dr. Stamelos and Dr. Williams, as well as the opinion of
Petitioner's independent medical examiner, Dr. Chmell, are unpersuasive given the record as a whole.

33

14 I ::r CC 0098

Paras v. Motorola
04 WC59273

First, the Arbitrator addresses Petitioner's testimony about her assigned job duties and actual work activities as
compared to record evidence; it is erratic, at best. The record contains varied, vague and contradictory reports
made by Petitioner at trial about the job duties she was required to perform and the work activities in which she
actually engaged when compared to reports made by her to treating physicians and Section 12 examiners. The
record is similarly incongruent as to the amount of time (i.e., hours per day, days per week, etc.) that Petitioner
spent performing any particular duty (i.e., using tweezers/pliers, lifting up to 50 lbs., using screwdrivers with
15-20 lbs. force, using vibratory tools, etc.) in any position (i.e., pick and place, laser, inspection/repair, light
duty positions, etc.) and for how long she did so (i.e., weeks per month, months per year, etc.). While Petitioner
is not a sophisticated claimant and she might not reasonably be expected to recall exact details about her job
duties and actual work activities during exact time frames over many years, it is reasonable to expect that
Petitioner could consistently recall general details of her job duties and work activities performed during general
timeframes that generally correlate to reports made by her to physicians since her first injury in 2001. Given the
disparity in the record regarding whether Petitioner injured herself in two traumatic incidents or whether she
sustained repetitive trauma injuries as she now claims stemming in whole or in part from her work activities,
Petitioner's evidence about her job duties and actual activities is significant. The Arbitrator finds that
Petitioner's testimony is wholly inconsistent with record evidence about her job duties and the work activities
that she actually performed and, thus, is not credible.
To wit, the record reflects the following varied, vague, inconsistent and/or directly contradictory reports offered
by Petitioner: (1) she worked in manual tune for several years approximately 80% of the time 10 hours per day/5
or 6 days per week and she worked in laser much of the remaining time and, limitedly, filled in the pick and
place and inspection/repair positions; (2) when she worked in manual tune, she used a small screwdriver-type
tool on small circuit boards of differing sizes and she turned her fmgers all day long in all directions; (3) when
she worked in laser she did so approximately 8-10 hours per day, 4-5 days per week in 2002 and 2003; (4) when
she worked in laser she operated four laser machines simultaneously by going from one machine to another and
"UJumping like crazy, around" however she admitted that when she worked in laser she only used a computer
mouse; (5) when she worked in laser, she worked four machines, which is contradicted by an October 14, 2004
incident report reflecting that she was working three machines which was crossed out; (6) she worked using an
air gun with 15-20 pounds of pressure to close transceivers with screws while in the repairs position, although
there is no specification for how often or for how long; (7) in the FQA position she worked in a seated position
and used tweezers/brushes/pliers to inspect/clean circuit boards of varying sizes and types that came down a
conveyor belt before placing completed ones into a box; (8) in the pick and place position she would snap a part
onto a circuit board that came to her on a conveyor belt then placed assembled boards back onto to the conveyor
belt; (9) she was lifting 50 lbs. every twenty minutes in her full duty job before her first injury, although there is
no specification about what that job was or how long she was in that job; ( 10) she worked "light duty" after her
return to work [in August of 2002] until April of 2004; ( 11) she only worked "light duty" for one or two weeks
after her return to work in August of 2002 before she was performing full duties again, which is contradicted by
an October 2, 2002 note and another February 25, 2004 note of Dr. Stamelos that Petitioner was still working
light duty; (12) Respondent never accommodated her restrictions with light duty work and she was lifting up to
50 lbs. again before her second injury on September 23, 2004, although there is no specification about what that
job was or how long she was in that job; and (13) she worked on an assembly line performing unspecified
repetitive motion activities with her hands and wrists for 27 years and she had worked primarily with tweezers
and screwdrivers while working on transceivers "doing pretty much the same thing" on a daily/weekly/monthly/
yearly basis since approximately 2001.
As reflected in the fmdings of fact, the aforementioned list of inconsistencies between Petitioner's reported job
duties and actual work activities before and at the time of both accidents at work is not exhaustive. The
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variations in Petitioner's reports on this subject at trial are evident when comparing her testimony on direct and .
cross examination as well as when comparing her testimony overall with reports that she made to treating
physicians and independent medical examiners in contemporaneously created records. Petitioner' s reports about
her job duties and work activities are also inconsistent with and contradicted by written job descriptions. In
particular, while the job descriptions offered by Petitioner require repetitive movements, none of them require
sufficient force or significant use of vibratory tools as opined by Dr. Fernandez to make the repetitive motions a
contributing factor in the development of Petitioner's bilateral carpal twmel syndrome. In any event, the
variations in reported job duties bear unfavorably on Petitioner's credibility.
Moreover, Petitioner's physicians, Dr. Stamelos, Dr. Williams and Dr. Chmell (an independent medical
examiner), all relied on Petitioner's reports about her job duties and actual work activities and/or a summary of
these created by her attorney in opining that causal connection exists between her condition and both accidents
at work. The work activities performed by Petitioner as reported by her vary from one physician to the next and
none of the aforementioned physicians reviewed Petitioner's written job descriptions, physical demand
requirements, or viewed any video depicting any of the types of work activities in which Petitioner was required
to engage at any point during her employment with Respondent.
Second, the Arbitrator notes that the contradictions contained in the record about the mechanisms of Petitioner's
injuries. While accident is not in dispute, the Arbitrator notes that Petitioner's applications for adjustment of
claim in both cases, the histories given by Petitioner throughout her treatment, and the information made
available to physicians opining on causal connection initially allege traumatic injuries and not repetitive trauma
injuries. Petitioner's reports on this subject are as disparate as her reports about her job duties and work
activities (e.g., Petitioner's report to Dr. Chmell on June 14, 2008 approximately 7 years after her first injury
that she injured herself on October 10, 2001 when she was repeatedly lifting and pulling 50-pound boxes of
steel fixtures resulting in left shoulder and arm pain is singular and contradicted by several other versions of the
mechanism of injury on that date throughout the record). In at least one instance, Petitioner also refused to
provide historical information to a physical therapist during a functional capacity evaluation about her
September 23, 2004 injury. PX6 (On December 5, 2007, Petitioner reported that she had a work related injury
to her neck on September 23, 2004, but "refused to give the therapist any additional history." (emphasis in
original)). The FCE was deemed invalid due to submaximal effort. While the discrepancies regarding the
mechanisms of injury alone might not be dispositive even on the issue of accident, it is limitedly relevant here
where the dispute centers on whether Petitioner's bilateral carpal tunnel syndrome developed in whole or in part
as a result of repetitive trauma and not any traumatic injury. The Arbitrator finds that these discrepancies
further erode Petitioner's credibility and they bear on the reliability of the opinions rendered by Dr. Stamelos,
Dr. Williams and Dr. Chmell because they relied primarily on Petitioner's reports.
Third, the Arbitrator addresses the causal connection opinions of Dr. Stamelos, Dr. Williams, Dr. Chmell, and
Dr. Fernandez. The first three physicians opine that a causal connection exists between Petitioner's bilateral
carpal tunnel syndrome and one or both work injuries. Dr. Fernandez opines that no causal connection exists;
the Arbitrator agrees.
Dr. Stamelos fervently contends in his deposition, in narrative reports, and throughout his treating records that
Petitioner's repetitive work activities contributed to and caused her bilateral carpal tunnel syndrome. The
Arbitrator finds that Dr. Stamelos' opinion is not persuasive and gives it no weight.
At trial, Petitioner testified that she was injured on October 10, 2001 when she pulled fixtures from below the
assembly line to place them on the table while working the pick and place position. She then experienced a
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"har9 pain" in her back. Given the record as a whole, it is apparent that Petitioner sustained a traumatic injury
resulting in immediate onset of symptoms that she localized to the back of her neck and/or her left shoulder
which was ultimately diagnosed and treated as a cervical spine condition. In any event, the fact that Petitioner
sustained a traumatic injury is corroborated by the record overall and it is inconsistent with Dr. Stamelos'
medical records that Petitioner purportedly reported a repetitive trauma injury from the beginning.
On November 14, 2001, Dr. Stamelos' records show that reported an injury to her left shoulder due to repetitive
usage. His records from this date forward are consistently inconsistent regarding whether Petitioner injured
herself in a traumatic incident while pushing/pulling/lifting weight, or if she had a traumatic onset of pain
secondary to repetitive usage of the left upper extremity (or both extremities, for that matter). Contemporaneous
diagnostic records reveal that Petitioner reported a traumatic pushing and pulling injury and not an injury
stemming from repetitive usage as Dr. Stamelos contends. Even the MRis and EMG/NCV that Dr. Stamelos
ordered were performed to rule out left shoulder impingement versus a rotator cuff tear as a result of a
pushing/pulling injury and not to diagnose any repetitive trauma medical condition based on left-sided or
certainly bilateral carpal tunnel syndrome symptomatology.
These important contradictions are highlighted in Dr. Stamelos' deposition. He testified that, while Petitioner
told him that she injured herself secondary to pushing a lot of weight, "[w]ell, that's what size said in Greek,
maybe I misinterpreted. Wllat size meant was repetitive motion. There is no Greek word for repetitive
motion. Pushing a lot of weight or doing a lot of work, work with her hands of course." PX12, p. 51 (emphasis
added). He added, "I think there is weight involved, but I think size meant just an awful lot of work went
through her hands, that would be a good way to describe it. [ .. .. And, there] was lifting in her job. She said she
had to lift some boxes after she filled them, but she said most of her work was doing repetitive motion. And
somebody, I think, I don't remember, somebody I think it was this doctor who saw her, said she did like 3,000
maneuvers a day or something[, which was Petitioner's estimate to that doctor and probably to him as well.]"
PX12, pp. 51-52 (emphasis added). In addition to the self-evident inconsistencies and liberal interpretations
made by Dr. Stamelos about what Petitioner said and what he thinks she meant to say, the Arbitrator notes that a
simple internet search for the Greek-English translation of the word "repetitive" renders several immediate
results including one for the phrase "done repeatedly."
On cross examination, Dr. Stamelos gave a general differential diagnosis explanation to account for his
treatment and focus on Petitioner's central issue (i.e., the neck/left shoulder) instead of her left hand and then
both hands for suspected carpal tunnel syndrome. In addition to the context explained above, Dr. Stamelos'
otherwise reasonable explanation for his initial treatment and diagnostic focus is not persuasive in this case
when his records so blatantly lack in objective clinical findings at most visits such that his diagnoses and
ultimate causal connection opinions are reliable. Based on the foregoing, the Arbitrator ftnds that Petitioner did
not report any repetitive usage injury to Dr. Stamelos, but rather that he inferred and concluded as much without
relying on objective medical evidence in support thereof.

In addition, Dr. Stamelos admits that he did not review Petitioner's specific job description(s), he is unsure of
what exactly Petitioner did "3,000" times per day over 27 years, and Petitioner did not demonstrate to him the
repetitive activities that she performed at work. He admits that he had many of Respondent's patients in the
past so his "experience with Motorola was repetitive usage of their extremities." He also admits that in at least
one instance he essentially gave Petitioner the opinion that she wanted in a narrative report because he "would
just rather write it and get her off [his] back than argue with her." PX12, pp. 50-51.
Similarly, the Arbitrator finds that Dr. Stamelos' causal connection opinion regarding Petitioner's bilateral
carpal tunnel syndrome and her September 23, 2004 injury is unpersuasive. Dr. Stamelos failed to note
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objective clinical findings at most of Petitioner's visits to support his opinion. He relied on Petitioner's
unreliable and inconsistent reports about the mechanism of injury. Dr. Stamelos also relied on Petitioner's
inconsistently reported job duties and actual work activities, while opining on causal connection without the
benefit of any actual job description or other indication of Petitioner's actual work activities. Moreover, as
reflected in his deposition testimony, Dr. Stamelos had already opined that Petitioner's work activities caused
her carpal tUIUlel syndrome and he steadfastly maintained his causal connection opinion regarding Petitioner's
September 23, 2004 injury while relying primarily on Petitioner's unreliable reports to him.
For example, at trial Petitioner testified that she sustained a traumatic injury while lifting boxes when she hurt
herself and felt a sharp pain. Petitioner's testimony on direct and cross examination and her handwritten
incident report dated October 14, 2004 conflict regarding the position that she worked when she was injured,
manual tune or laser. In further contrast, Dr. Stamelos' records contain two different progress notes dated
September 27, 2004 in which Petitioner reportedly sustained "a repetitive motion injury while working in the
assembly line" and that she returned after an injury at work four days earlier with "quite significant" pain
complaints of neck stiffness, pain, and radiculopathy "that has occurred since the time of the injury while
working at Motorola." Dr. Stamelos' most contemporaneous progress notes to Petitioner's September 23, 2004
injury do not specify Petitioner's job at the time of her injury or any objective clinical findings or measurements
to support his contention that Petitioner's previously diagnosed bilateral carpal tunnel syndrome was somehow
aggravated by the incident at work.
In fact, Dr. Stamelos admitted on cross examination that Petitioner had no hand complaints only four days after
her second work accident all the way through November 17, 2004. He further admitted that he did not treat
Petitioner for carpal tUIUlel syndrome from the second half of 2004 through 2007, althougl;l he qualified his
response by stating that he treated Petitioner for the more important cervical injury. Indeed, Dr. Stamelos could
not reasonably treat Petitioner for bilateral carpal tunnel syndrome as his records do not refer to Petitioner's
carpal tunnel condition until July 31, 2006 and they are similarly devoid of reference to objective fmdings
through that date and thereafter supporting his ultimate, albeit conclusory, opinion that Petitioner's work
activities somehow aggravated Petitioner's already causal connected bilateral carpal tunnel syndrome.

Dr. Stamelos' records are also conspicuously devoid of objective clinical fmdings or corroborative
symptomatology complaints made by Petitioner to support his conclusion about the relatedness of Petitioner's
bilateral carpal turmel syndrome to her work activities after either injury at work. Even assuming that
Petitioner's report of numbness, pain and tingling radiating down to the frrst three digits of the left hand on
November 14,2001 and December 5, 2001stemmed from Petitioner's left sided carpal turmel syndrome as a
result of either a traumatic or a repetitive trauma injury, Dr. Stamelos' records are devoid of any physical
examination fmdings related to the left hand or wrist, much less the right hand or wrist, through the majority of
his treatment of Petitioner. In fact, the frrst time that Dr. Stamelos' records refer to carpal tunnel syndrome is on
December 11, 2001 in Petitioner's EMG/NCV results. Prior to and even after this date, Dr. Stamelos' records
do not reference any Tinel's, Phalen's or any other objective examination fmdings to clinically correlate
Petitioner's left hand numbness and tingling into the frrst three digits with her repetitive work activities as
opposed to radiculopathy stemming from Petitioner's later-diagnosed cervical condition. Dr. Stamelos even
admits in his deposition that Petitioner never showed him exactly what she did at work and he never reviewed
any job description for Petitioner such that he could plausibly opine based on objective medical evidence that
her left (or right) hand condition resulted even in part from activities at work.
Additionally, Petitioner did not complain of any traumatic injury to the right arm, hand or wrist at any time, nor
did she report any right hand/wrist symptomatology until March 20, 2002 when she had been off work for a
little over four months and she first reported "numbness and tingling in the bilateral hands, left hand worse than
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right." PX5 (emphasis addecl), Thereafter, on October 2, 2002, while Petitioner was working light duty Dr.
Stamelos diagnosed Petitioner with "( c]ontinued bilateral hand pain, carpal tunnel syndrome and cervical
syndrome" even though the work note provided for her only reflects "cervical strain, radiculitis" and different
work restrictions than those identified in Dr. Stamelos' progress note. PX5. Petitioner did not seek medical
treatment again for nine months until July 2, 2003 and then again for approximately eight months until February
25, 2004 at which time Dr. Stamelos noted that Petitioner would either need surgery at C5-C7 or permanent
work restrictions to accommodate the herniated discs in her neck and left radiculopathy, but he did not mention
Petitioner's carpal tunnel syndrome, any complaints by Petitioner of bilateral hand pain or right-sided symptoms,
much less any objective clinical findings on examination of Petitioner. Approximately one month later, on
March 31, 2004, Petitioner returned reporting ongoing neck pain, but she did not report pain in either arm or
hand. Three months afterwards, on June 30, 2004, Dr. Stamelos noted that Petitioner had carpal tunnel
syndrome and needed surgery, that she had low back pain, and cervical spine syndrome due to herniated discs at
C5-C7 .. all from an injury on October 10,2001 at Motorola." PX5. Petitioner's only report of low back pain
prior to this time was on July 2, 2003, approximately one year and nine months after her work accident, and now
one year after her only complaint of low back pain on July 2, 2003.
Another three months later (and four days after her second accident) on September 27, 2004, Dr. Stamelos noted
that Petitioner returned after sustaining "a repetitive motion injury while working in the assembly line and
pushing ftxtures." PX5. This mechanism of injury is similar to that reported by Petitioner on cross examination
and noted in Dr. Stamelos' November 14, 2001, July 2, 2003, and February 25,2004 progress notes. He
diagnosed Petitioner with herniated discs at C5-C7, but makes no mention about carpal tunnel symptomatology
or examination findings in either arm or hand other than radiating symptoms to the left upper extremity from the
cervical condition. Dr. Stamelos' records contain two different progress notes dated September 27, 2004, the
second of which refers to Petitioner's September 23, 2004 accident after which she complained of significant
neck stiffness, pain, and radiculopathy that Dr. Stamelos noted ..has occurred since the time of the injury while
working at Motorola. The radiculopathy and the pain was so severe that she had to get an emergency
appointment to see me where I will try to treat her for these new symptoms that she has developed." PX5. Dr.
Stamelos' records, however, are unclear about the new symptoms that Petitioner reported on September 27,
2004, whether they involved Petitioner's bilateral hands, and no objective examination findings are noted that
distinguish Petitioner's new symptoms from those resulting from the October 10, 2001 injury. Again, Dr.
Stamelos does not reference any symptomatology or diagnoses in any other body part whatsoever and no
objective evaluation of Petitioner's hands was identified in the records. Dr. Stamelos' records continue to be
vague through October 13, 2004 and refer to a continuation of the "current course of management" without any
objective clinical examination fmdings regarding Petitioner's neck, anns, or hands in reference to any of
Petitioner's reported symptomatology. As reflected in the fmdings of fact, the aforementioned list of missing or
inconsistent information contained in Dr. Stamelos' records is not exhaustive. Based on all of the foregoing, the
Arbitrator fmds that Dr. Stamelos' causal connection opinions with regard to either of Petitioner's work
accidents are unpersuasive and gives them no weight.
Finally, the Arbitrator gives little weight to the opinions of Dr. Williams and Dr. Chmell. Dr. Williams' causal
coru1ection opinion is predicated on a single examination, limited medical records available for review, and
incomplete, if not completely inaccurate, information about Petitioner's work activities. Dr. Williams admitted
that he did not have Petitioner's actual job description to consider, he did not view any video depicting any of
Petitioner's job duties, and he also testified that he based his opinion on his understanding that Petitioner worked
in manual tune which required repetitive forceful activities, extensive use of small tools, continuous
gripping/grasping/pinching/fine motor activities, and the use of vibratory tools garnered from Petitioner's
reports to him and a summary of work duties compiled by Petitioner's counsel. According to her testimony at
trial, Petitioner was not working on manual tune or performing related functions at the time of either incident in
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2001 or 2004. As explained in detail above, the job duties and work activities reported by Petitioner conflict
throughout the record.
Dr. Williams also admitted that there was an increased incidence of carpal tunnel syndrome stemming from
genetic factors including age, gender (in postmenopausal women), and increased weight. Regarding the curious
increase in Petitioner's symptomatology while she was not at work, Dr. Williams contended that her bilateral
carpal tunnel syndrome was "masked" by the cervical spine condition and related symptomatology and that
Petitioner initially sustained a "double~ pinch" or "double-crush" injury. Dr. Williams' opinion does not,
however, adequately explain how Petitioner's left sided cervical spine condition and symptoms masked right
sided carpal tunnel for years which is in a very different anatomical distribution than Petitioner' s left sided
carpal tunnel.
Dr. Chmell's causal connection opinion is similarly predicated on a single examination, limited medical records
available for review, and incomplete, if not completely inaccurate, information about Petitioner's work activities
and the mechanisms of injury. Based on all of the foregoing, the Arbitrator assigns little weight to the causal
connection opinions of Dr. Williams and Dr. Chmell.
The Arbitrator does fmd Dr. Fernandez's opinion to be persuasive given the totality of this record. He is the
only physician to review any job description or specific physical demand description of any of Petitioner's
positions with Respondent. He is the only physician that viewed the performance of any of Petitioner's
activities at work in a video, even if the activities were done at a slower pace or on fewer machines than
Petitioner reports she worked. He is also the only physician to plausibly explain that the potential multifactorial
causes of carpal tunnel syndrome do not automatically result in a causal connection opinion linking a patient's
work activities and carpal tunnel syndrome; each factor much be considered in the full context of the patient's
case including consideration of the specific work activities. For example, Dr. Fernandez plausibly explained
that repetitive hand/wrist activities, the use of a vibratory air tool, or the use of any hand tool no matter how
repetitively, would not in and of itself cause bilateral carpal tunnel syndrome; it would depend on the type of
tool and the force associated with the use of the tool and the repetitive and heavy or forceful gripping/grasping/
tool use. Dr. Fernandez also admitted that while Petitioner's reported tasks were repetitious and had occurred
over decades they were also relatively varied and none of the activities involved gripping or grasping with
significant force, the use of heavy tools, or significant hyperextension or hyper flexion for prolonged periods of
time.
Furthermore, Dr. Fernandez noted that carpal tunnel syndrome is most commonly seen in females in Petitioner's
age group, that Petitioner was at additional risk given her increased body mass index, and that, while there was
no doubt that Petitioner's symptoms may increase or worsen with exposure to work activities, her condition
could also increase or worsen with exposure to any activities which did not warrant a fmding of causal
relationship or aggravation on that basis alone. Given the totality of the record, the Arbitrator finds that Dr.
Fernandez's opinion is persuasive and assigns greater weight to the opinion of Dr. Fernandez in this case
because his opinions are based on objective information and a more complete understanding of Petitioner's
medical condition and work activities rather than speculation, inference, conjecture or, primarily, Petitioner's
incomplete and unreliable reports.
Based on all of the foregoing, the Arbitrator finds that Petitioner failed to meet her burden of proof to establish a
causal connection between her current bilateral carpal tunnel syndrome condition and either accident at work.
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Lateral Epicondylitis
Petitioner contends that her left elbow condition is causally connected to one or both of her injuries at work.
Petitioner did not testify about any mechanism of injury occurring on either date of accident that would
plausibly give rise to her claimed current condition of ill being in the left elbow. Indeed, the record is devoid of
any elbow complaints made by Petitioner until May 7, 2008, over 6V2 years after her first accident and over 3V2
years after her second accident. On this basis alone, the Arbitrator fmds that no causal connection fmding is
reasonable given the enormous gap in time between Petitioner's accidents and any onset of left elbow
symptomatology. The Arbitrator also notes that Petitioner was not working during much of this time frame.
Notwithstanding, Petitioner's own physician, Dr. Williams, essentially discounts any such causal connection
fmding. While he opined that Petitioner's lateral epicondylitis is causally related to her injuries at work, he
could not identify when Petitioner's elbow symptoms began and he admitted that Petitioner's symptoms
developed in middle age which would not be masked by her cervical condition because it was not located in the
same anatomical distribution. Based on all of the foregoing, the Arbitrator fmds that Petitioner has not
established a causal connection between her claimed current left elbow condition of ill being and either work
accident.

In support of the Arbitrator's decision relating to Issue (.D. whether the medical services that were
provided to Petitioner were reasonable and necessarv. and whether Respondent has paid all appropriate
• charges for all reasonable and necessarv medical services. the Arbitrator finds the following:
Petitioner alleges entitlement to payment of $8,913.00 in outstanding medical bills from Dr. Stamelos only.
AX1;AX2. The bills submitted from Dr. Stamelos reflect dates of service, but not the specific medical
treatment underlying each bill. PX16. As causal connection has been resolved in Petitioner's favor with respect
to her cervical spine and left arm radiculopathy condition only, the Arbitrator finds that any medical bills related
to Petitioner's cervical spine and left ann radiculopathy condition are reasonable and necessary. The Arbitrator
awards such bills. The Arbitrator further fmds that any medical bills related to Petitioner' s bilateral carpal
tunnel syndrome or left lateral epicondylitis conditions are not reasonable or necessary and such bills are denied.

In support of the Arbitrator's decision relating to Issue (K). Petitioner's entitlement to TID benefits. the
Arbitrator finds the following:
There is no dispute regarding temporary total disability benefits in Case No. 02 WC 11336. The parties
stipulated that Petitioner received full wages while she was off work until she returned to work on August 20,
2002. See AX2. Petitioner asserts that she is entitled to temporary total disability from July 24, 2004 through
June 12, 2011. /d. Respondent disputes Petitioner's entitlement to temporary total disability benefits after May
5, 2009. ld. While parties are bound by their stipulations at trial, it appears from the evidence that the "5/5/09"
end date listed in the Request for Hearing form is a typographical error. Respondent argues, and Respondent's
Exhibit 12 reflects, that payments were made to Petitioner through March 5, 2009. The Arbitrator notes that
March 5, 2009 was a Thursday. Mr. Belmonte's fmal vocational rehabilitation report is dated March 9, 2009,
which the Arbitrator notes was a Monday. The Arbitrator finds that Petitioner is not entitled to temporary total
disability or maintenance benefits after March 9, 2009.
To the extent that Petitioner's physicians and Respondent's independent medical examiners opine on the matter,
they agree that Petitioner can work, but they disagree on the type of work that she can perform and to what
degree. Much discussion is contained in the various physicians' depositions about whether Petitioner could
work in a position where she types, but this is a red herring. There is no credible evidence in the record that
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Petitioner was ever asked to look for a job through Vocamotive or at any time that required her to type
repeatedly. In any event, given the fmdings and conclusions explained above on causal connection, the
Arbitrator is persuaded by the opinions of Dr. Fernandez. He opined that Petitioner could work full duty
without restriction and that she could keyboard and perform data entry. Moreover, as early as December 5, 2007
Petitioner failed to cooperate during a functional capacity evaluation when she refused to give the physical
therapist historical information. On March 24, 2008 Respondent's Section 12 examiner, Dr. Levin, opined that
Petitioner could work beyond a sedentary level as noted in the invalid functional capacity evaluation results.
Ultimately, the Arbitrator finds Dr. Fernandez's opinion on Petitioner's ability to work persuasive given the
totality of the record.
Next, the Arbitrator notes that Petitioner was not cooperative in vocational rehabilitation through a vocational
rehabilitation counselor and that she did not engage in an adequate self-directed job search such that she is
entitled to maintenance benefits (at the temporary total disability rate) pursuant to the Act. There is ample
evidence of Petitioner's non-compliance with the vocational rehabilitation program at Vocamotive. Petitioner's
reticence to look for any work is clear not only from Mr. Belmonte's records and deposition testimony, but also
from Petitioner's own testimony and other record evidence.
Vocamotive's records and Mr. Belmonte' s testimony about vocational rehabilitation efforts made between
August 6, 2008 and March 9, 2009 reflect myriad conduct indicating Petitioner's non-compliance including
Petitioner leaving before the end of a session, failure to attend sessions, failure to apply for job leads provided,
failure to participate in recommended vocational rehabilitation activities, failure to complete some job logs,
Petitioner's statements that she could not perform the reconunended activities or obtain employment, and her
selective cooperation in other recommended vocational rehabilitation activities at Vocamotive or on her own.
The Arbitrator places greater weight on the opinions of Mr. Belmonte than those of Ms. Entenberg given the
record in this case and fmds that Petitioner was not compliant in vocational rehabilitation.
Finally, Petitioner testified that she has continued to look for work after March of 2009 on her own by either
submitting applications in person or calling over the phone, that she applied for a part-time position in her
neighborhood, and that she called a couple of prospective employers through newspaper ads. Petitioner did not
provide any evidence of these or any other job searches performed after March 9, 2009. Thus, the Arbitrator
finds that there is no credible evidence of a self-directed job search sufficient to entitle Petitioner to maintenance
benefits after March 9, 2009.
Based on all of the foregoing, the Arbitrator fmds that Petitioner is not entitled to any temporary total disability
or maintenance benefits after March 9, 2009. The Arbitrator also finds that there is no evidence that Petitioner
was paid maintenance benefits on Friday, March 6, 2009 or Monday, March 9, 2009. See RX12. Thus, the
Arbitrator awards Petitioner these additional two days of maintenance benefits.

In support of the Arbitrator's decision relating to Issue (0). Petitioner's entitlement to prospective
medical care. the Arbitrator tinds the following:
As causal connection has been resolved against Petitioner with respect to her bilateral carpal tunnel syndrome or
left lateral epicondylitis conditions, the Arbitrator denies the requested prospective medical care related thereto.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

VICKY PARAS,
Petitioner,
NO: 02 we 11336

vs.

MOTOROLA, INC.,

14I :YCC0099

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b} having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of accident, occupational
disease, causal connection, medical expenses, temporary total disability, and "causal as to the
carpal tunnel,'' and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a detennination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
The Commission notes that the Arbitrator's internet search was improper and beyond the
evidence contained in the record. However, this error was harmless since this additional
information was not necessary for the Arbitrator to reach the appropriate conclusions on the
issues in this case.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 17, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
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without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice of Intent to File for Review in Circuit :ourt.
DATED:
o012214
CJD/se
049

FEB 1 1 2014

~
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Michael P. Latz

Ruth W. White

DISSENTING OPINION
I respectfully dissent and find that the testimony of Petitioner was credible as were the
causation opinions of Dr. Stamelos, Dr. Williams, and Dr. Chmell. Respondent's Section 12 Dr.
Fernandez opined that Petitioner's job duties did not contribute to or aggravate her bilateral
carpal tunnel syndrome (CTS) because he reviewed her job description and a video. However,
his testimony does not seem to be based on the actual facts of this case. Petitioner's undisputed
testimony was that the video was not representative of her work duties because it did not show
"manual tune" or "repair." (T.24). "Manual tune" involved using small screwdrivers and
required Petitioner to "turn [her] fingers all day long." (T.26). Petitioner testified that she spent
10 hours a day, 6 days a week doing that job and she noticed pain, numbness, and swelling in her
hands while doing it. (T.21, 27). Petitioner also did other jobs including "laser trim," "pick and
place," and "inspection and repair." (T.22).
Although the video shows the job of "laser trimming," Petitioner testified that she
operated four machines at once while the video only showed workers doing one. (T.lSO).
Petitioner testified that nobody else worked on four machines. (T.30). Petitioner testified that
she also worked in the "receiver line," which is not shown on the video, and used a pneumatic
screwdriver which involved applying 15 to 20 pounds of pressure. (T.67). Petitioner also
testified that the video didn't show pliers being used to cut some of the circuit boards. The video
only showed work on "the smallest boards." (T.l49). When Petitioner was returned to work with
light duty restrictions, she was put in "inspection" for only two weeks and then Respondent put
her back in "manual tune." (T.39).
Petitioner credibly testified that her hands were hurting her and she had numbness in her
fingers in 2001 but she thought it was related to her neck. (T.33). This is supported by the
medical records and testimony of her treating physician, Dr. Stamelos, that Petitioner was
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complaining of pain in her left hand and fingers along with numbness at that time. The first
mention of right hand numbness and tingling was several months later on March 20, 2002, after
Petitioner had been off work, and at a time when Dr. Stamelos noted that her neck and bilateral
shoulder pain were getting better. This lends credibility to his testimony that Petitioner' s
complaints have been similar since the very beginning, including numbness and tingling in both
hands (Px12 at 8) and that Petitioner has never stopped complaining about her hands (Id. at 13},
but he was more focused on her cervical and shoulder problems because those were more serious
(ld. at 42). He testified that Petitioner has double crush syndrome and that she is the "poster
girr' for repetitive motion carpal tunnel disease. (Id. at 29). He is "positive" that Petitioner's
work activities contributed to or caused her carpal tunnel. (ld. at 36).
Analyzing the testimony of Respondent's Dr. Fernandez in more detail, he testified that
Petitioner's pain behavior was not significantly beyond her objective findings and that she does
have a bad case of bilateral CTS with the right being much more severe than the left. (Rx7 at 12,
16). He did not believe that Petitioner's work duties, even if done for 27 years, would contribute
to CTS and felt that her condition was "idiopathic." However, he did admit that her symptoms
"manifested" while she did her job. (ld. at 20). Even though Petitioner's symptoms were worse
when she was working, he did not believe that this meant there was a causal connection. On
cross examination, he admitted that once someone has CTS, the symptoms can worsen over time
even if they aren't working. He also admitted that if the job description and video were not all
inclusive and she did, in fact, have to use vibratory tools, pinch/grasp, and press things into
place, this would be important in his determination of causation. (ld. at 26). He opined that if
Petitioner was exposed to heavy gripping, grasping, using tools on a repetitive basis, and certain
vibratory tools, "of course those could be contributory factors considered causal to" CTS. (ld. at
29). He also opined that Petitioner absolutely needs surgery.
In my opinion, Dr. Fernandez's opinion is based on an incomplete understanding of
Petitioner's job and should be discounted for that reason. Although the Arbitrator found the
opinions of Petitioner's own doctors to be faulty for the same reason, she believed Or. Fernandez
because he viewed the video and reviewed the job description. However, as discussed above,
this is immaterial when the video does not show all of Petitioner's job duties and particularly
does not show the most strenuous ones.
In addition to Dr. Stamelos, Petitioner was examined by Dr. Williams who felt that there
was a significant relationship between her work and her carpal tunnel syndrome. (Px13 at 13).
Dr. Chmell also performed an examination and records review and agreed that there was a causal
relationship. (Px 14 at 17).
Based on the above and a review of the record as a whole, I would reverse the
Arbitrator's decision on the issues of accident and causation and would find that Petitioner's
bilateral CTS are causally related to the initial accident on October 10, 2001.
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PARAS, VICKY
Employee/Petitioner
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Employer/Respondent

On 1/17/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:
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ILLINOIS WORKERS' COl\tiPENSATION COl\IIMISSION
ARBITRATION DECISION
19(b)
Vicky Paras
Employee/Petitioner

v.

Case# 02 WC 11336

.. .

Consolidated cases: 04 WC 59273

Motorola
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Robert G. Lammie, Arbitrator of the Commission, in the city
of Chicago, on June 16, 2011 and the case was later re-assigned and proceedings were concluded by the
Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of Chicago, on June 12, 2012,
July 24, 2012, and October 29, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes fmdings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

A.

0

B.

D

C.
D.
E.

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?
D Was timely hotice of the accident given to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.

I.

0 What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
0 What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
K.
L.
M.
N.

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

D
0 What temporary benefits are in dispute?
D TPD

D Maintenance

D TID

D Should penalties or fees be imposed upon Respondent?
0 Is Respondent due any credit?

0. ~Other 19(b), B(a)
ICArhDec/9(h) 2110 100 W. Ram/olpl1 Street #8-200 Cllicago, IL 60601 3/21814·66JI Toll-free 8661352-3033
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;dent, October 10, 2001, Respondent was operating under and subject to the provisions of
..;, an employee-employer relationship did exist between Petitioner and Respondent.
.tts date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident as explained infra.

In the year preceding the injury, Petitioner earned $34,511.36; the average weekly wage was $663.68.
On the date of accident, Petitioner was 47 years of age, married with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services as
explained infra.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

As explained in the Arbitration Decision Addendum, Petitioner established causal connection between her
cervical spine and associated left arm radiculopathy condition and both accidents. Petitioner failed to establish
causal connection between her bilateral carpal tunnel syndrome condition or left elbow lateral epicondylitis
condition and either accident on October 10, 2001 or on September 23, 2004.

Medical benefits
As explained in the Arbitration Decision Addendum, causal connection has been resolved in Petitioner's favor
with respect to her cervical spine and left arm radiculopathy condition only. Thus, the Arbitrator fmds that any
medical bills related to Petitioner's cervical spine and left arm radiculopathy condition are reasonable and
necessary and such bills are awarded pursuant to Sections 8(a) and 8.2 of the Act. The Arbitrator further finds
that any medical bills related to Petitioner's bilateral carpal tunnel syndrome or left lateral epicondylitis
conditions are not reasonable or necessary and such bills are denied.

Prospective Medical Treatment
As explained in the Arbitration Decision Addendum, Petitioner failed to establish causal connection between
her bilateral carpal tunnel syndrome condition and her accident on October 10, 2001 or on September 23, 2004.
Thus, Petitioner's claim for prospective bilateral carpal tmmel surgeries and associated recuperative medical
care is denied.

In no instance shall this award be a bar to subsequent hearing and detennination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

January 16, 2013
Date
ICArbDecl9(b) p. 3

ILLINOIS WORKERS' COI.VIPENSATION COlVJl\.tllSSION
ARBITRATION DECISION ADDENDUM

19(b)
Vicky Paras

Case# 02 WC 11336

Employee/Petitioner

Consolidated cases: 04 WC 59273

v.

Motorola
Employer/Respondent

FINDINGS OF FACT
The parties participated in a consolidated hearing on June 16, 2011 before Arbitrator Lammie at which time all
live testimonial evidence was presented pursuant to Petitioner's Section 19(b) and Section S(a) motion.
Subsequently, these matters were reassigned to the undersigned Arbitrator to conclude the presentation of
evidence and render a decision on the issues presented. The Arbitrator fmds on the issues presented at trial as
stated herein.

Backgrowul.
Vicky Paras ("Petitioner") testified that she emigrated from Greece in May of 1974 after completing the
American equivalent of the first year of high school. June 16, 2011 Arbitration Hearing Transcript ("Tr. pp.")
11· 12. Her primary language is Greek and she taught herself English. Tr. pp. 12·13. Petitioner is right·hand
dominant. Petitioner's Exhibit ("PX") 5.
Petitioner was employed with Respondent since 1976 through her first date of accident•. Tr. pp. 10-12.
Petitioner testified that her first job in the United States was with Respondent in Franklin Park(. lllinois] and
that she worked with tiny crystals used in watches for a couple of years. Tr. pp. 12-14. Thereafter, Petitioner
moved to Schaumburg[, lllinois] in 1978 and worked in parts and then in crystals. Tr. p. 14.
Petitioner testified that she never filed a workers' compensation claim prior to these claims, that she was never
sick, and that she worked seven days a week. Tr. p. 15. She also testified that she was never treated for any
neck, back, arm or hand condition prior to October of 2001, and that she never had occasion to go to
Respondent's clinic or medical department. Tr. p. 15. Petitioner further testified that she did not know what
carpal tunnel was prior to 2001 and that it was not until she came under the care of Dr. Stamelos that she
understood that she might have carpal tunnel. Tr. p. 27.
On cross examination, Petitioner testified that she could not remember if she only claimed an injury to her left
shoulder when she originally filed her workers' compensation claim in 2002, but also acknowledged that her
original application for adjustment of claim filed by her prior attorney referred to an injury due to pushing and
pulling, which resulted in injury to the left shoulder only. Tr. pp. 73-76; Respondent's Exhibit ("RX") 1.
Petitioner's Amended Application for Adjustment of Claim dated March 16, 2004 reflects a pushing and pulling
injury to the "left shoulder, neck, arms, hands, etc." RX2.

1 While Petitioner testified that she worked through October of 1991 , the Arbitrator notes that the undisputed date of accident is
October 10,2001. Arbitrator's Exhibit ("AX") I.
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Petitioner further testified on cross examination that her original application for adjustment of claim filed on.
March 16,2004 by her prior attorney again referred to an injury sustained on October 10, 2001 due to pushing
and pulling, resulting in in:j ury to the left shoulder, neck, arms, and hands:-Tr. pp. 115-116; RX2. On re-direct
examination, Petitioner testified that her former attorneys filed an amended application on her behalf after she
advised them of what her doctors had been telling her. Tr. pp. 140-142. Petitioner also testified that she did not
remember exactly what she was doing on the date of injury; she was either in inspection or laser and she
believed that she was in laser half of the day and elsewhere for the remainder of the day. Tr. p. 113. She further
testified on re-direct examination that her pain was worse after her second injury in 2004 and that it was
localized in the upper back, shoulder, and down to her hand. Tr. pp. 148-149.
The Arbitrator notes that no original or amended application for adjustment of claim in the Commission's files
in both of Petitioner's cases reflect any injury sustained as a result of repetitive trauma.

Petitioner's Job Duties
Petitioner testified that she was originally assigned to "manual tune" and had been in that position for several
years prior to 2001. Tr. pp. 17-21. This position was in the same department as "laser, pick and place,
inspection and repair." Tr. p. 20. Petitioner estimated that she worked in manual tune 80% of the time,
approximately 10 hours a day, 6 days a week. Tr. pp. 20-22. Petitioner testified that the majority of the
remainder of her time was spent working as the "laser" person. Tr. pp. 22-23. Otherwise, Petitioner worked
filling in other positions including "pick and place" and "inspection and repair." Tr. p. 23. On cross
examination, Petitioner testified that prior to her injury in October of 2001 she also worked in an area called
"manual kits." Tr. p. 76.
Petitioner testified that the "laser" position involved using another, more modern [computerized] machine; there
she would move around a mouse with little buttons to make cuts into certain places on the board. Tr. pp. 27-28.
While in this position, Petitioner testified that she noticed numbness, swelling, and that her hands were hurting.
Tr. p. 27.
On cross examination, Petitioner testified that she would stand in front of a computer with a keyboard and tune
small, thin circuit boards; to do this, she would take the circuit board out of one box, adjust the circuit board to
match the [computer] screen, and then place the completed circuit board in another box. Tr. pp. 97-99.
Petitioner testified that the circuit boards in the laser position are bigger than those in manual tune. Tr. pp. 100.
She further testified that there are different lasering processes for different boards, but the four machines on
which she worked were all the same. Tr. pp. 101-103.
Petitioner testified that she worked in laser approximately 8-10 hours per day, 4-5 days per week in 2002 and
2003. Tr. p. 106. Petitioner testified that Respondent's Exhibit 4 was not representative of what she did when
she worked the laser position because it showed the employees operating less than four laser machines
simultaneously like she did by going from one machine to another and "fj]umping like crazy, around." Tr. pp.
28-30, 150. Petitioner also testified that she only uses the mouse in this position. Tr. pp. 103-104.
Petitioner further testified that Respondent's Exhibit 4 did not show manual tune or repair or inspection. Tr. pp.
24-25, 137. Petitioner testified that manual tune involved using a small tool that was similar to a screwdriver on
small circuit boards of differing sizes and that she would tum her fingers all day long around, forward, and
backwards. Tr. pp. 26, 66, 104. Petitioner testified that she also worked with an air gun using 15-20 pounds of
pressure to close transreceivers with the screws and later clarified that she did not use this tool while in manual
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tune, but rather while she was in repairs. Tr. pp. 67-68, 105. Then she would input information into a computer
that could either pass or reject the [circuit] board. Tr. p. 26.
Petitioner also worked in a quality control inspection job (a.k.a. FQA). Tr. pp. 107-108. Petitioner testified that
she was seated in this position and that varying sizes and types of thin circuit board sheets would come down to
her on a conveyor belt and she would use tools including a tweezers, brush, and pliers to inspect, clean, and
place the circuit boards in a box. Tr. pp. 108-110. On re-direct examination Petitioner testified that the pliers
she used were not reflected in Respondent's Exhibit 4 and that it only showed the smallest [circuit] boards. Tr.
pp. 149-150.
Job Descriptions

Petitioner's line assembly operator job description in Respondent's microcircuits group dated September 22,
2004 reflects that an employee is rotated every two weeks. PX2. Some of the tasks that Petitioner performed
required the following: (l) ability to assemble small components into ceramic substrates using tweezers (line
assembly); (2) ability to sit and look at small parts under a microscope for eight hours a day (FQA); (3) ability to
stand/sit for long periods of time (mostly sitting); and (4) ability to lift up to 15 pounds ..(mostly related to
fixtures- at the time [Petitioner] was working on Manual tuning and boards weighed about 1 to 2 pounds)[.]"
/d. The time spent on each task depended on the job and was approximately 5 to 10 min. /d. The tools required
to perform the job (both manual and power) included tweezers, a hand torque set 15 pounds, and tuning tools
for the manual tuning position. /d. Petitioner was also required to be able to lift up to 15 pounds. /d. The
Arbitrator notes that this job description appears to have been created in response to a request about Petitioner's
specific job duties.
An internal job description analyzed as of December 28, 2005 and entitled ..Physical Demand Documentation"
delineates the functions and physical activities required by the FQA, pick and place, and laser trim positions.
PX2; RX11. FQA is a quality assurance inspection position. /d. The purpose of the pick & place position is to
place components on a circuit board. /d. The purpose of the laser position is to utilize a machine that
automatically trims excess solder or other material from circuit boards. /d. All three positions have essential
functions that include visual inspection, inspection with use of a powered microscope, utilizing
tweezers/picks/fmgers to place components onto circuit boards, and picking up trays of circuit boards (weighing
approximately 5 to 8 pounds) to trim boards where the employee determines how many boards to place on the
tray. /d. The physical requirements of the positions are as follows:

Laser Trim

FOA

Pick&P!ace

Standing

Occasionally (30% or less of shift)

None

None

Sitting

Constantly (70% of shift)

Constantly (90% of shift)

Constantly (90% of shift)

Walking

Rarely (less than 5% of shift)

"

It

Lifting

Rarely (less than 5% of shift);
lifts trays from rack that range in height
from 42"-64" on rare basis & lifts trays of
boards weighing 5-8 pounds as determined
by the employee and how many boards the
put on the tray

"

"

Carrying

Rarely (less than 5% of shift)

"

Pushing/

Rarely (less than 5% of shift);

"
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pulling

pushes trays into fixtures with minimal force

Reaching

Infrequently (less than 10% of shift);
transferring trays from the rack requires
reaching down to 20" and up to 64";
placing boards in fixture requires reaching
15" from body at 42" height;
activation button is 20" reach

!d. In addition, repetitive hand motions include bilateral simple grasping, firm grasping, and fine manipulation.
!d. The use of picks and tweezers also requires fine manipulation as well as simple and firm grasping. !d.
Holding trays and circuit boards requires grasping, but no repetitive fingering motions are required. !d.
October 10. 2001 Accident

Petitioner testified that on October 10, 2001, there were some people missing from the line. Tr. p. 16.
Petitioner testified that she was assigned as the pick and place person, but since there was no one to pick up the
heavy fixtures she pulled the fixtures from the bottom of the table and put them in a cart to carry them. Tr. p.
16; see also Tr. p. 80. Petitioner testified that the second time she pulled the fiXtures to place them on the table
she felt pain in her back "like I was stung with a hard pain[.]" Tr. pp. 16-17; see also Tr. pp. 139-140.
Petitioner further testified that one could either sit or stand depending on the size of the circuit boards and
covers, some of which were big. Tr. pp. 81-82. Petitioner was unable to accurately describe the size or weight
of these boards, but estimated that they were approximately 1' x 6" and approximately 1-1 Jf2'' thick. Tr. pp. 8284.
Petitioner testified that the circuit board would come to her on a conveyor belt and she would snap a part onto
the circuit board. Tr. p. 83. She also testified that the circuit boards were copper on the bottom and green on
the top, that the metal piece that she attached to the circuit board was the same size as the bottom of the circuit
board, and that she would then place the circuit board back onto the conveyor belt to go forward on the line. Tr.
pp. 85-86.
Petitioner testified she told her coworker about her injury and that her coworker told Petitioner's supervisor that
her back was hurting. Tr. p. 17.
Respondent's Health Services Department &Ale.··dan Brothers

Petitioner testified that she was referred to, and saw, the company nurse. Tr. pp. 17, 30-31. She also went to
Respondent's clinic at Alexian Brothers a few times. Tr. pp. 30-31. The medical records reflect that Petitioner
went to Alexian Brothers on October 15, 2001. PX4. At that time, Petitioner's restrictions included no
lifting/carrying over 2 pounds with the left arm, limited pushing/pulling with the left arm, no limited strong
grip/grasp/pinch with the left hand/arm, and no reaching/lifting above the left shoulder. PX4. Petitioner also
saw a nurse at Respondent's Health Resources department on October 22, 2001, was sent to the clinic, and then
returned to work with restrictions. PXl. Petitioner returned to the nurse on November 2, 2001 and was sent to
the clinic at 8:15a.m. PXl. The work restrictions ordered on October 22, 2001 and November 2, 2001
remained the same with the exception that Petitioner was further restricted from pushing/pulling over 5 pounds.
PX4.
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Stamelos Clinic

Petitioner testified that she then went to see Dr. Stamelos because he spoke Greek and that all of the treatment
that she received from Dr. Stamelos in 2001 and 2002 was for her neck, hands, and arm; he was not treating her
for any other purpose. Tr. pp. 31, 62, 88-89. At that time, Petitioner testified that she noticed numbness in her
hand and fmgers, especially on the left, and pain in her neck and hand. Tr. pp. 33. Petitioner also testified that
she was laid off in 2001. Tr. pp. 31-32.
Petitioner testified that she continued to treat with Dr. Stamelos, and occasionally went to Respondent's medical
department where they put ice on her shoulder and left hand. Tr. pp. 40-41.
Petitioner first saw Spiros Stamelos, M.D. ("Dr. Stamelos") on November 14, 2001. Tr. p. 88; PX5; PX12, p. 7.
At that time, Petitioner reported an injury on October 10, 2001 "of the left shoulder because of repetitive usage.
She works in the line resulting in over usage of the left arm." PX5; see also PX12, p. 8 (Dr. Stamelos testified
that Petitioner attributed her injury primarily to repetitive hand work at Motorola). Petitioner reported that
"[s]he was pushing and closing containers when she experienced [numbness, tingling, and pain radiating down
to the first, second, and third digits of the left arm/hand] because of repetitive usage." PX5; see also PXI2, pp.
42, 43-44. A handwritten history, presumably taken by Dr. Stamelos' staff, reflects that Petitioner "sts was
pushing & clicking container in assembly line. Pt had repetitive assembly line motion which cause L shoulder
pain." PX5.
Dr. Stamelos' records reflect only limited range of motion in the left shoulder and cervical spine, a very painful
left shoulder, and paras pinal muscle spasms without any complaint of bilateral hand tingling, primarily on the
left. /d. The medical records further reflect that Dr. Stamelos' note that Petitioner's x-rays showed a loss of
lordosis in the spine. /d. Dr. Stamelos administered trigger point injections into the bilateral shoulders and
cervical spine. PX5; PX12, p. 34. He ordered different prescription medications from the "inappropriate" ones
prescribed at Alexian Brothers that gave Petitioner a rash. PX5. He ordered a left shoulder MRI, a cervical
spine l\1RI, and an EMG/NCV of the left upper extremity "because of the radiation of the pain down the arm."
PX5; see also Tr. pp. 34-35. Additionally, he ordered physical therapy because of Petitioner's radiating pain
down into the left arm. PXS. Dr. Stamelos noted that "I do believe it is soft tissue in the form of impingement
versus a rotator cuff injury and possible AC degeneration and possible labrum injuries." /d. Petitioner was
placed off work by a chiropractor at the Stamelos clinic through November 28, 2001. PX5; see also PX12, p.
13.
On November 16, 2001, Petitioner reported diffuse neck pain, moderate pain radiating into the left shoulder,
increased pain when lifting the left arm and bending the neck backwards, and headaches. PXS. Petitioner
reported being pain free before and an onset of pain while she was working a repetitive job at Motorola on
October 10, 2001, which she rated at a level of 7/10. ld. Dr. Stamelos noted that muscle relaxant and antiinflammatories helped minimally as had a course of physical therapy, but that her pain had not improved
significantly and that she had difficulty sleeping as well as performing tasks at home. /d. After an examination,
Dr. Stamelos diagnosed Petitioner with chronic moderate cervical strain with associated mild myofascial pain
syndrome and articular dysfunction of the C5-C6 and facet with left arm radiculopathy from suspected arthritic
changes or the space occupying disc lesions at C4-C7 and cervicogenic tension headaches. /d. He ordered
home exercises, a TENS unit for electrical stimulation, and chiropractic care. PX5; see also Tr. pp. 36-37.
Petitioner returned to a chiropractor at Dr. Stamelos' clinic for continued chiropractic care and/or physical
therapy throughout her treatment with Dr. Stamelos. PX5.
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Petitioner underwent a cervical spine MRI on November 21, 2001. /d. At that time, Petitioner reported "leftsided neck pain radiating down the left arm since lifting and pulling injury at work October 10, 2001." /d. The
interpreting raaiolo-gist noted a large left lateral herniated disc at C6-C7. !d. Petitioner underwent a left
shoulder MRI on the same date and reported "[p]ain since lifting/pulling injury." /d. A different interpreting
radiologist noted: (1) mild to moderate increased signal intensity involving the supraspinatus tendon
anterodistally consistent with inflammation, degeneration, or contusion if trauma has occurred but no rotator
cuff tear; (2) no labral-ligarnentous complex tear; and (3) an approximately 1.4 x 1.0 em circumscribed lesion
involving the medial aspect of the humeral head most commonly representing a conjoined lesion/cortical
chondroma. !d.
On November 28, 2001, Dr. Stamelos placed Petitioner off work through December 5, 2001 pending an
orthopedic evaluation. PX5; see also Tr. pp. 89, 151-152.
On December 5, 2001, Petitioner returned to Dr. Stamelos complaining of left shoulder pain and neck pain
causing headaches as well as numbness in the left hand in the second and third digits. PX5. No objective
examination findings were noted at the time of this visit. !d.
On December 11, 2001, Petitioner underwent the recommended EMG/NCV to rule out left cervical
radiculopathy versus a myofascial referral pattern. PX5. Specifically, Petitioner was being evaluated for her
"complaints of neck pain and associated radiation of the pain with paresthesias into her left upper extremity
since her work related pulling injury of October 10, 2001. She is referred to rule out a left cervical radiculopathy
vs. a myofascial referral pattern." ld. The interpreting physician opined that Petitioner's study was abnormal,
the EMG findings were consistent with left C7 radiculopathy, there was evidence of a mild-moderate median
neuropathy at the left wrist, and evidence of the mild median sensory neuropathy at the right wrist. PX5; see
also PX12, pp. 9-10.
On December 19, 2001, Dr. Stamelos reviewed Petitioner's MRI films and EMG/NCV test results and noted
"[t]he impression" of left carpal tunnel syndrome, right carpal tunnel syndrome mild, and a herniated disc at C6C7 on the left. PX5. At his deposition, Dr. Stamelos testified that Petitioner's C6-C7 nerve problem affected
Petitioner's left upper extremity. PX12, pp. 10-11. Dr. Stamelos referred Petitioner for a neurology consult and
ordered continued conservative management (i.e., chiropractic care). PX5. While he notes that he evaluated
Petitioner in the office, no objective examination results are identified. /d. Petitioner was placed off work
through January 16, 20022. /d.
On January 28,2002, Petitioner was placed off work because she was "100% disabled from work until further
notice." /d.

First Section 12 Examination- Dr. Skaletskv
On February 5, 2002, Petitioner saw Gary Skaletsky, M.D. ("Dr. Skaletsky") at Respondent's request. Tr. pp.
77-78; RX9. Dr. Skaletsky examined Petitioner and took a history from her, reviewed various treating medical
records, and rendered opinions regarding Petitioner's cervical spine. RX9.

2 While the Stamelos clinic note reflects a January !6, 2001 date, the date of Petitioner's visit was December 19, 200l. PX5. The

Arbitrator notes that Petitioner's next appointment was scheduled for, and Petitioner's off work status was effective through, January

16,2002.
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Regarding th~ mechanism of injury, Petitioner reported that on October 10, 2001 she "was performing a
function that she says required her to exert significant downward pressure with both upper extremities onto a
metal part. This was done repetitively as the parts came past her on a conveyor belt. The purpose of this
function 'Was to snap or fit the metal part onto another piece of equipment. In doing so, she felt the immediate
onset of pain in her neck radiating to the left upper extremity." /d. Petitioner also reported continuing work
with increased symptomatology and numbness and weakness of the left upper extremity. /d.
Petitioner testified that she did not recall describing a job to Dr. Skaletsky where she worked ·on a conveyor belt
snapping or fitting metal parts into another piece of equipment, but soon thereafter testified that this is what she
did on "[t]hat day that I was hurting. That was the job I was hurting." Tr. pp. 78-79. Petitioner testified that this
is the pick and place job. Tr. p. 79.
On examination, Dr. Skaletsky noted that Petitioner was uncomfortable, tilted her head toward the right, and
held her left upper extremity flexed at the elbow and close to the body. PX9. Petitioner's neck had limited
range of motion particularly in extension and turning to the right as well as tenderness and spasm to palpation of
the left cervical, trapezius, and scapular muscles. /d. Petitioner's deep tendon reflexes were symmetrical and
equal with no Babinski's signs or pathologic reflexes. /d. Petitioner's gait and station were normal although she
kept her left ann relatively close to her body while walking, her strength was decreased rather diffusely in the
left upper extremity which Dr. Skaletsky believed to be secondary to pain rather than true weakness, Petitioner's
Romberg test was negative, and there was no sign of atrophy or fasciculation. /d. Petitioner's sensory
examination was decreased on the outer aspect of the left upper extremity down to the level of the second and
third fmgers of the left hand. /d.
Ultimately, Dr. Skaletsky diagnosed Petitioner with a herniated nucleus pulposus on the left at C6-C7 with left
cervical radiculopathy. /d. He recommended an anterior C6-C7 discectomy with interbody fusion and opined
that Petitioner would reach maximum medical improvement 12 weeks postop~ratively. /d. Dr. Skaletsky also
noted his concern about causal connection. /d. Specifically, he noted the discrepancy between Petitioner's
report of the mecl}anism .of injury on the date of his examination and an Octob.er 15, 2001 note indicating that
Petitioner was applying gentle pressure with her thumbs at the time of injury. /d. He also noted his review of a
line assembly operator job description indicating the n~ed to lift up to 15 pounds, use tweez~rs. and a h().lld
torque set to 15 pounds. /d. Dr. Skaletsky further noted that if Petitioner was performing the latter job there
was no causal connection between her injury and the diagnosis, whereas his opinion might change if she was
performing a different job with different requirements at the time of injury. /d.

Continued Medical Treatment
On February 20, 2002, Dr. Stamelos noted Petitioner's "history of neck and bilateral shoulder injuries, work
related, on 10/10/01." PX5 (emphasis added). However, Petitioner only reported neck and left shoulder, ann
and/or hand symptoms during chiropractic care prior to February 20, 2002. Id. Petitioner did not report any
traumatic injury to or symptomatology in the right shoulder, ann, or hand. !d. Petitioner complained of "[pain]
in the neck and shoulders [that] continues" at a chiropractic visit on February 25, 2002. /d. On cross
examination, Petitioner denied complaining only about neck pain and not pain in the hands. Tr. p. 120. Dr.
Stamelos diagnosed Petitioner with a cervical strain, whiplash and radiculitis of the cervical spine. PX5. While
he notes that he evaluated Petitioner in the office, no objective examination results are identified. /d. He
ordered continued conservative treatment and kept Petitioner off work. /d.
Petitioner sought treatment with Wesley Yapor, M.D. ("Dr. Yapor") on March 5, 2002. PX5; see also Tr. p. 89.
At that time, she reported "that she was perfectly healthy and fine up until November of 2001." PX5. Petitioner
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reported that she was working for Respondent where she "was working pain forth at a rather unusual high ·
effort." !d. She further reported that "she began experiencing pain in the left upper extremity shortly
tliereafter .... [ana] pain ana-increasing qiscomfort, especiallyintlie in<lex ano mtaaleTmger of tlie left,.....u=p=p=
er- - - - - - extremity ...." /d. Dr. Yapor advised Petitioner that surgery was the most definitive way to treat her left upper
extremity, but Petitioner reported that she had just started cervical traction which she wanted to continue and he
advised that she should do so and return to him after traction was completed. PX5; see also Tr. p. 89.
Petitioner testified that she refused the recommended surgery because she was afraid. Tr. pp. 89-90.
On March 20, 2002, Petitioner reported improved "neck pain and bilateral shoulder pain" and "numbness and
tingling in the bilateral hands, left hand worse than right." PX5. Dr. Stamelos diagnosed Petitioner with
cervical degenerative disk disease and a herniated disk at C5-C6. !d. While he notes that he evaluated
Petitioner in the office, no objective examination results are identified. Id. Dr. Stamelos also noted that
"[e]ssentially, there is no change in the patient's condition." !d. He ordered continued conservative treatment
for "cervical disc herniation with radiculopathy on the left at C6-7" and kept Petitioner off work. !d.
On May 20, 2002, Petitioner reported "neck pain, left shoulder pain, left wrist pain and right wrist numbness."
PX5. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination results are
identified. PX5. Dr. Stamelos changed Petitioner's diagnoses to chronic pain syndrome, carpel tunnel
syndrome, left shoulder pain and cervical spine pain, but again noted that "[e]ssentially, there is no change in the
patient's condition." PX5. He ordered continued conservative treatment, noted that "wrist surgery for carpal
tunnel release will be considered in the future[,]" and kept Petitioner off work. PX5; see also Tr. pp. 36-37, 90
and PX12, pp. 13-14.
On June 12, 2002, Petitioner reported "neck pain, left shoulder pain and bilateral wrist numbness and pain."
PX5. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination results are
identified. !d. Dr. Stamelos changed Petitioner's diagnoses to chronic pain and disability, bilateral wrist
numbness, and left shoulder pain, but again noted that "[e]ssentially, there is no change in the patient's
condition." /d., He ordered contillued conservative treatment "secondary to chronic pain[,]" arid kept Petitioner
offwork. !d.
·

.

.

-

On August 7, 2002, Petitioner reported "neck pain." /d. While Dr. Stamelos noted that he evaluated Petitioner
in the office, no objective examination results are identified. /d. Dr. Stamelos changed Petitioner's diagnoses
to "[c]ontinued cervical syndrome, chronic pain." !d. He again noted that "[e]ssentially, there is no change in
the patient's condition." ld. He also noted that Petitioner was "awaiting for a return to work versus surgical
intervention[, and that Petitioner] states that the medications are not helping her." /d. Dr. Stamelos kept
Petitioner off work and scheduled a return visit in one week. !d.
On August 19, 2002, Petitioner reported "neck pain and numbness to the bilateral hands, right side worse then
[sic] the left." !d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination
results are identified, however he now noted that Petitioner's "condition" was improving. /d. He diagnosed
Petitioner with cervical syndrome, ordered continued conservative treatment. !d. The work note, however,
reflects that Petitioner's diagnoses are "cervical strain, radiculitis[.]" /d. Dr. Stamelos returned Petitioner to
light duty work with a 5-pound lifting restriction beginning August 20, 2002. PX5; PX12, pp. 15, 45-46; see
also Tr. pp. 89, 90-93, 151-153 (Petitioner testified that she was off work through this date per Dr. Stamelos'
orders, but later testified that she could not recall if she was paid during this period of time or how long she was
off work after Dr. Stamelos placed her off work).
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At trial, Petitioner testified that she returned to work for Respondent in a light duty position in inspection for
approximately two weeks as prescribed by Dr. Stamelos. Tr. pp. 37-38. The inspection position was easy and,
while she used her hands, Petitioner testified that she did not lift or tum anything using her wrists. Tr. pp. 3839. Then Petitioner testified that she was placed back in the laser and manual tune positions. Tr. pp. 39. At
this time, Petitioner testified that she noticed that she got tired easily, her back was killing her, her shoulder was
killing her, and her hand was killing her. Tr. pp. 39-40. On cross examination, Petitioner denied that
Respondent accommodated her restrictions and testified that after one week she was "put on the line again" in
her manual tune position. Tr. pp. 93-95.
On October 2, 2002, Petitioner returned to Dr. Stamelos and reported "bilateral hand pain and numbness, right
side worse then [sic] the left(, and ... ] neck pain." PX5; PX12, p. 49. Petitioner also reported that she was
working light duty. PX5. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective
examination results are identified. /d. Dr. Stamelos changed Petitioner's diagnoses to "[c]ontinued bilateral
hand pain, carpal turmel syndrome and cervical syndrome." /d. The work note, however, reflects that
Petitioner's diagnoses are "cervical strain, radiculitis[.]" /d. He ordered physical therapy with a chiropractor
"on an as needed basis[,]" and increased Petitioner's work restrictions to include sedentary work only and no
lifting/pushing over 2 pounds. /d. The work note reflects that Petitioner was restricted from lifting/carrying
over 5 pounds, pushing or lifting at all, and that she was to "continue" light sedentary work. !d. The prior work
note, however, does not mention sedentary work. /d.
Petitioner did not seek medical treatment again for nine months until July 2, 2003. PX5; PX12, p. 16. On this
date, Petitioner reported a work related injury on October 10, 2001 "when she was pushing some fixtures into a
box resulting in pain in her neck." PX5. Dr. Stamelos noted Petitioner's visit with Dr. Yapor [presumably from
March 5, 2001] "where the cervical syndrome was diagnosed not to mention the carpal tunnels and bilateral
hand pain." /d. He also noted that Petitioner continued to have pain but was avoiding surgery or invasive
treatment hoping that it would get better spontaneously, and that she continued to see Dr. Sotos [from his clinic]
for noninvasive chiropractic care. /d. At his deposition, Dr. Stamelos testified that Petitioner had not yet had
surgery and she wanted to continue with therapy and chiropractic treatment. PX12, p. 17. .::-~-_.~;i·::.~ . .!. • • -~

....

Regarding her symptoms, Petitioner reported tbat she."still has @Ck_pain, low-back pain ancroflateral~~~t pain.
and numbness." PX5. Dr. Stamelos does not identify any objective examination at the time of this visit. /d.
Dr. Stamelos noted that Petitioner had been diagnosed with cervical syndrome, herniated discs in the neck, and
chronic pain, but she had not responded well to conservative management. /d. He further noted that Petitioner
would begin treatment at the clinic on a regular basis and that she was "going to probably end up having a carpel
tunnel release as a starter since she is not improving all of this time." !d. He determined that Petitioner's large
C6-C7 herniated disc of the left was causing radicular symptoms and her feeling of ill being. /d. He ordered
continued restricted duty work and for her to return to the clinic "prn." !d. No objective examination findings
were noted at the time of this visit. /d.
Petitioner did not seek medical treatment again for another eight months until February 25, 2004. PX5; PX12,
pp. 17-18. On this date, Dr. Stamelos authored a narrative letter at Petitioner's request noting that she was
"presently working in a light duty capacity" and that her restrictions were permanent. PXS; PX12 pp. 50-51. At
his deposition, Dr. Stamelos testified that he "would just rather write it and get her off my back than argue with
her." PX12, pp. 50-51. In his report, Dr. Stamelos stated that Petitioner was injured at work on October 10,
2001 "secondary to pushing a lot of weight resulting in a strain and injury to her cervical spine and shoulder.
This resulted in severe neck pain, left shoulder pain, and left arm pain." PXS; see also PX12, pp. 17-18. He
opined that Petitioner sustained a permanent injury in the neck and upper girdle that "necessitate either surgical
indications at C5-C6 and C6-C7 or for her to modify her workload to accommodate the condition." PX5; see
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also Tr. pp. 36-37. He noted that Petitioner had "opted for a modification of her work style and to work within
her limitations." PX5. He recommended an evaluation and permanent work restrictions along with a permanent
position that would accommodate herniated discs in her neck and left radiculopathy. /d.
At his deposition, Dr. Stamelos testified that he did not refer to Petitioner's carpal tunnel syndrome because he
had to address Petitioner's neck first, which was the "central problem." PX12, pp. 52-53. He further testified
that Petitioner injured herself secondary to pushing a lot of weight. PX12, p. 51. Dr. Starnelos qualified his
response about the mechanism of Petitioner's injury by stating "[w]ell, that's what she said in Greek, maybe I
misinterpreted. What she meant was repetitive motion. There is no Greek word for repetitive motion. Pushing
a lot of weight or doing a lot of work, work with her hands of course." PX12, p. 51. He added, "I think there is
weight involved, but I think she meant just an awful lot of work went through her hands, that would be a good
way to describe it. [ .... And, there] was lifting in her job. She said she had to lift some boxes after she filled
them, but she said most of her work was doing repetitive motion. And somebody, I think, I don't remember,
somebody I think it was this doctor who saw her, said she did like 3,000 maneuvers a day or something[, which
was Petitioner's estimate to that doctor and probably to him as well.]" PX12, pp. 51-52.
On March 31, 2004, Petitioner returned reporting ongoing neck pain that was worse over the posterior aspect.
PX5. Petitioner did not report pain in either arm or hand. PX5. Dr. Starnelos noted that Petitioner had a
repetitive usage injury from Motorola that had been contested and that "[f]or some reason, they do not want her
to have the surgery." /d. He ordered medications, injections therapy, diagnosed her with cervical syndrome
related to her injury on October 10, 2001, and instructed her to return on an as needed basis. /d. No objective
examination fmdings were noted at the time of this visit other than Dr. Stamelos' handwritten diagnosis of
"cervical syndrome." /d.
Approximately three months later, on June 30, 2004, Petitioner returned to Dr. Stamelos. /d. He noted that she
had carpal tunnel syndrome and needed surgery, low back pain, and cervical spine ~yndrome due to herniated
discs at C5-C7 "all from an injury on October 10,2001 at Motorola." /d. No objective examination fmdings
were.noted at the .time of this visit other than Dr. Stamelos' handwritteiJ. diagnoses of "LBP/C-spine/HND
[illegible]." /d.
September 23. 2004 Accident & Continued Medical Treatment
Petitioner testified that she was lifting boxes on September 23, 2004 and hurt herself and felt a sharp pain,
again. Tr. p. 41. She returned to Dr. Stamelos on September 27, 2004 who placed her off work. Tr. pp. 41-42,
119-120. Petitioner testified that she did not receive workers' compensation benefits or temporary total
disability benefits from September 24, 2004 through February 27, 2007. Tr. pp. 42-43.
Dr. Stamelos' records contain two different progress notes dated September 27, 2004. PX5. The first such note
reflects Dr. Starnelos' notation that Petitioner returned after sustaining "a repetitive motion injury while working
in the assembly line and pushing fixtures." !d. He noted that Petitioner developed radiculopathy which turned
out to be herniated discs at C5-C6 and C6-C7, and despite conservative treatment, Petitioner's condition had
worsened. !d. He ordered a physical therapy and surgical evaluation for the cervical spine by Dr. Alburno and
further diagnostic testing, prescribed pain medication including Vicodin, ordered physical therapy, and placed
Petitioner off work until further notice "[d]ue to excessive pain[.]" /d. No objective examination findings were
noted at the time of this visit other than Dr. Stamelos' handwritten diagnoses of "cervical syndrome/HND C5
C6 C6 C7[.1" /d. Petitioner testified that on cross examination that she did not recall being referred by Dr.
Stamelos to Dr. Alburno or being treated by him. Tr. p. 120. Dr. Stamelos' assessment was that Petitioner had
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cervical syndrome with herniations from C5-C7 and radiation to the left from the shoulder down to the midupper arm. PX5. He noted that conservative management had failed. /d.
The second note dated September 27, 2004 reflects Dr. Stamelos' notation that Petitioner returned after an
injury at work on September 23, 2004 with "quite significant" pain complaints of neck stiffness, pain, and
radiculopathy "that has occurred since the time of the injury while working at Motorola. The radiculopathy and
the pain were so severe that she had to get an emergency appointment to see me where I will try to treat her for
these new symptoms that she has developed." ld. Dr. Stamelos noted that Petitioner had "some kind of history
of neck problems in the past[, however], she has had no symptoms for a long time, and it seems to be a new
occurrence based on the patient's history and the patient's presentation." ld.
On October 13, 2004, Petitioner returned to Dr. Stamelos and reported considering discoplasty with Dr.
Alburno. /d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination3
results are identified other than Dr. Stamelos' handwritten diagnosis of "cervical syndrome considering
discoplasty [with] Dr. Alburno." /d. Dr. Stamelos diagnosed Petitioner with cervical syndrome, ordered a
continuation of the "current course of management," and instructed Petitioner to return as needed. ld.
At his deposition, Dr. Stamelos testified on cross examination that Petitioner had no hand complaints on
September 27, 2004 through November 17, 2004. PX12, pp. 54-55. He further testified that he did not treat
Petitioner for carpal turmel syndrome from the second half of 2004 through 2007, but he qualified his response
by stating that he treated Petitioner for the more important cervical injury. PX12, pp. 55-56.
October 14. 2004 Incident Report
An Occupational Health Resources Injury and illness Incident Report ("incident report") completed by
Petitioner on October 14, 2004 reflects that when she returned to work after her 2001 injury she worked on the
laser machines. Tr. pp. 116-119~ PX3~ RX3. Petitioner reported that after she returned to work from her 2001
injury she was placed to work on 4 laser machines despite having restrictions. PX3. The Arbitrator notes that
the incident report origirially reflected three laser machines but that was written over with the number four. /d.
Petitioner further stated that she complained to Frank as of Aprill. 2084 that.he needed to move her. /d.
According to the incident report, Frank asked Petitioner for other paperwork which she provided from her Dr.
and he moved her, "but the damage was done and I was visiting the nurses offices for [illegible] often and he
was complaining because I was going to the nurse for [illegible] something to relieve my pain so on Sept 23 I
visit the office and told them I was going to the doctor after the nurses (Marylyn [illegible]) advised to visit my
doctor(.]" /d.

On re-direct examination Petitioner testified that she completed the incident report after she was injured the
second time noting that Frank, her supervisor, had given her regular work which was contrary to her doctor's
restrictions. Tr. pp. 142-143. On re-cross examination, Petitioner testified that Frank put her back to her
original position in manual tune. Tr. pp. 156-157.
The incident report reflects that the body parts affected included only the upper back and left arm. Tr. pp. 116119; PX3~ RX3 . Petitioner testified that she gave this report to the nurse. Tr. p. 156. Upon questioning as to

3 The Arbitrator notes that Dr. Stamelos' records contain a note from October reflecting that Petitioner was diagnosed with cervical

disc herniation and that an eltamination was performed, however the day and year of the exam is unidentifiable and the signature
appears to be by someone with the first name initiai"K," which the Arbitrator infers is not Dr. Stamelos. PX5.
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the exclusion of any reference in the incident report of injury of her hands, Petitioner testified that her English
was not very good. Tr. pp. 118-119.

Continued Medical Treatment
Petitioner underwent another cervical spine MRI on October 6, 2004 as indicated by a history of "pain." PX5.
On October 27, 2004, Petitioner began physical therapy at the Stamelos clinic for her neck pain. !d.
On November 17, 2004, Petitioner returned with a "cervical problem" including effacement and the disc
herniation at C5-C6 with spurring resulting in cord compression and chronic cervical radiculopathy and cervical
syndrome." !d. Dr. Stamelos noted that Petitioner was still considering discoplasty and that she was awaiting
approval for the surgery. !d. Petitioner was to return to him as needed. !d.
Approximately four months later, on March 23, 2005, Petitioner returned to Dr. Stamelos and reported that she
was not working. !d. Dr. Stamelos noted that Petitioner had cervical syndrome and a herniated nucleus
pulposus. !d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective examination
results are identified. !d. He ordered that Petitioner continue "with the current course of management" and
scheduled a follow up in four weeks. !d.
On June 15, 2005, Petitioner returned to Dr. Stamelos, who noted that Petitioner suffered from cervical spine
syndrome and that she needed physical therapy, which was being denied. !d. He also noted that Petitioner had
low back pain, and that Petitioner could not work at that time. !d.
On September 26, 2005, Dr. Stamelos noted that Petitioner had cervical spine syndrome and that she needed
nucleoplasty surgery. !d. While Dr. Stamelos noted that he evaluated Petitioner in the office, no objective
examination results are identified. !d. He referred Petitioner to Dr. Elbomo for an evaluation and to schedule
surgery at which he wanted to be present. !d. No objective examination fmdings were noted at the time of this
visit. !d.

Second Section 12 Examination- Dr. Levin
On October 10, 2005, Petitioner underwent a second section 12 evaluation of the neck with Mark Levin, M.D.
("Dr. Levin"). Tr. pp. 120-121; RXlO. Dr. Levin examined Petitioner and took a history from her, reviewed
various treating medical records, and rendered opinions regarding Petitioner's cervical spine. RXlO.
Petitioner gave Dr. Levin a history of her condition. !d. She reported working as a full-time cell phone
assembler for Respondent for 27 years. !d. In 2001, she reported that she was lifting 50 lbs. every twenty
minutes and began having neck pain. !d. Petitioner treated with Dr. Stamelos, underwent therapy and
injections, and that it was recommended that she undergo a cervical fusion, but she was scared and did not
undergo the surgery. !d. She also reported a temporary improvement while being off work for 6-7 months. !d.
Petitioner opted to undergo continued therapy and pain management and she worked light duty until April of
2004 when she was returned to full duty work. !d. Again, Petitioner reported that in her full duty position she
had to lift up to 50 pounds, but she did not specify how often she did so. !d. She also reported that after two
months of full duty work she started having increased neck pain, saw the company nurse, and underwent some
occupational therapy. !d. "By September 23, 2004 her neck pain gradually increased and she started getting
numbness and tingling down her fmgers, more on the left than the right." !d. Petitioner was placed off work
and underwent some trigger point injections with Dr. Stamelos, who referred her to another doctor for surgery,
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which she reported she was then ready to accept. !d. Finally, Petitioner reported developing pressure
headaches. !d.
At the time of her examination, Petitioner complained of neck pain at a level of 7-8/10 with a sharp, constant
burning sensation. !d. Petitioner reported pain greater on the left then on the right with pain radiating down her
arms and "she feels like she drops items." /d. Petitioner reported headaches with weather changes, worsening
neck pain when turning her neck to the right, minimal driving, and feeling "like she has lost the ability to move
her arms behind her back." ld.
On examination of the neck, Petitioner complained of tenderness to palpation over the left cervical paras pinal
muscles going into the left trapezius, no pain over the right cervical paraspinal muscles or the right trapezius,
and pain over the medial border of the left scapula with slight tenderness over the medial border of the right
scapula. !d. Petitioner had some slight discomfort to palpation over the thoracic spine us processes. !d. She
was able to forward flex and touch her chin to within 1 inch of her chest and extend back to neutral. ld. Her
right deviation was 45° and left deviation was 70°. /d. On examination of the upper extremities, Petitioner had
tenderness over the right and left AC joint and left AC joint and diffuse discomfort over the entire left clavicle
and to palpation of the left arm. /d. Petitioner's active range of motion in the shoulders was 170° bilaterally on
forward flexion, 170° on right abduction, 160Qon left abduction, internal rotation on the right toTS and on the
left to TlO. /d. Petitioner's external rotation was 90° bilaterally and rotator cuff strength was 5/5 bilaterally. !d.
Dr. Levin diagnosed Petitioner with cervical spondylosis with secondary neck discomfort and loss of range of
motion. !d. He noted that Petitioner did not give any one alleged work injury that was causing her discomfort
but stated that this gradually became worse on September 23, 2004 causing her to be off work. ld. Dr. Levin
noted that he did not have Petitioner's actual job description at the time of his report and that he had not
reviewed actual films of certain diagnostic studies. !d.
Ultimately, Dr. Levin opined that Petitioner had no specific accident occurring on September 23, 2004 and
noted that Petitioner described that it was increased work activities beginning in April of 2004 that made her
symptoms worse. ld. Dr. Levin disagreed with the recommended discoplasty from pain management. /d. He
noted that the procedure was not the standard of care currently used in orthopedics and that he would not
recommend the procedure for Petitioner. Id.

Continued Medical Treatment
On November 30, 2005, Petitioner returned to Dr. Stamelos. PX5. At this visit, Dr. Stamelos noted that
Petitioner "was inappropriate" at her last visit and that she needed a psychiatric referral to treat her for
depression. /d. The Arbitrator notes that no such inappropriate behavior was noted in Dr. Stamelos' September
26, 2005 progress note. /d. Dr. Stamelos also referred to Petitioner's October 10, 2001 injury and Petitioner's
reluctance to have surgery which she now wanted to undergo but had no fmancial means by which to do so. /d.
He further noted that Petitioner had recently been evaluated by Dr. Mark Levin of Barrington Orthopedics who
felt that she needed her workup and possibly surgery. !d. Petitioner reported being in pain and requested
injection therapy, which he noted was indicative of a lot of pain because Petitioner was needle phobic. /d. The
Arbitrator notes that no such phobia was mentioned on November 14,2001 when Dr. Stamelos first provided
injection therapy to Petitioner, or at any time thereafter until this date. Id. Dr. Stamelos diagnosed Petitioner
with cervical disc syndrome and left radiculopathy with her hand being very weak and painful. !d. No objective
examination findings were noted at the time of this visit. /d.
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On July 31, 2006, Petitioner testified that she came under the care of Dr. Bauer as approved by Respondent. . Tr.
pp. 43-44, 121. Petitioner lists her occupation as laser operator in the new patient information form of the same
date. PX6.
Petitioner saw Jerry Bauer, M.D. ("Dr. Bauer") and reported that she was a former machine operator for
Respondent with recurrent lifting of 15 pounds. PX6. Dr. Bauer noted Petitioner's history that in 2001 "she
was lifting boxes with heavy plates inside and she injured her left arm." /d. Petitioner reported problems in her
left shoulder, radicular pain and numbness in her left arm, headaches, neck pain, and persistence of symptoms
such that she had not worked since 2004. !d. Dr. Bauer also noted Petitioner's report of"left sided neck pain
with radicular pain radiating down her left arm, hand and fingers with a burning sensation. Driving results in
some numbness in her hands and she has to switch hands. Her hands also tend to fall asleep at night." Id.
On examination, Dr. Bauer noted that Petitioner had limited range of motion in the neck, tenderness along the
left trapezius muscle, and a slightly reduced left triceps reflex and mild weakness of her finger extensors on the
left. !d. Petitioner had reasonably good strength in both her arms and legs, positive bilateral Tinel's and
Phalen's signs, and a positive Hoffman's and Tromner's sign on the right only. !d. Dr. Bauer's impression was
that Petitioner had a "long history of persistent radicular pain in her left arm. She probably also has carpal tunnel
syndrome." !d. He recommended repeat MRI of the cervical spine and a repeat EMG study to assess the degree
of her radiculopathy and carpal tunnel syndrome. PX6; see also Tr. pp. 44-45. He also recommended cervical
spine x-rays and aCT scan. PX6.
Petitioner underwent an MRI on August 31, 2006, which showed a small left foramina! disc herniation at the
C6-C7 level that would be expected to result in a left C7 radiculopathy and very small midline disc herniations
at the C3-C4 and C5-C6 levels. !d. A September 18, 2006 "MRI showed mild degenerative changes of the lower
cervical spine, but was otherwise unremarkable. ld.
Petitioner underwent a repeat EMG/NCV on September 8, 2006 that showed very severe right carpal tunnel
syndrome on the right and mild left carpal tunnel syndrome. /d.
On September 20 and 21, 2006, Petitioner sought treatment with Dr. Bauer. /d. Dr. Bauer noted Petitioner's
cervical MRI which revealed a small central disc herniation at C5-C6, and a herniated disc on the left at C74 •
/d. Dr. Bauer noted that Petitioner's herniated disc on the left would account for her radiating left arm pain. /d.
He further noted that Petitioner's EMG revealed bilateral carpal tunnel worse on the right than on the left and
that Petitioner was symptomatic from the carpal tunnel syndrome. !d. Petitioner wanted to undergo carpal
tunnel surgery first and Dr. Bauer referred Petitioner to Dr. Craig Williams. ld; see also Tr. pp. 121-122.
On October 5, 2006, Dr. Bauer noted that Petitioner called and indicated that she wanted to have her carpal
tunnel surgery prior to having neck surgery. PX6. On cross examination, Petitioner denied telling Dr. Williams
that she wanted surgery on her hands. Tr. pp. 121-122. She further testified that she did not see Dr. Williams
until approximately 2 years later in May of 2008. Tr. p. 122.

The Arbitrator notes that the interpreting radiologist noted that Petitioner also had a small central disc herniation at C3-C4 and that
the herniated disc on the left was at C6-C7. PX5.
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Third Section12 Examination & Dr. Femandez Deposition
On October 17,2006, Petitioner underwent a third section 12 evaluation by John Fernandez, M.D. ("Dr.
Fernandez"). Tr. p. 123; RX8. Dr. Fernandez submitted to a deposition on July 30, 2010. RX7. He is a boardcertified surgeon in orthopedics, microsurgery, and hand surgery. Jd, pp. 5-6.
Dr. Fernandez examined Petitioner and took a history from her. RX8; RX7, pp. 8-12. He did not examine
Petitioner's neck or cervical spine. RX7, p. 25. Dr. Fernandez also reviewed certain treating medical records
and diagnostic tests, a video depicting the activities of the FQA, pick and place, and laser trim positions, a job
analysis entitled physical demand documentation. RX8; RX7, pp. 13-16; see also PX2. He rendered opinions
regarding Petitioner's carpal tunnel syndrome. /d.
On cross examination, Dr. Fernandez testified that Petitioner's description of her job duties correlated with his
review of the job video and physical demand analysis and that the accuracy of any job description given to him
regardless of the source is important in forming his opinions. RX7, pp. 25-27. He further testified that the
simple use of a vibratory air tool would not subject a person to developing carpal tunnel alone; it would depend
on the type of tool and the force associated with the use of the tool. RX7, pp. 27-28. Additionally, Dr.
Fernandez testified on cross examination that if Petitioner was hypothetically "exposed to heavy gripping,
grasping, using tools on a repetitive basis, certain types of vibratory tools as you pointed out, of course those
could be contributory factors considered causal to the carpal tunnel syndrome." RX7, pp. 28-29.
At the time of her examination, Petitioner reported that she began to notice discomfort in her hands in 2002.
RXS; RX7, p. 8. She also reported neck and shoulder pain, but that her "major" complaints involved numbness
and tingling primarily affecting the median nerve distribution right much greater than left. RX8 (quotations in
original); RX7, pp. 8-9. The symptoms worsened at night and with activities including driving, and Petitioner
reported that her pain and symptoms were at a level of 10/10. RXS; RX7, pp. 8-9. Dr. Fernandez noted that
Petitioner was tearful during portions of her examination while speaking about her symptoms and that she did
not seem to exhibit symptoms magnification or pain beyond her objective findings. RX8; RX7, p. 12.
Petitioner did not report any elbow complaints. RX7, p. 10.
Dr. Fernandez testified that Petitioner related her complaints to her work activities and stated that her 2001
injury occurred at work and she was using her hand tuning tools all day long. /d.
Dr. Fernandez diagnosed Petitioner with bilateral wrist carpal tunnel syndrome, right greater than left. RX8. He
opined that there was no causal relationship between her work and the development of her carpal tunnel
syndrome even though she did the work for 27 years. RX8; RX7, pp. 16-17. He noted that Petitioner's tasks
were repetitious, but they were also relatively varied with reference to what she did. RXS. Additionally, he
noted that none of the activities involved significant gripping or grasping with significant force, the use of heavy
tools, or significant hyperextension or hyper flexion for prolonged periods of time. /d. Dr. Fernandez further
noted that carpal tunnel syndrome is a multifactorial disorder most commonly seen in females in Petitioner's age
group, and that there was an additional risk from Petitioner's increased body mass index/weight. RX8; RX7,
pp. 18, 20-21, 35. Finally, Dr. Fernandez noted that there was no doubt that Petitioner's symptoms may
increase or worsen with exposure to any activities. including work activities, but that did not warrant a finding
of causal relationship or aggravation effect from her work activities. RX8. He opined that Petitioner could
work full duty without restriction, that she could keyboard and perform data entry, and that she was at maximum
medical improvement unless she decided to proceed with further treatment. /d.
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At his deposition, Dr. Fernandez testified that carpal tunnel syndrome was caused by excessive pressure on the
nerve at the wrist which could be caused by many things including direct trauma although the vast majority of
- cases were idiopathic "meeting tliat there is no known single cause. leis-multifactorial. ..." RX7, pp. 17-18.
Certain job activities could aggravate or contribute to carpal tunnel syndrome including significantly repetitive
activities requiring heavy forceful gripping and hyperflexion or hyperextension. RX7 , pp. 18-19. In Petitioner's
case, Dr. Fernandez testified that while Petitioner related her symptoms to her job activities because she would
get symptoms with job activities the symptoms were a manifestation of her [pre-existing] condition. RX7, pp.
19-20. Dr. Fernandez also testified that there has never really been a proven association between repetitive
activities such as keyboarding or data entry without associated force. RX7, pp. 19, 21. On cross examination,
Dr. Fernandez testified that a person's genetic predisposition to developing carpal tunnel syndrome coupled with
exposure to job activities that everyone agreed could cause carpal tunnel syndrome was insufficient to relate a
carpal tunnel diagnosis with the job. RX7, pp. 30-31.
Regarding other factors unrelated to work activities, Dr. Fernandez testified that while carpal tunnel syndrome
could progress on its own over time, if Petitioner's job was causing or contributing to her carpal tunnel
syndrome then he would expect that Petitioner symptoms would have improved and not worsened while she
was off work. RX7, pp. 21-23. On cross examination, Dr. Fernandez acknowledged that carpal tunnel
syndrome could progress or deteriorate with or without work activities. RX7 , pp. 24-25.
Continued Medical Treatment
On October 29, 2006, Petitioner returned to Dr. Stamelos who noted in a narrative letter that she was a patient
"who experienced significant injury to both her wrists and to her cervical spine because of the strenuous work
she was involved in working for Motorola." PX5. He noted that it was "well known that her job requires her to
be repetitively lifting and grabbing that would be the job description of items in mechanical objects that
Motorola builds[,]" that Petitioner was a long time employee of Respondent's and that she had been in good
health until recently. /d. He also noted that "[d]uring the period of 10/10/01 to 09/23/04, she worked with pain
and in September 2004, she was taken off work by me with a letter of medical necessity." /d.
Dr. Stamelos opined that Petitioner had known herniations of the cervical spine that were "aggravaled by
repetitive lifting bending and twisting[,]" that she undoubtedly needed future treatment and surgery, and that
while Petitioner was "very appropriate" and her condition was "very subtle" it was also "very serious" because it
would ultimately lead to problems in turning her neck and functioning. !d. In conclusion, Dr. Starnelos noted
that he would "try to become familiar with the case and the terminology and be more than happy to assist
[Petitioner's counsel] with deposition because of complexities and difficulties in this type of case, which I
believe is a work related repetitive motion injury." /d.
On November 9, 2006, Petitioner was cleared for surgery by her insurance company and indicated to Dr. Bauer
her wish to proceed with surgery. PX6.
On December 15, 2006, Petitioner returned to Dr. Bauer but was unable to proceed with surgery due to
antibiotic treatment for a tooth and gum infection. /d. Dr. Bauer noted that Petitioner had persistent burning in
pain in the left arm which had been refractory to conservative therapy for a long period of time. !d. He also
noted that Petitioner had paresthesias in her hand which was related in part to her cervical herniated disc as well
as her carpal tunnel syndrome. /d.
On February 27, 2007, Petitioner underwent surgery with Dr. Bauer at Advocate Lutheran General Hospital for
cervical radiculopathy. PX7; PX6; see also Tr. pp. 44-45, 123. Specifically, Petitioner underwent an anterior
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cervical.discectomy at C5-C6 and C6-C7 with microscope assisted visualization and an anterior cervical
interbody fusion at C5-C6 and C6-C7 with placement of hardware including a plate and screws. PX7.
Petitioner testified that she remained under the care of Dr. Bauer after the surgery and began receiving
temporary total disability benefits. Tr. p. 46.
The medical records reflect Petitioner saw Dr. Bauer postoperatively. PX6. On February 27 and March 7,
2007, Petitioner underwent x-rays that showed good alignment of the cervical spine and hardware. /d.
Petitioner also returned to Dr. Bauer postoperatively on April11 , 2007, at which time her x-rays continued to
show good alignment. !d. He ordered physical therapy for the neck and placed Petitioner off work. /d.
On May 9, 2007, Petitioner saw Dr. Stamelos who diagnosed her with depression, referred her to a psychiatrist,
and noted that she should return on an as needed basis. PX5.
Petitioner began postoperative physical therapy on May 16, 2007 at Athletico. /d.
On May 23, 2007, Petitioner returned to Dr. Bauer, underwent x-rays, and reported residual pain in the left arm
which was much improved. PX6. He noted that Petitioner had a normal neurological exam, her wound looked
fme, her bone graft, plate, and screws were all in good position, that she had good strength, sensation, and
reflexes, and that she reported improved pain as compared to pre-surgical pain. !d. He ordered continued
physical therapy, prescribed medication, ordered wrist splints, and scheduled a return visit in two months with a
repeat x-ray at that time. !d.
On July 11 , 2007, Dr. Bauer noted that Petitioner's x-rays revealed good positioning of the bone graft, plate, and
screws. !d. On examination, he noted that Petitioner's wound looked fme, deep tendon reflexes were
symmetrical, and that she still had some dysesthesias [pathology] in her left arm. !d. Petitioner reported that
her neck pain worsened while she was in physical therapy and that she was unhappy with her physical therapy
site, therefore she was switched to another one. !d. Dr. Bauer kept Petitioner off work in her former position,
which he noted was not then available, and scheduled a follow up with x-rays in three months. !d.
Petitioner testified that she went to Greece at the end of July of 2007 through August until she returned the first
week of September of 2007. Tr. pp. 47, 51. She testified that the purpose of her visit was to see her mother
who was sick and to bring her back to the United States. Tr. pp. 47-49; see also PX6 (10/31/2007 Dr. Bauer
note). Petitioner testified that she did not receive approximately eight weeks of temporary total disability
benefits and that her benefits resumed at some point. Tr. pp. 49-53.
On October 31, 2007, Petitioner reported some stiffness down the back of her neck and occasional discomfort in
the left arm. PX6. On examination, Dr. Bauer noted that Petitioner's wound looked fine, her deep tendon
reflexes and sensation were intact, and she still had some paresthesias in her hands with a positive Tinel's sign
which he believed were related to bilateral carpal tunnel syndrome. !d. Petitioner testified that Dr. Bauer
discharged her from his care and referred her to Dr. Williams. Tr. pp. 54, 124. Indeed, regarding her neck, Dr.
Bauer noted that Petitioner reached maximum medical improvement. PX6. He also referred Petitioner to Dr.
Williams for carpal tunnel surgery evaluation. PX6; see also Tr. p. 54.

In response to correspondence from Petitioner's counsel, Dr. Bauer rendered a report dated November 14, 2007
stating that regardless of whether Petitioner attended her physical therapy she was not able to return to work in
August 2007. PX6. In a separate note also dated November 14, 2007, Dr. Bauer noted his placement of
Petitioner at maximum medical improvement and stated that if the insurance company wanted specific
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restrictions regarding a return to work then Petitioner would need to undergo a functional capacity evaluation.
!d.
On November 21, 2007, Dr. Bauer referred Petitioner for a functional capacity evaluation. Tr. p. 123.
On December 5, 2007, Petitioner underwent the recommended functional capacity evaluation ("FCE"). Tr. p.
124; PX5; PX6. Petitioner appeared 45 minutes late and reported that she had a work related injury to her neck
on September 23, 2004, but "refused to give the therapist any additional history." PX6 (emphasis in
original). The FCE was invalid due to sub maximal effort. /d. Petitioner failed 20 of 23 objective validity
criteria and the results of the FCE did "not represent a true and accurate representation of [Petitioner's] overall
physical capabilities and tolerances at this time." /d. The FCE evaluator found that Petitioner was capable of
functioning at a higher category of work than the minimal level of sedentary work, which was indicative of 2hand occasional lift/carry of four pounds from floor-to-waist level, exhibited as a result of the invalid test. /d.
Petitioner was listed as employable. !d.
Psvclziatric Treatment

On May 22, 20075, Petitioner saw Dale John Giolas, M.D. ("Dr. Giolas"), a psychiatrist, for an initial evaluation
based on Dr. Stamelos' referral. PX5. At that time, he noted Petitioner's symptomatology in response to
various stressors including "surgical, pain, unemployment" resulting from a work injury and he diagnosed
Petitioner with major depressive disorder, single episode, severe without psychotic features. /d. Petitioner
returned on July 5, 20076 and Dr. Giolas maintained his prior diagnosis. /d. He recommended a follow up in
two months presumably after Petitioner returned from seeing "M'' in Greece. /d. Petitioner returned to Dr.
Giolas on October 4, 2007 and February 6, 2008. /d. At the latter visit, Petitioner reported more depression and
was "tearful as she is dealing with mother dying of pancreatic Ca at home." !d.
Continued Medical Treatment & SSD Benefits

Petitioner testified that she applied for Social Security disability benefits on November 14, 2006 and was
eventually approved on September 4, 2008. Tr. pp. 69-70; see also PX5 (2/4/08 Stamelos note).
On January 14, 2008, Dr. Bauer noted his review of Petitioner's FCE that was "inconclusive" and stated that he
would, thus, be unable to provide reasonable activity level recommendations and possible restrictions for
Petitioner. PX6.
On February 4, 2008, Petitioner returned to Dr. Stamelos who noted that she was status post fusion with residual
problems. had chronic pain, carpal tulUlel syndrome, depression, and residual radiculopathy, and was trying for
disability. PX5. No objective examination fmdings were noted at the time of this visit. !d.
She returned three days later on February 7, 2008. /d. Dr. Stamelos reiterated that Petitioner was status post
cervical fusion and discectomy, that she had been diagnosed with carpal tunnel syndrome and depression, and
that she had residual radiculopathy and pain from her cervical spine with chronic pain. !d. He opined that
Petitioner was "fully disabled for any kind of work since we have the implications of injury, surgery, and some
shortcomings." !d. He noted Petitioner's age of 53, slight obesity, and difficulty using upper extremities, and

5 There are two different notes dated May 22, 2007, one of which appears to be incomplete. PX5.
6 There are two different notes dated July 5, 2007, one of which appears to be incomplete. PXS.
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essenti~ly

opined that she was fully disabled requiring SSI disability benefits. /d. No objective examination
findings were noted at the time of this visit. /d.

Petitioner was scheduled to see Dr. Bauer again on February 27, 2008, but she did not attend the appointment.
PX6. Then, on March 18, 2008, Dr. Bauer responded to correspondence from Petitioner's counsel and advised
that he was unable to provide any medical update since he had not seen Petitioner in over four months. /d.

Fourth Section12 Examination
On March 24, 2008, Petitioner saw Dr. Levin a second time at Respondent's request. See also Tr. p. 124; RXlO.
Dr. Levin re-examined Petitioner and took a history from her, reviewed various treating medical records, and
rendered opinions regarding Petitioner's cervical spine. RXIO. At the time of her examination, Petitioner
reported being unemployed since her termination by Respondent in September of 2006, undergoing physical
therapy after her surgery through October of 2007, and some continued burning in the left arm and forearm
which was constant but varied. /d.
On examination, Petitioner was able to forward flex to touch her chin to within 3 inches of her chest and extent
back 10°, she had right deviation to 25° and left deviation to 30°, she was tender to palpation over the medial
border of the left scapula with minimal tenderness over the right medial border of the scapula, and she had no
cervical or thoracic spasm. /d. Petitioner's upper extremities revealed no pain to palpation over the AC or SC
joints, active shoulder range of motion on forward flexion to 170° on the right and to goo on the left, passive
range of motion to 110° with pain, and abduction on the right to 140° and on the left to goo with pain. /d.
Internal rotation on the right was toLl and to the lumbosacral junction on the left, external rotation was goo
bilaterally, and rotator cuff strength was 5/5 on the right and 5-/5 on the left. /d. Petitioner had a negative
impingement sign on the right and positive impingement sign on the left which she reported was present for the
prior three months. /d. She also had a positive Tinel's sign on the left and a negative Tinel sign on the right
with normal wrist motion bilaterally. !d. Biceps reflexes were normal bilaterally and Petitioner had a negative
Phalen's sign. /d. Pinprick sensation was decreased over the left arm but otherwise normal. !d.
Dr. Levin diagnosed Petitioner as being status post cervical discectomy and fusion at CS/6 and C617, and found
that she was at maximum medical improvement. /d. He also noted that Petitioner had a new onset of some
change in her shoulder range of motion which did not appear to be related to her work activities dating back to
September of 2004. !d. Regarding her ability to work, Dr. Levin noted that Petitioner's functional capacity
evaluation was invalid and that Petitioner was capable of doing more than sedentary work, however, based
strictly on Petitioner's physical examination, he would restrict Petitioner from work above shoulder level due to
the new onset of decreased shoulder range of motion and pain. /d.

Continued Medical Treatment
On Apri116, 2008, Dr. Stamelos noted that Petitioner was status post cervical fusion, she had disc disease,
depression, pain, and carpal tunnel syndrome although [surgery for] that had not yet been approved. PX5. He
also stated that she had a "double crush injury," that she worked for Zenith Assembly with repetitive usage of
her hand, and that she wanted to have surgery as soon as possible with workers' compensation insurance
approval or through alternative insurance. /d.
At his deposition, Dr. Stamelos testified on cross examination that Petitioner's carpal tunnel syndrome was
related to Petitioner's first accident despite the fact that she had not been treated for it for four years. PX12, p.
57. He testified that the fact that Petitioner had been off work for four years after September of 2004 did not
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affect her carpal tunnel syndrome because it never goes away. PX12, pp. 57-58. He also testified that although
Petitioner's carpal tunnel syndrome worsened while she was not working, that was due to the normal aging
process and Petitioner's hormonal changes. PX12, pp. 57-58. Dr. Stamelosfurther testified this is why-he
believed Petitioner wanted "to have it fixed now, but [she didn't] want to pay for it, [she wanted] to get some
compensation or something." PX12, p. 58.
Dr. Stamelos referred Petitioner to John Sarantopoulos, D.O. ("Dr. Sarantopoulos") for evaluation of a physical
therapy rehabilitation potential status post fusion. PX5; PXS. No objective examination findings were noted at
the time of this visit. PX5.

Dr. Williams- Second Opinion and Deposition7
On May 7, 2008, Petitioner saw Craig Williams, M.D. ("Dr. Williams") one time per Dr. Bauer's referral for
complaints of bilateral hand numbness, worse on the right, tingling and left elbow pain. PX6; PX9; PX13.
Petitioner reported being more symptomatic on the right side, experiencing constant numbness bilaterally, worse
on the right, and burning dorsal forearm pain on the left. PX9; PX13, pp. 6-10. Among other examination
fmdings, Dr. Williams noted normal bilateral wrist range of motion, tenderness over the left lateral epicondyle
and radial tunnel, pain with resisted wrist extension that reproduced forearm burning and pain, and positive
Tinel's, Phalen's, and Durkan signs bilaterally. /d. At his deposition, Dr. Williams testified that he did not see
any evidence of thenar muscle wasting on either side and that if Petitioner told him when her elbow symptoms
started, he did not record that in his records. PX13, pp. 9, 44. Dr. Williams' impression was that Petitioner had
bilateral carpal tunnel syndrome and evidence of left lateral epicondylitis. PX9; PX13, p. 11. He recommended
surgical intervention for the carpal tunnel syndrome and beginning with conservative treatment for the lateral
epicondylitis. /d.
Dr. Williams submitted to a deposition on May 18, 2009. PX13. He is a board-certified orthopedic surgeon
with a subspecialty in hand surgery. /d, p. 5.
Dr. Williams testified that he only saw Petitioner on one occasion, May 7, 2008. PX13, p. 5. He authored a
report of the same date and a second narrative report, dated September 15,2008 at Petitioner's counsel's
request. PX13, p. 12. He reviewed various records prior to rendering his reports including the following: (1)
Petitioner's December 11, 2001 EMG report; (2) Dr. Stamelos' treating record from May of 2002; (3) a letter
between Dr. Bauer and Dr. Stamelos from October of2007; (4) Petitioner's September 8, 2006 EMG; and (5)
some of Petitioner's vocational information from Petitioner's counsel. PX13, pp. 26-28.
In response to a lengthy hypothetical question posed by Petitioner's counsel, Dr. Williams testified that
Petitioner's carpal tmmel syndrome was related to her work activities based on his "experience with patients
with similar activities and similar conditions, as well as [his] knowledge of the anatomy, pathophysiology of the
hand." PX13, pp. 14-19. He also testified that a double crush syndrome refers to a neurologic condition in
which there may be a compressive neuropathy of a nerve at two levels. PX13, p. 19.

7 The Arbitrator notes that Respondent's counsel objected to certain opinions rendered by Dr. Williams at his May 18, 2009 deposition

pursuant to Ghere because his narrative reports did not encompass all of the issues raised during the deposition and, presumably, those
extraneous opinions caught Respondent by surprise at the time of the deposition. PX13, pp. 20; see also Ghere v.lndustrial Comm.,
278 Ill. App. 3d 840, 663 N .E.2d 1046 (4th Dist. 1996). By the date of hearing, however, and in light of City of Chicago v. /WCC and
noting the Appellate Court's more recent reiteration of a Ghere objection analysis in Mulligan v. /WCC, the Arbitrator overrules
Respondent's objections. Ciry of Chicago, 387 Ill. App. 3d 276,899 N.E.2d 1247 (1st Dist 2009); Mulligan , 408 Ill. App. 3d 205,
946 N .E.2d 421 (1st Dist. 2011 ).

20

14Il7CC0099

Paras v. Motorola
02 we 11336

Ultimately, Dr. Williams opined that there was a ..significant relationship between [Petitioner's] current
diagnosis of the carpal tunnel syndrome and the work activities that she had performed at Motorola as described
in the letter that [Petitioner's counsel] provided to [him] on July 31 51 , 2008." PX13, pp. 13-14. On cross
examination he clarified that Petitioner's work activities contributed to, but did not cause, Petitioner's carpal
tunnel syndrome. PX13, p. 32. Dr. Williams understood Petitioner's job to be in "manual tune" and to require
"extensive use of small screwdrivers to screw or tighten components or manipulate components that she
estimated was 3,000 times a day; that it required twisting and turning of her wrist, as well as the use of air
vibrating tools ..." and the use of a ..tweezers-type tool" and ..some portion of pulling and snapping items
together and in place and then filling them in boxes that weighed up to about 50 pounds." PX13, pp. 14, 16.
On cross examination, Dr. Williams testified that carpal tunnel syndrome can have various causes and that the
causes are multifactorial. PX13, pp. 31-32. In Petitioner's case, he opined that Petitioner's job duties
contributed to her carpal tunnel syndrome and he noted a combination of contributing factors including the
repetitious nature of Petitioner's activities as he understood them, the inflammation/thickening of the flexor
tendons encroaching upon the carpal tunnel space, the ..suggestion and evidence that the use of vibratory tools
can also contribute" to carpal tunnel syndrome, and because continuous gripping, grasping, pinching, fme motor
activity and forceful activities on a repetitive basis can contribute to carpal tunnel syndrome. PX13, pp. 32, 3436. However, Dr. Williams acknowledged that he had no specific information about the vibratory air tool used
by Petitioner, how she used the tool, or with which hand or both she used the air tool. PX13, pp. 28-29. With
regard to the use of vibratory tools, Dr. Williams acknowledged that use alone was insufficient to contribute to
carpal tunnel syndrome development and it depended on degree, exposure, and so forth. PX13, p. 35.
Similarly, he testified that the use of vibratory tools, gripping, and grasping should be continuous or a
significant component of the work activities. /d. Dr. Williams also acknowledged that he did not view any
video depicting Petitioner's job duties and his assumption that Petitioner's position was full time based on the
..report" that Petitioner performed "3,000 repetitions a day." PX13, p. 29.
Regarding factors unrelated to work activities, Dr; Williams acknowledged that there is an increased incidence
of carpal tunnel syndrome in older persons, in postmenopausal women, and in heavier persons as a secondary
mechanism influencing the carpal tunnel. PX13, pp. 37-38. He also explained that while Petitioner's carpal
tunnel symptoms were reportedly worse on the left in 2001, her December of 2001 EMG showed that she was
electrophysiologically slightly worse on the right. PX13, pp. 39-40; but see PX5 (EMG fmdings showed
evidence of a mild-moderate median neuropathy at the left wrist and evidence of the mild median sensory
neuropathy at the right wrist).
Dr. Williams was unable to explain whether that symptomatology stemmed from Petitioner's carpal twmel
syndrome or cervical condition or both, but he suspected that some of the left-sided hand symptoms stemmed
from Petitioner's cervical condition that were relieved after her cervical surgery which then "unmasked" the
right-sided carpal tunnel syndrome. PX13, p. 40. To explain why Petitioner's right-sided symptoms increased
despite the fact that Petitioner had not worked since 2004, Dr. Williams testified that once a person has chronic
flexor tendon thickening daily use would continue to irritate the condition and Petitioner's symptoms probably
would have been worse had she continued to work. PX13, pp. 40-41.
Dr. Williams also testified that continuous or prolonged keyboarding activities "that are not in, you know,
modest and intermittent levels can exacerbate your symptoms much the way that other things that I asked her
about here, talking on the phone, sleeping ... driving your car, blow drying your hair, all those things can
exacerbate your symptoms." PX13, pp. 41-43. He suggested keyboarding should only be done in small bits and
in moderation if necessary. PX13, p. 43.
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Regarding lateral epicondylitis, Dr. Williams testified that symptoms developed particularly in middle age as
was Petitioner at the time of her examination and that this pain would not be masked by a cervical condition
because it is not In the same anatonucal distribution. PX13, pp. 44-47. Finally, Di:. Williams testified that
Petitioner was capable of some work activity in May of 2008. PX13, p. 45.
Continued Medical Treatmellt

Petitioner underwent the recommended physical therapy evaluation on May 23, 2008. PX6; PX8. Dr.
Sarantopoulos recommended that Petitioner undergo updated cervical spine imaging, updated EMG/NCV of the
upper extremities for cervical radiculopathy and upper extremity referral entrapment neuropathy, physical
therapy to address cervical symptomatology, trigger point injections for treatment of myofascial pain, additional
medication for pain control, and, if her symptoms did not improve, cervical epidural injections. /d. It was noted
that Petitioner was unfit to work as an assembly line worker secondary to her current symptoms and medication
necessity that caused drowsiness. !d.
Petitioner testified that her temporary total disability benefits stopped in 2008 and her last check was February
6, 2008 until her benefits resumed June 23, 2008 when she went to a vocational rehabilitation assessment at
Respondent's request. Tr. pp. 154, 57.
Dr. Chmell - lndependent Medical E"Camination & DepositionB

On June 14, 2008, Petitioner underwent an independent medical evaluation at her attorney's request with
Samuel Chmell, M.D. (44Dr. Chmell"). PX10; Tr. p. 62. Dr. Chmell submitted to a deposition on July 9, 2009.
PX14. He is a board-certified orthopedic surgeon. /d, pp. 4-5, 24.
Dr. Chmell reviewed various medical records provided to him prior to rendering his opinions including the
following: (1) a November 21, 2001 Arlington Heights .MRI report; (2) Dr. Sarantopoulos' December 11, 2001
report; (3) an October 6, 2004 Neuro Open .MRI report; (4) an Advanced Radiology Professionals report dated
August 31, 2006; (5) a Professional Neurological report dated September 16, 2004; (6) Dr. Bauer's February 27,
2007 surgical report; and (7) Advocate Lutheran General hospital's records regarding Petitioner's surgery.
PX14, pp. 7, 25-26. Dr. Chmell did not have any of Petitioner's medical records from 2001 and he reviewed a
summary of records from Petitioner's counsel's office for treatment from November 14, 2001 through February
7, 2008. PXlO; PX14, pp. 7, 27.
Petitioner reported that her job regularly and repeatedly required her to use her hands manipulating fme tuners
and that she performed repeated lifting and pulling of boxes and steel fixtures. PX10. She also reported that
she had been ..performing repetitive motion activities with her hands and wrists for 27 years, but even more
significantly, for the last seven years she has been working on a line assembly for transceivers doing pretty
much the same thing on a daily, weekly, monthly and yearly basis. She state[d) that she use[ d) the same
tweezers and screwdrivers to perform the same assembly functions on a Motorola transceiver." /d. Further,
Petitioner reported that she was unable to perform her regular job and that while her physicians recommended a
job with restrictions and limitations it had not been provided to her by Respondent. !d.
Regarding her injury in October of 2001, Petitioner reported that "she was repeatedly lifting and pulling 50pound boxes of steel fixtures. She developed left shoulder and arm pain. The shoulder and ann pain worsened
8 Respondent's counsel also made Ghere objections to certain opinions rendered by Dr. Chmell at his deposition. PXI4, pp. 12-13.
The Arbitrator overrules Respondent's objections. See Footnote Number 9.
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and radiated up into her neck. She then developed pain and swelling in her hands and wrists which became
associated with numbness and tingling." !d. Regarding her injury in September of 2004, Petitioner reported
that she ..sustained an injury to her cervical spine with lifting and straining. She developed a severe sharp pain
at the base of her neck on the left side and this pain persisted and worsened. The pain radiated all the way down
her left arm and became constant, severe, shooting, and burning in nature. She could not move her neck or her
arm." Jd.
On examination of the cervical spine, Petitioner had moderate reduction of the normal cervical lordosis, muscle
spasm and tenderness of the cervical paras pinal muscles left side more prominent, a healed but slightly reddened
and hypertrophic surgical scar, positive Spurling's test on the left, and diminished range of motion. !d. On
examination of the hands, Petitioner had slight diffuse swelling of both hands/wrists, full range of motion in
both elbows and forearms and the right shoulder, and diminished range of motion in the left shoulder. !d. Both
wrists demonstrated tenderness at the area of the carpal tunnel. !d. Petitioner had a positive median nerve
compression test in both wrists and mild thenar atrophy on the right only as well as a positive Tinel's sign along
the median nerve in both wrists and a positive Phalen's sign on the right at 15 seconds and 25 seconds on the
left. !d. At his deposition, Dr. Chmell acknowledged on cross examination that Petitioner did not complain
about either of her elbows during his examination and that he made no findings regarding Petitioner's elbows.
PX14, p. 27. He also testified that Petitioner had no thenar atrophy on the left. !d.
Dr. Chmell diagnosed Petitioner with the following: (1) traumatic aggravation of cervical degenerative disc
disease; (2) cervical disc herniations at C5-6 and C6-7 status post surgery; (3) bilateral carpal tunnel syndrome;
(4) bilateral double-pinch syndrome secondary to the first three diagnoses; and (5) and rotator cufftendinosis
left shoulder. /d.
Regarding her cervical spine, Dr. Chmell opined that Petitioner sustained a cervical spine injury on both dates of
accident which required surgery, that her medical and surgical treatment was reasonable and necessary, and that
Petitioner had passed the point of maximum medical improvement. PXlO; PX14, pp. 8-10. Regarding her
bilateral carpal tUIUlel syndrome and tendinitis of the left shoulder, Dr. Chmell opined that they were causally
related to Petitioner's long-term repetitive motion trauma at work to the upper extremities. /d. He also opined
that both work accidents "likely contributed causally to the bilateral carpal tunnel syndrome and the left
shoulder tendinosis(,]" and that Petitioner had double-pinch syndrome where the nerve lesion in her cervical
spine likely further aggravated Petitioner's median nerve problem at the carpal tunnel. !d. Ultimately, Dr.
Chmell testified at his deposition that Petitioner's bilateral carpal tunnel syndrome was caused by both her
cervical injury and her repetitive work activity. PX14, p. 29.
At his deposition, Dr. Chmell testified that Petitioner's left-sided symptoms from her double-pinch syndrome in
the neck and left arm were so overwhelming that Petitioner's right-sided hand symptoms did not become
prominent until after her neck surgery, which alleviated the left-sided symptoms. PX14, pp. 10-13. He further
testified that Petitioner's bilateral hand symptoms would not have necessarily improved when she was inactive
after her cervical surgery because her bilateral hand condition was permanent and sometimes there is no
explanation why such a condition does or does not improve with inactivity. PX14, pp. 17-18. The Arbitrator
notes that Dr. Chmell did not provide these explanations about Petitioner's cervical spine condition masking her
hand or bilateral hand symptomatology in his report.

In his report, Dr. Chmell also recommended bilateral carpal tunnel release followed by a course of therapy on
each side and reassessment thereafter for the degree of permanent partial impairment. PXlO. Otherwise
without surgery he opined that Petitioner was at maximum medical improvement. /d. At his deposition and in
response to a lengthy hypothetical question posed by Petitioner's counsel, Dr. Chmell testified that Petitioner's
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bilateral carpal tunnel syndrome was related to her work activities because, in general, " ... repetitive motion ·
trauma can cause carpal tunnel syndrome, first of all. And I believe that [Petitioner] was subjected to repetitive
motion trauma in her job to the extent that, in her, it did cause it. And rnave seen oilier peopleto where it's
caused it in the same fashion." PX14, pp. 13-17.
Dr. Chmell also opined at his deposition about the propriety of Petitioner's vocational re-training to perform
computer keyboarding. PX14, pp. 20-21. He testified that such training would not be appropriate because it
was usually repetitive in nature and caused the same sorts of problems that Petitioner had experienced with her
hands and wrists. /d. He further testified that Petitioner was not employable because of her hands and that
appropriate jobs are not readily available for undereducated people where at least considerable usage of the
hands is involved. /d. If Petitioner had the recommended carpal tunnel repair, however, he opined that
Petitioner may or may not thereafter be employable. PX14, pp. 22, 30. The Arbitrator notes that Dr. Chmell did
not provide these opinions in his report, there is no evidence that he reviewed any vocational rehabilitation
documentation before he rendered any of his opinions, and there is no evidence that Dr. Chmell was asked to
render opinions regarding Petitioner's prospective employability in his report. PX14, pp. 20-22; PXlO.
Continued Medical Treatment
On July 30, 2008, Petitioner returned to Dr. Stamelos complaining of numbness and pain in the hand all this
time "and has not been listen [sic] to." PX5. He reiterated that Petitioner needed a carpel tunnel release to
reach maximum medical improvement and possibly return to some kind of employment although Petitioner was
on disability because she had given up on any return to work due to the cervical fusion and associated pain. /d.
He also noted that Petitioner still felt that she was disabled for any kind of work. /d. No objective examination
findings were noted at the time of this visit. !d.
A "physical residual functional capacity questionnaire" was also completed on July 30, 2008 by a chiropractor
noting Petitioner's then-current symptomatology and history of injury. /d. It appears that this questionnaire was
provided to Dr. Stamelos and Petitioner's SSD benefits legal counsel. !d.
On September 15, 2008, Dr. Williams authored a second narrative report in which he ultimately opined that
"there was a significant relationship between [Petitioner's] carpal tunnel syndrome and her work activities at
Motorola." PX9; PX13 (Ex. 3). He was unable to definitively opine further on the relationship between
Petitioner's left lateral epicondylitis condition and her work, if any. /d.
In a narrative letter dated January 12, 2009, Dr. Stamelos authored correspondence at Petitioner's request
addressed to "to whom it may concem9" in which he reiterated that Petitioner had bilateral carpal tunnel
syndrome as a result of repetitive usage that required surgery. PX5; PX12, p. 60. He further noted that
Petitioner had been awaiting approval for surgery of this essential procedure which was necessary for her
manual dexterity inability to function. PX5. In addition, he stated that Petitioner's condition was being
aggravated by "the cold and the chronicity." !d. He noted the good suggestion that Petitioner go to school to
learn computer work and do keyboarding and data entry, but that people with impaired median nerve function
and hand pain would find it almost impossible to function on a computer. !d. Dr. Stamelos suggested a delay
such schooling and, instead, recommended the bilateral carpal tunnel release surgery so that Petitioner could
then be vocationally rehabilitated. /d.

9 This correspondence also appears to have been sent to Petitioner's counsel. PX5.
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Petitioner returned to Dr. Stamelos approximately one year and nine months later on October 4, 2010
complaining of bilateral wrist pain. /d. Dr. Stamelos diagnosed Petitioner with a cervical strain, whiplash and
radiculitis of the cervical spine as well as bilateral carpal tunnel syndrome. !d. He prescribed Norco and
Darvocet, ordered continued "conservative management," and instructed Petitioner to return on an as needed
basis for a reevaluation. !d. While Dr. Stamelos notes that he evaluated Petitioner in the office, the only
objective examination results identified are Petitioner's blood pressure and pulse levels. !d.
Approximately 13V2 months later, on November 16, 2011, Petitioner returned to Dr. Stamelos' clinic. Id.
Petitioner cervical spine fusion was noted, and she reported chronic pain. !d. Dr. Stamelos noted that Petitioner
probably has carpal tunnel, and later noted that she defmitely had bilateral carpal tunnel syndrome as proven by
objective testing, and that she could not return to work because she had continued dysfunctions and inability.
/d. Notably, Dr. Stamelos noted that Petitioner had a right-hand dysfunction and that she suffers from
depression despite treatment with a psychiatrist tO. !d. Dr. Stamelos opined that Petitioner continued to be
disabled by both psychological and psychiatric problems and the physical impairment of her arms. /d. He also
noted that Petitioner was obese and unable to function because of hand and upper extremity pain. !d. He further
noted that there were enough problems to make her disabled but they would not treat all of her issues, they
would continue to follow her closely "upon her wishes," and that she had not been in for treatment for a
significant amount of time although she felt that she was not well and wanted to be under the treatment of a
qualified doctor. /d. He referred Petitioner back to her neurosurgeon [Dr. Bauer] for the cervical spine and
noted that they could treat her for carpal tunnel, but that Petitioner was reluctant. /d.

Vocational Rehabilitation- Vocamotive
Petitioner testified that she underwent a vocational rehabilitation assessment at Vocamotive on June 23, 2008 at
Respondent's request with Mr. Belmonte. Tr. pp. 57, 124-125, 153-154, 205. Petitioner testified that they
attempted to teach her how to use a computer, keyboard and mouse to look for a job. Tr. pp. 57-58.
Vocamotive assisted Petitioner in applying for employment and she applied for employment by phone as well.
Tr. pp. 58-59. Petitioner did not obtain any job interviews, but did speak with prospective employers over the
phone. Tr. p. 59. Petitioner testified she was instructed by Vocamotive not to tell prospective employers that
she had a back operation or that she could not use her hands. Tr. p. 59.
The record reflects assessment, progress and discharge reports from Vocamotive between August 6, 2008 and
March 9, 2009. RX6. During that time, Petitioner left before the end of her session, she did not attend sessions,
she failed to apply for job leads provided, she did not participate in recommended vocational rehabilitation
activities for various reasons including reported effects of her medication on her abilities, she voiced her opinion
that she could not perform the recommended activities or obtain employment, she did not complete some job
logs, and she was otherwise selective in her cooperation for various reasons in recommended vocational
rehabilitation activities. !d.
Joseph Belmonte ("Mr. Belmonte") is a certified rehabilitation counselor at Vocamotive. Tr. pp. 194-198; see
also RXS. Mr. Belmonte testified that when a client, like Petitioner, is referred to him his practice is to contact
the client and his attorney and schedule an initial interview at which time he takes a detailed history. Tr. pp.
202-204. Then, he reviews the client's medical information and thereafter issues an initial evaluation report.

IOThe treating psychiatrist is noted as Dr. Saulecky, who is noted as having committed suicide. PX5. The only other reference to Dr.
Saulecky (or Dr. Solecki) in this record is contained in the deposition of Petitioner's vocational rehabilitation counselor, Ms.
Entenberg, who testified that she reviewed an unidentified number of his treating records for Petitioner. PXlS, pp. 14, 26.
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Tr. p. 204. In accordance with his practice, Mr. Belmonte conducted an initial interview with Petitioner on June
23, 2008. Tr. p. 205.
Mr. Belmonte testified that he did state or suggest to Petitioner that she should not inform prospective
employers of her medical problems. Tr. pp. 249-250. Petitioner testified that Mr. Belmonte advised her that he
could only address her back issues. Tr. pp. 59-60. She also testified that she told Mr. Belmonte that she was
having problems with her hands. Tr. pp. 60-61.

Mr. Belmonte rendered his initial evaluation report and concluded that Petitioner was prospectively employable
and he identified specific job targets for Petitioner reflected more specifically on page 12 of his report including
unskilled to low semiskilled occupations such as basic food preparer, laborer within a fast food restaurant,
certain cashiering positions, some ticket taker positions, parking lot cashier, some light housekeeping
occupations, etc. Tr. pp. 205-214. Mr. Belmonte also considered an invalid functional capacity evaluation
report in rendering his opinions. Tr. pp. 215-216. With regard to Petitioner's prospective wages, and given
Petitioner's very narrow work experience and the kind of jobs being targeted for her, he projected that Petitioner
could earn between minimum wage and nine dollars per hour. Tr. pp. 217-218.
Mr. Belmonte testified that there was some difficulty in initially implementing Petitioner's rehabilitation plan
due to communication difficulties, which were resolved, and he met with Petitioner again on September 15,
2008. Tr. pp. 219-220. Mr. Belmonte also testified about some of Petitioner's characteristics including that she
was always "very direct" and "does not hesitate to express her opinion or state her position with regard to what
she believes she wants or may be entitled to or what she may expect." Tr. pp. 220-221. Mr. Belmonte further
testified that at Petitioner's initial interview she asked him why he believed he could get her a job if her
employer [Respondent] was not going to take her back. Tr. pp. 221-222. He noted that Petitioner's question
was not problematic in and of itself, but he did sense after his discussion with her that Petitioner "was in fact
prospectively resistant to the process because of what she stated she felt she wanted from the process which was
medical treatment and not vocational rehabilitation." Tr. pp. 222-223. Mr. Belmonte further noted that
"[Petitioner] manifested from time to time clear frustration and some resistance to being on time or being
present on days when we could [effectively] treat her, but which may not have been her preference. She
ultimately did not [effectively] job search on days unless she was actually in Lhe office working under our
supervision." Tr. p. 223.
Petitioner submitted to additional educational and aptitude testing by Jim Boyd ("Mr. Boyd") at Vocamotive's
request and he generated a report on which Mr. Belmonte relied. Tr. pp. 224-226. On cross examination, Mr.
Belmonte testified that Mr. Boyd chose the tests to administer to Petitioner which included Woodcock Johnson,
Roman ill, and Tests of Achievement. Tr. p. 244. As a result, Mr. Boyd identified Petitioner's aptitudes as
follows: letter word identification at 6.7 grade level; reading fluency at 5.8 grade level~ story recall at 3.6 grade
level; mathematical calculation at 10.8 grade level; math fluency at 13.0 grade level; spelling skills roughly
9th/10th grade; writing fluency just below 6th grade~ and passage comprehension in reading at 4.5 grade level. Tr.
pp. 244-246.
Mr. Belmonte testified that his expectations of Petitioner were conveyed to Petitioner at her initial interview and
throughout the vocational rehabilitation process. Tr. pp. 226-228. Petitioner was receptive to Vocamotive's
offer for computer assistance to help her find a job, but Mr. Belmonte testified that their job search efforts were
not directed at finding Petitioner a job utilizing computers. Tr. pp. 228-229.
Petitioner's vocational rehabilitation through Vocamotive ended on March 9, 2009. Tr. pp. 125-126, 229-231.
Mr. Belmonte testified that during the course of his conversations with Petitioner he acknowledged her feelings
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about the vocational rehabilitation process and that medical treatment was her priority, but iterated that their
services would be to her benefit in either actually finding her a job or ultimately determining whether there was
a stable labor market for her. Tr. pp. 230-231. He further testified that he regularly attempted to actively enroll
Petitioner in their process, but by March 9, 2009, "it became apparent that she was not going to change the
orientation and her attitude, and I felt that at that point that I had made every reasonable effort that was likely to
produce any change in the stance, and I felt that I was ethically obligated to advise both her and the people that
were paying the bill that I really didn't see that it was cost effective to continue to move forward." Tr. pp. 230231.
More specifically, Mr. Belmonte testified that Petitioner "consistently stated that her objective was medical
treatment, surgery for the arms." Tr. p. 231. He testified that he told Petitioner that despite her complaints,
which he acknowledged, he had no objectively, medically identified impairment to work with; "[i]n other
words, no doctor had ever said that she was impaired with regard to the carpal tunnel syndrome or whatever
might be happening in the upper extremities. So it was never identified by a physician that she couldn't do A,
B, orCas an example. And without that, I didn't have [any job targets] that I could determine could be taken
off the table ...." Tr. pp. 231-233. On cross examination, Mr. Belmonte did acknowledge that Petitioner's
reports of difficulty holding objects, dropping objects, clasping her clothes, could prospectively create a problem
keyboarding or doing computer work. Tr. p. 247. He further acknowledged the fact that prospective pending
surgery could be a significant and potentially complicating factor [in finding employment] for an applicant. Tr.
p. 247.
Mr. Belmonte also testified that, while Petitioner was aware of their expectation that she would job search on
her own, she did not job search on days that she was assigned to do so other than when she was at the
Vocamotive office and he discharged her from their rehabilitation program for this reason. Tr. pp. 235-237. On
cross examination, Mr. Belmonte acknowledged Petitioner's report of traveling to prospective employers
Hallmark and Red Roof Inn, but her visits were unsuccessful. Tr. pp. 262-263. He testified that on one
occasion Petitioner stated to him that ..she did not mind coming here because it would make her look good in
court[,)" and he explained that this statement is notable in the bigger context of his discussions with Petitioner
where her focus was that she wanted surgery, she did not believe that she was employable, she did not want to
work in food preparation, be a cashier, or change the date of her schedule from Tuesday to Wednesday even if
they required her to do so. Tr. pp. 238-239.
On cross examination, Mr. Belmonte also acknowledged that his December 15th report reflects that he told
Petitioner that he could not give her a decision on how she should proceed given the fact that the reported carpal
tunnel was not a part of the medical situation that Vocamotive was able to use in analyzing her restrictions. Tr.
p. 256. Mr. Belmonte did ultimately receive a report from Dr. Stamelos in which he indicated that working on
or using a keyboard was not appropriate for Petitioner given the fact that she needed carpal tunnel surgery. Tr.
pp. 258-259. He also acknowledged that Dr. Stamelos' recommendation for carpal tunnel release surgery would
make driving in very cold weather troublesome for Petitioner. Tr. p. to 61.
As of December 5, 2008, Petitioner keyboarded eight words per minute, she was not doing very well with it, and
Vocamotive subsequently discontinued the training because her level of education and language proficiency
would never have led them to the performance of a job by Petitioner requiring anything other than some
elemental, utilitarian data entry. Tr. pp. 259-260. Mr. Belmonte clarified on re-direct examination that
Vocamotive discourages computer-only job searches and that it is not an indicator in the applicant's success in
finding a job. Tr. p. 269.
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Mr. Belmonte testified that he did not inquire of Respondent whether they had any positions within Petitioner's
restrictions because he operates under the assumption that those issues have already been explored and
eXlimfsted once ~she was referred to liim for vocational rehaoilitation servic-es. Tr. pp. 266-267~ see also Tr. pp-.
268-269.
Petitioner testified that she was never reimbursed for travel expenses, mileage, or tolls to get to and from
Vocamotive, although Petitioner requested it. Tr. p. 61; see also Tr. p. 252.
Vocational Rehabilitation- Rehabilitation Service Associates
At Petitioner's counsel's request, she also saw Susan Entenberg ("Ms. Entenberg") at Rehabilitation Service
Associates on April 16, 2009. Tr. p. 62; PX11; PX15. Ms. Entenberg completed a report thereafter dated May
22, 2009 and testified at a deposition on March 8, 2011. PX11; PX15.
In her report, Ms. Entenberg noted Petitioner's report that she injured herself on September 23, 2004 while
lifting a box and she felt a sharp pain in her neck and left arm. PXll; PX 15, pp. 7-8. Regarding Petitioner's
earlier injury, Ms. Entenberg notes that Petitioner stated "that she sustained an injury to her left upper extremity,
neck on October 10, 2001 while under the employ of Motorola." PXll. Petitioner also reported that she could
not tum knobs or perform fine movements with her hands, did not chop/peel/cut, could only write for 10
minutes, and could only be at a computer for 15 minutes. PXll; PX15, p. 9.

Ms. Entenberg testified that prior to reaching her opinions she met with Petitioner and obtained information, she
reviewed Petitioner's medical records to determine her work restrictions and recommendations, and she
reviewed vocational testing records. PX15, p. 10. Ms. Entenberg concluded that Petitioner was not a candidate
for further vocational rehabilitation services in consideration of the factors delineated in National Tea v.
Industrial Comm. whether or not she had bilateral carpal tunnel surgery, that there was no stable labor market
for her, and that if she could perform the jobs listed by Vocamotive Petitioner would only be able to earn $8.80
per hour. PXll; PX15, pp. 11-15.
Ms. Entenberg also testified that she understood that Vocamotive was having Petitioner go "to the office to look
for jobs and go on-line and job search" and perform "computer activity on a sustained basis" which was not
appropriate given Petitioner's report that she could not be on a computer for any length of time, the symptoms in
her hands, and the recommendation for bilateral carpal tunnel surgeries. PX15, pp. 11-13.
On cross examination, Ms. Entenberg admitted she met Petitioner only once and that she primarily works with
Petitioners in workers' compensation cases. PX15, p. 16. Ms. Entenberg stated that she understood Petitioner's
English, although she had to listen, and that Petitioner was a little excitable, frustrated, and a little upset at times
throughout their assessment. PX15, pp. 17-18. Ms. Entenberg also stated that Petitioner "felt that she was not
capable of working, that she could not work." PX15, pp. 19-20. Ms. Entenberg further stated that she relied on
Dr. Bauer's restriction that Petitioner could perform only sedentary work, but she was unable to locate that
medical record at the deposition and she admitted that Dr. Bauer's June 14, 2008 report stated that he could not
conclude what activities Petitioner could or could not perform based on the invalid December 5, 2007 functional
capacity evaluation results. PX15, pp. 23-24, 26-28. Finally, Ms. Entenberg acknowledged that the cashier and
food preparation worker positions identified by Vocamotive were appropriate unskilled placement jobs for
Petitioner. PX15, pp. 29-30.
Petitioner testified that she has continued to look for work after March of 2009 on her own by either submitting
applications in person for calling over the phone. Tr. pp. 126-128. She applied for part-time position with
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jewel in her neighborhood in Arlington Heights and she called a couple of prospective employers that she found
in the newspaper including a hotel for a desk clerk position. Tr. pp. 128-130. She testified that she does not
believe she can work with her hands, but she can answer a phone. Tr. p. 130.

Continued Medical Treatment
Petitioner testified that she saw Dr. Starnelos on October 4, 2010 and she believes she has seen him two or three
times thereafter. Tr. p. 126. Petitioner understood that Dr. Starnelos' bill was not paid. Tr. p. 146. The
Arbitrator notes that the parties have stipulated that if Dr. Starnelos' bill has been paid Respondent would
receive credit for that payment. AXl; AX2; Tr. p. 148.

Dr. Stamelos' Deposition
Dr. Starnelos submitted to a deposition on April17, 2009. PX12. He is a board-certified orthopedic surgeon.
ld, p. 5.
Dr. Starnelos testified that Petitioner described doing many things at work that were manual, repetitive, and
even lifting. PX12, p. 11. He testified that Petitioner reported using tools, screwdrivers, punches and
assembling or snapping things together then putting them in a box or wrapping them up "or whatever it is and
then at the end she had to put the box on a belt or something and put it on a skid." !d. Dr. Starnelos
sununarized that Petitioner had a variety of duties working the upper extremities and that she could not "work
lifting and bending and twisting without the contributions of the shoulder, the neck and the hand." !d. On cross
examination, Dr. Starnelos testified that his understanding of Petitioner's work was all based on what Petitioner
told him. PX12, pp. 61-62. Dr. Starnelos added that "I have many Motorola patients in the past. So my
experience with Motorola was repetitive usage of their extremities. But I never actually had a nurse visit me or
somebody giving me a job description of [Petitioner's] work." PX12, p. 62.
Dr. Starnelos testified that Petitioner's initial complaints were cervical spine stiffness and pain, left shoulder
pain, and tingling in both hands, primarily on the left. PX12, p. 7. On cross examination, Dr. Starnelos
conceded that his November 14,2001 note makes no mention of carpal tunnel condition or findings with regard
to Petitioner's hands. PX12, pp. 38-40. He further conceded that his note of Petitioner's December 5, 2001 visit
makes no mention of carpal tunnel although he explained that the C6/C7 innervates the same area of the hand
that the carpal tuimel innervates and he did not have any specific objective testing of carpal tunnel at that time.
PX12, p. 41.
On cross examination, Dr. Stamelos testified essentially that Petitioner's very large herniation at C6/C7 on the
left was masking Petitioner's mild to moderate carpal tunnel syndrome through February 20, 2002. PX12, pp.
42-43. He also testified that Petitioner complained more about left-sided symptoms than right-sided symptoms
through March of 2002. PX12, p. 48. Then, Dr. Starnelos further testified on cross examination that Petitioner
was complaining more about right-sided symptoms in 2009, but qualified his response by stating that
Petitioner's left-sided symptoms masked Petitioner's right-sided symptoms. PX12, p. 48.
Petitioner did not show Dr. Starnelos how she performed her work. PX12, pp. 11-12. Dr. Stamelos merely
noted that Petitioner did thousands of maneuvers per day automatically according to her report. !d. Dr.
Starnelos opined that various maneuvers performed repetitively by Petitioner is the "most consistent and
accepted way to create carpal tunnel." PX12, pp. 12-13. Dr. Stamelos also testified that Petitioner never
stopped complaining about her hands, but "(w]hen I took her off of work, her symptoms subsided, by [sic] her
condition didn't improve." PX12, p. 13. On cross examination, Dr. Stamelos testified that he took Petitioner
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off work even when her carpal tunnel syndrome was not improving because Petitioner had multiple orthopedic
problems and a psychiatric problem. PX12, p. 59. He testified that he would not have necessarily taken
Petitioner off work solely for the carpal tunnel syndrome and might have only restricted her work, but he also
testified that "Dr. Bauer also had a lot to do with it." PX12, p. 60.
Dr. Stamelos testified Petitioner's neck and shoulder symptoms improved after her neck surgery, but "there has
been a consistency to the symptoms of her hand. When she didn't work or didn't use her hand, the symptoms
are not as strong but she still has difficulty with cold, when she sleeps, she has difficulty buttoning her buttons.
In other words, the condition is ongoing and stagnant and nonimproving. In other words, the intensity of the
symptoms worsened with her doing anything manual, but if she doesn't do anything, she doesn't get an
improvement, she just has the carpal tunnel condition, primarily on left and some on the right." PX12, pp. 1819.
To explain why Petitioner's carpal tunnel syndrome did not improve while she was away from her job, Dr.
Stamelos testified about the deterioration of the ligaments, bones, and tendons in the carpal tunnel due to
overuse, age, gender, and other factors such that "once you have carpal tunnel you cannot not have carpal
tunnel." PX12, pp. 19-22. He further testified that while Petitioner "would have had carpal tunnel" given the
type of work that she was doing at 20 years old, her carpal tunnel syndrome has nothing to do with her gender
and normal hormonal changes at her age, but rather it was in addition to her predisposing factors. PX12, pp. 2223. On cross examination, Dr. Stamelos acknowledged that there were many studies showing a peak of carpal
tunnel symptomatology in women during menopause between 45 and 55 years of age, however he believed that
there had not been any studies regarding Petitioner's particular body habitus (i.e., approximately 190 pounds and
5'3 tall) and the incidence of carpal tunnel. PX12, pp. 47-48. He also testified that the lack of surgical
intervention for carpal tUimel syndrome could have had an impact on the severity of Petitioner's condition and
that Petitioner continued to refuse such surgery through July of 2003. PX12, pp. 46, 49-50.
Regarding Petitioner's capability of returning to work, Dr. Stamelos testified that "it would have to be one of
these special jobs that would be a job that would have to -- we do a functional capacity evaluation and she
would just sit and watch a TV screen or an inspector or somebody, in other words where 9Jere is no use of the
hand. And then there is issue of getting to work-and cotffihg home and there is an issue of cold versus warmth.
In other words the hands are very sensitive to the cold, so it would have to be a designer job for her to work."
PX12, p. 25.

In response to a lengthy hypothetical question posed by Petitioner's counsel, Dr. Stamelos testified that
Petitioner was "the poster girl for repetitive motion carpal tunnel disease. There is no question in my mind that
her condition, 3000 manual repetitive usage of her extremities a day, doing the work at Motorola, contributed
and caused her carpal turmel primarily in the left, but also on the right." PX12, pp. 25-29. He further testified
that the same repetitive conditions that cause carpal tunnel can also cause lateral epicondylitis in some people
and that the conditions were irreversible and could only be corrected with surgery. PX12, pp. 29-30. According
to Dr. Stamelos, Petitioner did not know what carpal tUimel was until she saw him and that when he "told her
about the surgery she was completely against it because she thought I was making it up." PX12, pp. 30-31.
Ultimately, Dr. Stamelos testified that he was "positive" that Petitioner's work activities contributed or caused
Petitioner's carpal tunnel. PX12, p. 36.
Dr. Stamelos opined that Petitioner could not return to a repetitive nature job at that time. PX12, p. 30. On
cross examination, he clarified this opinion and testified that Petitioner would never be able to return to
repetitive usage work without an operation. PX12, p. 46.
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Dr. Stamelos opined that the vocational training that Petitioner was receiving for computer usage was
inappropriate because Petitioner's carpal tunnel syndrome was a deterrent for manual work, data entry, or
computer work. PX12, p. 30.

Elli Tavlor
Elli Taylor ("Ms. Taylor") testified that Petitioner's counsel had previously represented her in a worker's
compensation case against Respondent related to her left hand/thumb while working on a different line from
Petitioner. Tr. pp. 159-160, 174. Ms. Taylor testified that her case was settled. Tr. p. 160.
Ms. Taylor testified that she worked in the same department as Petitioner for a long time. Tr. p. 160. She also
viewed Respondent's Exhibit 4 and testified that it only partially accurately portrayed what Petitioner did at
work. Tr. p. 161. Ms. Taylor testified that Petitioner worked a lot on laser, which was shown in a little bit of
the video, but Petitioner also did a lot of work in manual tune and there were only a few people that could do
that "[b]ecause it's very, very difficult." Tr. p. 161. Ms. Taylor observed approximately three or four other
employees, including Petitioner, performing manual tune duties while Ms. Taylor worked for Respondent, but
she did not ever perform manual tune duties after one unsuccessful attempt to do so. Tr. pp. 162-167, 170, 181182.
Ms. Taylor testified that she observed Petitioner performing work on laser and operating about four machines.
Tr. p. 170. She testified that she did not observe others operating four machines. Tr. p. 170. Ms. Taylor also
testified that she observed Petitioner working in pick and place once in a while and very little "because it's one
of the easier jobs." Tr. p. 172.

In addition, Ms. Taylor testified that everyone did FQA/inspection and that whenever there was a problem, such
as an injury, Respondent would place the employee in inspection because it was easy and not hard on the neck
or back or hands because the employee is looking at something through a magnifying glass to determine if all
the parts are in their--proper place. Tr. pp. 172-173.
On cross examination, Ms. Taylor testified that in 2001 she worked in the microcircuits department for
approximately 3-4 years and her supervisor with Keith Lulik. Tr. pp. 176-177. Ms. Taylor testified that she was
transferred and believed that she still worked in the same area, microcircuits, in 2004 for one year under another
supervisor, Maria. Tr. pp. 177-178. Ms. Taylor was never supervised by Petitioner supervisor, Frank
Neugebauer. Tr. p. 178.
Ms. Taylor also testified that while she was employed by Respondent she did laser trimming, pick and place,
and FQA. Tr. p. 181. Ms. Taylor testified that FQA and pick and place are light jobs, but laser trim is not
because the employee was standing-although she also testified that the employee is not really lifting anything.
Tr. p. 182.

Additionalln(onnation
Petitioner testified that she was terminated from her position with Respondent and she has not worked since
September 24, 2004 for any employer. Tr. pp. 55, 119. Petitioner testified that she has not received any other
workers' compensation [benefits payments] other than those to which she testified at trial. Tr. p. 55.
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Petitioner remains under the care of a primary care physician and occasionally sees Dr. Stamelos. Tr. p. 56. .
She also testified that she is ready willing and able to undergo the recommended carpal tunnel surgery. Tr. p.
61.
As of the date of her testimony. Petitioner testified that she is in pain and cannot sit or stand for more than a
certain amount of time because of her back. Tr. pp. 63-64. She also testified that she lost the ability to move
her body more than 40% and that she has to move her whole body to the left or to the right. that she has
difficulty bending her head in the front or in the back to wash her hair. that she cannot lift herself from sleep
(that she has to reach for something like the bed board in order to get up from the bed), that she suffers while it
is raining, and that she is on pills. Tr. pp. 63-64.
With regard to her hands. Petitioner testified that they were numb, that she loses objects from her hands, that she
sometimes lacks feeling in her hands when handling money, that her thumb is tingling like it is stuck, and that
she cannot move her right thumb at all. Tr. pp. 64-65. She also testified that she experiences this in both hands,
but that her right hand is worse. Tr. p. 65.
Petitioner can drive her van. but testified that she cannot sit for a long time and drives only for shopping and
similar activities because of pain that "is killing her" in the upper thoracic lower cervical spine area. Tr. pp.
131-134.
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ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above, and the Arbitrator's and
parties' exhibits are hereby made a part of the Commission file. After reviewing the evidence and due
deliberation, the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (F). whether the Petitioner's current condition of
ill-being is causallv related to the injurv. the Arbitrator finds the following:
Cervical Spine and Left Ann Radiculopathy
The Arbitrator notes that the parties do not dispute causation regarding Petitioner's cervical spine injury
stemming from either date of accident. Notwithstanding, the Arbitrator finds that Petitioner's cervical spine
condition and the associated left arm radiculopathy is causally related to her undisputed accident on October 10,
2001 which was aggravated on the date of her second undisputed accident, September 23, 2004.
Petitioner's testimony about the traumatic mechanism of injury occurring on October 10, 2001 and her onset of
symptoms is corroborated by record evidence, supported by contemporaneous and objective test results, and
supported by objective clinical fmdings made by various treating physicians and independent medical
examiners. Regarding her first accident, Petitioner testified that she felt a hard, stinging pain in her back when
she pulled a box of fixtures while working on the pick and place assembly line. Regarding her second accident,
Petitioner testilled that she was lifting boxes on September 23, 2004 when she hurt herself and felt a sharp pain.
Overall, the record corroborates Petitioner's testimony about these traumatic mechanisms of injury at trial as
well as her symptoms from each date of injury through the date of her testimony at arbitration.
Furthermore, there is no evidence that Petitioner had any cervical spine injury, left shoulder injury, or left-sided
symptoms radiating down to her mid-arm prior to her first accident. The record contains credible evidence that
Petitioner's second accident aggravated her cervical spine condition-although Petitioner initially refused
recommended surgical intervention for years-given Dr. Bauer's objective findings throughout his treatment of
Petitioner particularly when viewed in light of the Section 12 opinions rendered by Drs. Skaletsky and Levin.
While the Arbitrator notes that Petitioner's treating physician, Dr. Bauer, placed her at maximum medical
improvement regarding her cervical spine condition on October 31, 2007, and that Dr. Levine also opined that
Petitioner had reached maximum medical improvement, the parties proceeded to trial pursuant to Petitioner's
Section 19(b) and Section S(a) motion and a fmding on the nature and extent of Petitioner's injuries is
premature.
Based on the foregoing and the record as a whole, the Arbitrator finds that Petitioner's current cervical spine
condition and associated left arm radiculopathy is causally related to her undisputed accident on October 10,
2001 which was aggravated on the date of her second undisputed accident, September 23,2004.
Bilateral Carpal Tunnel Syndrome
The Arbitrator finds that Petitioner failed to meet her burden of proof to establish a causal connection between
her current bilateral carpal tunnel syndrome condition and either accident at work. Specifically, the Arbitrator
finds that Petitioner's testimony at trial with regard to this condition is not credible, overall, and that it is
materially and repeatedly inconsistent with other record evidence. Moreover, the Arbitrator finds that the
opinions of Petitioner's treating physicians, Dr. Stamelos and Dr. Williams, as well as the opinion of
Petitioner's independent medical examiner, Dr. Chmell, are unpersuasive given the record as a whole.
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First, the Arbitrator addresses Petitioner's testimony about her assigned job duties and actual work activities as
compared to record evidence; it is erratic, at best. The record contains varied, vague and contradictory reports
made by Petitioner at trial about the job duties she was required to perform and the work activities in which she
actually engaged when compared to reports made by her to treating physicians and Section 12 examiners. The
record is similarly incongruent as to the amount of time (i.e., hours per day, days per week, etc.) that Petitioner
spent performing any particular duty (i.e., using tweezers/pliers, lifting up to 50 lbs., using screwdrivers with
15-20 lbs. force, using vibratory tools, etc.) in any position (i.e., pick and place, laser, inspection/repair, light
duty positions, etc.) and for how long she did so (i.e., weeks per month, months per year, etc.). While Petitioner
is not a sophisticated claimant and she might not reasonably be expected to recall exact details about her job
duties and actual work activities during exact time frames over many years, it is reasonable to expect that
Petitioner could consistently recall general details of her job duties and work activities performed during general
timeframes that generally correlate to reports made by her to physicians since her first injury in 2001. Given the
disparity in the record regarding whether Petitioner injured herself in two traumatic incidents or whether she
sustained repetitive trauma injuries as she now claims stemming in whole or in part from her work activities,
Petitioner's evidence about her job duties and actual activities is significant. The Arbitrator fmds that
Petitioner's testimony is wholly inconsistent with record evidence about her job duties and the work activities
that she actually performed and, thus, is not credible.
To wit, the record reflects the following varied, vague, inconsistent and/or directly contradictory reports offered
by Petitioner: ( 1) she worked in manual tune for several years approximately 80% of the time 10 hours per day/5
or 6 days per week and she worked in laser much of the remaining time and, limitedly, filled in the pick and
place and inspection/repair positions; (2) when she worked in manual tune, she used a small screwdriver-type
tool on small circuit boards of differing sizes and she turned her fmgers all day long in all directions; (3) when
she worked in laser she did so approximately 8-10 hours per day, 4-5 day~ per week in 2002 and 2003; (4) when
she worked in laser she operated four laser machines simultaneously by going from one machine to another and
"(j]umping like crazy, around" however she admitted that when she worked in laser she·only used a computer
mouse; (5) when she worked in laser, she worked four machines, which is contradicted by an October 14,2004
incident report reflecting that she was working three machines which was crossed out; (6) she worked using an
air gun with 15-20 pounds of pressure to close transceivers with screws while in the repairs position, although
there is no specification for how often or for how long; (7) in the FQA position she worked in a seated position
and used tweezers/brushes/pliers to inspect/clean circuit boards of varying sizes and types that came down a
conveyor belt before placing completed ones into a box; (8) in the pick and place position she would snap a part
onto a circuit board that came to her on a conveyor belt then placed assembled boards back onto to the conveyor
belt; (9) she was lifting 50 lbs. every twenty minutes in her full duty job before her first injury, although there is
no specification about what that job was or how long she was in that job; (10) she worked "light duty" after her
return to work (in August of 2002] until April of 2004; (11) she only worked "light duty" for one or two weeks
after her return to work in August of 2002 before she was performing full duties again, which is contradicted by
an October 2, 2002 note and another February 25, 2004 note of Dr. Stamelos that Petitioner was still working
light duty; (12) Respondent never accommodated her restrictions with light duty work and she was lifting up to
50 lbs. again before her second injury on September 23, 2004, although there is no specification about what that
job was or how long she was in that job; and (13) she worked on an assembly line performing unspecified
repetitive motion activities with her hands and wrists for 27 years and she had worked primarily with tweezers
and screwdrivers while working on transceivers "doing pretty much the same thing" on a daily/weekly/monthly/
yearly basis since approximately 2001.
As reflected in the findings of fact, the aforementioned list of inconsistencies between Petitioner's reported job
duties and actual work activities before and at the time of both accidents at work is not exhaustive. The
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variations in Petitioner's reports on this subject at trial are evident when comparing her testimony on direct and
cross examination as well as when comparing her testimony overall with reports that she made to treating
physicians and independent medical examiners in contemporaneously created records. Petitioner's reports about
her job duties and work activities are also inconsistent with and contradicted by written job descriptions. In
particular, while the job descriptions offered by Petitioner require repetitive movements, none of them require
sufficient force or significant use of vibratory tools as opined by Dr. Fernandez to make the repetitive motions a
contributing factor in the development of Petitioner's bilateral carpal tunnel syndrome. In any event, the
variations in reported job duties bear unfavorably on Petitioner's credibility.
Moreover, Petitioner's physicians, Dr. Stamelos, Dr. Williams and Dr. Chmell (an independent medical
examiner), all relied on Petitioner's reports about her job duties and actual work activities and/or a summary of
these created by her attorney in opining that causal connection exists between her condition and both accidents
at work. The work activities performed by Petitioner as reported by her vary from one physician to the next and
none of the aforementioned physicians reviewed Petitioner's written job descriptions, physical demand
requirements, or viewed any video depicting any of the types of work activities in which Petitioner was required
to engage at any point during her employment with Respondent.
Second, the Arbitrator notes that the contradictions contained in the record about the mechanisms of Petitioner's
injuries. While accident is not in dispute, the Arbitrator notes that Petitioner's applications for adjustment of
claim in both cases, the histories given by Petitioner throughout her treatment, and the information made
available to physicians opining on causal connection initially allege traumatic injuries and not repetitive trauma
injuries. Petitioner's reports on this subject are as disparate as her reports about her job duties and work
activities (e.g., Petitioner's report to Dr. Chmell on June 14, 2008 approximately 7 years after her first injury
that she injured herself on October 10, 2001 when she was repeatedly lifting and pulling 50-pound boxes of
steel fixtures resulting in left shoulder and arm pain is singular and contradicted by several other versions of the
mechanism of injury on that date throughout the record). In at least one instance, Petitioner also refused to
provide historical information to a physical therapist during a functional capacity evaluation about her
September 23, 2004 injury. PX6 (On December 5, 2007, Petitioner reported that she had a work related injury
to her neck on September 23, 2004, but "refused to give the therapist any additional history." (emphasis in
original)). The FCE was deemed invalid due to submaximal effort. While the discrepancies regarding the
mechanisms of injury alone might not be dispositive even on the issue of accident, it is limitedly relevant here
where the dispute centers on whether Petitioner's bilateral carpal tunnel syndrome developed in whole or in part
as a result of repetitive trauma and not any traumatic injury. The Arbitrator fmds that these discrepancies
further erode Petitioner's credibility and they bear on the reliability of the opinions rendered by Dr. Stamelos,
Dr. Williams and Dr. Chmell because they relied primarily on Petitioner's reports.
Third, the Arbitrator addresses the causal connection opinions of Dr. Stamelos, Dr. Williams, Dr. Chmell, and
Dr. Fernandez. The first three physicians opine that a causal connection exists between Petitioner's bilateral
carpal tunnel syndrome and one or both work injuries. Dr. Fernandez opines that no causal connection exists;
the Arbitrator agrees.
Dr. Stamelos fervently contends in his deposition, in narrative reports, and throughout his treating records that
Petitioner's repetitive work activities contributed to and caused her bilateral carpal tulUlel syndrome. The
Arbitrator finds that Dr. Stamelos' opinion is not persuasive and gives it no weight.
At trial, Petitioner testified that she was injured on October 10, 2001 when she pulled fixtures from below the
assembly line to place them on the table while working the pick and place position. She then experienced a
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"hard pain" in her back. Given the record as a whole, it is apparent that Petitioner sustained a traumatic injury
resulting in immediate onset of symptoms that she localized to the back of her neck and/or her left shoulder
which was ultimately diagnosed and treated as a cervical spine condition. In any event, the fact that-Petitioner
sustained a traumatic injury is corroborated by the record overall and it is inconsistent with Dr. Stamelos'
medical records that Petitioner purportedly reported a repetitive trauma injury from the beginning.
On November 14, 2001, Dr. Stamelos' records show that reported an injury to her left shoulder due to repetitive
usage. His records from this date forward are consistently inconsistent regarding whether Petitioner injured
herself in a traumatic incident while pushing/pulling/lifting weight, or if she had a traumatic onset of pain
secondary to repetitive usage of the left upper extremity (or both extremities, for that matter). Contemporaneous
diagnostic records reveal that Petitioner reported a traumatic pushing and pulling injury and not an injury
stemming from repetitive usage as Dr. Stamelos contends. Even the MRis and EMG/NCV that Dr. Stamelos
ordered were performed to rule out left shoulder impingement versus a rotator cuff tear as a result of a
pushing/pulling injury and not to diagnose any repetitive trauma medical condition based on left-sided or
certainly bilateral carpal tmmel syndrome symptomatology.
These important contradictions are highlighted in Dr. Stamelos' deposition. He testified that, while Petitioner
told him that she injured herself secondary to pushing a lot of weight, "[w]el~ that's what she said in Greek,
maybe I misinterpreted. What she meant was repetitive motion. There is no Greek word for repetitive
motion. Pushing a lot of weight or doing a lot of work, work with her hands of course." PX12, p. 51 (emphasis
added). He added, "I think there is weight involved, but I think she meallt just an awful lot of work went
through her hands, that would be a good way to describe it. [ .... And, there] was lifting in her job. Size said she
had to lift some boxes after she filled them, but she said most of her work was doing repetitive motion. And
somebody, I think, I don't remember, somebody I think it was this doctor who saw her, said she did like 3,000
maneuvers a day or something[, which was Petitioner's estimate to that doctor and probably to him as welL]"
PX12, pp. 51-52 (emphasis added). In addition to the self-evident inconsistencies and liberal interpretations
made by Dr. Stamelos about what Petitioner said and what he thinks she meant to say, the Arbitrator notes that a
simple internet search for the Greek-English translation of the word "repetitive" renders several immediate
results including one for the phrase "done repeatedly."
On cross examination, Dr. Stamelos gave a general differential diagnosis explanation to account for his
treatment and focus on Petitioner's central issue (i.e., the neck/left shoulder) instead of her left hand and then
both hands for suspected carpal tunnel syndrome. In addition to the context explained above, Dr. Stamelos'
otherwise reasonable explanation for his initial treatment and diagnostic focus is not persuasive in this case
when his records so blatantly lack in objective clinical fmdings at most visits such that his diagnoses and
ultimate causal connection opinions are reliable. Based on the foregoing, the Arbitrator finds that Petitioner did
not report any repetitive usage injury to Dr. Stamelos, but rather that he inferred and concluded as much without
relying on objective medical evidence in support thereof.

In addition, Dr. Stamelos admits that he did not review Petitioner's specific job description{s), he is unsure of
what exactly Petitioner did "3,000" times per day over 27 years, and Petitioner did not demonstrate to him the
repetitive activities that she performed at work. He admits that he had many of Respondent's patients in the
past so his "experience with Motorola was repetitive usage of their extremities." He also admits that in at least
one instance he essentially gave Petitioner the opinion that she wanted in a narrative report because he "would
just rather write it and get her off [his] back than argue with her." PX12, pp. 50-51.
Similarly, the Arbitrator finds that Dr. Stamelos' causal connection opinion regarding Petitioner's bilateral
carpal tunnel syndrome and her September 23, 2004 injury is unpersuasive. Dr. Stamelos failed to note
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objectiye clinical findings at most of Petitioner's visits to support his opinion. He relied on Petitioner's
unreliable and inconsistent reports about the mechanism of injury. Dr. Stamelos also relied on Petitioner's
inconsistently reported job duties and actual work activities, while opining on causal connection without the
benefit of any actual job description or other indication of Petitioner's actual work activities. Moreover, as
reflected in his deposition testimony, Dr. Stamelos had already opined that Petitioner's work activities caused
her carpal tunnel syndrome and he steadfastly maintained his causal connection opinion regarding Petitioner's
September 23, 2004 injury while relying primarily on Petitioner's unreliable reports to him.
For example, at trial Petitioner testified that she sustained a traumatic injury while lifting boxes when she hurt
herself and felt a sharp pain. Petitioner's testimony on direct and cross examination and her handwritten
incident report dated October 14, 2004 conflict regarding the position that she worked when she was injured,
manual tune or laser. In further contrast, Dr. Stamelos' records contain two different progress notes dated
September 27, 2004 in which Petitioner reportedly sustained "a repetitive motion injury while working in the
assembly line" and that she returned after an injury at work four days earlier with "quite significant" pain
complaints of neck stiffness, pain, and radiculopathy "that has occurred since the time of the injury while
working at Motorola." Dr. Stamelos' most contemporaneous progress notes to Petitioner's September 23, 2004
injury do not specify Petitioner's job at the time of her injury or any objective clinical findings or measurements
to support his contention that Petitioner's previously diagnosed bilateral carpal tunnel syndrome was somehow
aggravated by the incident at work.

In fact, Dr. Stamelos admitted on cross examination that Petitioner had no hand complaints only four days after
her second work accident all the way through November 17, 2004. He further admitted that he did not treat
Petitioner for carpal tunnel syndrome from the second half of 2004 through 2007, although he qualified his
response by stating that he treated Petitioner for the more important cervical injury. Indeed, Dr. Stamelos could
not reasonably treat Petitioner for bilateral carpal tunnel syndrome as his records do not refer to Petitioner's
carpal tunnel condition until July 31, 2006 and they are similarly devoid of reference to objective findings
through that date and thereafter supporting his ultimate, albeit conclusory, opinion that Petitioner's work
activities somehow aggravated Petitioner's already causal connected bilateral carpal tunnel syndrome.
Dr. Stamelos' records are also conspicuously devoid of objective clinical findings or corroborative
symptomatology complaints made by Petitioner to support his conclusion about the relatedness of Petitioner's
bilateral carpal tunnel syndrome to her work activities after either injury at work. Even assuming that
Petitioner's report of numbness, pain and tingling radiating down to the first three digits of the left hand on
November 14, 2001 and December 5, 2001stemmed from Petitioner's left sided carpal tunnel syndrome as a
result of either a traumatic or a repetitive trauma injury, Dr. Stamelos' records are devoid of any physical
examination findings related to the left hand or wrist, much less the right hand or wrist, through the majority of
his treatment of Petitioner. In fact, the first time that Dr. Stamelos' records refer to carpal tunnel syndrome is on
December 11, 2001 in Petitioner's EMG/NCV results. Prior to and even after this date, Dr. Stamelos' records
do not reference any Tinel' s, Phalen's or any other objective examination findings to clinically correlate
Petitioner's left hand numbness and tingling into the first three digits with her repetitive work activities as
opposed to radiculopathy stemming from Petitioner's later-diagnosed cervical condition. Dr. Stamelos even
admits in his deposition that Petitioner never showed him exactly what she did at work and he never reviewed
any job description for Petitioner such that he could plausibly opine based on objective medical evidence that
her left (or right) hand condition resulted even in part from activities at work.
Additionally, Petitioner did not complain of any traumatic injury to the right arm, hand or wrist at any time, nor
did she report any right hand/wrist symptomatology until March 20, 2002 when she had been off work for a
little over four months and she first reported "numbness and tingling in the bilateral hands, left hand worse than
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right." PX5 (emphasis added). Thereafter, on October 2, 2002, while Petitioner was working light duty Dr. ·
Stamelos diagnosed Petitioner with "[c]ontinued bilateral hand pain, carpal tunnel syndrome and cervical
syndrome" even though the woikriote providecrfor her onlyreflects-"cervicantrain, raaiCUlitis" ana different
work restrictions than those identified in Dr. Stamelos' progress note. PX5. Petitioner did not seek medical
treatment again for nine months until July 2, 2003 and then again for approximately eight months until February
25, 2004 at which time Dr. Stamelos noted that Petitioner would either need surgery at C5-C7 or pennanent
work restrictions to accommodate the herniated discs in her neck and left radiculopathy, but he did not mention
Petitioner's carpal tunnel syndrome, any complaints by Petitioner of bilateral hand pain or right-sided symptoms,
much less any objective clinical findings on examination of Petitioner. Approximately one month later, on
March 31, 2004, Petitioner returned reporting ongoing neck pain, but she did not report pain in either arm or
hand. Three months afterwards, on June 30, 2004, Dr. Stamelos noted that Petitioner had carpal tunnel
syndrome and needed surgery, that she had low back pain, and cervical spine syndrome due to herniated discs at
C5-C7 "all from an injury on October 10, 2001 at Motorola." PX5. Petitioner's only report of low back pain
prior to this time was on July 2, 2003, approximately one year and nine months after her work accident, and now
one year after her only complaint of low back pain on July 2, 2003.
Another three months later (and four days after her second accident) on September 27, 2004, Dr. Stamelos noted
that Petitioner returned after sustaining "a repetitive motion injury while working in the assembly line and
pushing fixtures." PX5. This mechanism of injury is similar to that reported by Petitioner on cross examination
and noted in Dr. Stamelos' November 14, 2001, July 2, 2003, and February 25, 2004 progress notes. He
diagnosed Petitioner with herniated discs at C5-C7, but makes no mention about carpal tunnel symptomatology
or examination findings in either arm or hand other than radiating symptoms to the left upper extremity from the
cervical condition. Dr. Starnelos' records contain two different progress notes dated September 27, 2004, the
second of which refers to Petitioner's September 23, 2004 accident after which she complained of significant
neck stiffness, pain, and radiculopathy that Dr. Stamelos noted "has occurred since the time of the injury while
working at Motorola. The radiculopathy and the pain was so severe that she had to get an emergency
appointment to see me where I will try to treat her for these new symptoms that she has developed." PX5. Dr.
Starnelos' records, however, are unclear about the new symptoms that Petitioner reported on September 27,
2004, whether they involved Petitioner's bilateral hands, and no objective examination fmdings are noted that
distinguish Petitioner's new symptoms from those resulting from the October 10, 2001 injury. Again, Dr.
Starnelos does not reference any symptomatology or diagnoses in any other body part whatsoever and no
objective evaluation of Petitioner's hands was identified in the records. Dr. Stamelos' records continue to be
vague through October 13, 2004 and refer to a continuation of the "current course of management" without any
objective clinical examination fmdings regarding Petitioner's neck, arms, or hands in reference to any of
Petitioner's reported symptomatology. As reflected in the fmdings of fact, the aforementioned list of missing or
inconsistent information contained in Dr. Starnelos' records is not exhaustive. Based on all of the foregoing, the
Arbitrator fmds that Dr. Stamelos' causal connection opinions with regard to either of Petitioner's work
accidents are unpersuasive and gives them no weight.
Finally, the Arbitrator gives little weight to the opinions of Dr. Williams and Dr. Chrnell. Dr. Williams' causal
connection opinion is predicated on a single examination, limited medical records available for review, and
incomplete, if not completely inaccurate, information about Petitioner's work activities. Dr. Williams admitted
that he did not have Petitioner's actual job description to consider, he did not view any video depicting any of
Petitioner's job duties, and he also testified that he based his opinion on his understanding that Petitioner worked
in manual tune which required repetitive forceful activities, extensive use of small tools, continuous
gripping/grasping/pinching/fine motor activities, and the use of vibratory tools garnered from Petitioner's
reports to him and a summary of work duties compiled by Petitioner's counsel. According to her testimony at
trial, Petitioner was not working on manual tune or performing related functions at the time of either incident in
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2001 or 2004. As explained in detail above, the job duties and work activities reported by Petitioner conflict
throughout the record.
Dr. Williams also admitted that there was an increased incidence of carpal tunnel syndrome stemming from
genetic factors including age, gender (in postmenopausal women), and increased weight. Regarding the curious
increase in Petitioner's symptomatology while she was not at work, Dr. Williams contended that her bilateral
carpal tunnel syndrome was "masked" by the cervical spine condition and related symptomatology and that
Petitioner initially sustained a "double-pinch" or "double-crush" injury. Dr. Williams' opinion does not,
however, adequately explain how Petitioner's left sided cervical spine condition and symptoms masked right
sided carpal tunnel for years which is in a very different anatomical distribution than Petitioner's left sided
carpal tunnel.
Dr. Chmell's causal connection opinion is similarly predicated on a single examination, limited medical records
available for review, and incomplete, if not completely inaccurate, information about Petitioner's work activities
and the mechanisms of injury. Based on all of the foregoing, the Arbitrator assigns little weight to the causal
connection opinions of Dr. Williams and Dr. Chmell.
The Arbitrator does fmd Dr. Fernandez's opinion to be persuasive given the totality of this record. He is the
only physician to review any job description or specific physical demand description of any of Petitioner's
positions with Respondent. He is the only physician that viewed the performance of any of Petitioner's
activities at work in a video, even if the activities were done at a slower pace or on fewer machines than
Petitioner reports she worked. He is also the only physician to plausibly explain that the potential multifactorial
causes of carpal tUIU1el syndrome do not automatically result in a causal connection opinion linking a patient's
work activities and carpal tunnel syndrome; each factor much be considered in the full context of the patient's
case including consideration of the specific work activities. For example, Dr. Fernandez plausibly explained
that repetitive hand/wrist activities, the use of a vibratory air tool, or the use of any hand tool no matter how
repetitively, would not in and of itself cause bilateral carpal tunnel syndrome; it would depend on the type of
tool and the force associated with the use of the tool and the repetitive and heavy or forceful gripping/grasping/
tool use. Dr. Fernandez also admitted that while Petitioner's reported tasks were repetitious and had occurred
over decades they were also relatively varied and none of the activities involved gripping or grasping with
significant force, the use of heavy tools, or significant hyperextension or hyper flexion for prolonged periods of
time.
Furthermore, Dr. Fernandez noted that carpal tunnel syndrome is most commonly seen in females in Petitioner's
age group, that Petitioner was at additional risk given her increased body mass index, and that, while there was
no doubt that Petitioner's symptoms may increase or worsen with exposure to work activities, her condition
could also increase or worsen with exposure to any activities which did not warrant a fmding of causal
relationship or aggravation on that basis alone. Given the totality of the record, the Arbitrator finds that Dr.
Fernandez's opinion is persuasive and assigns greater weight to the opinion of Dr. Fernandez in this case
because his opinions are based on objective information and a more complete understanding of Petitioner' s
medical condition and work activities rather than speculation, inference, conjecture or, primarily, Petitioner's
incomplete and unreliable reports.
Based on all of the foregoing, the Arbitrator ftnds that Petitioner failed to meet her burden of proof to establish a
causal connection between her current bilateral carpal tunnel syndrome condition and either accident at work.
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Lateral Epicondylitis
Petitioner contends that her left elbow condition is causally c01mected to one or both of her injuries at work.
Petitioner did not testify about any mechanism of injury occurring on either date of accident that.would
plausibly give rise to her claimed current condition of ill being in the left elbow. Indeed, the record is devoid of
any elbow complaints made by Petitioner until May 7, 2008, over 6Y2 years after her first accident and over 3Y2
years after her second accident. On this basis alone, the Arbitrator finds that no causal connection fmding is
reasonable given the enormous gap in time between Petitioner's accidents and any onset of left elbow
symptomatology. The Arbitrator also notes that Petitioner was not working during much of this time frame.
Notwithstanding, Petitioner's own physician, Dr. Williams, essentially discounts any such causal connection
finding. While he opined that Petitioner's lateral epicondylitis is causally related to her injuries at work, he
could not identify when Petitioner's elbow symptoms began and he admitted that Petitioner's symptoms
developed in middle age which would not be masked by her cervical condition because it was not located in the
same anatomical distribution. Based on all of the foregoing, the Arbitrator fmds that Petitioner has not
established a causal connection between her claimed current left elbow condition of ill being and either work
accident.

In support of the Arbitrator's decision relating to Issue CD. whether the medical services that were
provided to Petitioner were reasonable and necessary. and whether Respondent has paid all appropriate
charges for all reasonable and necessarv medical services. the Arbitrator finds the following:
Petitioner alleges entitlement to payment of $8,913.00 in outstanding medical bills from Dr. Stamelos only.
AX1;AX2. The bills submitted from Dr. Stamelos reflect dates of service, but not the specific medical
treatment underlying each bill. PX16. As causal connection has been resolved in Petitioner's favor with respect
to her cervical spine and left ann radiculopathy condition only, the Arbitrator fmds that any medical bills related
to Petitioner's cervical spine and left arm radiculopathy condition are reasonable and necessary. The Arbitrator
awards such bills. The Arbitrator further finds that any medical bills related to Petitioner's bilateral carpal
tunnel syndrome or left lateral epicondylitis conditions are not reasonable or necessary and such bills are denied.

In support of the Arbitrator's decision relating to Issue (0). Petitioner's entitlement to prospective
medical care. the Arbitrator finds the following:
As causal connection has been resolved against Petitioner with respect to her bilateral carpal tunnel syndrome or
left lateral epicondylitis conditions, the Arbitrator denies the requested prospective medical care related thereto.
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WILLIAMSON
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CJ Injured Workers' Benefit Fund (§4(d))
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

JASON HAHS,
Petitioner,
NO: 10 we 45193
11 we 25184

vs.

STATE OF ILLINOIS I
BIG MUDDY RIVER CORRECTIONAL CTR.,

14l~dCC0100

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, and nature and extent, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
The Commission makes a special finding that this case is easily distinguishable from the
decision in Branden Schrader v. State ofIllinois I Big Muddy River Correctional Ctr., 13 IWCC
0089 (1/28/13), which Petitioner cited in his brief.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 19, 2012, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
DATED:

FEB 1 1 2014

Ruth W. White
SE/
0 : 12118/13
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Case#
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11WC025184

SOl/BIG MUDDY RIVER CORRECTIONAL
CENTER
Employer/Respondent

14I CC0100

On 10/19/2012, an arbitration decision on tllis case was filed with the illinois \Vorkers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.1 5% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Jason Hahs

Case# 10 WC 45193

Employee/Petitioner

Consolidated cases: 11 WC 25184

v.

State of Illinois/Big Muddy River Correctional Center
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission,in the city of
Herrin, on 8115/12. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
B. D Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent for
date of accident 10/15/10?
D. D What was the date of the accident?
E. ~Was timely notice of the accident given to Respondent for date of accident 10/15/10?
F. [8] Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
K.
D TPD
0 Maintenance
D TID
L.
What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
N.
0. Oother _

0
0
0

D

rzl
0
0

ICArbDcc 2110 100 W. Rarldolpfl Street HB-200 Cflkago, IL 60601 31218/4-6611 Toll :free 8661352. 3033
\Vcb sile: wwll',ill'ccJJ.gov
D01wrstate offices: Collinsville 6/81346·3450 Peoria 309167/-30/9 Ro,·kford 8151987-7292 Springfield 2171785-7084

FINDINGS

On 1·0/15/lO & 5/31/11, Respondent was operating under and subject to the provisions of the Act.
On these dates, an employee-employer relationship did exist between Petitioner and Respondent.
On these dates, Petitioner did not sustain accidents that arose out of and in the course of employment.
Timely notice of these accidents was given to Respondent.
Petitioner's current condition of ill-being is NOT causally related to the accidents.
In the year preceding the injury, Petitioner earned $61,724.00; the average weekly wage was $1,187.00.
On these dates of accident, Petitioner was 38 years of age, married with 2 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $all TTD paid for TTD, $0 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of $all TTD paid.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Petitioner has not met his burden of proof regarding the issues of accident and causation. Accordingly,
Petitioner's claims are denied.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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Findings of Fact
Petitioner is employed as a Correctional Officer for Respondent at its Big Muddy River Correctional Center
where he has worked as a Correctional Officer for 15 years. Petitioner is alleging he sustained two accidents,
both of which will be addressed in this decision. Petitioner's first claim alleges a repetitive trauma accident
involving both his hands and elbows for an accident date of October 15,2010. His second claim is for a
traumatic incident on May 31, 2011 involving only his left elbow/arm and left hand. Respondent is disputing
the first accident based on the issues of: 1) accident, 2) notice, 3) causation, 4) medical expenses and 5)
permanency. Respondent is disputing the second accident based on the issues of: 1) causation, 2) medical
expenses and 3) permanency.
Petitioner testified that during the course of performing his job duties up to and including October 15, 2010, he
began developing symptoms of tingling, numbness, soreness in his hands and arms, and loss of grip strength.
He further testified that he first began developing symptoms when he was a Segregation Officer. He described
his job duties as a Segregation Officer involved various activities, including turning keys and opening/closing
chuckholes on a regular basis. He would also cuff/uncuff inmates, check property boxes and perform
shakedowns in this job.
On October 15, 2010, Petitioner saw Dr. Brent Newell of Southern Illinois Healthcare for an EMG on referral
from Petitioner's treating physician, Dr. Anad Salem. Dr. Newell's report from that day indicates a history that
the Petitioner "[h]as numbness in both hands at work and while driving. Has had symptoms for about 1
year." (PX. 3, emphasis added) The impressions from this exam included moderate bilateral medical
neuropathy at his wrists and mild left ulnar neuropathy at the elbow.
On October 29, 2010, Dr. Salem's record indicates that Petitioner saw Dr. Salem for complaints of plantar
fasciitis as well as a follow up to the EMG with Dr. Newell. Dr. Newell's records note that the Petitioner " ... is
going to file a workman's comp claim, because he is working in the control room, and his wrists hurt
from operating the control room without rest. He states that he will use an orthopedics [sic] in St. Louis."
(PX. 4, emphasis added)
Petitioner testified that his attorney referred him to see Dr. Brown of the Orthopedic Center of St. Louis. On
November 22, 2010, Dr. Brown saw Petitioner and provided the following history: "His job entails turning
keys, opening and closing doors and operating switches. He explains to me he has a year plus history of
pain, numbness and tingling in both his hands and some elbow pain." (PX. 5, emphasis added) Based on this
job description, Dr. Brown believed Petitioner's work activities were "in part an aggravating factor in the need
for further evaluation and treatment of carpal tunnel syndrome and/or cubital tunnel syndrome." Dr. Brown
sends Petitioner to Dr. Daniel Phillips, who conducts nerve conduction studies that are consistent with bilateral
carpal tunnel and cubital tunnel syndrome. Dr. Brown then recommended surgery to address these conditions.
Petitioner did not undergo surgery at that time. He continued to work regular duty despite the recommendation
for surgery.
On May 31, 2011, Petitioner was involved in an aJtercation with an inmate. Petitioner claims that in that
altercation, he landed on his left side. He testified that his left hand went numb and his symptoms were
significantly worse. Following this incident, Petitioner went to Herrin Hospital. The records from Herrin
Hospital indicate complaints of pain and abrasion to the left elbow and forearm. The June 25, 2011 diagnostic
tests from this provider indicate symptoms of left elbow strain. (PX. 7)
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On July 6, 2011, Petitioner saw Dr. George Paletta of the Orthopedic Center of St. Louis. Dr. Paletta notes the
previous diagnosis of carpal tunnel syndrome and cubital tunnel syndrome. Petitioner provided Dr. Paletta a
history of injuring his left elbow while attempting to restrain an inmate. Petitioner claimed that he felt
immediate pain and numbness with tingling into his left hand. Dr. Paletta's impression was a traumatic
aggravation of Petitioner's ulnar neuritis of the left elbow. Dr. Paletta ordered an EMG, which revealed
moderately severe ulnar neuropathy in the left elbow consistent with cubital tunnel and moderate carpal tunnel
syndrome in the right wrist according to his July 7, 2011 record. (PX. 8) Dr. Paletta noted that the EMG test
results were similar to the previous EMG and nerve conduction studies from November 2010. Dr. Paletta
performed left carpal tunnel release and left elbow ulnar nerve transposition surgery on August 30, 2011.
Petitioner testified that he still experiences soreness in his left elbow, that he cannot straighten his left arm and
that he has decreased strength. He cannot work on cars or boat motors and takes over the counter medication
for his pain.
On cross-examination, Petitioner testified that he has not been in the Seg Unit or Segregation Unit since 2008.
After leaving the Seg Unit, he did not have to handle Folger Adams keys, nor did he have to operate
chuckholes. He confirmed that the Seg Unit is the only unit that utilizes the Folger Adams keys. The Petitioner
testified that he spent eight years total working in Segregation but for five of those years he only worked in
Segregation two days a work week. Petitioner also confirmed that he first began noticing numbness in his
hands in 2008. His hobbies and sports include weight lifting and motorcycling.
Respondent retained Dr. Anthony Sudekum as a Section 12 IME. Dr. Sudekum authored reports dated March
19,2011 and October 2, 2011. He also testified via evidence deposition on May 5, 2011 and May 3, 2012. Dr.
Sudekum opined that he did not believe Petitioner's carpal tunnel syndrome and cubital tunnel syndrome were
caused by his employment activities- either due to the alleged repetitive activity culminating on October 15,
2010 or by the single incident on May 31, 2011. Dr. Sudekum believed that these conditions were pre-existing
and that the Petitioner's obesity as well as his outside activities of weight lifting and motorcycling was all
contributing factors to these conditions. Dr. Sudekum testified that during the Petitioner's examination, the
Petitioner "scoffed sarcastically" that the State of Illinois and the Department of Corrections were "a joke" in
response to Dr. Sudekum's explanation of the purpose behind the evaluation. (RX. 4, pg. 22) Dr. Sudekum
also noted elements of symptom magnification by the Petitioner during his examination. (RX. 4, pg. 16-18)

Based on the foregoing, the Arbitrator makes the following conclusions:
Regarding the issue of accident, the Arbitrator finds that the Petitioner's testimony lacks credibility in light of
the medical evidence. Essentially, Petitioner is claiming a repetitive trauma accident for work that he had
stopped doing 2 years before his alleged accident date. The initial facts surrounding the repetitive trauma claim
evolve in the medical records in 3 stages. Initially, his complaints are of numbness in both hands while at work
and while driving (per Dr. Newell on October 15, 2010). Then, he explains that his wrists are hurting from
operating in control room without rest (per Dr. Salem on October 22, 2010). Later, this evolves into his job
involving the turning of keys, opening doors, closing doors, operating switches with a history of pain, numbness
and tingling in both hands and elbows (per Dr. Brown on November 22, 2010). Petitioner's testimony then
goes into great detail on the job duties he performed in the Segregation Unit - which he later admitted was no
longer part of his job duties as of 2008. Even putting aside the Petitioner's lack of credibility, the 2 year
passage of time - from the last time Petitioner performed his duties in the Segregation Unit to the alleged
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accident/manifestation date of October 15, 1010 - is too great of a factual stretch in this case to prove that
Petitioner sustained an accident.
Regarding the Petitioner's claim for an accident stemming from his alleged incident on May 31, 2011, the
Arbitrator finds that the Petitioner has failed to meet his burden of proving that his condition of ill-being is
causally related to the incident in question. Petitioner testified that this single incident made his symptoms
significantly worse. He described how his left hand went numb after the alleged event. However, upon close
review of the medical records, the Petitioner's complaints at that time were described as an "elbow sprain."
Despite the Petitioner's testimony, the medical records clearly show that the Petitioner's condition both before
and after the May 31, 2011 was not significantly different. In fact, Dr. Brown had commented that the
Petitioner needed surgery for his condition prior to the May 31, 2011 event. The May 31,2011 event was a
temporary aggravation of the Petitioner's pre-existing condition. As indicated above, the pre-existing condition
was not the result of an accident.
In light of these factual issues that cast the Petitioner's credibility into serious doubt, it is not surprising that the
Petitioner exhibited symptom magnification at his IME and expressed his belief that both the Respondent and
the State of Illinois are a "joke." For all these reasons, the Arbitrator finds that tl1e Petitioner did not meet his
burden of proof regarding the issue of accident and causation. Accordingly, all other issues are rendered moot.
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~Affirm and adopt (no changes)

D Affirm with changes
D Reverse IChoose reasolll
D Modify

U Injured Workers' Benefit Fund (
D Rate Adjustment Fund (§S(g))
0 Second Injury Fund (§8(e)18)
0 PTD/Fatal denied
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IC'hoose direction!

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Peggy Stolte,
Petitioner,

vs.

NO: 11

St. Anthony's Memorial Hospital,

we 47860

14It7CCO!. O 1

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner and Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses, credit, and being advised of the facts and law, affirms and adopts the Decision
of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 21, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

InJury.

§4(d))

11 we 47860
Page 2

Bond fi.)r removal of this cause to the Circuit C'om1 by Respondent is hereby tixed at the
sum of$:29.300.00. The party commencing the proceedings l(n review in the Circuit Court shall
tile with the Commission a Notice of Intent to File tor Review in Circuit Com1.

DATED:
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

STOLTE, PEGGY

Case#

11WC047860

Employee/Petitioner

ST ANTHONY'S MEMOIRAL HOSPITAL
Employer/Respondent

On 3/21/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest ofO.ll% shall accrue from the date listed above to the day
before the date of payment; however; if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

3067 KIRKPARTICK LAW OFFICES PC
ERIC KIRKPATRICK
#3 EXECUTIVE WOODS CT STE 100
BELLEVILLE, IL 62226

0734 HEYL ROYSTER VOELKER & ALLEN
JOHN FLODSTROM ESQ
PO BOX 129
URBANA, IL 61803.0129

. .,
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STATE OF IT.LINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)

)SS.
COUNTY OF Williamson

)

~None of the above

ll..LINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case# 11 WC 47860

Peggy Stolte
Employee/Petitioner

Consolidated cases: _ __

v.

St. Anthony's Memorial Hospital
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city ofMt. Vernon, on January 11, 2013. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this docwnent.
DISPUTED IssUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.
L.
M.
N.

0.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
[g) Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

0

What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
TPD
Maintenance
TID
~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
[g) Is Respondent due any credit?
Oother _ _

0
IZJ

0

0

0

0

D
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Web site: www.iwcc.ilgov
Dmmstate offices: Colllnsvfl/e 6/81346-3./SO Peoria 3091671-3019 Rockford 8/S/987-7292 Springfield 217178S-7084
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FINDlNGS

On September 22, 2010, Respondent was operating under and subject to the provisions of the Act
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $20,218.12; the average weekly wage was $388.81.
On the date of accident, Petitioner was 59 years of age, single with 0 dependent children.
Petitioner lias received all reasonable and necessary medical services.
Respondent lias paid all appropriate charges for all reasonable and necessary medical services.
ORDER

The Respondent shall pay Petitioner permanent partial disability benefits of$233.29 /week for 125 weeks,
because the injuries sustained caused the 25% loss of the person as a whole, as provided in Section 8(d)2 of the
Act.
Unless a party files a Pet ition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDlNG APPEALs

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT oF INTEREST RATE
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BEFORE THE ll..LINOIS WORKERS' COMPENSATION COl\'IMISSION
Peggy Stolte,

)
)
)
)
)

Petitioner,
vs.
St. Anthony's Memorial Hospital,

No. 11 we 47860

)
)
)

Respondent.

)
)

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
The parties agree that on September 22, 2010, the Petitioner and the Respondent were
operating under the Dlinois Worker's Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. On that date the Petitioner sustained an
accidental injury or was last exposed to an occupational disease that arose out of and in the
course of the employment. They further agree that the Petitioner gave the Respondent notice of
the accident within the time limits stated in the Act.
At issue in this hearing is as follows: (1) Is the Petitioner's current condition of ill-being
causally connected to this injury or exposure; (2) Were the medical services that were provided
to the Petitioner reasonable and necessary; (3) Has the Respondent paid all appropriate charges
for all reasonable and necessary medical services; (4) What is the nature and extent of the
injury; and ( 5) Is the Respondent due any credit.

STATEMENT OF FACTS
On September 22,2010, the Petitioner was employed by the Respondent as a laundry
technician in the linen department. On that date she was lifting some bedspreads that were clean,
folded and packaged together. When she lifted the spreads from where they were stacked
overhead the cart she was going to place them on moved, they started to fall backwards, she was
able to prevent herself as well as the bedspreads from falling, however the movement caused
pain to her lower back that developed into pain down her right leg and into her foot. The
Petitioner is claiming an injury to her back from turning to catch the falling bedspreads.
The Petitioner has a history of a prior work related injury to her back. She was working
for a previous employer when she injured her back in a lifting incident. She was under the care
of Dr. Matthew Gornet and underwent a fusion at L4 to Sl in December 2003. (Pet Ex. #3).
Page 1 of 5

The Petitioner testified that she had continuing symptoms in her right leg following the
surgery in December 2003, and prior to the claimed work accident of September 22,2010.
Specifically, she had ongoing numbness in her right calf and the toes of her right foot. She
testified that she had been able to return to her regular job, full duty after the fusion surgery in
2003, and was able to perform all her duties. She acknowledged during her testimony that she
was seen by her primary care physician at the Altamont Clinic on December 12,2008. Her
symptoms included right leg pain and back pain.
The Petitioner testified that when she was lifting some bedspreads they fell and she
twisted her back while attempting to catch them. She caught herself with her right arm dwing
the incident, but did not fall to the ground. She stated that she immediately felt burning pain in
her lower back that eventually developed into pain radiating down her right leg, around her thigh
and down into her right foot. She said that this pain was much stronger than the pain she had
experienced in the past. She stated that the pain wrapping around her thigh down her leg was
something she had never experienced before the accident.
She received her initial care from a chiropractor, Dr. Stanfield, and later transferred her
care to Dr. Rudert at the Bonutti Orthopaedic Clinic. She was later referred to Dr. Matthew
Gomet, who had treated her for her prior back injury.
Dr. Stanfield' s treatment helped a little with the pain in her shoulder and her upper back,
but provided no relief from the low back and leg pain.
Dr. Rudert treated the Petitioner with oral steroids and ordered physical therapy. The
Petitioner had six physical therapy sessions and was given a TENS unit but that provided no
relief from the back and leg pain.
The first visit with Dr. Gomet (related to the present case) took place on December 13,
2010. (Pet. Ex. #3). Dr. Gomet performed an examination and reviewed some test films. He
recommended some treatment and stated in his notes that, " I do believe her current symptoms are
causally connected to her work related injury of9/22/10."
The petitioner remained under Dr. Gomet' s care following the initial visit on December
13, 2010.
He stated that her current symptoms were causally related to her accident. He prescribed
an epidural steroid injection which was done on December 27, 2010. He sent her for two
injections. The injections provided a few days relief of her back pain but it was not permanent
relief.
On March 3, 2011 Dr. Gomet noted the new MR1 revealed pathology at L2-3 with a
central disc protrusion. He recommended a discogram at L3-4 and L2-3. The discogram was
performed on April6, 2011. This discogram revealed a mildly provocative disc at L3-4 with a
severely provocative disc at L2-3.
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When surgical options were discussed on April25, 2011 Petitioner was adamant about
7

how her pain and symptoms affected all aspects of her life. Petitioner opted for the two-level
spinous process distractor rather than another fusion.
Surgery was performed on June 14, 2011 consisting of a laminotomy at L2-3 and L3-4.
"X-stop spinous process distractors" were placed at L2-3 and L3-4.
The Petitioner testified that post surgically she was painful but the pain that had wrapped
around her right thigh and down her leg was relieved. Her back pain soon also lessened. The
same was reported to Dr. Gomet when he saw her on July 7, 2011.
Dr. Gamet ultimately allowed her to return to work with resnictions which her employer
accommodated. On June 25,2012 these restrictions were made permanent; no lifting greater than
20lbs, alternating between sitting and standing and no repetitive bending or lifting.
On June 25, 2012, she was placed at maximwn medical improvement.
The Petitioner testified that her employer does accommodate her permanent restrictions.
Petitioner stated she cannot stand for more than 30 minutes or sit for more than 30 minutes at a
time. She used to walk for exercise and now walks less; one-half of a mile vs. 1. 5 miles. She is
unable to do heavy housework such as vacuuming. In fact, she removed the carpet in her house
because of her limitation.
Her hobbies have also been affected She cannot sit and sew as she previously had done.
She cannot go camping as before. In addition, she is unable to lift her grandchildren. She is also
unable to sleep with her husband and many times sleeps in a recliner.
The respondent has stipulated that the petitioner sustained a work related injury to her
back during the accident of September 22, 2010. However, the respondent has disputed that all
of the medical care for the petitioner's back, including Dr. Gamet's surgery of June 14,2011, is
causally related to the claimed work accident.

CONCLUSIONS OF LAW
Thus, if a preexisting condition is aggravated, exacerbated, or accelerated by an
accidental injury, the employee is entitled to benefits. Sisbro supra. "[A] Petitioner need only
show that some act or phase of the employment was a causative factor of the resulting injury."
Fierke v. Industrial Commission, 723 N.E.2d 846 (3rd dist. 2000).

Is the Petitioner's current condition of ill-being causally connected to this injury or
exposure?
Dr. Gamet, after examining the Petitioner and taking a history from her as well reviewed
her medical records. In reviewing the ?v1RI of October 12, 2010 felt it showed a potential lateral
disc herniation at L2-L3 which correlated with the symptoms that the Petitioner described. He
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also felt she had a lateral disc herniation at L3-L4. He asked for a repeat MRI which Dr. Gornet
noted the symptoms correlated with pathology at L2-3 and L3-4 and this was also confinned by
CT/discogram. It was the opinion of Dr. Gornet that her condition was causally related to her
accident.
Dr. Matz opinioned that petitioner suffered a lumbar strain from the accident, but that the
degenerative conditions in the low back were not related to the injury. He believed that for the
work related injury she needed a TENS unit and work hardening. He felt surgery was for the
preexisting condition. Dr. Matz's evidence deposition was received into evidence as
respondent's Exhibit # 1. Dr. Matz testified that he examined the petitioner and reviewed her
medical records on January 11,2012, after the surgery. According to Dr. Matz, and this is
confirmed in Dr. Gamet's post-operative diagnosis of"stenosis", the surgery done by Dr. Gomet
was done for the purpose of correcting a degenerative condition, lumbar stenosis, and not for any
conditions related to the alleged work accident of September 22,2010. (Resp. Ex. #1 at pg. 11).
Dr. Matz concluded the petitioner would have suffered a lumbar strain in the twisting type
accident and that that injury would not have created any need for surgical intervention. (Resp.
Ex. #1 at pgs. 9-10).
When asked on cross-examination whether the lumbar strain he diagnosed, when
superimposed on preexisting conditions could have caused those to become symptomatic he
testified he expected that for the stretching to have irritated the nerve he would have expected the
foramina to be critically tight. He then agreed that the surgical report of Dr. Gomet noted that the
foramen was released as it was compressing the right sided nerve.
Significantly, Petitioner testified to the immediate onset of severe low back and then pain
that she had never had before; pain down her right leg that wrapped around her thigh. Her quality
oflife deteriorated after this accident. Most significant is the fact that Petitioner testified to relief
of her symptoms after her surgery.
The Respondent paid TID and agreed to pay medical bills but disputes causation based
upon the opinions expressed by Dr. Matz. This arbitrator finds the testimony of the Petitioner
supports the opinion expressed by Dr. Gomet. This arbitrator finds that surgery was related to the
accident and was necessary to relieve its effects. The Petitioner has sustained her burden of
proving a causal relationship.
Were the medical services that were provided to the Petitioner reasonable and
necessary? Is the Respondent entitled to any credit?

Based upon the reasoning above and the testimony of Dr. Gomet that the treatment was
reasonable and necessary and the agreement of Dr. Matz that Dr. Gomet's treatment was
appropriate for the spinal stenosis the Arbitrator finds that the medical services provided to the
Petitioner were reasonable and necessary.
There is no evidence offered to establish that there are any outstanding unpaid medical
bills or that there is any outstanding TID owed. Since the Petitioner's condition of ill being was
causally connected to the injury she sustained the Respondent would have been responsible for
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the bills and the TTD which the Petitioner agreed were paid. The Respondent is not entitled to
any credit against the PPD award.

What is the nature and extent of the injury?
The permanent restrictions placed upon the Petitioner are significant; no lifting greater
than 20lbs, alternating between sitting and standing and no repetitive bending or lifting. The
Respondent is accommodating these restrictions according to the Petitioner. However the
limitations cany over into other aspects of the Petitioner's life. The Petitioner testified that she
cannot stand for more than 30 minutes or sit for more than 30 minutes at a time. She used to
walk for exercise and now walks less; one-half of a mile vs. 1.5 miles. She is unable to do heavy
housework such as vacuuming and has removed the carpet in her house because of her limitation.
Her hobbies have also been affected. She cannot sit and sew or go camping. She cannot
lift her grandchildren. She is also unable to sleep with her husband and many times sleeps in a
recliner.
The Petitioner has been left with permanent damage that effects all aspects of her life.
This arbitrator finds Petitioner is entitled to an award of25% loss of a person as a whole.

ORDER OF THE ARBITRATOR
Respondent shall pay Petitioner permanent partial disability benefits of $233.29 /week
for 125 weeks, because the injuries sustained caused the 25% loss of the person as a whole, as
provided in Section 8(d)2 ofthe Act.

~d~
Signature of Arbitratof
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STATE OF ILLINOIS

)

COUNTY OF

) SS.
)

CHAMPAIGN

D Reverse IChoose reasolll

D Injured Workers' Benefit Fund (
D Rate Adjustment Fund (*8(g))
D Second Injury Fund (*8(e)18)

D Modify

~ None of the above

~ Affirm and adopt (no changes)

D Affirm with changes

lChoose direction!

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Mary J. Deck,
Petitioner,
NO: 12 we 9372

vs.
Freightcar America,

~- 4 I ~v c c o ~-

o2

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Conunission, after considering the issues of accident, causal
connection, medical expenses, temporary total disability, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereo[ The Conunission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount oftemporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Conunission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed June 7, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Sununons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

!LLJ

1/J-:cfRfJ~.-£.,-v
Daniel R. Donohoo
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

DECK, MARY J

Case#

12WC009372

Employee/Petitioner

FREIGHTCAR AMERICA
Employer/Respondent

On 617/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0874 FREDERICK HAGLE FRANK & WALSH
KEVIN E MARKS
129WMAIN ST
URBANA, IL 61801·2714

1672 SPIEGEL & CAHILL PC
MARTIN T SPIEGEL
15 SPINNING WHEEL RO SUITE 107
HINSDALE, IL 60521

STATE OF U.LINOIS

)
)SS.

COUNTY OF CHAMPAIGN

)

1~~~~~
D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)I8)
[8} None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
MARY J.DECK

Case# 12 WC 9372

Employee/Petitioner

v.

FREIGHTCAR AMERICA
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city
ofUrbana, on April19, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPtiTED IsSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C.

0
!Zl Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.

[8] What was the date of the accident?

B.

E.
F.
G.
H.
I.

r2J Was timely notice of the accident given to Respondent?
IZJ Is Petitioner's current condition of ill-being causally related to the injury?
0 What were Petitioner's earnings?

0
0
0

What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ Is Petitioner entitled to any prospective medical care?

J.

L. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
~ TTD
M. ~Should penalties or fees be imposed upon Respondent?
N.

0

Is Respondent due any credit?

0. ~ Other: 1. Is Dr. Greatting's report admissible?; and 2. Is Petitioner's claim barred by the statute of
limitations?
lCArbDec/9(b) 2110 100 W. Randolph Street #8-200 Chicago. lL 60601 31 1/814-6flll Toll-free 8fi61JS2-3033 Web site: w1vw.iwcc.il.gov
Downstate offices: Col/insYil/e 6181346-3450 Peoria 3091671-3019 Rockford 815/987-7292 Springfield l/7178S-7084
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FINDINGS

On the date of accident, August 15, 2011, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $42,366. 71; the average weekly wage was $814.74.
On the date of accident, Petitioner was 48 years of age, married with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$32,211.15 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $32,211.15.
Respondent is entitled to all applicable credit under Section 8(j) of the Act. The parties stipulated that
Respondent is entitled to credit for any medical bills that had been paid by group medical coverage.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of$543.16/week for 5 weeks, commencing
01/07/2013 through 02/11/2013, as provided in Section 8(b) of the Act.
Respondent shall authorize and pay for a functional capacity evaluation.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

STATEMENT oF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

06/04/2013
Date
ICArbDecl9(b)

JUN - 7 ?.tl\'3

STATE OF ll..LINOIS

)
)SS

COUNTY OF CHAMPAIGN

)

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

MARY J. DECK
Employee/Petitioner
Case# 12 WC 9372

v.
FREIGHTCAR AMERICA
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
Petitioner, Mary J. Deck, claims repetitive trauma injuries with an August 15, 2011 date of accident. The
injuries involve both arms primarily at the elbows. Petitioner testified at hearing with respect to her job duties
for her employer, Respondent, Freightcar America. She also testified regarding her pain symptoms and medical
care. The only other witnesses, treating surgeon, Dr. James Sobeski, and Respondent's examining doctor, Mark
Cohen, testified by evidence depositions. While Respondent had previously paid benefits, the compensability of
the injuries was disputed at hearing.
Petitioner worked for Respondent since 2001, and worked as a decaler since 2003. Her job remained
essentially the same until the claimed manifestation date of the accident, August 15, 2011. Petitioner testified
that each day she pressed different sized decals onto railroad cars. The largest decals were approximately 2.5 x
3 feet in size and required great effort to apply. Petitioner testified that she would use her full body weight for
application of the decals. Fifty-one of these decals were applied each day. 459 smaller decals were personally
applied daily by Petitioner.
Petitioner testified regarding the application of the decals. Each involved pulling a portion of the
backing material away from the decal in order to permit a starting point to apply the decal. Once a portion of the
adhesive was exposed, she placed the decal on the railroad car. The decal was pressed against the surface using
a roller squeegee with Petitioner's full weight, and the backing material was gradually pulled to permit the decal
to adhere to the car. The process was continued until ultimately the entire decal had been applied to the car,
pressed, and the backing material removed. This process was executed 510 times per shift. Petitioner conceded
that the smaller decals required less force to apply. She testified that the application of decals was constant and
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other than a break in the morning and lunch time, she was applying decals throughout the work day. Throughout
her shift she used her anns pushing and pulling in order to apply hundreds of decals.
At hearing, Petitioner described and demonstrated the technique she used when applying decals. She
testified that she pressed against the decals with the squeegee with her arms in front of her at approximately
chest level. She explained that this technique was utilized because it provided her with the leverage necessary to
apply the decals. Petitioner's job duties were unchanged since 2003, but she did testify that a change in the
decal adhesive in 2011 hade made the job harder. She found that the change in decal adhesive resulted in greater
difficulty when separating the decal from the backing.
Petitioner testified that her anns had been giving her problems for several weeks around August 2011,
but that she tried to work through this difficulty. The pain and difficulty completing her job duties prompted her
to notify her supervisor, Joel Rocha, that she was having pain in both of her arms on August 15, 2011 . She told
Mr. Rocha that she believed her pain was related to her job duties and that it had gotten to the point that she
believed she may be injured. She testified that in August 2011 the pain was getting to the point where she was
crying at night and dropping items at work.
Respondent sent Petitioner for treatment with Nurse Practitioner Mike Wagner. She reported that she
believed her pain was caused by her job duties with Respondent. She was sent for physical therapy and
ultimately an EMG study was ordered, which revealed moderate cubital tunnel syndrome bilaterally.
(Petitioner's Exhibit (PX) 4, p. 8).
Medical records from Professional Physical Therapy dated August 17, 2011 indicate that Petitioner
reported that she "has had problems for many years" but that she "felt that if she reported any injury she would
be treated unfairly.'' (RX 1).
Petitioner was referred to Dr. James Sobeski at Carle Physician Group for care and was first seen on
December 5, 2011. She provided the doctor with a history of a work injury, and described her job duties. Dr.
Sobeski also testified that he had reviewed an October 27, 2011 independent medical examination (IME) report
authored by Dr. Mark Greatting, and this report also provided him with details regarding Petitioner's job duties
with Respondent. (PX 4, p. 24). The doctor testified that while he discusses job duties with injured workers, he
very rarely goes into great detail in his medical chart. (PX 4, p. 25). He testified he knew Petitioner was a
decaler with Respondent in Danville, Illinois. (PX 4, p. 25). Petitioner had described having to push on the
decals to apply them to the sides of railroad cars. (PX 4, p. 26). Dr. Sobeski testified that based on everything he
has seen and read he knows what Petitioner did with Respondent. (PX 4, pp. 26-27).
Dr. Sobeski testified regarding the causal relationship between Petitioner's job duties with Respondent
and her bilateral cubital tunnel syndrome. Dr. Sobeski testified that he was able to render opinions to a
reasonable degree of medical certainty based upon the history, physical examination, diagnostics, and his own
expertise. (PX 4, p. 29). He testified that he believes Petitioner's bilateral cubital tunnel syndrome was causally
related to her job duties with Respondent. (PX 4, 30). He testified as follows: "[t]he basis of the opinion is that
she needed to keep her elbow in a flexed position which can aggravate cubital tunnel syndrome and applying
forceful things also is putting a fair amount of force through her elbow." (PX 4, p. 30).
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Dr. Sobeski diagnosed Petitioner with bilateral cubital tunnel syndrome. (PX 4, p. 7). Petitioner received
conservative care initially. (PX 4, pp. 9-1 0). Dr. Sobeski prescribed Heelbo pads, a type of elbow pad/brace, but
they had not worked for Petitioner. (PX 4, p. 9). At the time of the December 23, 2011 appointment, Dr.
Sobeski discussed surgery due to the lack of improvement in pain symptoms since the August 15, 2011 date of
alleged accident. (PX 4, p. 10).
On January 10, 2012, Petitioner proceeded with surgery, a left side cubital tunnel release, performed by
Dr. Sobeski. (PX 4, pp. 11-12). Following surgery, Petitioner followed up with Dr. Sobeski's physician's
assistant (PA), James Birkes, on January 26, 2012. At that time she was doing well, her wound was healed, and
sutures were removed. However, she still had numbness and tingling in the ulnar nerve distribution. (PX 4, pp.
13-14).
Dr. Sobeski testified that Petitioner's symptoms did not really change following surgery. (PX 4, p. 14).
He explained that approximately 15% of people never get better after surgery, and Petitioner could be in that
group. (PX 4, p. 15). Based upon Petitioner's surgical result on her left side, Dr. Sobeski decided it would not
be worth pursuing surgery on the right side as originally planned. (PX 4, pp. 19-20). Petitioner last received care
from Dr. Sobeski on December 3, 2012. (PX 4, p. 23). At that time, restrictions were placed upon Petitioner on
a permanent basis. (PX 4, pp. 20-24). Petitioner's permanent lift restrictions are one pound on the left and five
pounds on the right. (PX 4, p. 32). A functional capacity evaluation (FCE) was recommended (PX 4, p. 31 ), but
not authorized by Respondent as of the date of hearing.
Petitioner testified that she has returned to working for Respondent within her restrictions. She testified
that the restrictions are being accomodated. The only portion of temporary total disability (TTD) claimed by
Petitioner involves the period of January 7, 2013 to February 11, 2013, when Petitioner testified she was laid off
due to a lack of work available within her restrictions.
On June 6, 2012, Petitioner was sent for an examination pursuant to Section 12 of the Illinois Workers'
Compensation Act, 820 ILCS 305/1 et seq. (hereafter the "Act") with Dr. Michael Cohen. Dr. Cohen opined
Petitioner's injuries were not causally related to her job duties with Respondent. He was aware that the left
elbow cubital tunnel release was approved under workers' compensation, but disagreed that there was a causal
relationship. (RX 2, Dep. Exh. 2). He testified that he did not believe Petitioner had any pre-existing condition
with respect to cubital tunnel syndrome. (RX 2, p. 52).
Dr. Cohen testified that he was unaware of another IME prior to the time of his deposition. (RX 2, p.
54). At hearing, Petitioner testfied that she brought the prior lME report to her appointment with Dr. Cohen,
offering the report to the doctor, but he refused to review it. During his deposition, Dr. Cohen testified that he
would potentially be interested in knowing the findings and opinions of another IME doctor. (RX 2, pp. 54-55).
However, he never reviewed the report even when presented with the opportunity. He conceded that among a
group of doctors differences of opinion are entirely reasonable. (RX 2, p. 55).
Dr. Cohen testfied that he did not know what types of forces were involved with decaling. He did not
care what force weights were involved and claimed they would have no bearing on his opinion. (RX 2, p. 57).
He testified that he was very knowledgeable with respect to decaling, but conceded he knew of only one or two
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people he had ever encountered in the field. (RX 2, p. 53). He relied upon a video showing another individual
applying decals while working for Respondent. He watched the video outside the presence of Petitioner and
never asked her whether it accurately reflected her job duties and her technique. (RX 2, pp. 53-54). Based upon
the technique exhibited by the individual on the video, Dr. Cohen determined that the angle of position of the
elbow would not cause cubital tunnel syndrome. (RX 2, p. 58). This opinion was based upon the technique
shown in the video. Petitioner testified to the specific technique she utilized at the time of the hearing.

CONCLUSIONS OF LAW
Issue {C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?
Petitioner worked for Respondent in a full duty capacity with no work restrictions for ten years prior to
the date of injury, August 15, 2011. The job duties performed by Petitioner as a full time decaler with
Respondent, and lack of any significant medical care to her arms, indicate that she was asympomatic and
without pain.
Neither Dr. Sobesk.i, nor Dr. Cohen testified that Petitioner had any pre-existing condition with respect
to her arms. On on the issue of causation, Dr. Cohen relied upon a video showing another individual performing
decal duties. Petitioner testified specifically how she performed decaling. The treating doctor, Dr. Sobesk.i,
testified that he was familiar with Petitioner's job duties with Respondent and believed that her injuries were
causally related, or at least aggravated by those duties. The Arbitrator finds that Petitioner was a very credible
witness at trial. She openly testified in a forthcoming manner, including during her cross-examination
testimony. She appeared to be endeavoring to tell the full truth during her entire testimony.
Based on the foregoing, the Arbitrator finds that Petitioner sustained an accident that arose out of and in
the course of her employment by Respondent.

Issue (D): What was the date of accident?; and
Issue (E): Was timely notice of the accident given to Respondent?
Petitioner testified that she had experienced some pain in her arms a few weeks before the pain
increased to the point that she knew she was injured. Once Petitioner became determined to seek medical care,
she notified her supervisor, Joel Rocha, on August 15, 2011, that she thought she was injured. She was sent for
medical care for the first time on August 15, 2011 , and first diagnosed with cubital turmel syndrome on
September 22, 2011 .
Petitioner did not delay in giving notice to the employer. She worked through her pain at first, and then
reported the injury as soon as she could no longer tolerate it. She did not learn of the specifics of her injuries
until after seeking medical care. Based upon Petitioner's testimony and the medical records, the Arbitrator finds
the date of accident was August 15, 2011, and further that proper notice was given under the Act.
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Issue (F): Is Petitioner's current condition of ill-being causally related to the injury?
Petitioner sustained work-related repetitive trauma injuries to her anns bilaterally. From the date of
accident, August 15, 2011, and throughout the course ofher medical treatment, Petitioner's pain complaints
remained consistent.
Petitioner was diagnosed with cubital tunnel syndrome to both her left and right side following the EMG
study. Her diagnoses remained the same since that time. The treating surgeon, Dr. Sobeski, testified that a
causal relationship exists between Petitioner's job duties, her injuries, her need for surgery, and her ongoing
pain complaints. He testified that the work restrictions, which have been in place for well over a year, are
permanent in nature. The Arbitrator finds the opinions of treating physician Dr. Sobeski more persuasive than
the opinions of Respondent's examining physician, Dr. Cohen.
The Arbitrator finds that Petitioner has proven that there is a causal relationship between the repetitive
trauma injuries of August 15, 2011, and Petitioner's current condition (bilateral cubital tunnel syndrome) is
causally related to the work injuries.

Issue (K): Is Petitioner entitled to any prospective medical care?
Both Dr. Sobeski and Respondent's second examining physician, Dr. Cohen, testified that given the
restrictions placed upon Petitioner, a FCE is recommended to formalize the restrictions and determine whether
they match Petitioner's job with Respondent. Given the Arbitrator's findings on the issues of accident and
causal connection, Respondent is ordered to authorize and pay for the recommended FCE.

Issue (L): What temporary benefits are in dispute?
Petitioner returned to work for Respondent within her restrictions. However, from January 7, 2013 to
February 11, 2013, Petitioner was laid off due to a lack of work available within her restrictions. Petitioner was
unable to work during this period due to her restrictions.
Given the Arbitrator's findings on the issues of accident and causal connection, Respondent is ordered to
pay Petitioner TTD benefits from January 7, 2013 to February 11, 2013, at a rate of$543.16 per week, for five
weeks.

Issue (1\'l}: Should penalties or fees be imposed upon Respondent?
The Arbitrator finds that Respondent's actions in the defense of the present claim are not unreasonable
or vexatious. Accordingly, penalties and fees are not imposed upon Respondent.

Issue (0): 1. Is Dr. Greatting's report admissible?; and 2. Is Petitioner's claim barred by the statute of
limitations?

1. Is Dr. Greatti11g's report admissible?
At trial, Respondent objected to the admission of Dr. Greatting's IME report. Petitioner's Exhibit 6 is
hereby stricken. However, Dr. Sobeski testified that he had reviewed and relied upon the IME report in the
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ordinary course of rendering medical care. His testimony regarding the IME report and his utilizing the
information contained in the report are relevant and admissible. Dr. Sobeski's testimony established that he
used the report in the course of rendering medical care to Petitioner.
2. Is Petitioner's claim barred by the statute of limitations?
Medical records offered into evidence by Respondent dated August 17, 2011 indicate that Petitioner
reported that she "has had problems for many years" but that she "felt that if she reported any injury she would
be treated unfairly." (RX 1). However, Petitioner credibly testified that her pain got progressively worse to the
point where she necessitated medical attention in August 2011. She did not receive a formal diagnosis ofher
condition until September 2011. Based on the principles set forth in Durand v. Industrial Comm 'n, 224 lll.2d
53, 862 N.E.2d 918 (2006), Petitioner should not be punished for diligently working through pain to the point
where she necessitated medical treatment. Accordingly, the Arbitrator finds that Petitioner' s claim is not barred
by the statute of limitations.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF MADISON

)

[d Injured Workers' Benefit Fund (§4(d))

~ Affirm and adopt (no changes)

D Affirm with changes
D Reverse IChoose reasolll

0 Rate Adjustment Fund (*8(g))
D Second Injury Fund <*8(e)18)

0

~ None of the above

D PTD/Fatal denied

Modify !Choose directiollJ

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Tyson Kilgore,
Petitioner,
vs.

NO: 13

we

t748

Rick Feeney Homes, Inc.,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of accident, benefit rates,
causal connection, medical expenses, temporary total disability, and being advised of the facts
and law, affirms and adopts the Decision ofthe Arbitrator, which is attached hereto and made a
part he reo f.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April24, 2013, is hereby affinned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
mJury.

DATED:
TJT:yl
0 1/28/14
51

FEB 1 1 2014
Kevin W. Lambo
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19{b) DECISION OF ARBITRATOR

Case#

KILGORE. TYSON

13WC001748

Employee/Petitioner

RICK FEENEY HOMES
Employer/Respondent

On 4/24/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either nq change or a decrease in this award, interest shall not
accrue.

.

A copy of this decision is mailed to the following parties:

2575 KANOSKI BRESNEY
LARRY APFELBAUM
237 E FRONT ST
BLOOMINGTON, IL 61701

0532 HOLECEK & ASSOCIATES
KENNETH SMITH
161 N CLARK ST SUITE 800
CHICAGO, IL 60601

.
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)

STATE OF ILLINOIS

)

COUNTY OF MCLEAN

D

Injured Workers' Benefit Fund (§4(d))

D

Second Injury Fund (§8(c)18)

D Rate Adjustment Fund (§8(g))

)SS.

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

TYSON KILGORE

Case# 13 WC 01748

Employee/Petitioner

v.
RICK FEENEY HOMES

Consolidated cases:

NONE

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joann M. Fratianni, Arbitrator of the Commission, in the city of
Peoria, on February 28, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D

B.

D

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

c. ~

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D
E. D

What was the date of the accident?

F. [81

Is Petitioner's current condition of ill-being causally related to the injury?

D.

Was timely notice of the accident given to Respondent?

G. ~ What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I.

D

What was Petitioner's marital status at the time of the accident?

J. [8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

K. rg)

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
~ TID
M.~ Should penalties or fees be imposed upon Respondent?

N.D
o.

Is Respondent due any credit?

D Other: --------------------------------------------------------------------
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FINDINGS

On the date of alleged accident, December 31, 2012, Respondent was operating under and subject to the
provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this alleged accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the alleged accident.
In the year preceding the alleged injury, Petitioner earned $518.50; the average weekly wage was $367.85.
On the date of the alleged accident, Petitioner was 32 years of age, married with three dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of$ 0.00 for TID,$ 0.00 for TPD, $ 0.00 for maintenance, and$ 0.00 for
other benefits, for a total credit of$ 0.00.
Respondent is entitled to a credit of$ 0.00 under Section 80) of the Act for medical benefits.
ORDER

The Arbitrator finds that Petitioner failed to prove that he sustained an accidental injury that arose out of and in the course
of his employment by Respondent on December 31,2012.
The Arbitrator further finds that the condition of ill-being complained of is not causally related to the alleged accidental
injury of December 31, 2012.
All claims for compensation made by Petitioner in this matter are thus hereby denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

Aprill7, 2013
Date
ICArbDec19(b)

APR 2 4 2013

\
)

19(b) Arbitration Decision
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C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

F. Is the Petitioner's present condition ofill-being causally related to the injury?
Petitioner testified that he worked for Respondent as a carpenter. He was hired to work for Respondent on
December 17, 2012. Respondent is in the business of building homes.
Petitioner testified that on December 31, 2012, he was erecting exterior walls on the second floor of a house that
was under construction. Working with him that day were Mr. Tyler Cagle and Mr. Joseph Crawford, his
supervisor. Petitioner testified the walls were 8 feet high and 11 feet wide. Petitioner testified he was moving the
wall with Mr. Cagle and Mr. Crawford by anchoring it with his right shoulder. In order to do this, he placed his
neck and right shoulder through a hole in the wall that had been cut out for a window. While they were moving
this wall 6-8 feet from the area on the second floor where it was built, the wall slipped, causing Mr. Cagle and Mr.
Crawford to stop supporting it. When this occurred the weight of the wall pressed against Petitioner's neck and
right shoulder, causing him to scream in pain. Petitioner testified that it then took Mr. Cagle and Mr. Crawford
between 20-45 seconds to get the wall off of him.
Following this, Petitioner testified that Mr. Crawford asked him if he was injured. Petitioner testified that he went
home soon after the incident, and on cross-examination he testified he went to another job site that day where he
and Mr. Crawford installed a window. Petitioner testified that he could not recall how heavy that window was.
Petitioner testified that he was in pain immediately after the wall incident, but did not seek treatment until January
2, 2013.
Petitioner testified that he first sought treatment at OSF PromptCare on January 2, 2013. Petitioner at that time
complained of right shoulder pain and indicated that the injury was work related. Petitioner following examination
was referred the Advocate Medical Group Occupational Health clinic for further care (Pxl)
Petitioner then visited the Advocate Medical Group Occupational Health clinic on January 7, 2013, where a history
was recorded of drywall falling on his back and striking his neck area and right shoulder. Petitioner testified that
this history was inaccurate. (Px2)
Petitioner also sought treatment at Advocate Medical Group on January 9, 2013. A history was recorded at that
time of right shoulder pain that he related to tying to move a wall and it slid and fell onto his right shoulder.
Petitioner returned to Advocate Medical Group on January 24, 2013 and a history was recorded of right shoulder
pain related to a recent accident at work when dropped heavy stuff and slid on his back, right shoulder.
Petitioner testified these histories were inaccurate and he did not give any medical providers a history of a wall
falling and hitting him. The Application for Adjustment of Claim filed in this matter also indicates an injury
caused by a wall falling on him.
Mr. Joseph Crawford testified that he, Petitioner and Mr. Tyler Cagle built and erected exterior walls at a new
home on December 31, 2012. Mr. Crawford testified that in framing walls on the second floor of a house they
attempt to build the wall as close to the edge of the framed house where the wall would be erected. This is done
because these walls weigh around 600 pounds.

.J
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Mr. Crawford testified that they did not have to move the walls they erected on December 31, 2012, and that they
were built in such a manner that they just needed to be stood up once built. Mr. Crawford further testified that the
walls they erected on that date did not have any windows or holes cut out of them, nor did they move any wall 6-8
feet. Mr. Crawford testified that no wall slipped on that date nor did any wall slip causing Petitioner to only
support it. Mr. Crawford testified that at no time on that date did Petitioner yell or scream in pain and that he did
not report an injury on that date.
Mr. Crawford further testified that after the walls were erected, Petitioner and he went to another job site to install
a window on the second floor of another building. Mr. Crawford testified this window weighed approximately 150
pounds. Mr. Crawford testified that he and Petitioner carried this window to the second floor. He did not observe
any signs of injury to Petitioner and they both completed a full work shift of eight hours.
Mr. Crawford further testified that on January 2, 2013, Petitioner advised him he injured himself on December 31,
2012. Mr. Crawford testified that he advised Petitioner to seek medical attention if he was injured.
Mr. Tyler Cagle testified that he was on the job site on December 31, 2012 along with Petitioner and Mr.
Crawford. At that time they were building and erecting exterior walls at a new home. Mr. Cagle's testimony
corroborated the testimony of Mr. Crawford as to the work performed at the site and how the walls were built and
erected. Mr. Cagle testified that no holes were cut in any of those walls so constructed and no wall moved or
slipped on ice or fell. Mr. Cagle testified that he never heard Petitioner scream or yell in pain and at no time did
Petitioner support a wall by himself. Mr. Cagle testified that he did not learn of any work injury to Petitioner until
days later.
Mr. Rick Feeney testified that he is the owner of Respondent. Mr. Feeney testified that he was not present on the
job site on December 31, 2012. Mr. Feeney testified that the walls being constructed at that time were 8 feet tall
and 16 feet wide. Second floor walls are built on the second floor almost on top of where they are to be erected, so
that the walls will match the width of the first floor walls already in place. Mr. Feeney testified there is no
procedure where a wall is constructed and moved 6-8 feet to a location where it is to be erected under these
circumstances.
Petitioner testified on rebuttal that the wall slid about 10-16 inches. Petitioner testified he believed the wall slid
this distance due to ice and because Mr. Crawford and Mr. Cagle had stopped supporting it when it slid. Petitioner
testified that the walls could not be constructed next to the edge where they were to be erected because other
structures had been erected on the second floor.
Based upon the above, the Arbitrator finds that Petitioner failed to prove that he sustained an accidental injury that
arose out of and in the course of his employment with Respondent on December 31, 2012. The testimony of Mr.
Crawford and Mr. Cagle are consistent over what occurred on that date, and severely contradict Petitioner's
version of events. Even if one were to believe that a wall was moved 6-8 feet or 10-16 inches, the testimony of the
lack of a window cut out was not explained or contradicted, nor the testimony that no injury was reported, nor any
shouts or screams of pain occurred on that date. Petitioner did continue working a full shift and performed heavy
work at another location before the end of his shift.
Based further upon said findings, the Arbitrator further finds that Petitioner failed to prove that the condition of illbeing alleged was caused by an injury at work for Respondent.
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G. What were Petitio11er's earnings?

Petitioner testified he was hired to work at $13.00 per hour. Respondent's payroll records in evidence (Rx3) reflect
total earnings of $786.50. Mr. Feeney testified that this included wages of $208.00 for two days he paid Petitioner
after he was unable to work, or payments made for the days of January 2, and January 3, 2013. Petitioner was
terminated on January 4, 2013 .
Based upon the above, the Arbitrator finds the average weekly wage to be $367.85 based on a total earnings of
$578.50 over a period of 11 days prior to this alleged accident.

J. Were tile medical services til at were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate cllarges for all reasonable and necessary medical services?
See findings of this Arbitrator in "C" and "F" above.
Based upon said findings, all claims made by Petitioner for medical expenses in this matter are hereby denied.
K. Is Petitio11er entitled to any prospective medical care?

See findings of this Arbitrator in "C" and "F" above.
Based upon said findings, the Arbitrator further finds that all claims made by Petitioner for certain prospective
medical care and treatment for this alleged injury are hereby denied.

L. Wltat temporary benefits are ill disp11te?

See findings of this Arbitrator in "C" and "F" above.
Based upon said findings, the Arbitrator further finds that all claims made by Petitioner for temporary total
disability benefits for this alleged injury are hereby denied.
M. Should pe11alties or fees be imposed 11p011 Respo~rde~rt?

See findings of this Arbitrator in "C" and "F" above.
Based upon said findings, the Arbitrator further finds that all claims made by Petitioner for penalties and attorneys
fees for this alleged injury are hereby denied.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Syliva Sil,
Petitioner,
vs.

NO: 11

State of Illinois Department of
Conunerce & Economic Opportunity,

we 39574

14I~~CC0104

Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection, and
being advised ofthe facts and law, affirms and adopts the Decision ofthe Arbitrator, which is
attached hereto and made a part hereof
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 14, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, ifany.

DATED:
TJT:yl
0 1/28114
51

FEB 1 1 2014

Daniel R. Donohoo

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

SIL, SYLVIA

Case#

11WC039574

Employee/Petitioner

SOl-DEPT OF COMMERCE & ECONOMIC
OPPORTUNITY

04

Employer/Respondent

On 3114/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1157 DELANO LAW OFFICES LLC

0499 DEPT OF CENTRAL MGMT SERVICES

CHARLES H DELANO IV

MGR WORKMENS COMP RISK MGMT

1 S E OLD STATE CAPITAOL PLZ

801 S SEVENTH ST

SPRINGFIELD, IL62701

SMAIN
SPRINGFIELD, IL 62794-9208

4993 ASSISTANT ATTORNEY GENERAL
ANDREW SUTHARD
500 S 2ND ST
SPRINGFIELD, IL 62706

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PARt<YI/AY"
PO BOX 19255
SPRINGFIELD, IL 62794-9255

§Eiiii~IEU 6§ 6ililii end &iiii!@i~iiY
pursuantto8281L8S 365114

MAR 14 Z013

D Injured Workers' Benefit Fund (§4(d))

STATE OF ILLINOIS
)

COUNTY OF

Sangamon

)

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)I8)
0 None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case#

Sylvia Sll

....11.. we

039574

Employee/Petitioner

Springfield

v.
State of Illinois - Department of
Commerce and Economic Opportunity
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy , arbitrator of the Commission, in the city
of Springfield , on February 8. 2013 . After reviewing all of the evidence presented, the arbitrator
hereby makes fmdings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUfED ISSUES

A.
B.
C.

0

D
0

Was the respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of the petitioner's employment by the
respondent?

D What was the date of the accident?
E. D Was timely notice of the accident given to the respondent?
F. lXI Is the petitioner's present condition of ill-being causally related to the injury?
G. D What were the petitioner's earnings?
H. D What was the petitioner's age at the time of the accident?
I. 0 What was the petitioner's marital status at the time of the accident?
J. D Were the medical services that were provided to petitioner reasonable and necessary?
K. 0 What amount of compensation is due for temporary total disability?
D.

L.

[;gj

0
N. 0
0. 0

M.

What is the nature and extent of the injury?
Should penalties or fees be imposed upon the respondent?
Is the respondent due any credit?
Other _ _ _ __

ICArbDec 6108
100 W. RQ/Ido/p!l Street #8-200 Chicago, IL 60601 3121814-6611 Tollfree 8661352·3033
Web site: www.iwcc.il.gov
Dowrutatt offices: Collinsville 618/346·3450 Peoria 309/671·3019 Rockford 8151987·7292 Springfield 2171785-7084

FINDINGS

• On May 5. 2010 , the respondent
of the Act

State of Illinois was operating under and subject to the provisions

• On this date, an employee-employer relationship did exist between the petitioner and respondent.
• On this date, the petitioner did sustain injuries that arose out of and in the course of employment.
• Timely notice of this accident was given to the respondent.
• In the year preceding the injury, the petitioner earned $ 91,764.00 ; the average weekly wage was $
1.746.69.

• At the time of injury, the petitioner was _M_ years of age, single with Q. children under 18.
• Necessary medical services Tzave been provided by the respondent.
• To date, $ N/A has been paid by the respondent for TTD and/or maintenance benefits. All payable TTD
benefits have been paid by the Respondent.
ORDER

• The respondent shall pay the petitioner temporary total disability benefits of $ NlA/week for

NIA weeks, from NIA through N/A , which is the period of temporary total disability
for which compensation is payable.
• The respondent shall pay the petitioner the sum of $ 664.72/week for a further period of 35.875 weeks,
as provided in Section .-JlliU of the Act, because the injuries sustained caused !5% loss of use of the
right hand, and 2.5 % loss of use of the left hand..
• The respondent shall pay the petitioner compensation that has accrued from May 5. 201 0 through
February 8, 2013 , and shall pay the remainder of the award, if any, in weekly payments.
• The respondent shall pay the further sum of $ NlA for necessary medical services, as provided in
Section 8(a) of the Act.
• The respondent shall pay$ N/A in penalties, as provided in Section 19(k) of the Act.
• The respondent shall pay$ N/A in penalties, as provided in Section 19(1) of the Act.
• The respondent shall pay $ NlA

in attorneys' fees, as provided in Section 16 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

]_/) lkarbit~
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In support of the Arbitrator's decision relating to (C) and (F), the Arbitrator finds the following facts:
This is a repetitive trauma claim. The Petitioner, Sylvia Sit, testified that she worked for the State of Illinois for
over 20 years. For the last eleven (11) years, Petitioner was employed as an Information Systems Analyst. Petitioner
testified that she worked 5 days per week and 7.5 hours per day. Petitioner testified that in order to perform her job she was
required to type. Petitioner testified that she typed and did a lot of mouse work for approximately 5 hours of each day she
worked.
Petitioner testified that she typed with her forearms resting on the desk and her hands tilted down. She testified
that she used the mouse with her hand position in the same manner as when she typed. She further said that the Respondent
had provided her with a gel pad to use while typing. She said that she tried the gel pad and it did not work for her so she did
not use it.
Petitioner testified that in May of 2010, she was experiencing a problem with her hands. She would wake up in the
middle of the night with abnormal sensations and have to shake her hands out. She testified that she also had to do this
during the day at work because of the numbness she experienced in her hands. She is right handed, and testified that her
right hand were worse than her left. Petitioner testified that she contacted her family physician, Dr. Saunders. Dr. Saunders
referred her to Dr. Trudeau. Petitioner saw Dr. Trudeau on May 5, 2010.
Dr. Trudeau's records are included in the record as Petitioner's Exhibit 3. Dr. Trudeau performed an EMG and
nerve conduction tests on Petitioner. The results of the EMG documented bilateral carpal tunnel syndrome. The right side
was characterized as moderately severe. The left side was characterized as mild and neurapractic. She complained of
paresthesias in both hands.
Petitioner then saw Dr. Christopher Maender. Dr. Maender is with the Orthopaedic Center in Springfield. Dr.
Maender's records are included in the record as Petitioner's Exhibit 4. Again, she complained of symptoms predominantly
in the right hand. Dr. Maender prescribed a splint for Petitioner to wear. When the splint did not relieve the symptoms,
Petitioner returned to her family physician, Dr. Saunders. Dr. Saunders referred her to Dr. Mark Greatting at the
Springfield Clinic.
Dr. Greatting's records are included in the record as Petitioner's Exhibit 5. Petitioner remained under Dr.
Greatting's care from December 9, 2010 through January 30, 2012. Dr. Greatting performed carpal tunnel surgery on
Petitioner's right hand on November 15, 2011. Petitioner was off work from November 15, 2011 through December 26,
2011. She received her temporary total disability from the State.
1. THE MEDICAL EVIDENCE
First, with regard to the medical evidence, Dr. Mark Greatting's records are included in the record as Petitioner's
Exhibit 5. Dr. Greatting's note of December 9, 2010 states in pertinent part " ... patient has chronic right carpal tunnel
syndrome. I do think based on her history, her work activities have contributed to or aggravated the symptoms or problems
with her carpal tunnel syndrome on the right hand." Dr. James Williams, Respondent's examining physician was deposed
on two occasions. His depositions are included in the record as Respondent's Exhibits 4 and 8. Dr. Williams stated as
follows:
" ... Richard Gelberman, probably one of the most famous people who have done the study, did
a study on that when he was at the Mass General, the chief of hand- now he's the chief of
orthopedic surgery at Washington University in St. Louis. Showed that by flexing the wrist
even 30 degrees, you'll either triple or even quadruple the pressure within the carpal canal."
(Respondent's Exhibit 4, Pages 18 & 19)."

•.

Dr. Williams was asked the following questions:
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Q: Assuming Ms. Sil typed with her wrists in a flexed position, could that cause or
aggravate the carpal tunnel which you diagnosed her with when you saw her on
March 16 of last year?
A: Mattering- obviously I don't have evidence of that, but mattering how much they
were flexed or for how long a period of time, yes, that would be an aggravating
factor?
Q: Such that it could lead to the need for surgery?
A: Possibly could.
(Respondent's Exhibit4, Page 19, Lines 2through 12.)
Dr. Williams supplemental Independent Medical Examination report is included in the record as Respondent's
Exhibit 7. In it, Dr. Williams states that it is obvious that the flexed posture of the wrist for a long period of time could be
an aggravating factor in the development of carpal tunnel syndrome. Dr. Williams again testified as follows:

Q: It's, also, true with that pressure within the carpal canal of the employee typing is
dependent on the position of the wrist when typing, correct?
A: Without a question, Chip. That's what I stated earlier. Correct.

Q: And a person typing with flexed wrists will increase the pressure within the carpal
tunnel, correct?
A: That is what the studies have shown, Chip. That's correct.
(Respondent's Exhibit 8, Page 18 & 19).
2. LAY TESTIMONY
This is not a typical case. As indicated, the Petitioner's treating physician and the Respondent's examining
physician do not have any real disagreement regarding the cause of carpal tunnel symptoms when typing. The issue in this
case is whether or not the Petitioner was credible when describing her job duties. Three witnesses testified regarding
Petitioner's job duties. They were Petitioner, a co-worker, Kevin Parks, and Petitioner's former supervisor, Lisa Logan.
For the following reasons, the Arbitrator accepts Petitioner's testimony regarding her job duties over that of Mr. Parks and
Ms. Logan.
A. KEVIN PARKS' TESTIMONY

Mr. Parks testified that he was a co-worker of Petitioners. He was also shown in a video purporting to demonstrate
the job done by Petitioner as shown in Respondent's Exhibit 6. Mr. Parks testified that his job involved very little typing.
Mr. Parks testified that Petitioner did not hold her hand in a flexed manner when she typed. He based this upon
observations he said he made by walking by Petitioner's cubicle. He further testified that when he observed the Petitioner
typing, her wrists were held slightly in an extended position.

Mr. Parks testified that he had a different cubicle from Petitioner. Other than getting up to get coffee or go to the
restroom, he sits at his desk throughout the day. He testified that his work day is 7.5 hours. 7 hours of each day is spent
sitting at his desk. Mr. Parks testified that he remembered walking around and watching how Petitioner held her hands
when she typed.
Mr. Parks was unable to remember the names of any of the contractors who worked in his office. He testified that
there were 20 State employees in his office. He could not remember the names of even half of these State workers in his
office. Mr. Parks testified that he could remember how several of his co-workers held their hands when they type. He was
asked whether he made it a specific habit when walking by people's desks to look at them typing and remember how they
held their hands. He testified that he would not say it was a habit because that would be kind of weird. He admitted that
walking by someone's desk would take no more than 2 to 3 seconds.

Mr. Parks testified that he had significant interaction with Petitioner on a daily basis. When asked what he
considered to be significant interaction, he stated that he would walk by her and say hello. He did not work on the same
projects with Petitioner. When asked whether walking by Petitioner's desk and saying hello was a lot of interaction to him,
Mr. Parks stated "I guess in your opinion probably not." Mr. Parks also stated that he was not watching Petitioner when she
was at her desk. He testified ''no, we would not sit together or anything." He admitted that he would have no idea what
Petitioner was doing 7 of the 7.5 hours each day she was at work.
Mr. Parks was asked whether he found Petitioner to be an honest person and he said that Petitioner had never lied
to him. He testified that if Petitioner said she spent 5 hours of her day typing, he would not have any reason to disagree
with that.
As indicated above, Dr. Williams is the physician who the State selected to examine Petitioner. Prior to his second
deposition, Dr. Williams was give the DVD of Mr. Parks allegedly performing his job. During that deposition, Dr.
Williams was asked the following question and gave the following answer:

Q: It seems to me that this person, Mr. Parks, who was the employee on the DVD, was
not doing very much of anything. Would you think that that's normal for a person in
that position to be doing that little?
A: That's- I'll be honest, Chip. That's what I wondered. And I don't know, Chip. I
don't know.
(Respondent's Exhibit 8, Pages 21).
Mr. Parks concluded his testimony by saying that if Petitioner testified that she types 5 hours a day in her job he
had no reason to disagree with that.
LISA LOGAN'S TESTIMONY
Ms. Logan testified that she was Petitioner supervisor for approximately 3.5 years. She testified that Petitioner
essentially did no work in her position. Ms. Logan testified that she arrived at this conclusion based on Petitioner's lack of
production.
Ms. Logan testified that she was asked by the State to walk by Ms. Sil's cubicle and observe her. She testified that
she was not sure when she observed the Petitioner typing, but estimated that it was from the middle of 2012 to the end of
the year. Ms. Logan testified that Petitioner did not type with her hands in a flexed position, but that her wrists were actually
bent up in a position of flexion, similar to the testimony of Mr. Parks.
The Arbitrator discounts Ms. Logan's testimony concerning the petitioner's lack of production for several
reasons. Ms. Logan testified that she filled out employee evaluations of Petitioner during the years she supervised her. Ms.
Logan gave Petitioner good evaluations for each of the years she supervised her. Ms. Logan testified that she knew she was
not being truthful in Petitioner's evaluation when she authored it, suggesting that if she truthfully completed the job
evaluations it would trigger grievances which she indicated that she did not have time to deal with. However, she completed
a job description of Ms. Sil's job on November 21. 2010, when she first learned of the claim. She said on that description
that the Petitioner's job involved typing six to eight hours per day. (RX 11) The description was obviously prepared in
connection with the Respondenfs initial investigation into the claim. If Ms. Sil was doing very little to nothing on the job,
then certainly her supervisor, when asked to complete a job description, would have indicated as such.

C. DR. JAMES WILLIAMS CREDIBILITY
In connection with Petitioner's Section 12 evaluation, the Respondent provided documents to Dr. James Williams.
He was provided the above referenced job description prepared by Ms. Logan. On page 2 of his report, Dr. Williams notes
that he went over the job description with the Petitioner, and that she agreed with it. Dr. Williams also reviewed the
ergonomic study performed by Carvel on May 9, 2012, which said that typing, point and click data entry was done on a

frequent basis, characterized as 2.5 to 5.5 hours a day. (RX 6) Despite having that information, he relied on the video,
which he acknowledged was not the Petitioner doing her job and appeared to possibly not represent a normal work pace, to
say that her typing was intermittent and did not cause or aggravate her condition.
Dr. Williams stated in his first deposition that he was of the school of thought that keyboarding, regardless of the
duration, was not a risk factor for carpal tunnel. It really should not have mattered to him whether the Petitioner's
keyboarding was intermittent. The crux of his opinion testimony dealt with wrist position. Again, relying on the video
which showed her co-worker typing with his hands in a neutral position, the doctor testified to no causation. (RX 8 at 11,12)
Not only does that assumption conflict with the Petitioner's testimony that her wrists were flexed with her elbows resting on
the edge of her desk, it conflicts with the testimony of both of the Respondent's witnesses who said they observed the
Petitioner typing with her wrists in an extended position. As stated above, Dr. Williams agreed that typing with flexed
wrists could be causative. He also said at both depositions that holding the wrists in a flexed position would create an even
greater risk. (RX 4 at 19; RX 8 at 19)
In other words, Dr. Williams' testimony supports the Petitioner's claim that her work caused or aggravated the
condition regardless of whether the Arbitrator believes the Petitioner or Respondent concerning wrist position. The
Arbitrator does not believe the Petitioner, without the use of a gel pad, typed with her wrists in a neutral position. The
Arbitrator also does not believe the Petitioner did nothing at work. Her testimony that she typed an average of five hours a
day is consistent with the job description performed by the Respondent and the Carvel study, both of which were prepared
in connection with this claim.
Based upon the foregoing, the Arbitrator finds that Petitioner did sustain an accident which arose out of and in the
course of her employment and that her condition of ill-being is causally related to said work related injury.

In support of the Arbitrator's decision relating to (L), the Arbitrator finds the following facts:
In Arbitrator repeats the findings set forth above in support of (C) and (F) as if set forth fully herein:
Petitioner testified that her hands are weak. She is unable to open jars or water bottles. She is unable to tum door
knobs. When lifting a gallon of milk, Petitioner must use both hands.
Petitioner still gets numbness in her hands but that condition has improved since her surgery. However, when
holding objects and twisting her hand, Petitioner notices a definite lack of strength.
Petitioner has received no treatment for her left hand. Her various treating doctors described the left hand condition
as being very mild. Dr. Williams reported that she had no left hand symptoms when he performed his exam.
The Arbitrator finds Petitioner has sustained a loss of use of 15% of her right hand and 2.5% loss of use of her left
hand as a result of this injury.

, 11WC39290
Page 1
STATE OF ILLINOIS

)

) ss.
COUNTY OF PEORIA

)

D Affinn with changes
D Reverse IChoose reason!

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

D Modify

~None of the above

~

Affinn and adopt (no changes)

t hoose direction!

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Laura Guyon,
Petitioner,

vs.

NO: 11 WC39290

Heyl Royster Voelker,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the 19(b) herein and notice given to all
parties, the Commission, after considering the issues of accident, medical expenses, temporary
total disability, and being advised of the facts and law, affirms and adopts the Decision ofthe
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 6, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
of$35,000.00.
The party commencing the proceedings for review in the Circuit Court shall
sum

(§4(d))

1 4 lf i1 c c l{) ~~~ 0 5

.llWC39290
Page2

file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
o-01 /29/ 14
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NOTICE OF 19(b) DECISION OF ARBITRATOR

GUYON, LAURA
Employee/Petitioner

Case#

11 WC019304
11WC039290

HEYL ROYSTER VOELKER & ALLEN
Employer/Respondent

On 3/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0225 GOLDFINE & BOWLES PC
ATTN: WORK COMP DEPT
124 S W ADAMS ST SUITE 200
PEORIA, IL 61602

0080 PRUSAK WINNE &McKINLEY LTO
JOSEPH E WINNE
403 N E JEFFERSON ST
PEORIA, IL 61603

STATE OF ILLINOIS

0
0
0

)

)SS.
COUNTY OF PEORIA

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

[g] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
LAURA GUYON

Case # 11 WC 19304

Employee/Petitioner

v.

HEYL. ROYSTER, VOELKER & ALLEN,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joann M. Fratianni, Arbitrator of the Commission, in the city of
Bloomington, on October 10, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D

B.

D

c. ~
D.
E.

D
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?

D

I.

D
0

1.

~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

H.

What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

K. ~
L. 0 What temporary benefits are in dispute?
M.

0

0

0

0

TPD
Maintenance
TTD
Should penalties or fees be imposed upon Respondent?

N. ~ Is Respondent due any credit?

0.

0

Other:

/CArbDec19(b) 21I 0 100 W. Randolph Street 118·200 Chicago, IL 6060 I 312181 4·66IJ Toll-free 8661352·3033
Web site: www .iwcc.il.gov
Downstate offices: Collinsville 6181346·3450 Peoria 3091671·3019 Rockford 8151987-7292 Springfield 2171785-7084
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FINDINGS

On the date of accident, November 16,2010, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner•s current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $41,600.00; the average weekly wage was $800.00.
On the date of accident, Petitioner was 41 years of age, single with one dependent child.
Petitioner has in part received all reasonable and necessary medical services.
Respondent has in part paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of$ 0.00 for TTD, $ 0.00 for TPD, $ 0.00 for maintenance, and$ 0.00 for
other benefits, for a total credit of$ 0.00.
Respondent is entitled to a credit of$ 0.00 under Section 8(j) of the Act for medical benefits.
ORDER

The Arbitrator finds that Respondent shall pay to Petitioner the reasonable and necessary medical services that total
$5,664.63, as provided in Section 8(a) and 8.2 of the Act.
The Arbitrator orders Respondent to provide and pay for future medical costs in the form of left elbow surgery as
prescribed by Dr. Garst, including all ancillary medical costs concerning same and all periods of temporary total and/or
temporary partial disability periods incurred for treatment resulting from these procedures, as this prescription for future
care represents reasonable and necessary medical care and treatment that is causally related to this particular accidental
injury.
Respondent shall be given full credit for all amounts paid in medical bills incurred as a result of this accidental injury and
shall hold Petitioner safe and harmless at all attempts at collection or reimbursement of same.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee•s appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

Februarv 28,2013
JOANN M. FRATIANNI
ICArbDec19(b)

M~R 6- 20\3
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C. Did an accident occur that arose out of and in tlte course ofPetitioner's employment by Respondeut?
F. Is tlte Petitioner's present condition of ill-being causally related to tile injury?

Petitioner testified that she works for Respondent as a legal secretary. Since 2005 she has been spending between
80-90% of her time at work typing. She works for a senior partner and an associate attorney. Both of these
attorneys perform most of their work through dictation and are involved in federal court practice. Petitioner
testified that in federal court practice, all court filings are electronic and she was required to receive each filing and
print them out in order to create a hard file. Petitioner testified that she prints out around 50 documents daily on an
average.
Petitioner testified that she sits at a corner type workstation and her keyboard is located at desk level in the corner.
On her left is a three-drawer printer that is 2-1 /2 feet tall and sits on her work station. Petitioner testified that she is
5'3" in height. Petitioner testified that when she prints a document at her workstation, she must reach with her left
elbow above her head and pick up the printed document from the tray of the printer. Petitioner testified she quit
smoking two years ago and does not currently smoke. She has no evidence or history of diabetes. Petitioner did
have a prior Workers' Compensation settlement that was approved on December 17,2007 by the Commission for
repetitive trauma to both hands and arms and was diagnosed with bilateral carpal and capital tunnel syndromes.
Petitioner testified she began experiencing left elbow pain in the fall of 2010. She described the pain as a gradual
onset that progressively became worse. She sought treatment for her symptoms with Dr. Jeffrey Garst, an
orthopedic surgeon who specialized in hand and upper extremity surgery. Dr. Garst testified by evidence
deposition (Px3) that he performs an average of 15-20 surgeries weekly. Petitioner first presented to his office on
November 16, 2010 with left elbow pain and pain in her left shoulder. Petitioner testified that Dr. Garst injected
her left elbow that turned out to be very painful, but provided her with symptomatic relief for approximately one
week until the injection wore off.
Dr. Garst testified that cortisone injections are both diagnostic and therapeutic. If the shot takes the pain away for
even a short time, then the correct area was injected and verified the diagnosis. He prescribed a left elbow MRI
that was performed on December 27, 2010. This revealed a partial tear at the origin of the common extensor
tendon and further revealed a node at the lateral aspect of the left elbow. Petitioner testified the node, which she
described as a small mass, had been present on her arm for years and caused her no pain. Dr. Garst testified the
node was not the cause of the symptoms. Dr. Garst testified that a tear of the extensor tendon is a common finding
with those suffering from lateral upper epicondylitis or tennis elbow, as the tendon would get worn or irritated and
it is tearing a bit would cause pain.
Petitioner then saw Dr. Garst on March 15, 2011. On that occasion he diagnosed left shoulder OS acromion and
left elbow lateral epicondylitis with extensor origin tear. Dr. Garst testified that left elbow surgery would help as
Petitioner had attempted a variety of conservative care to the left elbow with no real improvement. Dr. Garst
testified that he would recommend no treatment to the left shoulder ~t this time but that surgery may also be
contemplated there in the future.
Dr. Garst in response to a hypothetical question was of the opinion that the left elbow extensor origin tear and
lateral epicondylitis was work related. He also testified that it would be less likely that the left shoulder OS
acromion issue would be work related, but was developmental. Dr. Garst tes~ified that normally shoulder injuries
are related to heavy lifting or overhead work and he was not sure that she performed such work. Dr. Garst further
admitted that it would be a fair statement that Petitioner's left shoulder complaints have noting to do with her work
or typing.
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Petitioner next saw Dr. Garst on September 27, 2011 with complaints of right elbow pain and a bit of pain in her
shoulder. These symptoms are the subject matter of case no. 11 we 39290, which was consolidated and heard
with this matter.
When asked what his plan was for Petitioner's elbow symptoms, Dr. Garst testified the left side has been going on
for a couple of years and the right side has been going on for almost a year and a half, and she has gotten
conservative care, and he recommended surgery. He thought surgery is indicated. Dr. Garst testified he would like
to perform surgery on the left side, then once that was healed, he would perform surgery on the right.
On February 7, 2012, Petitioner saw Dr. Garst with continuing complaints of pain in both shoulders and elbows.
She showed Dr. Garst a photograph (Rxl) of her workstation and asked hi ~ ...~pinion as to whether her left shoulder
symptoms were relate to her work. The photograph depicts the tall print.:r to her left side. Petitioner testified that
she explained to Dr. Garst that she had to frequently reach with her left hand to the top of the printer to retrieve
printed documents. Dr. Garst testified that the OS acromial ofthe left shoulder is a congenital abnormality, but she
has pain with impingement on the left side that he felt was significantly contributed to or caused by her
workstation setup. Dr. Garst testified that he felt "frequently" meant at least a few times each hour of reaching. Dr.
Garst further felt that if Petitioner did not have to perform that type of work then she probably would not have the
symptoms she is experiencing. Dr. Garst felt that type of work did significantly contribute to the left shoulder
symptoms or caused them.
Dr. Garst further testified that the extensor carpi radialus brevis to the elbow was affected when someone was
engaged in typing. Dr. Garst felt the tendon and muscle were affected, stating that she had to use both in typing
because it extends the wrist. If you keep doing that all day, you are having your wrist extended all day and that
requires th use of the tendon.
Respondent arranged for Petitioner to be examined by Dr. Mark Miller on April 11, 2011. Dr. Miller testified by
evidence deposition (Rx3) that he is an orthopedic surgeon who is a shoulder specialist. Dr. Miller agreed that
Petitioner has a diagnosis of tendonopathy with changes to the extensor carpi radialus brevis that is a fairly
standard tennis elbow. Dr. Miller was of the opinion that the left elbow condition was not work related as he felt
the extensor carpi radialis brevis tendon is not involved during the typing process. When pressed on crossexamination as to his opinion, he responded "I don't have a great answer for you."
Concerning the left shoulder, Dr. Miller felt that Petitioner had a OS acromial which was not caused by work. Dr.
Miller felt that when you are typing, you are not using your shoulder, so unless you perform a lot of overhead work
he could not attribute the condition to work. Dr. Miller during his testimony was under the impression that
Petitioner would reach overhead once every 12 minutes or so during a 50 hour workweek. He did not believe this
could be defined as "repetitive" which he considered several times a minute lifting the arm overhead. The work
place·analysis Dr. Miller relied upon (Rx2) does not mention the location or dimensions of her printer.
Based upon the above, the Arbitrator finds the opinions of Dr. Garst to be more credible than those of Dr. Miller
and as such, finds that on November 16, 2010, Petitioner sustained accidental injuries that arose out of and in the
course of her employment by Respondent and that manifested itself from repetitive trauma on that date.
Based further upon the above, the Arbitrator finds that the condition of ill-being to the left elbow and left shoulder
are causally related to the accidental injury of November 16; 2010.
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J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate clzargesfor all reasonable and necessary medical services?

Petitioner introduced into evidence the following medical charges that were incurred after this accident:
Great Plains Orthopedics (Dr. Garst)
Proctor Hospital
HeH Administration
Out of Pocket medical expenses:

$ 604.40
$ 559.72

$4,213.45
$ 287.06

These charges total $5,664.63.
See findings of this Arbitrator in "e" and "F" above.
Based upon said findings the Arbitrator awards the above charges pursuant to the medical fee schedule created by
the Act, as those charges represent reasonable and necessary medical care and treatment designed to cure or relieve
the condition of ill-being sustained by this accidental injury.
Respondent is entitled to receive a credit as to all amounts paid by them.

K. Is Petitio11er entitled to any prospective medical care?
See findings ofthis Arbitrator in "C" and "F" above.
Based upon said findings, the Arbitrator further finds that the prescribed surgery to the left elbow by Dr. Garst
represents reasonable and necessary medical care and treatment designed to cure or relieve the condition of illbeing caused by this accidental injury, and orders Respondent to authorize and pay for same.
No order shall issue as to the left shoulder in accordance with the opinion of Dr. Garst as to the need for surgery to
that portion of the body at this time.
All claims for prospective medical care and treatment to the right elbow and right shoulder shall be addressed by
this Arbitrator in the decision issued in case no. 11 we 39290, which was consolidated and heard with this matter.

N. Is Respondent due any credit?

See findings of this Arbitrator in "J" above.
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STATE OF ILLINOIS

) ss.
COUNTY OF PEORIA

)

~

Affirm and adopt (no changes)

0
0

Reverse Choose reason!

0

Modify !Choose directionl

Affirm with changes

I

[J Injured Workers' Benefit Fund (§4(d))

0
0
0

Rate Adjustment Fund (*8(g))
Second Injury Fund (§8(e) 18)
PTD/Fatal denied

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Laura Guyon,
Petitioner,

vs.

NO: IIWCI9304

Heyl Royster Voelker,

1 4 l\1CC0 106

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the 19(b) herein and notice given to all
parties, the Commission, after considering the issues of accident, medical expenses, temporary
total disability, and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 6, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$35,000.00. The party commencing the proceedings for review in the Circuit Court shall
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file with the Commission a Notice of Intent to File for Review in Circuit Court.
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Ruth W. White
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Charles
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NOTICE OF 19(b) DECISION OF ARBITRATOR

'·

GUYON, LAURA
Employee/Petitioner

HEYL ROYSTER VOELKER & ALLEN
Employer/Respondent

Case#

11WC019304
11WC039290
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On 3/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

,.

0225 GOLDFINE & BOWLES PC
ATIN: WORK COMP DEPT
124 S W ADAMS ST SUITE 200
PEORIA. IL 61602

0080 PRUSAK WINNE & McKINLEY LTD
JOSEPH E WINNE
403 N E JEFFERSON ST
PEORIA, IL 61603

STATE OF ILLINOIS

0

)

COUNTY OF PEORIA

Injured Workers' Benefit Fund (§4{d))

D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)

)SS.
)

[gj None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

19(b)
LAURA GUYON

Case # 11 WC 19304

Employee/Petitioner

Consolidated cases: 11 WC 39290.

v.

HEYL. ROYSTER, VOELKER & ALLEN,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joann M. Fratianni, Arbitrator of the Commission, in the city of
Bloomington, on October 10, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D . D What was the date of the accident?

E.

D

Was timely notice of the accident given to Respondent?

F. [XI Is Petitioner's current condition of ill-being causally related to the injury?

G.

D

What were Petitioner's earnings?

H.

D
D

What was Petitioner's age at the time of the accident?

1.

What was Petitioner's marital status at the time of the accident?

1. ~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K.
L.

lZl
D

M.D

Is Petitioner entitled to any prospective medica) care?
What temporary benefits are in dispute?
0 TPD
D Maintenance

D

TID

Should penalties or fees be imposed upon Respondent?

N . ~ Is Respondent due any credit?

o.O

Other:
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Web site: www.iwcc.il.gov
Down.rlate offices: Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8/51987-7292 Springfield 2 / 71785-7084
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FINDINGS

On the date of accident, November 16,2010, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $41,600.00; the average weekly wage was $800.00.
On the date of accident, Petitioner was 41 years of age, single with one dependent child.
Petitioner has in part received all reasonable and necessary medical services.
Respondent has in part paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of$ 0.00 forTTD, $0.00 for TPD, $0.00 for maintenance, and$ 0.00 for
other benefits, for a total credit of$ 0.00.
Respondent is entitled to a credit of$ 0.00 under Section 8(j) of the Act for medical benefits.
ORDER

The Arbitrator finds that Respondent shall pay to Petitioner the reasonable and necessary medical services that total
$5,664.63, as provided in Section S(a) and 8.2 of the Act.
The Arbitrator orders Respondent to provide and pay for future medical costs in the form of left elbow surgery as
prescribed by Dr. Garst, including all ancillary medical costs concerning same and all periods of temporary total and/or
temporary partial disability periods incurred for treatment resulting from these procedures, as this prescription for future
care represents reasonable and necessary medical care and treatment that is causally related to this particular accidental
injury.
Respondent shall be given full credit for all amounts paid in medical bills incurred as a result of this accidental injury and
shall hold Petitioner safe and harmless at all attempts at collection or reimbursement of same.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

Februan 28, 2013
JOANN M.FRATIANNI
ICArbDccl9(b)

Date
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C. Did an accident occur that arose out of and in tlte course of Petitioner's employme11t by Respondent?
F. Is the Petitioner's present condition of ill-being causally related to the injllry?

Petitioner testified that she works for Respondent as a legal secretary. Since 2005 she has been spending between
80-90% of her time at work typing. She works for a senior partner and an associate attorney. Both of these
attorneys perform most of their work through dictation and are involved in federal court practice. Petitioner
testified that in federal court practice, all court filings are electronic and she was required to receive each filing and
print them out in order to create a hard file. Petitioner testified that she prints out around 50 documents daily on an
average .
Petitioner testified that she sits at a comer type workstation and her keyboard is located at desk level in the comer.
On her left is a three-drawer printer that is 2-1 /2 feet tall and sits on her work station. Petitioner testified that she is
5'3" in height. Petitioner testified that when she prints a document at her workstation, she must reach with her left
elbow above her head and pick up the printed document from the tray of the printer. Petitioner testified she quit
smoking two years ago and does not currently smoke. She has no evidence or history of diabetes. Petitioner did
have a prior Workers' Compensation settlement that was approved on December 17, 2007 by the Commission for
repetitive trauma to both hands and arms and was diagnosed with bilateral carpal and capital tunnel syndromes.
Petitioner testified she began experiencing left elbow pain in the fall of 2010. She described the pain as a gradual
onset that progressive!~ became worse. She sought treatment for her symptoms with Dr. Jeffrey Garst, an
orthopedic surgeon who specialized in hand and upper extremity surgery. Dr. Garst testified by evidence
deposition (Px3) that he performs an average of 15-20 surgeries weekly. Petitioner first presented to his office on
November 16, 2010 with left elbow pain and pain in her left shoulder. Petitioner testified that Dr. Garst injected
her left elbow that turned out to be very painful, but provided her with symptomatic relief for approximately one
week until the injection wore off.
Dr. Garst testified that cortisone injections are both diagnostic and therapeutic. If the shot takes the pain away for
even a short time, then the correct area was injected and verified the diagnosis. He prescribed a left elbow MRI
that was performed on December 27, 2010. This revealed a partial tear at the origin of the common extensor
tendon and further revealed a node at the lateral aspect of the left elbow. Petitioner testified the node, which she
described as a smaU mass, had been present on her arm for years and caused her no pain. Dr. Garst testified the
node was not the cause of the symptoms. Dr. Garst testified that a tear of the extensor tendon is a common finding
with those suffering from lateral upper epicondylitis or tennis elbow, as the tendon would get worn or irritated and
it is tearing a bit would cause pain.
Petitioner then saw Dr. Garst on March 15, 2011. On that occasion he diagnosed left shoulder OS acromion and
left elbow lateral epicondylitis with extensor origin tear. Dr. Garst testified that left elbow surgery would help as
Petitioner had atternpted a variety of conservative care to the left elbow with no real improvement. Dr. Garst
testified that he would recommend no treatment to the left shoulder at this time but that surgery may also be
contemplated there in the future.
Dr. Garst in response to a hypothetical question was of the opinion that the left elbow extensor origin tear and
lateral epicondylitis was work related. He also testified that it would be less likely that the left shoulder OS
acromion issue would be work related, but was developmental. Dr. Garst tes~ified that normally shoulder injuries
are related to heavy lifting or overhead work and he was not sure that she performed such work. Dr. Garst further
admitted that it would be a fair statement that Petitioner's left shoulder complaints have noting to do with her work
or typing.
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Petitioner next saw Dr. Garst on September 27, 2011 with complaints of right elbow pain and a bit of pain in her
shoulder. These symptoms are the subject matter of case no. 11 WC 39290, which was consolidated and heard
with this matter.
When asked what his plan was for Petitioner's elbow symptoms, Dr. Garst testified the left side has been going on
for a couple of years and the right side has been going on for almost a year and a half, and she has gotten
conservative care, and he recommended surgery. He thought surgery is indicated. Dr. Garst testified he would like
to perform surgery on the left side, then once that was healed, he would perform surgery on the right.
On February 7, 2012, Petitioner saw Dr. Garst with continuing complaints of pain in both shoulders and elbows.
She showed Dr. Garst a photograph (Rxl ) of her workstation and asked hie ..~pinion as to whether her left shoulder
symptoms were relate to her work. The photograph depicts the tall print..:r to her left side. Petitioner testified that
she explained to Dr. Garst that she had to frequently reach with her left hand to the top of the printer to retrieve
printed documents. Dr. Garst testified that the OS acromial of the left shoulder is a congenital abnormality, but she
has pain with impingement on the left side that he felt was significantly contributed to or caused by her
workstation setup. Dr. Garst testified that he felt "frequently" meant at least a few times each hour of reaching. Dr.
Garst further felt that if Petitioner did not have to perform that type of work then she probably would not have the
symptoms she is experiencing. Dr. Garst felt that type of work did significantly contribute to the left shoulder
symptoms or caused them.
Dr. Garst further testified that the extensor carpi radialus brevis to the elbow was affected when someone was
engaged in typing. Dr. Garst felt the tendon and muscle were affected, stating that she had to use both in typing
because it extends the wrist. If you keep doing that all day, you are having your wrist extended all day and that
requires th use of the tendon.
Respondent arranged for Petitioner to be examined by Dr. Mark Miller on April 11, 2011. Dr. Miller testified by
evidence deposition (Rx3) that he is an orthopedic surgeon who is a shoulder specialist. Dr. Miller agreed that
Petitioner has a diagnosis of tendonopathy with changes to the extensor carpi radialus brevis that is a fairly
standard tennis elbow. Dr. Miller was of the opinion that the left elbow condition was not work related as he felt
the extensor carpi radialis brevis tendon is not involved during the typing process. When pressed on crossexamination as to his opinion, he responded "I don't have a great answer for you."
Concerning the left shoulder, Dr. Miller felt that Petitioner had a OS acromial which was not caused by work. Dr.
Miller felt that when you are typing, you are not using your shoulder, so unless you perform a lot of overhead work
he could not attribute the condition to work. Dr. Miller during his testimony was under the impression that
Petitioner would reach overhead once every 12 minutes or so during a 50 hour workweek. He did not believe this
could be defined as "repetitive" which he considered several times a minute lifting the arm overhead. The work
place analysis Dr. Miller relied upon (Rx2) does not mention the location or dimensions of her printer.
Based upon the above, the Arbitrator finds the opinions of Dr. Garst to be more credible than those of Dr. Miller
and as such, finds that on November 16, 2010, Petitioner sustained accidental injuries that arose out of and in the
course of her employment by Respondent and that manifested itself from repetitive trauma on that date.
Based further upon the above, the Arbitrator finds that the condition of ill-being to the left elbow and left shoulder
are causally related to the accidental injury ofNovember 16, 2010.

19(b) Arbitrator Decision
11 we 19304
Page Five

14I~1CC0106

J. Were the medical services tltat were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

Petitioner introduced into evidence the following medical charges that were incurred after this accident:
Great Plains Orthopedics (Dr. Garst)
Proctor Hospital
HeH Administration
Out of Pocket medical expenses:

$ 604.40
$ 559.72
$4,213.45
$ 287.06

These charges total $5,664.63.
See findings of this Arbitrator in "e" and "F" above.
Based upon said findings the Arbitrator awards the above charges pursuant to the medical fee schedule created by
the Act, as those charges represent reasonable and necessary medical care and treatment designed to cure or relieve
the condition of ill-being sustained by this accidental injury.
Respondent is entitled to receive a credit as to all amounts paid by them.

K. Is Petitioner entitled to any prospective medical care?

See findings of this Arbitrator in "C" and "F" above.
Based upon said findings, the Arbitrator further finds that the prescribed surgery to the left elbow by Dr. Garst
represents reasonable and necessary medical care and treatment designed to cure or relieve the condition of illbeing caused by this accidental injury, and orders Respondent to authorize and pay for same.
No order shall issue as to the left shoulder in accordance with the opinion of Dr. Garst as to the need for surgery to
that portion of the body at this time.
All claims for prospective medical care and treatment to the right elbow and right shoulder shall be addressed by
this Arbitrator in the decision issued in case no. 11 we 39290, which was consolidated and heard with this matter.

N. Is Respondent due any credit?

See findings of this Arbitrator in "J" above.
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STATE OF ILLINOIS

)

) SS.
COUNTY OF ADAMS

)

~Affirm and adopt (no changes)

D Affirm with changes
D Reverse IChoose reasonl
D Modify~

CJ Injured Workers' Benefit Fund
0 Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)18)
0 PTD/Fatal denied
~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
LAURA STEPHENS,
Petitioner,

NO: I 0 WC 29987

vs.

STATE OF ILLINOIS - ILLINOIS VETERANS' HOME, QUINCY,
Respondent.
DECISION AND OPINION ON REVIEW

Timely Petition for Review under § 19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of accident, causation,
temporary total disability, and medical expenses both current and prospective, and being advised
ofthe facts and law, afftrms and adopts the Decision ofthe Arbitrator, which is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total disability compensation
or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial
Commission, 78 Ill.2d 327,399 N.E.2d 1322, 35 III.Dec. 794 (1980).
This case has been subject to a tortuous procedural history. Previously, the Commission
struck Respondent's brief and denied orals. In addition, Respondent filed a motion to reopen
proofs apparently in reference to the incomplete records of Dr. Huang submitted as Petitioner's
Exhibit 4. A hearing was held on October 24, 2013 before Commissioner Mario Basurto in
Springfield. At the hearing Respondent moved to withdraw its motion. Petitioner's lawyer
demanded sanctions under Supreme Court Rule 137, penalties under section 19(k) penalties, and
attorney fees under section 16. He later filed a motion to that effect. Petitioner's lawyer asserted
it took him II hours to prepare for the hearing and to drive back and forth to Springfteld and
seeks $150 an hour for that time. The motion was taken under advisement and deferred until the
Decision on Review was filed.

(§4(d))

10 we 29987
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It would appear the Coamnission does not have authority to imposed sanctions for
frivolous pleadings pursuant to Supreme Court Rule 137. The Supreme Court rules are the rules
for practice before the courts of Illinois. Supreme Court 137 rule specifies that the "court" may
impose sanctions for frivolous pleadings; the Commission is not a "court." The Commission has
promulgated its own Rules for practice before the Conunission and such practice is subject to
those rules and not subject to the rules promulgated by the Supreme Court for practice before the
courts of Illinois. The rules of the Commission do not authorize sanctions for frivolous
pleadings.

Regarding penalties and fees, Respondent's motion to reopen proofs was apparently
based on an allegation that Petitioner did not submit a complete set of medical records.
Respondent wanted to supplement the record with the "missing" records. However, it had
submitted into evidence a complete set of those records at arbitration. Certainly, the
Conunission does not favor such superfluous pleadings. Petitioner's position is well taken.
However, the travel and costs could have been avoided by appropriate communication in
advance of said hearing. In addition, the Commission does not consider section 19(k) penalties
appropriate because there is no allegation that there was an unreasonable or vexatious delay in
the payment of benefits to Petitioner. Therefore, Petitioner's motion for sanctions pursuant to
Supreme Court Rule 137 and for penalties and fees pursuant to sections 19(k) and 16 is denied.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 7, 2013 is hereby affrrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf ofPetitioneta-account ofsa~d. ac~f1ntal injury.
DATED:

FEB 13 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

Case#

STEPHENS, LAURA

1 OWC029987

Employee/Petitioner

ILLINOIS VETERANS HOME
Employer/Respondent

On 517/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a, decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0293 KATZ FRIEDMAN EAGLE ET AL

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

JASON CARROLL

2101 S VETERANS PARI<M/AY•

77 W WASHINGTON ST 20TH FL

PO BOX 19255

CHICAGO, IL 60602

SPRINGFIELD, IL 62794-9255

3291 ASSISTANT ATIORNEY GENERAL

0499 DEPT OF CENTRAL MGMT SERVICES

DIANAEWISE

MGR WORKMEN$ COMP RISK MGMT

500 S SECOND ST

801 S SEVENTH ST 6 MAIN

SPRINGFIELD, IL 62706

PO BOX 19208
SPRINGFIELD, IL 62794-9208

0498 STATE OF ILLINOIS
ATIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

MAY fJ 2013

'

.STATE OF ILLINOIS

0
0
0

)

)SS.
COUNTY OF Adams

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Laura Stephens

Case # 1 0 WC 29987

Employee/Petitioner

Consolidated cases: N/A

V.

Illinois Veterans Home
Employer/Respondent
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Lindsay, Arbitrator of the Commission, in the city of Quincy,
on March 6, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

B.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
0 Was there an employee-employer relationship?

C.

IX] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

A.

D.
E.

D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.

H.
I.

J.

0 What were Petitioner's earnings?
0 What was Petitioner's age at the time of the accident?
0 What was Petitioner's marital status at the time of the accident?
iXJ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. lZ] Is Petitioner entitled to any prospective medical care?

L. ~What temporary benefits are in dispute?
.
0 TPD
D Maintenance
~ TTD
M.
Should penalties or fees be imposed upon Respondent?
N.

0
0

0.

IX] Other

Is Respondent due any credit?

Petitioner's entitlement to a vocational rehabilitation assessment

/CArbDtc19(b) 2110 100 W. Randolph Strut 118-200 Chicago, /L60601 3121814-6611 Toll-free 866/352-3033
Web site: 1vww.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2/7/785-7084

FINDINGS

CCV~l07

On the date of accident, July 31, 2010, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $32,224.82; the average weekly wage was $749.42.
On the date of accident, Petitioner was 43 years of age, single with 0 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of $30,619.97 in TID, $0 in TPD, $0 in maintenance, $0 in nonoccupational indemnity disability benefits, and $0 for other benefits for which credit may be allowed under
Section 8G) of the Act.
Respondent is entitled to a credit of for any medical bills it has paid through its group medical plan for which
credit may be allowed under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services directly to the Petitioner, pursuant to the fee schedule,
of $3,276.74 for Quincy Medical Group; $481.00 for Springfield Clinic; $66,301.00 for Dr. Michel Malek; $19.413.40
for United Surgical Assistants; $3,097.70 for Professional Imaging; $743.50 for Clinical Radiologists; $47.00 for Joliet
Radiological; $10,274.13 for Our Lady of the Resurrection Hospital; and $220.00 for Washington UniversiTy as provided
in Sections 8(a) and 8.2 of the Act.
Respondent shall pay Petitioner temporary total disabiliTy benefits of$499.61/ weekfor 73 417 weeks, commencing
August 1, 2010 through January 7, 2011 and February 10, 2011 through January 30, 2012, as provided in Section B(b) of
the Act.
Respondent shall pay Petitioner maintenance benefits of $499.61/weekfor 57 217 weeks, commencing January 31, 2012
through March 6, 2013, as provided in Section8( a) of the Act.
Respondent shall authorize and pay for an initial vocational rehabilitation assessment by a certified counselor as
provided in Section 8(a) of the Act a11d the R~tles Governing Practice Before the lllinois Workers' Compensation
Commission.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEI'vlENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

May 2. 2013
Date
!CArbDec19(b)

Laura Stephens v. Illinois Veterans Home, 10 WC 29987 (19(b))
Petitioner alleges an injury to her neck and body occurring on July 31, 201 0. The
issues in dispute are: accident; causal connection; medical expenses; temporary total
disability; maintenance, and Petitioner's entitlement to a vocational assessment.
Petitioner was the only witness testifying at the time of trial.
The Arbitrator finds:
Petitioner testified that she graduated from high school in 1984 and obtained her
CNA through Kankakee Community College in Kankakee, Illinois in approximately
1994. Petitioner testified that she began working for Respondent as a "Veterans Nursing
Assistant Certified" ("VNAC") in October of2001 . Petitioner explained that Respondent
is a retirement facility for retired veterans.
Petitioner testified that as a VNAC at Respondent, her duties included total care
of residents. Petitioner explained that as a VNAC, Petitioner bathed, dressed, fed, put
residents in wheelchairs, took them to their appointments, cleaned rooms, made beds, and
assisted with their activities of everyday living.

Petitioner's Prior Medical History
Petitioner testified regarding her prior medical history, including a prior neck
surgery and shoulder surgery. On February 20, 2005, Petitioner sustained an injury to her
neck while working for Respondent. As a result of that accident, Petitioner was
diagnosed with a bulging disc at C5-6 and a broad-based disc protrusion at C6-7. (PX 1)

An MRI of Petitioner's cervical spine performed on 5/6/2005 at Quincy Medical
Group (QMG), showed reversal of the cervical lordosis. It stated that there was a
moderate size disk osteophyte complex at the C6-7 level causing some type of spinal
canal stenosis with minimal spinal cord compromise and bilateral foramina! narrowing.
There was also a much smaller disk osteophyte complete seen at C5-6 with minimal left
neural foramina! narrowing. (PX 1)
Petitioner underwent a cervical fusion surgery perfonned by Dr. Miles at
Columbia Orthopedic Group in September of2005. (PX 14)
On 1/13/2006, Petitioner saw Dr. Diana Franklin, a chiropractor for severe
headaches and stabbing neck pain after a 111 3/2006 work accident where she was
assisting a resident who pulled back against her. Petitioner complained of neck pain
going into her left arm. Petitioner reported that her pain was worse when she
coughed/sneezed, bent forward, lifted, pushed, pulled or turned her head. Petitioner
reported that the neck pain work her during the night and was affected by changes in the
weather. Petitioner reported that she had neck stiffness and headaches. (RX 5)

1

Petitioner treated with Dr. Franklin on 1/17/2006, 1/19/2006, 1/20/2006,
1/24/2006, 1127/2006, 2/3/2006, 2/6/2006, 2/17/2006 and 2/21/2006. On 2/26/2006,
Petitioner reported that she had pain from the left side of her neck down to her left arm
and fingers. Petitioner reported that she had pain on the right side of her neck by her
shoulder. A slight headache was noted on January 20, 2006. (RX 5)
At her March 9, 2006 follow-up visit with Dr. Miles, Dr. Miles released Petitioner
back to full duty work. (PX14). At her final visit with Dr. Miles on May 23, 2006, Dr.
Miles released Petitioner from treatment at maximum medical improvement and
continued her full duty work status. Petitioner testified that she continued working full
duty for Respondent upon her release from treatment by Dr. Miles. Petitioner was to
return in one year but didn't.
On 11/17/2006, Petitioner presented to Dr. Huang, her primary care physician,
complaining of neck pain and stiffness. Dr. Huang prescribed Petitioner Naproxen 500
mg and Skelaxin 800 mg. and took Petitioner off work. (RX 2)
On 11/18/2006, Petitioner called Dr. Huang and reported that the Naproxen was
not helping. At that time, Dr. Huang prescribed Petitioner Darvocet 40 mg and gave her
an off-work slip covering 11/16/2006 and 11/17/2006. (RX 2)
On 10/25/2007, Petitioner again saw Dr. Huang for the pain in her neck. She had
been having neck pain for two days with headaches, too. She requested a refill of her
medications. Dr. Huang prescribed her Lortab 7.5/500 mg and Ambien 10 mg. (RX 2)
On 1217/2007, Petitioner again saw Dr. Huang complaining of neck pain and
headaches. She requested a refill of her Adderall and Ambien and wanted to discuss her
Lortab. Dr. Huang prescribed her a refill of Adderall 20 mg and Ambien 10 mg and,
additionally, prescribed Petitioner Ultram 100 mg. (RX 2)
On 2/16/2008, Petitioner saw Dr. Huang complaining of neck pain with range of
motion. She stated that her neck hurt and her arms were going numb. Petitioner stated
that her left arm gave out at work and that she lifted patients at the Vet Home that caused
neck pain. Dr. Huang prescribed Petitioner Lortab 7.5/500 and Flexeril 10 mg and gave
her an off-work slip for 2/16/2008. Petitioner was scheduled for an MRI at Blessing
Hospital on February 27, 2008. (RX 2)
On 3/28/2008 and 417/2008, Petitioner was scheduled to undergo an x-ray of her
cervical spine at QMG at the referral of Dr. Huang, but it was cancelled. (PX 1)
On 5119/2008, Petitioner saw Dr. Huang, stating that she had hurt her lower back
at work. She reported that she still had some Lortab or Darvocet at home, but Dr. Huang
prescribed her Celebrex 300 mg to use if the Lortab was not working. (RX 2)

2
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On 8/4/2008, Petitioner saw Dr. Huang complaining of a headache the day before
and requesting a work excuse. Dr. Huang provided Petitioner a off-work slip for
8/3/2008. (RX 2)
On 8/6/2008, Petitioner saw Dr. Huang for right leg pain with swelling and
discoloration. She reported that her foot had been run over by a patient's wheelchair.
(RX2)
On 817/ 2008, Petitioner saw Dr. Huang, complaining of leg pain and requesting a
work excuse. Dr. Huang gave Petitioner an off-work slip for 8/8, 8/9 and 9/11/2008. (RX
2)
On 817/2008, Petitioner then went to Dr. Arndt at QMG Prompt care for her right
leg injury. Dr. Arndt prescribed Petitioner Relafen 500 mg, a drug used to treat pain
caused by arthritis or osteoarthritis. (PX 1)
On 8/ 11/2008, Petitioner saw Dr. Huang for her right leg and requested an
extension of her work excuse. Dr. Huang extended Petitioner's off-work slip from 8/11
to 8/ 17/2008. (RX 2)
On 8/18/2008, Petitioner saw Dr. Huang for her right leg and requested an
extension of her work excuse. Dr. Huang extended Petitioner's off-work slip from 8/18
to 8/25/2008. (RX 2)
On 8/25/2008, Petitioner saw Dr. Huang for her right leg. He gave her a work
excuse from 817 to 8/25/2008 and referred her to QMG for an MRI on 9/2/2008. (RX 2)
On 8/26/2008, Petitioner returned to Dr. Huang and requested another off-work
slip. She stated that her leg hurt when she went back to work moving patients. Dr. Huang
gave Petitioner a work excuse for 8/26 to 9/2/08. (RX 2)
On 9/2/2008, Petitioner had an MRI of her right calf, which showed a relatively
low-grade partial tear at the muscolotendinous junction of the medial head of the
gastrocnemius. Petitioner also presented to Dr. Huang, who gave Petitioner a slip taking
her off-work indefinitely. (PX 1)
On 9/4/2008, Petitioner saw Dr. Huang, who evaluated her Iv1R.I. Dr. Huang
diagnosed Petitioner with a muscle tear of the right leg and Petitioner reported her right
leg was better. (RX 2)
On 9/11/2008, Petitioner saw Dr. Huang for her right leg. Petitioner reported that
her right leg hurt when she was working at the Home. Dr. Huang gave Petitioner a work
excuse for 9/12 to 9/18/13. (RX 2)
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On 9/18/2008, Petitioner saw Dr. Huang for her right leg. Petitioner reported that
she only had mild tenderness when weight bearing. Dr. Huang gave Petitioner a work
excuse for 9/19 to 9/24113. (RX 2)
On 9/24/2008, Petitioner saw Dr. Huang for her right leg. Petitioner reported she
was doing well and her muscle tear had improved. (RX 2)
On 10/3112008, Petitioner underwent an MRl of the cervical spine at the request
of Dr. Huang. The NIRI' s clinical history stated that Petitioner had headaches and neck
pain, along with bilateral arm tingling and numbness. The N1RI showed loss of the
normal cervical lordosis. (PX 1) The report stated:
There is straightening of the normal cervical lordosis from the levels of C2
to C5. Kyphosis extends from C5-C7. The degree aligrunent abnormality
appears similar to the study dated 5/6/05. Since the prior examination,
there has been surgery on the C6-C7 levels. The degree of spinal stenosis
previously identified at the C6-C7 level appears to be improved.
At the level ofC2-C3, the central canal and neural foramina are widely
patent.
At the level of C3-C4, the central canal and neural foramina are widely
patent.
At the level of C4-C5, the central canal and neural foramina are widely
patent.
At the level of C5-C6, there is a broadbased posterior disk bulge, which
flattens the thecal sac anteriorly. There is loss of CSF signal anterior to the
cord. CSF signal is preserved posterior to the cord.
At the level of C6-C7, there is broadbased posterior disk bulge with
flattening of the thecal sac. Mild neural forminal stenosis is identified
bilaterally. The degree of stenosis is improved since the presurgical
evaluation dated 5/6/2005.
At the level ofC7-Tl , the central canal and neural foramina are widely
patent.
The MRI's impression was loss of the normal cervical lordosis with kyphotic
abnormality identified at the lower cervical spine. Overall, the kyphotic abnormality
appears similar to the study dated 5/6/2005. Postoperative changes show improvement in
spinal stenosis at the C6-C7 level. (PX 1)
On 12/8/2008, Petitioner saw Dr. Emilio Tayag, an orthopedic surgeon. Cindy
Huang, Dr. Huang' s CNP had referred Petitioner to Dr. Tayag for Petitioner's neck pain.
Dr. Tayag reported that Petitioner had neck surgery in 2005 and was seeing him due to
her neck pain with moderate to severe headaches. Petitioner reported constant neck pain
that radiated to her shoulder. She reported that this pain started in February 22, 2005
when she moved a patient as a CNA. According to Petitioner, she felt better after her
surgery, until a year after that, when she started getting tingling sensations on both of her
upper extremities and associated extreme headaches and sensitivity to cold weather.

4

Petitioner reported that her pain was now radiating to both her shoulders and to her
clavicle with a tingling sensation on the shoulders down to the fingers. Petitioner
reported that she had been dropping things and that her symptoms were worse with
excessive lifting and occasionally sneezing. Petitioner also reported that her symptoms
were increased by bending and lying down and that they awakened her during sleep. (PX
1)
Dr. Tayag noted that Petitioner was taking Adderrall 20mg and Ambien 1Omg as
needed and Motrin 800mg t.i.d. Petitioner reported that work aggravated her symptoms.
Petitioner reported that her hobbies included playing with her grandkids, motorcycle
riding, bicycle riding, working out, yardwork and walking. (PX 1)
Petitioner stated that her current pain level was "0-25," which she described as
mild. Petitioner reported that she was hurting in the neck, arms, hands, back, lower back,
clavicle, and shoulders. She stated her goals included increased relief from pain and
numbness and weakness and headaches. (PX 1)
For her exam, Dr. Tayag noted Petitioner's musculoskeletal symptoms included
neck pain, muscle pain and weakness, arthritis, joint pain and swelling. Petitioner's
neurologic symptoms were headaches, change in speech, vision, memory, numbness,
tingling, balance problems, and sinus problems. Petitioner had a negative straight leg
raise test. (PX I)
Dr. Tayag diagnosed Petitioner with neck pain and cervicalgia with radiculopathy,
possibly from pseudoarthrosis. At that time, Dr. Tayag stated that Petitioner could take
Ibuprofen 800 mg. 3 to 4 times per day and should return to clinic in 4 weeks. Dr. Tayag
also prescribed physical therapy for Petitioner and scheduled her for an MRI of her
cervical spine. Dr. Tayag stated, "If the patient has pseudoarthrosis, we might need to
refuse the C6-C7 level." (PX 1)
On 12/8/2008, Petitioner underwent an x-ray of her cervical spine. The x-ray
showed a slight anterior translation of C2 on C3 as well as C3 on C4 with flexion
positioning, as compared to extension positioning. It also showed an anterior
stabilization plate at C6-7. There was no evidence of instability between flexion and
extension on C5-C7. (PX 1)
On 12/18/2008, Petitioner underwent the MRI of the cervical spine with flexion
and extension. (PX 1) When compared to the 10/31/2008 MRI, the 12/8/2008 findings
were:
There is slight anterior translation of C2 on C3 as well as C3 on C4 with
flexion positioning, as compared to extension positioning. Anterior
stabilization plate is identified at C6-C7. The CS through C7 levels show
no evidence of instability between flexion and extension positioning. No
evidence of acute hardware complication.
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On 9/15/2009, Petitioner returned to see Dr. Huang. She requested a refill on her
Ambien & Adderall. Dr. Huang prescribed Petitioner Nexium, Am bien 10 mg and
Adderall 20 mg. (RX 2).
Petitioner also testified that on October 16, 2009, she sustained another accident
while working for Respondent. Petitioner testified that Petitioner injured her right
shoulder in that accident.
On 10116/2009, Petitioner was involved in a work accident and injured her right
shoulder. Petitioner saw Dr. Wallace at QMG's prompt care, stating that a patient had
yanked her right arm at work, causing pain across her right shoulder, left neck and upper
back. Dr. Wallace noted that Petitioner complained of right shoulder and neck pain. Dr.
Wallace noted that Petitioner complained of pain across the right upper neck and across
the back of the right shoulder and into the AC joint of the shoulder. Dr. Wallace noted
that Petitioner complained that she had a little bit of pain across the left neck as well, but
most of the problems on the right. Petitioner was placed on light duty._ Dr. Wallace
noted that Petitioner reported that she was having no problems prior to this incident. (PX
1)
10/28/2009, Petitioner again saw Dr. Wallace. Petitioner reported that she pain in
her neck that radiates down to the arm and fingers. She stated that it felt a little like
numbness and tingling, but there was pain over the AC joint of her shoulder as well.
Petitioner's light duty was continued. Petitioner acknowledged a previous history of
cervical spine surgery and reported both neck and shoulder pain at the time of her
examination. Dr. Wallace again specifically noted that Petitioner had a cervical spine
issue in the past, but that she was having no problems prior to the acute injury on October
16. (PX 1)
On 10/30/2009, Petitioner was seen at QMG Orthopedics for shoulder and neck
pain per the referral of Dr. Wallace. Petitioner complained of chest pain, muscle
weakness, numbness and tingling, and visual changes. Jean Cross, a CNP at QMGOrthopedics, noted that she was now having more neurological radicular symptoms, as
well. Ms. Cross noted that Petitioner felt weak and had a burning pain and headache. It
was noted that Petitioner had neck tenderness and abnormal neck range of motion, as
well as shoulder tenderness and abnormal range of motion. Petitioner's light duty was
continued and she was referred for physical therapy. (PX 1)
On a QMG Orthopedics Department Medical History- Patient Intake form filled
out on 10/30/2009, Petitioner stated she was being treated for shoulder and neck pain.
Petitioner stated that she was experiencing chest pain, muscle weakness, numbness and
tingling, and visual changes. (PX 1)
Petitioner began shoulder therapy on November 2, 2009. (PX 1)
On 1119/2009, Petitioner reported to her therapist that there was no change in her
pain in the right shoulder. Additionally, she reported increased burning through the neck,
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and numbness and tingling throughout the right upper extremity and in the right hand.
(PX 1)
On 11/10/2009, Petitioner was seen by Jean Cross, a CNP at QMG- Orthopedics.
Petitioner complained of numbness and tingling in her ann, mild neck pain, and shoulder
pain, that seemed to be localized in the anterior shoulder, more so than posteriorly.
Petitioner's light duty was extended. (PX 1)
On 11/16/2009, Petitioner underwent an MRI of her right shoulder. The MRI
showed laterally downsloping configuration to the acromion, which could contribute to
the clinical syndrome of impingement. Additionally, the MRI showed supraspinatus and
less prominent subscapularis tendinopathy and a posterior labral tear. (PX 1)
On 11/18/2009, Petitioner again saw Jean Cross. According to the Intake Note,
Petitioner's neck also ached. Petitioner complained of pain in the shoulder, down the ann,
and posteriorly. Ms. Cross recommended an injection in the shoulder and stated that if
the injection did not give her any relief, that she would consider looking further, even up
into the neck. Petitioner's light duty was extended. (PX 1)
On 11/24/2009, Petitioner saw Steven Dement, a PA, at QMG-Orthopedics. Mr.
Dement stated that Petitioner had been struggling with a partial rotator cuff tear and
impingement. Mr. Dement noted that Petitioner had undergone an injection through Jean
Cross on 1111812009. Petitioner stated that she had slightly more free movement and a
little better functional activity level. Mr. Dement recommended that Petitioner continue
her conservative therapy for another few weeks. (PX 1)
On 12/17/2009, Petitioner saw Dr. Crickard at QMG-Orthopedics. Dr. Crickard
stated that the injection one month ago helped, but that Petitioner's pain had returned.
Dr. Crickard recommended surgery, and Petitioner stated that she wanted to go to Dr.
Greatting in Springfield for the surgery. Petitioner's light duty was extended. (PX 1)
On 1/2/2010, Petitioner again saw Dr. Huang. Dr. Huang refilled Petitioner's
Ambien and gave her a work excuse for 1/1 to 1/2/2010. (RX 2)
On 1/7/2010, Petitioner presented to Dr. Wallace at QMG and requested a referral
to go to St. Louis for her shoulder surgery. Petitioner was also seeking another shoulder
injection but that could not be done at QMC. Instead, Petitioner was given a prednisone
taper. Petitioner remained on light duty. (PX 1)
On 2/12/2010, Petitioner saw Dr. Farley, an orthopedic surgeon at Orthopedics &
Sports Medicine. Petitioner reported right shoulder pain since 10/1 612009. Dr. Farley
specifically noted that Petitioner denied any accident or injury pre-dating or post-dating
the October 161h accident. Dr. Farley continued Petitioner' s light duty restrictions and
referred her to physical therapy. (PX 2)
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Petitioner underwent right shoulder surgery performed by Dr. Timothy Farley at
Chesterfield Surgery Center on February 25, 2010. (PX2)
Petitioner provided information for a Functional Intake Summary on February 26,
2010. Her current health problems included back pain, headaches, and prior surgery. (PX
1)
On 3/9/2010, Petitioner saw Dr. Farley as she was two weeks post-op of her right
shoulder surgery. Dr. Farley noted that Petitioner had no pain within her shoulder. Dr.
Farley continued Petitioner's light duty. (PX 2)
On 3/12/2010, Petitioner saw Dr. Huang for lower lumbar pain. Petitioner
reported that she was doing squats the day before and heard something pop. Dr. Huang
prescribed the Lortab and Flexeril and scheduled her for a x-ray of her lumbar spine. (RX
2)
On 3/15/2010, Petitioner underwent an x-ray of the lumbar spine that showed
moderate narrowing of the L4-5 disc space with vacuum phenomena and spurring
anterior and posteriorly about this disc space. The x-ray also showed minor spurring
about the L3-4 disc space. (PX 1)
On 3/17/2010, Dr. Huang notified Petitioner that the x-ray showed disc disease of
the lumbar spine and scheduled her to come back in two weeks. (RX 2)
On 4/6/2010, Petitioner saw Dr. Farley, as she was 6 weeks out from her right
shoulder arthroscopy. Dr. Farley noted that Petitioner was doing well, having minimal
discomfort in and around her shoulder. Dr. Farley continued to Petitioner's light duty.
(PX 2)
On 4/8/2010, Petitioner saw Dr. Huang for lower lumbar pain. Petitioner reported
muscle pain and trouble sleeping. Petitioner requested a refill of her Am bien, which Dr.
Huang prescribed. (RX 2)
On 5/18/2010, Petitioner saw Dr. Farley, as she was 12 weeks out from right
shoulder arthroscopy. Dr. Farley noted that Petitioner had pain at the end of the range of
her terminal forward flexion . Dr. Farley extended Petitioner's light duty and prescribed
Petitioner work hardening for 3 days a week for 2 weeks. At her May 18,2010 visit, Dr.
Farley advised her to return to work full duty as of July 7, 2010. (ld.). (PX 2)
On 5/19/2010, Petitioner saw Dr. Huang due to neck pain. Petitioner reported that
she had neck pain and headaches due to that neck pain. Petitioner reported to Dr. Huang
that she was unable to go to work that day due to the neck pain and needed a work
excuse. Dr. Huang gave Petitioner a work excuse for 5/ 19/2010. (RX 2)
Petitioner underwent physical therapy/work hardening for her right shoulder
begirming on February 26, 2010 and concluding on June 2, 2010 (a total of24 visits). The
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program was progressive in nature with increasing treatment time (reaching a maximum
of three hours) in an effort to improve Petitioner's right shoulder workability. As of the
last visit Petitioner exhibited no pain with strengthening activity and had progressed to
the three hour work-out with no problem. (PX 1)
On 6/ 14/2010, Petitioner saw Dr. Huang regarding dizziness. Petitioner stated that
she was especially light-headed in the morning. Petitioner stated that she had a headache
and had taken Ambien. Dr. Huang gave her an off-work slip for 6/13 to 6/14/2011. (RX
2)
On 6/22/2010, Petitioner saw Dr. Farley. Petitioner reported that she had
undergone a fairly disorganized course of work hardening with multiple different people
working with her. Petitioner stated that the circumstances of her activities at therapy did
not at all reflect her work responsibilities. Dr. Farley noted that Petitioner had only
undergone one 3-hour work hardening visit, and that visit had offered her significant
improvement by her own admission. Therefore, Dr. Farley recommend three visits of
work hardening to be organized, followed by return to full activity without restriction
after the third visit. Dr. Farley gave Petitioner a slip returning her to work full duty on
6/29/2011. (PX 2)
On 6/24/2010, Petitioner called and cancelled all of her work hardening visits,
stating that she had returned to work full duty. (PX 1)
On July 14, 2010, Petitioner complained of a severe headache to Dr. Huang the
day before as well as pain in her shoulder. However, Dr. Huang noted that at the time of
that visit, Petitioner was "flne." (PX 1)
On 7/15/2010, Petitioner refilled her Ambien (generic as Zolpidem) at Walgreens.
(R.X4)

On 7/27/2010, Petitioner saw Dr. Farley, as she was 5 months out from her right
shoulder arthroscopy. Dr. Farley noted that Petitioner had returned to work full duty, but
was now complaining of episodic discomfort over the lateral aspect of her right shoulder
in the mid-deltoid region near the lateral based portal. Dr. Farley stated, "I think she can
continue to work without restriction. I think she will continue to note improvement of
comfort over the first year out from the time of surgery.:' Dr. Farley placed Petitioner at
maximum medical improvement (MMI). (PX 2)

Petitioner's Testimony regarding her Accident
Petitioner testified that she was working full-time as a VNAC for Respondent on
July 31,2010. Petitioner further testified that upon arriving to work on the morning of
July 31, 2010, she felt fine and went about her regular duties. Petitioner testified that on
that day, which was a Saturday, she sustained an accident. Petitioner testified that she
was using a "Sara Lift" to move a resident from a toilet to a chair. Petitioner testified that
this resident was approximately six feet tall and weighed 240 pounds. Petitioner
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explained that the "Sara Lift" is a machine with wheels on the bottom and arms that raise
up and down. Petitioner testified that she placed a sling from the machine around the
resident to aid her in lifting him onto the chair from the toilet.
Petitioner testified that she had the sling around the resident with her right hand
and the lift with her left hand. As Petitioner was maneuvering the resident, he reared back
in his seat and caused Petitioner's right arm to pull. Petitioner testified that she felt
immediate sharp pain go tluough her right shoulder and into her neck along with a feeling
of dizziness. Petitioner stated the pain went all the way through to the left side of her
neck. Petitioner described the pain as stabbing, searing, and burning.
The parties stipulated to notice.

Petitioner's Medical Treatment Immediately Following Her Accident
Petitioner testified that her accident occurred with only approximately forty-five
minutes left in her work day. Petitioner was the only one left on her floor at that time so
Petitioner continued to work and just sort of rode it out.
Petitioner testified that she was scheduled to work the following day, Sunday,
August 1, 2010, however, she did not do so because she was still very dizzy and her neck
hurt. Petitioner did not see a doctor that day but stayed home and did nothing. The
following day, Monday, August 2, 2010, Petitioner testified that she attempted to return
to work for Respondent. However, Petitioner testified that after about one half hour, her
pain was too severe and she was still very dizzy. Petitioner decided to leave work and
went to see Dr. Huang.
On 8/2/2010, Petitioner saw Dr. Huang, complaining of dizzy spells. Petitioner
stated that the dizzy spells were not as bad as a few days earlier, but that she has had
intermittent dizziness. Petitioner stated that she was unable to work the day before, so
Dr. Huang gave her an off-work slip for 7/31/2010 and 8/1/2010. Dr. Huang scheduled
Petitioner for a x-ray of her cervical spine and set her up an appointment with Dr. Raskas
for 9/2/2010. (RX 2)
On 8/2/2010, Petitioner underwent an x-ray of her cervical spine because of a
clinical history of neck pain. The x-ray found reversal of the normal cervical lordosis
which was most likely related to patient positioning. Mild osseous neural foramina!
stenosis at the left CS-6 level was also noted. (RX 7)
Petitioner testified that she told Dr. Huang about her accident of July 31, 2010 at
her visit on August 2. At her initial visit, Dr. Huang noted Petitioner's complaints of neck
pain and dizziness. (PX4; RX2) Dr. Huang referred Petitioner to Dr. Raskas and noted an
appointment date of September 2, 2010. (ld.)
The following day, August 3, 2010, Petitioner treated with Dr. David Arndt of the
Quincy Medical Group pursuant to the referral of Respondent. Dr. Arndt noted Petitioner
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injured her neck while moving a patient with a lift at the Illinois Veterans Home. He also
noted that Petitioner's shoulder got "tugged" and she had developed pain across the
trapezius which extended to the left trapezius. Dr. Arndt noted Petitioner's complaints of,
" ... vertigo and unsteadiness every second ofthe day since it happened that Petitioner is
awake." Petitioner reported tingling in both arms, but no weakness. Petitioner reported
tightness in the posterior cervical musculature and a headache. He noted that Petitioner
reported her shoulder surgery of February that same year. (Id.) Dr. Arndt believed
Petitioner's neck injury to be mostly soft tissue and suspected her headache and
unsteadiness were related to her symptoms. He advised Petitioner to remain off work for
the next week. His diagnosis was a cervical sprain with stiffness and, secondarily,
headache and unsteadiness. (PX 1)
Petitioner signed her Application for Adjustment of Claim on August 4, 2010.
(AX2)

On 8/10/2010, Petitioner again saw Dr. Arndt. Dr. Arndt noted that Petitioner had
significantly less dizziness, but that she continued to have neck discomfort which started
in area midline and soft tissues at C7 and radiates into the left trapezius. Petitioner
reported that she felt some extension of that pain into the arms, left much more than right.
Petitioner reported that her headaches had calmed down, but had not fully resolved. (PX
1)
Dr. Arndt scheduled Petitioner for an MRI and recommended physical therapy to
try to get Petitioner back to her light duties at her job site. (PX I)
On 8/11 /2010, Petitioner underwent an MRl of her cervical spine. When
compared to 10/31 /2008 MRI, the 8/11 /2010 MRI did not show any specific change in
degree when compared to the earlier study of 10/3112008. (PX 1) The 8/ 11 /2010 MRI
showed:
C2-3: Normal.
C3-4: Some desiccation with minimal diffuse disc bulge. No significant
compromise of
the canal or exiting roots however.
C4-5: Desiccation and loss of disc height. Minimal diffuse disc bulge.
Very slight ventral cord effacement there is shows no change when
compared to earlier study.
C5-6: Similar findings with desiccation and loss of disc height. Uncinate
hypertrophy bilaterally with minimal encroachment upon each foramen.
Due to the diffuse disc bulge there is slight ventral effacement of the cord
without abnormal cord change. Again this shows a similar findings to the
prior study No abnormal cord signal change. No significant change when
compared to the earlier study.
C6-7: Fusion. Some component of bony ridging with disc as well. No
significant compromise of the canal or existing roots. Stable appearance
when compared to the earlier study.
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C7-T1: Relatively well-preserved level as well without change in
appearance.
The 8111/2010 MRI's Impression was: Postoperative changes with fusion at
believe spanning the C6 and C7 levels. Reversal of the normal lordotic curvature through
these levels as before. Most affected level appears at C5-C6 as might be anticipated.
Minimal diffuse disc bulge with ventral effacement of the cord was noted; however, no
abnormal cord signal change was seen. The study did not show any specific change in
degree when compared to the earlier study of 10/31 /2008. (PX 1)
On 8/12/2010, Petitioner returned to see Dr. Arndt. Dr. Arndt reviewed the MRI
and found that the results really looked very good. Dr. Arndt noted that there were no
areas of nerve impingement in the spinal column. Dr. Arndt noted that Petitioner
continued to have some discomfort in her lower cervical and left trapezius areas which
were palpably tender. Dr. Arndt returned Petitioner to light duty work on 8/13/2010. (PX
1)

Petitioner underwent physical therapy at QMG on 8113/201, 8/17/2010 and
8/19/2010. (PX 1)
On 8/25/2010, Petitioner again saw Dr. Arndt. Dr. Arndt stated that Petitioner
had not changed much. Dr. Arndt stated the he believed that Petitioner might have
worsened, as she was still having dizziness, burning sensation in the posterior cervical
area mostly on the left, headache late in the day, and tingling in her fingers at times.
Petitioner also described knots in the back of her neck. Petitioner told Dr. Arndt that she
was going to see another physician in St. Louis for a second opinion and Dr. Arndt noted
that that seemed an excellent idea as nothing that had been done, to date, had really
helped her. Dr. Arndt gave Petitioner an off-work slip. (PX 1)
On September 2, 2010, Petitioner had her initial visit with Dr. David Raskas, a
physician located in the same office as her shoulder surgeon, Dr. Farley. Dr. Raskas, an
orthopedic surgeon, took a history from Petitioner, which included a chief complaint of
neck pain with a secondary complaint of radiation into her arms with numbness and
tingling in her hands. Petitioner stated she was dropping things and having difficulty
lifting things with her left hand. (PX2). He noted her prior history of a neck injury in
2005, which resulted in a fusion done by Dr. Miles as well as her 2010 shoulder surgery.
Petitioner advised the doctor that she would have some occasional neck pain and an
aching sensation intermittently since her original neck surgery but prior to her accident of
July 31, 201 O.Petitioner also reported that it would just go away naturally. He also noted
Petitioner sustained a jolting injury to her neck when Petitioner was trying to lift a patient
with a Sara Lift. He further noted that Petitioner felt nauseous and experienced a lot of
neck pain followed by persistent trouble with her upper extremities, including numbness
and tingling. (PX 2)
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Dr. Raskas reviewed the MRl scan "that she had done" 1 and stated it revealed a
central cervical disc herniation at CS-6 along with central canal stenosis at C5-6 and C67. Dr. Raskas also stated that x-rays taken that day indicated Petitioner had an incomplete
healing of her prior fusion. His impression was cervical pseudoarthrosis with new
cervical disc herniation and myelopathy. (Id.). He explained that, " ... the injury at work
aggravated the pseudoarthrosis and also caused the herniated disc ... " (PX 2)
Dr. Raskas reconunended a myelogram/CT scan and stated Petitioner would most
likely need some type of repair of the pseudoarthrosis and reconstruction at the disc
herniation level. He further advised her to remain off of work and concluded that the need
for the above testing and her work status was directly related to her work injury. (PX 2)
On 917i2010, Petitioner underwent aCT scan due to neck pain with pain and
tingling extending down both arms, prior cervical fusion, and possible non-union. (PX 2)
The CT showed no distinct bony fusion across this disc space at any point, except for
possibly immediately dorsal to the plate, although there is streak artifact through this
region. There is loss of usual cervical lordosis. There is retrolisthesis of C5 on C6 as
well. The degenerative changes will be described by level below:
C2-3: There is minimal disc bulging but no significant neuroforaminal
compromise. The cervical canal appears small on a congenital basis with
the midline AP car1al diameter at this level measuring 10 mm (lower limits
ofnormall2 mm)
C3-4: There is mild disc bulging and some uncovertebral and facet
arthropathy. There is borderline midline AP carial narrowing but no
significar~t neuroforminal narrowing.
C4-5: There is mild disc bulging, uncovertebral and facet arthropathy.
There is mild flattening of the ventral thecal sac but no neuroforrninal
narrowing and borderline AP canal narrowing.
CS-6: There is broad based disc protrusion flattening the ventral thecal
sac and the ventral cord. There is end plate degeneration and bilateral
uncovertebral and facet arthropathy. There is mild AP canal narrowing,
and moderate bilateral neuroforarninal narrowing.
C6-7: This level has instrumentation, with mild to moderate canal
narrowing and moderate to severe bilateral neuroforminal narrowing due
to uncovertebral degeneration, and mild facet arthropathy.
C7-Tl: Unremarkable.
The CT scan conclusion was CS-6 degenerative changes, concern for non-union
of C6-7 fusion, and a small canal on a congenital basis. (PX 2)
On 917/2010, Petitioner also underwent a Myelography. The Myelogram showed
no suggestion of canal stenosis, but the nerve root sleeves were difficult to visualize on
oblique views. Additionally, on lateral views, there is still lucency suggested through the
C6-7 disc space with Grade 1 retrolisthesis ofC6 on C7. There is no lucency suggested
1

Presumably 8/l/10 as that is what is found in PX 3
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around the hardware. There are end plate osteophytes and ventral impressions on the
thecal sac at all levels from C2-3 through CS-6. (PX 2)
The myelogram conclusion was multilevel degenerative changes. (PX 2)
Petitioner had a follow-up visit with Dr. Raskas on September 9. (PX2). Dr.
Raskas reviewed the CT scan and recommended an anterior revision of the fusion plus
resection of the herniated disc. In a letter to Respondent, Dr. Raskas again confirmed his
belief that the work injury caused the herniated disc and aggravated the pseudoarthrosis.
Petitioner testified that Respondent authorized tllis surgery and it was performed by Dr.
Raskas on September 29, 2010. (PX 2; PX3) According to Petitioner's Admission Note
of September 27,2010 Petitioner was injured in a work-related injury causing her CS-6
herniated disc and C6-7 pseudoarthrosis to become symptomatic; for which she might
have had symptoms from C6-7 non-fusion in the past. Certainly, the persistence ofher
symptoms has been caused by the work injury that resulted in a herniated disc at the CS-6
level. (PX 3)
Following this surgery, Petitioner testified she felt relief from the tingling and
numbness in her hands and that the "stabbing, sharp pains were pretty much gone."
Petitioner continued to follow-up with Dr. Raskas after her surgery.
Petitioner's 1011412010 visit was rescheduled for 10/21/2010. (PX 2)
On 10/21/2010, Petitioner saw Dr. Raskas as she was 3 weeks post-op. Dr.
Raskas noted that Petitioner was doing well clinically. Dr. Raskas stated that Petitioner
was to remain off work until he saw her again, after the first of the year, at which point he
believed that she should be able to return to work full duty. (PX 2)
On 12/17/2010, Petitioner again saw Dr. Huang. Petitioner requested a refill of
her Am bien and stated that she had had neck surgery in St. Louis, but she still had neck
pam. Dr. Huang refilled Petitioner's Arnbien 10 mg. (RX 2)
On 1/6/2011, Petitioner again saw Dr. Raskas. Dr. Raskas noted that Petitioner
continued to have some left-sided axial neck pain. He noted Petitioner's arms symptoms
are gone in terms of numbness and tingling and radiation, but that she continued to have
some instability at C4-5 on her flexion/extension x-rays. Petitioner had undergone an xray which showed anterior cervical plate and fusion at C5 to C7. The x-rays showed that
Petitioner's grafts appeared to be incorporating nicely. The x-ray stated that there was no
motion on flexion/extension x-rays. The x-ray impression was healing cervical spine
fusion. (PX 2)
Dr. Raskas gave Petitioner work restrictions that he felt might very well become
permanent as Petitioner had some mechanical instability at C4-5. Dr. Raskas stated that
he did not want to really get into fusing that many levels in Petitioner's neck and that he
thought it probably would not lead to an improved level of function. Dr. Raskas stated
that Petitioner certainly had no neurological reason for a surgical intervention at that
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time. Dr. Raskas stated that Petitioner's fusion looked like it was developing into a solid
fusion. (PX 2)
Petitioner returned to work in a light duty capacity for Respondent from January
8, 2011 through February 9, 2011. Petitioner testified that her duties included taking
vitals, passing water and linens out, feeding residents, putting away laundry, helping
other nurses, and engaging in some paperwork. Petitioner furthere testified that as she
went about these duties her neck and shoulder areas were becoming more uncomfortable.
Petitioner described her neck as "irritated" and her headaches as "worsening."
On 2/10/2011, Petitioner again saw Dr. Raskas. Dr. Raskas noted that Petitioner
was having a lot of headaches and mechanical neck pain. Petitioner reported that just
twisting, turning her neck, or doing light things bothered her. Petitioner reported that her
symptoms were worse at the end of the day. Dr. Raskas noted that Petitioner was
developing spondylolisthesis at the C4-5 level above her fusion and that she has
significant angulation at that level in the neutral posture. Dr. Raskas stated that
Petitioner's flexion/extension x-rays did not show any motion at the fused levels at CS-6
and C6-7, but that Petitioner had significant instability at the C4-5 level. Dr. Raskas
stated that Petitioner needed a CAT scan and a 4-5 facet block to see if her symptoms
were alleviated. Dr. Raskas stated that Petitioner was likely going to need to have her
fusion extended up to C4-5 because of the mechanical instability and objective findings
on the x-ray. Dr. Raskas stated that Petitioner's x-rays that day did not look like she was
necessarily solidly fused. (PX 2)
He recommended facet joint injections and advised her to remain completely off
work until after a likely second surgery. (Id.). That same day, Petitioner underwent aCT
scan and facet joint injections performed by Dr. Barry Feinberg. (PX7; PX 3)
On 2/10/2011, Petitioner then underwent a CT scan due to a prior fusion in
September 2010 with neck pain extending down both arms with numbness and tingling.
It was compared to the post-myelogram CT done on 09/07/2010. The 2/10/2011 CT scan
showed unusual soft tissue air locules, with clinical correlation recommended. It showed
extension of instrumentation to CS-6 with increased kyphotic angulation. (PX 7)
On February 17, 2011, Petitioner had a telephone conversation with Dr. Raskas in
which he confirmed his recommendation of another cervical surgery. On 2/17/2011 ,
Petitioner again saw Dr. Raskas, who stated that the CT showed that Petitioner's fusion
was not incorporated, as there was some loosening about the hardware and some halos
around the screws in C7. Dr. Raskas stated that the graft itself did not appear to be
incorporating on the sides at C7. Dr. Raskas also stated that Petitioner had a
spondylolisthesis at C4-5. (PX 2)
Dr. Raskas stated that all in all, he thought Petitioner's residual symptoms were
related to her spondylosisthesis. Dr. Raskas stated that Petitioner did not appear to have
healing of her fusion and that she had some hardware loosening. Dr. Raskas stated that
he was recommending a revision anterior decompression and fusion. (PX 2)
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According to the Commission website and public records contained therein,
Petitioner settled her workers' compensation claim for her shoulder injury (ella: 10/16/09,
09 WC 49771) and the contracts were approved on April 11, 2011 . Petitioner settled her
claim for 32.5% loss of use of the right arm.
Petitioner testified that following her phone conversation with Dr. Raskas,
Petitioner treated with Dr. Huang on April19, 2011 to get a referral for a second opinion
regarding surgery. (PX4)
On 4/19/2011, Petitioner again saw Dr. Huang. Petitioner requested~ refill of her
Ambien and stated that she would like to try Celebrex again and Skelaxin. Petitioner
requested a referral to Dr. Daniel Adair in Springfield, as she was still having neck pain.
Dr. Huang refilled Petitioner's Ambien 10 mg, Celebrex 200 mg and Flexeril 10 mg. Dr.
Huang referred Petitioner to Dr. Payne in Springfield. (RX 2)
Petitioner was initially examined by Dr. Payne on May 5, 2011. Petitioner gave a
history of undergoing an ACF for a herniated disc in 2005 and that she had done "fairly
well" with that until2010. Petitioner ended up having persistent neck pain and adjacent
level disease, was diagnosed with pseudoarthrosis at C6-7 and underwent revision ACF
at CS-6-7 from which she did "okay." Dr. Payne's history further states that Petitioner
began experiencing neck pain again in February of 2011 and was found to have adjacent
level disease at C4-5. Petitioner's complaints included axial spine pain with persistent
pain over the triceps albeit mild by description. Petitioner explained she had tried to
return to work in January of2011 light duty and it aggravated her neck too much. Dr.
Payne stated in his office notes,
"When I saw Laura today, I did not realize that this was related to a workman's
compensation claim. I did not ask her about how this injury started or why it is a
compensation claim. I simply was trying to get a good physical exam and history
to try to figure out why her neck is giving her persistent pain after two-level
ACF."
(PX 5)
Dr. Payne concluded that in order to make an accurate recommendation regarding her
neck, he needed to review the February, 2011 CT scan. (PX 5)
At Petitioner's follow-up visit with Dr. Payne on May 13, 2011, he reviewed the
CT scan and noted a nonunion at C5-6 and C6-7. He discussed another surgery with her
as well but recommended Petitioner see Dr. Dan Riew in St. Louis due to his experience.
(PX 5)
Prior to treating with Dr. Riew, Petitioner testified Petitioner returned to Dr.
Huang on May 16, 2011 2 • At that visit, Petitioner requested a referral to Dr. Michael

~ The office visit may have been May 10, 20 ll. The date is not entirely legible.
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Malek for her continued neck pain. Dr. Huang referred her to Dr. Michel Malek noting
the appointment had been made by Petitioner's attorney. (PX4)
Petitioner's initial visit with Dr. Malek, an orthopedic surgeon from Chicago,
occurred on June 6, 2011. (PX8). Dr. Malek took a detailed history from Petitioner
regarding her July 31, 2010 work accident noting Petitioner stated she twisted to the right
side with her right arm elevated and a resident jerked her. He also noted her history of
injury in 2005 and 2009. Petitioner reported to the doctor that her symptoms progressed
to include pain in her neck with radiation in to her head and tingling in both upper
extremities all the way to her fingers. Petitioner denied a history of previous similar
episodes. Following his physical examination and review of radiographs, including the
CT scans of September 7, 2010 and February 10,2011, Dr. Malek diagnosed Petitioner
with pseudoarthrosis at CS-6 and C6-7, amongst other cervical findings. He
recommended a cervical fusion revision surgery. (PX 8)
Dr. Malek reviewed Petitioner's 2/10/2011 CT of cervical spine w/o contrast that
was compared to CT myelogram of 917/10. Dr. Malek stated that the post-myelogram CT
done on 9/7/ 10 showed broad-based disc protusion flattening of the ventral thecal sac and
the ventral cord at C5-C6, with plate degeneration and bilateral uncovertebral and facet
arthropathy and to matter at bilateral neuroforaminal narrowing. Dr. Malek stated at C6C7 there was instrumentation with mild to moderate canal narrowing and moderate to
severe bilateral neuroforaminal narrowing. (PX 8)
Dr. Malek stated that the view of the actual films confirm focal kyphosis at the
C4-C5 level on the CT scan. Dr. Malek stated that he did not that the fusion at C5-C6
especially has not taken, but also at C6-C7. Dr. Malek stated that there were areas of
lucency with compression of the C6 veterbral body to a bare minimum anteriorly. (PX 8)
Dr. Malek told Petitioner that prior to an additional surgery, he wanted an updated
MRI scan to make sure that no pathology is present at C3-C4.(PX 8)
Dr. Malek then stated that it was his opinion that he patient's current condition of
ill being is directly related to her injury of7/31/10. Dr. Malek stated that it was "his
opinion that oftime of her injury of 7/31/10 patient's condition was compensated and not
likely to result in the short term in any intervention at the C4-C5 level, or at the C5-C6 or
C6-C7 levels. But as a result of the injury of 7/31110 that condition became aggravated,
precipitated or accelerated beyond the natural progression of disease, absent the above
injury, resulting in the need for treatment recommended and treatment delivered." (PX 8)
Dr. Malek noted in his office notes, "It is my opinion to a reasonable degree of
medical or neurosurgical certainty that the patient's current condition of ill being is
directly related to her injury of July 31, 2010." (PX8)
Following her first appointment with Dr. Malek, Petitioner kept her original
appointment with Dr. Riew on July 5, 2011, as recommended by Dr. Payne. (PX6)
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On 7/5/2011, Petitioner saw Dr. Daniel Riew at Washington University
Orthopedics at the request of Dr. Payne. Petitioner reported to Dr. Riew that she had
neck pain since 7/31/2010, but her condition had worsened since February of2011
becoming more consistent and sometimes unbearable. Petitioner stated that the pain
started with a neck injury at work. Petitioner reported pain in the right upper back,
shoulder, and upper arm and in the left upper back and shoulder. Petitioner reported
weakness in the left shoulder and numbness and tingling in the right ring and small
fmgers that have been present for the last four month. Petitioner reported occasional but
severe headaches from neck pain, for which she takes Ibuprofen and Arnbien. Petitioner
described her occupation as requiring her to lift more than 45 lbs. Her average pain level
was described as 5-6/10. Petitioner's physical examination revealed a positive
Hoffmann's sign bilaterally. Petitioner's neck pain was noted to be located on the left of
the mid-cervical spine. (PX 5, 6)
Dr. Riew told Petitioner that she was not suffering from a dangerous condition, as
she was not at a risk for nerve damage. He then stated that if the pain was intolerable,
she could pursue surgery. (PX 5, 6)
On 7/26/2011, Petitioner underwent an MRI that was compared to the noncontrast
MRI of2/27/08 and the plain film of 8/2/10. (RX 7) The MRI showed:
At the C2-C3 level, minimal spondylosis is present without significant
central canal or neural foramina! narrowing.
At the C3-C4 level, minimal disk and/or osteophyte effaces the anterior
thecal sac and approaches the anterior aspect of the cord. No significant
central canal stenosis believed to be present. No significant neural
foramina! narrowing.
At the C4-C5 level, disk and/or osteophyte effaces the anterior thecal sac
and approaches the anterior aspect of the cord. It is difficult to assess the
degree of potential narrowing due to metallic artifact. This may also create
the appearance of greatest narrowing of the right neural foramina than
what is truly present. On the T1 images, no significant foramina!
narrowing at this level.
At the C5-C6 level, metallic artificat present. It is doubtful that there is
significant central canal stenosis. Artifact extends up to the anterior aspect
of the cord. No significant neural foramina! narrowing believed to be
present either.
At the C6-C7 level, again metallic artifact present. It is doubtful that there
is significant central canal stenosis or neural foramina! narrowing.
Evaluation of the neural foramina appears to be best performed on the
axial Tl weighted images.
At the C7-T 1 level, minimal spondylosis without significant central canal
or neural foramina! narrowing.
The MRI found no abnormal signal, expansion or enhancement of the cervical
cord. It also found some focal reversal of the normal cervical curvature of the C4
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through the C6levels. The Impression was spondylosis ofthe cervical spine without
obvious significant central canal or neural foramina! narrowing. (RX 7)
On 8/ 112011, Petitioner saw Dr. Huang for her pre-op for exploration C5-7.
Petitioner reported a dull pain in her neck. Dr. Huang noted that Petitioner was not to
smoke or drink. (RX 2)
Dr. Riew noted the accident of July 31, 2010 as well as Petitioner's worsening of
symptoms through February of2011. He diagnosed Petitioner with pseudoarthrosis at
C5-6 and C6-7. He advised Petitioner that they would contact "Workmen's
Compensation" for approval of a cervical MRI, an ENT evaluation, and the
reconunended cervical surgery. (PX 6)
After Petitioner obtained the opinions of Drs. Raskas, Payne, Malek, and Riew,
all of whom recommended another cervical surgery due to pseudoarthrosis at CS-6 and
C6-7, Petitioner elected to undergo surgery with Dr. Malek. This second surgery was
completed by Dr. Malek on August 4, 2011 at Our Lady of the Resurrection Hospital in
Chicago. Petitioner underwent an anterior cervical discectomy and fusion at the C4-5,
C5-6 and C6-7 levels. Dr. Malek's operative record found evidence of pseudoarthrosis at
C6-C7 with moderate foramina! narrowing bilaterally; evidence of pseudoarthrosis at C5C6 with moderate-to-severe foramina! narrowing bilaterally, worse on the left side;
evidence of moderate foraminal narrowing at C4-C5 bilaterally; sponylolisthesis at C4 on
C5; and retrolistesis ofC6 on C7. (PX 8, 9)
Petitioner testified that she continued to receive temporary total disability benefits
from Respondent while she remained off work.
On 8115/2011, Petitioner again saw Dr. Malek, as she was 9 days post C4-C7
ACDF. Dr. Malek found good clinical results. Dr. Malek ordered an x-ray and
prescribed physical therapy to begin in a month for 8 weeks. Dr. Malek believed
Petitioner would be at MMI after that. (PX 8)
On 9121/2011, Petitioner saw Dr. Dietrich, for her well women exam. Dr.
Dietrich noted that the Petition had undergone a breast augmentation sometime between
her last visit on 7/21 /2010 and her 9i21 /2011 visit. (RX 6)
On 10/2/2011, Petitioner again saw Dr. Malek. Dr. Malek noted that Petitioner
reported improved in her symptoms after the cervical fusion with her activities of daily
living, but that she still had a decreased tolerance to activity. Dr. Malek prescribed
Petitioner physical therapy for six weeks. (PX 8)
On 10/25/2011, Petitioner again saw Dr. Huang. Petitioner requested a refill of
her Ambien and Lexapro, as she was having pain after her surgery. Petitioner also
requested a prescription for Norco. Dr. Huang diagnosed mild neck pain and prescribed
Petitioner Lexapro 10 mg, Norco 10/325 mg, and Ambien 10 mg. (RX 2)
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At the request of Respondent, Petitioner underwent a Section 12 examination
performed by Dr. Joseph Williams on November 7, 2011. (RX1). Petitioner testified that
she recalled this examination and provided Dr. Williams with a history of her accident of
July 31 , 2010. Petitioner testified she was in his office for ten to fifteen minutes and that
Dr. Williams was present in his office with her for seven to ten minutes. Petitioner
testified he performed a short physical examination, which included turning her head
from side to side, squeezing his fingers, checked her reflexes, and touch her toes.
In his report, Dr. Williams concluded Petitioner had chronic axial neck pain and
cervical degenerative disc disease and that her current condition was not causally related
to her accident of July 31, 2010. (RX 1, p. 54) He stated that the radiographic findings
did not appear to be consistent with the accident as described to him by Ms. Stephens.
(Id.). He felt the findings were degenerative and related to age and genetic factors. (RX 1)
Dr. Williams stated the findings can be related to smoking but confirmed
Petitioner is not a smoker. (RX 1, p. 54) His "assumption" was that the degenerative
changes in her cervical spine were related to her previous surgeries as well as her age and
genetic changes. (RX 1) He did not specify within his report which surgeries were related
to the changes. (See RX 1) He stated Petitioner was capable of performing her full duties
as a certified nursing assistant. RX l, p. 55)
On 11/2/2011, Petitioner underwent an x-ray of her cervical spine. Dr. Malek
noted that the xray looked excellent, and that he was very pleased, but that he wanted to
make sure that there was some bony grO\vth there. Dr. Malek stated that he wanted
Petitioner to complete her physical therapy and provided her an off-work slip for 3-4
weeks. Dr. Malek stated that he wanted light duty to start in 3 to 4 weeks with a weight
limit of 10 pounds, no repetitive motion or motion of the neck. (PX 8)
At her December 5, 2011 visit, he advised her to remain completely off work.
(PX8) By letter dated December 5, 2011 Petitioner was advised her temporary total
disability benefits were being terminated as of December 12,2011, based upon Dr.
Williams' examination and report. (PX 8)
On 113012012, Petitioner saw Dr. Malek. Dr. Malek noted that Petitioner had
only attended 2 weeks of physical therapy, after which she moved on to her home therapy
program, which he stated "is not unreasonable." Dr. Malek noted that Petitioner
complained of pain with changes in weather on left side, which he thought was going to
be permanent. Dr. Malek stated that Petitioner was at maximwn medical improvement
(MMI) and gave her permanent work restrictions of lifting only 10 pounds 3-4
days/week, no repetitive motion of the neck & no repetitive motion of the upper
extremities, no driving or operating heavy equipment and no work in vibratory
environment. (PX 8)
Dr. Malek recommended that Petitioner undergo another x-ray of the cervical
spine in 6 months, continue her home therapy program, continue her spinal fusion
stimulator for 3-4 more months, and take medication as needed. (PX 8)
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On 3/9/2012, Petitioner again saw Dr. Huang. Petitioner complained of neck pain
with range of motion and requested a refill on her Norco. Dr. Huang gave Petitioner a
prescription for Norco 10/325 mg. (RX 2)
On 7/30/2012, Petitioner again saw Dr. Malek. Petitioner stated that the surgery
helped her significantly with her symptoms, although she still had a significant restriction
with range of motion of her cervical spine. Dr. Malek noted that Petitioner had continued
excellent clinical results. (PX 8)
Deposition Testimony ofDr. Williams and Dr. Malek
Dr. Williams testified by way of evidence deposition on May 22, 2012. (RXl). He
testified that he has been board certified in orthopedic surgery since 2008. He completed
a spine fellowship in Indianapolis. Dr. Williams currently practices at the Orthopedic
Center of Illinois in Springfield, Illinois. He testified that he only performs independent
medical examinations once every two to tlu'ee weeks. (RX 1, pp. 4, 5, 1, 44)
Dr. Williams testified that he had an actual, independent recollection of Petitioner
from his November 7, 2011 exam. (RX 1, p. 25) Petitioner told Dr. Williams that she
had suffered three injuries: a February of2005 neck injury, an October of2009 shoulder
injury, and a July of2010 neck injury. (RX 1, pp. 6-7) Dr. Williams testified that
Petitioner did not report any other injuries to him, including injuries she reported to
Respondent had occurred at work: a July 7, 1989 injury to her back, December 20, 1989
injury to her lower back, August 11, 1992 injury to her lower back and legs, January 13,
2006 injury to her neck, August 6, 2008 injury to her legs. (RX 9 and RX 1, pp. 7-9)
Dr. Williams testified that on her intake form, under the question: Did you have
prior neck pain?, Petitioner checked ''No." (RX 1, p. 48)
Dr. Williams also testified that Petitioner was asked to provide a complete
surgical history. Dr. Williams testified that Petitioner did not report her breast
augmentation surgery to him. (RX 1, pp. 9-1 0)
Dr. Williams testified that on November 7, 2011, Petitioner complained of neck
pain and numbness and tingling in her fingers, worse on the right than left. (RX 1, p. 9)
On his exam, Dr. Williams found good strength in Petitioner's upper extremetities, no
focal deficits, a soft and supple neck, a normal gait and no focal deficits with regards to
neurologic function. (RX 1, p. 11)
Dr. Williams testified that he had reviewed Petitioner's physical therapy forms,
operative reports, physician visits, radiology reports, and the actual radiographic studies.
(RX l, p. 12) After his examination of Petitioner and review of her records, Dr. Williams
diagnosed Petitioner with clu'onic axial neck pain, C6-7 anterior cervical discectomy and
fusion in 2005, C5-6 anterior cervical discectomy and fusion on September 29,2010, C4-
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5, C5-6, C6-7 anterior cervical discectomy and fusion on August 4, 2011, and cervical
degenerative disc disease. (RX 1, p. 12)
Dr. Williams opined that Petitioner's diagnoses were related to her 2005 neck
injury and surgery, not the 7/31/2010 "accident." (RX 1, p. 12) Dr. Williams opined that
Petitioner was suffering from a phenomenon known as Adjacent Level Degenerative
Changes, which typically occurs several years after the initial procedure was performed.
(RX 1, p. 12) Dr. Williams stated that Petitioner's degenerative disc disease was also
related to her genetic background, which Dr. Williams stated that Petitioner's prior,
chronic lower back problems were further proof of Petitioner's genetic role in her neck
condition. (RX 1, p. 13) Dr. Williams stated that if a person is having low back
symptoms, it is expected that they will also have problems with the neck as well. (RX 1,
p. 13)
Dr. Williams then specifically stated that Petitioner's C5-6 cervical fusion and
subsequent C4-5, CS-6 and C6-7 cervical fusion revision were not necessitated by the
7/31 /2010 "accident." (RX 1, 14). Additionally, Dr. Williams specifically opined that
Petitioner's chronic neck pain and cervical degenerative disc disease was not caused by
her 7/31/2010 work accident. (RX 1, p. 15) When asked on cross-exam if Petitioner's
7/31/2010 "accident" accelerated or aggravated her symptoms, Dr. Wiliams stated that it
had not. (R.X 1, p. 35) When asked on cross-exam if Petitioner's fusion at C5-6 and
revision fusion at C4-5, CS-6 and C6-7 would not have been necessary but for the
7/31 /2010 "accident" aggravating Petitioner's neck condition, Dr. Williams stated that
they would have have been necessary regardless of the 7/31/20 10 "accident." (RX 1, p.
36) Dr. Williams stated that the 7/31/2010 "accident" did not accelerate Petitioner's
cervical condition beyond the natural progression of her degenerative disc disease, but
rather that Petitioner would have needed additional cervical fusion surgery regardless of
what occurred on 7/31/2010. (RX 1, p. 36) Dr. Williams stated Petitioner's genetic
degenerative changes and her prior surgeries were the cause of her current cervical
condition. (RX 1, pp. 38-39)
Dr. Williams opined that if Petitioner was suffering from the symptoms of neck
pain, headaches, numbness and tingling, and trouble sleeping prior to the 7/31/2010
"accident," that any herniation was therefore present prior to the "accident." (RX 1, p. 15)
Dr. Williams further testified that Petitioner did not need any further medical
treatment. (RX 1, 16) Dr. Williams stated that Petitioner appeared to have fully
recovered from her most surgery. (RX 1, p.l6)
Dr. Williams testified that he was familiar with Petitioner's job duties as a
certified nursing assistant, including the activity of lifting patients. (RX 1, 42) Dr.
Williams stated that based on Petitioner's physical exam and her radiographic studies
there were no objective findings that would necessitate any work restrictions. (RX 1, p.
16) Dr. Williams testified that a person with prior surgeries to the cervical spine would be
a greater risk for new cervical injuries. (RX 1, p. 41) Dr. Williams also testified that
Petitioner, like any person who had undergone a three level anterior discectomy and
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fusion, had changes to the biomechanical function of her spine that would place her at a
higher risk of having advanced degenerative changes occurring at adjacent levels. (RX 1,
p. 18) Therefore, Dr. Williams stated that Petitioner may require further surgery because
of her prior surgeries, but that Petitioner's physical findings and radiographs did not show
any evidence that her activities needed to be limited. (RX 1, p. 18)
Dr. Williams testified that he needed additional information to determine whether
the cervical surgeries performed on September 29, 2010 and August 4, 2011 were
reasonable and necessary. (R.X 1, p. 26) He testified that he would need additional
information regarding Petitioner's symptoms prior to those surgeries and some of the
radiographic studies completed prior to the studies. (RX 1, p. 27)
Dr. Williams continued that he was provided with medical records prior to his
examination of Petitioner but did not know whether he was provided with all of the
radiographic studies. He reiterated his opinion that he had no opinion whether the two
surgeries of September 29, 2010 and August 4, 2011 were reasonable and necessary. He
continued that Petitioner did not appear to be exaggerating her symptoms nor be a
malingerer. Respondent's counsel questioned Dr. Williams whether Petitioner's weight
could have contributed to her need for cervical surgeries. Upon cross-examination, Dr.
Williams clarified that Petitioner's weigh, estimated to be 125 pounds at five-feet-three
inches tall, in no way contributed to her injuries. (RX 1, pp. 29-30, 46, 49-50)
Dr. Michel Malek testified by way of evidence deposition on August 29, 2012.
(PX 21) He testified that he is a board certified neurosurgeon who has been licensed to
practice medicine since 1985. (Id. at 5) He testified he was board certified by the
American Board of Neurological Surgeons in 1997 and that this is a permanent
certification. (Id.)
Dr. Malek testified he first treated Petitioner on June 6, 2011 and had an
independent recollection of her. (PX 21, p. 9) He explained the history of the July 31,
2010 accident as provided to him by Petitioner. (Id. at 10-12) He testified that this
accident aggravated or accelerated her underlying cervical condition. (Id. at 24) He
explained that the accident compensated her condition aggravating and accelerating her
underlying condition beyond the natural progression of her disease. (Id. at 23-24)
On cross-examination, Dr. Malek was asked by Respondent's counsel, "And you
said it was unquestionable her symptoms were related to this incident (of July 31, 2010).
And that's because Petitioner didn't have any of those symptoms prior?"
Dr. Malek responded, "No. It is not that finding - Petitioner was compensated
before. Petitioner had had problems. Petitioner had the surgery, but Petitioner was able to
work in a compensated position. And the injury basically precipitated that. And the fact
that Petitioner had prior surgery at the one level does predispose her to having problems
at the next level.
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"So the injury of 7-31-10 is a cause of the condition, but on the background of somebody
who already had surgery. So it is defmitely a contributing factor, but it is not all of the
injury or all of the problems related to that injury." (PX 21, pp. 44-45) He explained that
a June 14, 2010 office note of Dr. Huang, which indicated dizzy spells and a positive
Romberg test, were not significant in this case because the positive Romberg test was a
test for cerebellar function, which is not related to her cervical spinal injuries. (PX 21, p.
57)
Dr. Malek stated that his opinion providing causation for the 7/31/2010
"accident," is based on Petitioner's prior history of being able to work without any
problems, her mechanism of injury, the contemporaneous nature of the complaint, the
finding of the physical exam, the finding on diagnostic testing, Petitioner's prior history
of cervical spine problems with subsequent return to work, the intraoperative findings,
and his education/training/experience as a neurosurgeon. (PX 21, 39-40)
Dr. Malek also stated that Petitioner's new onset of pain after the 7/3112010
accident was shown by a subsequent diagnosis of disc herniation. (PX 21, 41) Dr. Malek
described this new pain as radicular pain in her extremities, including pain in Petitioner's
neck radiating into both upper extremities with tingling. (PX 21, 42) Dr. Malek stated
that Petitioner was able to work without this pain prior to 7/31 /2010. (PX 21, 42) Dr.
Malek stated that at the time of Petitioner's 7/3112010 injury, she was not under any
active care. (PX 21, p. 4 7)
Dr. Malek stated that he had reviewed Petitioner's medical records from
Springfield Clinic and Blessing Hospital. When presented with Dr. Huang's 5119/2010
record where Petitioner complained of severe neck pain that made her unable to work,
Dr. Malek was not able to explain the situation. (PX 21, 67 -70) Dr. Malek also stated
that it is possible that Petitioner did not have an acute injury on 7/31 /2010, although he
did not find it likely. (PX 21, 70-72)
Dr. Malek also reviewed medical notes ofDr. Tayag dated December of2008,
which indicated possible pseudoarthrosis. (PX 21, pp. 63-64) He explained with the
symptoms discussed within those office notes were in line with his opinion that the
accident of July 31, 2010, while not the cause in totality of Petitioner's condition, was a
contributing factor. (PX 21, p. 66) He agreed that the records provided to him during his
deposition confirmed Petitioner had a prior cervical condition. (PX 21, p. 67) However,
he testified that the July 31,2010 accident, " .. . tipped the precarious patient who was
predisposed and was unquestionably a contributing factor in her subsequent care." (PX
21, p. 67)
Respondent's counsel also asked Dr. Malek whether it was possible that Petitioner
did not actually sustain an acute accident on July 31,2010. (RX 21, p. 70) Dr. Malek
answered this was possible as, "Everything is possible. But likely, it's not likely at all."
(ld.) He explained that all of her work at Respondent as a CNA was something that
predisposed her but culminated in the specific event of July 31, 2010 that "tipped her
over the edge and contributed unquestionably to her subsequent care and need for
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subsequent care .. ." (PX 21, p. 71) He continued, "If Mrs. Laura Stephens was normal
person eighteen years old with healthy spine, the injury of 7-31-10 would not have
caused her problems. But because of her compromised background, then that injury was a
competent cause of her requiring surgery and the treatment that Petitioner need." (PX 21,
p. 72-73)

Petitioner's Arbitration Testimony
Following her release with permanent restrictions by Dr. Malek, Petitioner
testified she contacted Respondent to determine whether it would accommodate her. In a
letter dated April 5, 2012, the State of Illinois Department of Veterans' Affairs notified
Petitioner that it was in receipt of her permanent restrictions as provided to her by her
physician. (PX19) It further notified Petitioner that her application for the Alternative
Employment Program was denied and that Petitioner was left with only two alternatives:
resign or retire, if eligible. (PX 19)
Petitioner began looking for work, which she documented in a job search log.
(PX17) Her first entry in her job search log was dated March 19, 2012. The last entry in
her log was August 15, 2012.During that time period, Petitioner documented applications
to over 120 potential employers. Petitioner further documented six job interviews from
those applications. (PX 17)
Petitioner testified she received two job offers but was not able to accept one
because it was outside of her restrictions. Petitioner was offered another job at a travel
agency but the offer was canceled due to another applicant being more qualified.
Although her written job search logs ended in August of2012, Petitioner testified she
continued to look for work but got tired of writing it down all the time. Petitioner testified
she continues to look for work on Job Finder, Career Builder, and other such internet
sites. At the time of trial, Petitioner remained unemployed and looking for work.
Petitioner testified that she has not received any assistance or offers to assist in her job
search from Respondent but would accept it if provided.

The Arbitrator concludes:
1. Petitioner sustained an accident on July 31, 2010 that arose out of and in the course
of her employment with Respondent.
Although Respondent disputed accident at trial, it provided no testimony or other
evidence to suggest that the accident did not occur exactly as described by Petitioner
and as described throughout her related medical records. Petitioner's testimony
regarding accident was credible as it was corroborated by the medical records and
unrebutted. Petitioner was employed by Respondent in essentially a certified nurse's
assistant position. She was injured while assisting a resident from a toilet to a chair
using a Sara Lift. As Petitioner was holding a sling around the resident with her right
hand, he reared back in his seat and caused her right arm to pull. Petitioner felt an
immediate sharp pain go through her right shoulder and into her neck.

2. Petitioner's current condition of ill-being as it relates to her cervical spine is
causally related to her work accident of July 31, 2010.
There is no dispute that Petitioner had pre-existing neck pain and problems as well as
headaches. However, Petitioner's testimony about her prior medical condition was
upfront and open. Petitioner's description of her symptoms, and their occasional
nature, was corroborated by the medical records. As such, Petitioner's testimony was
credible. While Petitioner had some periodic visits for neck pain and headaches
between late May of2006 and December of2008, the medical records indicate she
had no further significant treatment for such complaints until after the July 31 , 2010
accident. The Arbitrator notes that Petitioner underwent physical therapy and work
hardening as part of her recovery from her right shoulder injury in 2009. The therapist
noted Petitioner was able to complete a three hour simulation of work activities
without any problem. Petitioner returned to full duty work after that injury and
continued in that capacity until this accident. She had no visits for her neck between
that time and the work accident. While she may have taken medications to help
alleviate symptoms, Petitioner was working full duty at a job which was quite
physical and, again, she credibly acknowledged that she did experience occasional
soreness and aches with her work. Even Dr. Tayag noted in December of 2008 that
Petitioner's work aggravated her symptoms. (PX 1) Her explanation as to the
difference in her symptoms before and after the accident on July 31, 2010 was very
believable.
While Petitioner's visit with Dr. Tayag in December of2008 might give some "cause
for pause" regarding just what state Petitioner's neck was in at that time, the fact that
Petitioner's MRI did not show pseudoarthrosis is noteworthy. Furthermore, Petitioner
did not follow-up and seek any further treatment. She continued working full duty
until injuring her right shoulder on October 16, 2009.
Respondent relies on Dr. Williams' opinions to refute causal connection. Dr.
Williams, however, appears to be the only doctor believing that the accident of July
31, 2010 was not a contributing factor in Petitioner's current condition and he related
everything to Petitioner's age and genetic factors, although he did not specify any
particular genetic factors that would cause Petitioner's problems. While Dr. Williams
did not believe Petitioner's condition was caused by her work accident, he never
really discussed or explained with any real specificity why he disagreed with Dr.
Raskas' opinion regarding an aggravation. He simply stated he disagreed. Similarly,
on redirect examination he was asked to explain why an acute injury can result in an
aggravation but it is only temporary. Dr. Williams testified that it is temporary
because "typically" such patients go back to their baseline pain prior to their injury
within a few months. (RX 1, pp. 45-46) Petitioner in this instance is not a "typical"
patient. Dr. Williams did not adequately or persuasively address the question of
aggravation.

26

:·

However, every other medical doctor who commented on causation all related
Petitioner's condition to her acute accident of July 31, 2010. Respondent initially sent
Petitioner to Dr. Arndt who noted an assessment of ••continued neck pain after acute
injury at Illinois Veterans Home." At Petitioner's initial visit with Dr. Raskas on
September 2, 2010, he summarized her July 31 accident and explained, "At this point,
my impression is cervical pseudoarthrosis with new cervical disc herniation and
myelopathy ... directly related to her work injury." Similarly, at Petitioner's visit on
July 5, 2011 with Dr. Riew, Dr. Riew indicated Petitioner's chief complaint was neck
pain that started on July 31, 2010. He diagnosed her with pseudoarthrosis at the CS-6
and C6-7 levels and elected to contact the workers' compensation carrier to obtain
authority for additional treatment, including surgery.
Dr. Michel Malek also testified extensively to show Petitioner's current condition of
ill-being of her cervical spine was causally connected to her accident of July 31,
2010. While some of his testimony was somewhat confusing and exactly what he
meant by the repeated use of the word "compensated" was not entirely clear, he
nonetheless displayed an understanding of Petitioner's prior medical history in
reaching this conclusion and his explanation as to an aggravation theory made sense.
Dr. Malek was very clear that, although Petitioner had an underlying condition for
which Petitioner had been treated for, the accident of July 31, 2010 aggravated and
accelerated that condition. The Arbitrator accords greater weight to the opinions of
Drs. Raskas, Riew, and Malek than to the opinion of Respondent's examiner, Dr.
Williams.
Based upon the foregoing, the Arbitrator concludes that Petitioner's cervical spine
injury is causally related to her work-related accident of July 31, 2010.
3. The medical services provided to Petitioner have been reasonable and necessary.
Respondent has not paid all appropriate charges.
The overwhelming testimony and medical evidence in this claim supports the finding
that Petitioner's cervical treatment following her accident through her visit with Dr.
Malek on July 20, 2012 was reasonable, necessary, and causally connected to her
accident.
At her initial visit on September 2, 2010 with Dr. Raskas, his impression was cervical
pseudoarthrosis with new cervical disc herniation and myelopathy. He opined that the
July 31, 2010 accident aggravated the pseudoarthrosis and also caused the herniated
disc. Based on his recommendations, Respondent authorized this surgery. Dr. Malek
confirmed this diagnosis throughout his testimony as well as the need for surgery to
correct the condition. Respondent's expert, Dr. Williams, testified he was unable to
provide an opinion whether this surgery was reasonable or necessary without
additional information.
Petitioner's own testimony and related medical records confirmed that Petitioner felt
relief from the tingling and numbness in her hands and arms and also that the
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stabbing, sharp pains were diminished following her first cervical surgery with Dr.
Raskas on September 29, 2010. However, her symptoms increased upon her return to
light duty work in January and February, 2011.
Although Dr. Williams testified he was unable to provide an opinion whether the
second cervical surgery following her accident was necessary, four other surgeons
evaluated Ms. Stephens personally and reviewed her medical records and
recommended it.
Drs. Raskas, Payne, Riew, and Malek all agreed that a second surgery was necessary
due to the ongoing psuedoarthrosis following the initial surgery performed by Dr.
Raskas. Dr. Malek confirmed during his testimony that the need for surgery was not
related to anything done incorrectly by Dr. Raskas but was simply a surgery that did
not work out as well as anticipated.
The second surgery was performed by Dr. Malek and his surgical assistant, which he
confirmed was necessary for this surgery. The only opinions provided in this claim
from the treating physicians or experts were that the treatment provided to Petitioner
was reasonable and necessary. Therefore, the Arbitrator finds that medical services
provided to Petitioner have been reasonable, necessary, and related to her accident of
July 31, 2010.
For these reasons, Respondent shall pay reasonable and necessary medical services
directly to Petitioner, pursuant to the fee schedule, of:
$3,276.74 for Quincy Medical Group;
$481.00 for Springfield Clinic;
$66,301.00 for Dr. Michel Malek;
$19,413 .40 for United Surgical Assistants;
$3,097.70 for Professional Imaging;
$743.50 for Clinical Radiologists;
$47.00 for Joliet Radiological;
$10,274.13 for Our Lady of the Resurrection Hospital; and
$220.00 for Washington University as provided in Sections 8(a) and 8.2 of the
Act.

4. Petitioner was temporarily totally disabled from August 1, 3010 through January
7, 2011 and February 10,2011 through January 30,2012, a period of73 417
weeks. Petitioner is also awarded maintenance benefits from January 31,2012
through March 6, 2013, a period of 57 217 weeks.
The treating records entered into evidence by Petitioner at trial outline her ability
to work following her accident of July 31, 2010 through her release from treatment
with permanent work restrictions by Dr. Malek on January 30, 2012. Respondent did
not present any medical evidence or testimony to negate the contemporaneous
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The Arbitrator has already concluded that Petitioner's need for treatment was causally
connected to her work accident of July 31, 2010. The Arbitrator shall also rely on the
opinions of Petitioner's treating physicians to award the TID period requested.
Further, Petitioner credibly testified that she attempted to return to work for
Respondent pursuant to the permanent restrictions provided to her by Dr. Malek. Her
testimony that no position was provided to her was corroborated by Petitioner's
Exhibits 18 and 19. Petitioner immediately began an extensive independent job search
as documented by Petitioner's Exhibit 17. Because of her ongoing job search and
permanent restrictions, Petitioner is entitled to maintenance benefits. The law is clear
that an injured worker need not participate in a "prescribed rehabilitation program" in
order to be entitled to maintenance benefits. Greaney v. Industrial Comm 'n, 358
Ill.App.3d 1002, 1020, 832 N.E.2d 331,348 (1 51 Dist. 2005). While Petitioner did not
have job logs for her more recent searches, her testimony regarding her efforts was
credible as she sounded and appeared sincere in her efforts to find same.
Per the stipulation ofthe parties, Respondent is given a credit of$30,619.97 for TID
benefits paid.
5. Respondent shall authorize and provide an initial vocational rehabilitation
assessment by a properly certified and qualified vocational rehabilitation counselor
pursuant to Section 8(a) of the Act and Section 7110.10(a) of the Commission Rules.
The test for determining the appropriateness of vocational rehabilitation was laid out
in the landmark case of National Tea Co. v. Industrial Comm 'n, 97 Ill.2d 424, 454
N.E.2d 672 (1983). In National Tea, the Illinois Supreme Court held that a claimant
is generally entitled to vocational rehabilitation when he or Petitioner sustains a work~
related injury that causes a reduction in his or her earning capacity and there is
evidence that rehabilitation will increase that capacity. 97 Ill.2d at 432, 454 N.E.2d at
676. Pursuant to Section 8(a) of the Act and Section 7110.10(a) ofthe Commission
Rules, it is incumbent upon a respondent to provide a vocational assessment,
vocational rehabilitation, and maintenance to a petitioner/claimant when it is apparent
that the claimant will not be able to return to his or her former employment.
In recognizing the guidelines provided in National Tea, the Arbitrator notes, among
other factors, that Petitioner is a viable candidate for, at minimum, an initial
assessment. Petitioner has already demonstrated through her own testimony, medical
records, the deposition of Dr. Malek, and Respondent's refusal to accommodate her
permanent restrictions, that Petitioner is unable to return to her former work as a
CNA. It further appears that Petitioner may benefit if provided assistance in regaining
her loss of earning power and job security due to her accident. Petitioner was only
forty-three years old at the time of her injury in 2010 and has a significant work-life
expectancy remaining. Petitioner also demonstrated a willingness and eagerness to be
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provided assistance in her job search efforts. Nothing in the record suggests that
Petitioner is not employable. Indeed, she presented herself at arbitration as articulate,
professional, well-groomed, and pleasant. She has a nursing background and while
she may not be able to engage in certain physical aspects of her fanner position that
does not necessarily mean there is not another possibility out there - albeit some
training and education may be necessary.
Respondent has not offered to assist Petitioner to find suitable employment or
otherwise assess the need for and/or provide any vocational rehabilitation. On her
own, Petitioner has diligently pursued alternate employment following her release
from medical treatment. Petitioner remains unemployed and in need of vocational
rehabilitation assistance. Respondent shall provide a vocational rehabilitation
assessment by a properly certified and qualified vocational rehabilitation counselor
pursuant to Section 8(a) ofthe Act and Section 7110.10(a) of the Commission Rules.

*******************************************************************
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

cgj Affirm and adopt (no changes)

D Affirm with changes
D Reverse IChoose reason!
D ModifY

!Choose direction!

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)I8)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Bronislawa Stekala,
Petitioner,

NO: 04 we 60828

vs.

1 4 I \1 CC 0 1 0 8

ABM,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, notice, temporary total
disability, permanent partial disability, medical expenses, and being advised ofthe facts and law,
affirms and adopts the Decision ofthe Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 19, 2012, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalfofthe Petitioner on account of said accidental
injury.

(§4(d))
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
TJT:yl
0 2/1 0/14

FEB 1 3 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

STEKALA. BRONISLAWA

Case#

04WC060828

Employee/Petitioner

ABM
Employer/Respondent
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On 12/1 9/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0233 KENNETH B GORE LTD
DONNA ZADEIKIS
39 S LASALLE ST SUITE 1205
CHICAGO, IL 60603

1120 BRADY CONNOLLY & MASUDA PC
MARKFVIZZA
ONE N LASALLE ST SUITE 1000
CHICAGO, IL 60602

STATE OF ILLINOIS

COUNTY OF COOK
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Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

[8J None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
BRONISLAWA STEKALA

Case # 04 WC 60828

Employee/Petitioner

Consolidated cases:

v.

ABM
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Chicago, on 11/07/2012. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

B.
C.
D.
E.
F.
G.
H.
I.
J.

D Was there an employee-employer relationship?

Diseases Act?

D

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D Was timely notice of the accident given to Respondent?
CR} Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
[g} Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [8J What temporary benefits are in dispute?
0 TPD
0 Maintenance
[81 TID
L. CR} What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
0. Oother _

D

D
D

0
0

ICArbDec 2110 }()() lV. Randolph Street 118-200 Chicago.IL 60601 3121814-6611 Toll-free 866/352·3033 Web site: www.iwccil.go1•
DownsTate offices: Collinsl'ille 6181346-3450 Peoria 3091671-30/9 Rockford 8151987-7292 Springfield 2171785-7084
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• FINDINGS

On 12/02/2004, Respondent was operating under and subject to the provisions of the Act.
On this date, an

employee~employer

relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $20.280.00; the average weekly wage was $390.00.
On the date of accident, Petitioner was 47 years of age, married with !ill dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.
Respondent is entitled to a credit of $115.296.93 under Section 80) of the Act.
ORDER

Petitioner failed to meet her burden of proof regarding the issue of causation. Claim
denied.
Unless a party files a Petitio11 for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
STATEMENT OF INTEREST RATE

12/18/12
Date

ICArbDcc p. 2

DEC 19 2012

Bronislawa Stekala v. ABM- American, 04 WC 60828
Attachment to Arbitration Decision
Page 1 of2
Findings of Fact
The Petitioner testified that the last date she worked for the Respondent was December 4, 2004. She was
employed by Respondent as a janitor. Her duties included cleaning office buildings. She would vacuum, mop
and take out garbage. She had worked for 11 years prior to this for Respondent. On the date of accident, she
was emptying garbage cans and pulling out a large, heavy trash bag when she fell backwards. She believes she
had a loss of consciousness. She was taken to the emergency room. She was treated at Northwestern
Emergency Room and she gave a history of hitting her head and back and having neck and low back pain. She
also had pain that went down her left and right arms and down her right leg. They told her to follow up with her
doctor. She was seen at Union Health, which was where her doctor was. She testified that before the accident,
she had no low back pain and was able to do her job. She also testified that she had no history of depression
before the accident. She was seen at Union Health on December 7, 2004. They gave her a brief exam and she
treated with Mercy Works. She treated there on December 8, 2004, and December 27, 2004. On December 27,
2004, she told them she had blunt head trauma, and they told her she suffered a cervical strain with left
radiculopathy and a lumbar strain with right radiculopathy. They kept her off work until January 5, 2005. She
wanted to have physical therapy, but it was not authorized.
She returned to Union Health on January 10, 2005, and on January 19, 2005, they referred her to Dr. Nam,
an orthopedic specialist. They then decided to refer her to a neurosurgeon. She was seen by Dr. Kayvanara, a
neurosurgeon. A repeat CT and MRI were recommended. Then she began treating with Dr. Englehart at
University of Illinois Chicago. He performed two surgeries on her spine: on December 7, 2005, a cervical
discectomy, and on February 16, 2006, a lumbar fusion. He also performed a carpal tunnel release, which was
not related. She had a follow-up with Dr. Englehart on March 15, 2007, and was having difficulty with her
legs. Her spine is still bad. Pain radiates to her legs and she stopped feeling her left leg. She was seen by Dr.
Slavin for a spinal cord stimulator. She had follow-up treatment from 2008 through 2012. She had pain in her
upper back and lower back. She takes four to five Hydrocodone tablets a day. She has developed a new
symptom where her feet get cold. She has pain in her back that travels through her head and both arms. Her
low back pain goes down both legs. She wears a brace on her left leg, as she will fall without her brace. She
has trouble walking more than half a block and does not use stairs. She cannot stand more than five minutes.
On cross-examination, Petitioner testified that she never had any prior problems to her neck or back. She
has always had the cervical and lumbar pain.
The medical records show that the petitioner had neck pain as early as March 2004. At that time, her
family doctor had noted that she was complaining of neck pain for three weeks. She was diagnosed with
chronic neck pain in May 2004. In November 2004, she was treated for back pain. She noted at that time that
her back pain was unbearable. She was also treated for depression and referred to a psychiatrist on November
24, 2004.

Based on the foregoing, the Arbitrator makes the following conclusions:
Regarding the issue of causation, the Arbitrator finds that the Petitioner failed to meet her burden of proof.
This finding is based primarily on the Petitioner' s lack of credibility. Her testimony was clearly contradicted
by her medical records. She testified that she never had any back pain or neck pain before this incident and had
not treated for depression. The medical records from her family doctor indicate that her neck pain seven
months before this was diagnosed as chronic, and less than a month before the accident, she was describing her
back pain as unbearable. Further, it should be noted that the treating records indicate that there was a referral to
a psychiatrist approximately one week before the incident.

- Bronislawa Stekala v. ABM- American, 04 WC 60828
Atta-chment to Arbitration Decision
Page 2 of2

The Arbitrator fmds the opinions of Dr. Bauer both credible and persuasive. Dr. Bauer was the only
doctor to review all the medical records. (RX 12) He noted her treatment in March and May 2004 for neck
pain, which the Petitioner denied. The records of Accelerated Rehab show that on May 25, 2004, the Petitioner
had a complaint of insidious onset of cervical pain, left worse than right, for about six months. On July 14,
2004, she was complaining of pain in her right lower leg. Dr. Bauer noted that a CT of the cervical spine was
performed in December 2004 and showed a 2mm anterior listhesis at C3-4 secondary to moderate left facet
hypertrophy. The CT scan also showed degenerative disc disease in the remainder of the lumbar spine. As Dr.
Bauer noted, the Petitioner had a history of spinal stenosis as early as February 9, 2004. There is also reference
to a 2003 MRI scan by Dr. Lesniak in his note of April6, 2005. (RX 12) The petitioner complains of referred
symptoms to both legs consistent with spinal stenosis. There are no acute abnormalities identified in either of
the lumbar MRl scans or at the time of the spinal fusion. (RX 12) Dr. Bauer also noted that the findings on the
MRI of December 20, 2004, would not cause left arm symptoms. (RX 12) The MRl of March 15, 2005,
(RX 7) again revealed a slightly eccentric disc on the right at C5-6 and was interpreted as not causing nerve root
compression on either right or left side. No acute disc herniation was identified by Dr. Englehart, and the
osteophytes he found are of a chronic, degenerative nature. (RX 12) Dr. Bauer found that after review of the
records and the operative reports, that the neck pain and osteophytes clearly preceded the incident of December
2, 2004. (RX 12) He notes that the herniated disc on the right at C5-6 which was found on the MRI would not
have caused left upper extremity symptoms. (RX 12)
It is apparent from the reports that the surgeons did not have the benefit of the Petitioner's previous
medical records, and therefore were unable to have the complete facts regarding the petitioner' s histories in
front of them. Therefore, any opinions they may have had regarding causal connection are flawed, due to the
petitioner's less than candid history regarding her prior neck and low back problems. The medical records also
note a worsening depression over the months of October and November 2004. (RX 1-3) Those reports also
note that the Petitioner felt she was being discriminated against at work and that she was moved to a different
building and did not like it. (RX 2)
Based upon the inconsistency between the Petitioner's testimony and her own medical records, the
Arbitrator finds that Petitioner failed to meet her burden of proof on the issue of causation. Based on this
fmding, all other issues are rendered moot.

• ...
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STATE OF ILLINOIS

)

) ss.
COUNTY OF
WILLIAMSON

)

~ Affirm and adopt

D Affirm with changes
D Reverse
D Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e}l8)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Joseph Geyman,
Petitioner,

vs.

NO: 12WC 32505

SOl/Shawnee Correctional Center,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of nature and extent of Petitioner's
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 15, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
mJury.
DATED:
KWL!vf
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

141l~CC0109
GEYMAN, JOSEPH

Case#

12WC032505

Employee/Petitioner

SOl/SHAWNEE CORRECTIONAL CENTER
Employer/Respondent

On 7/15/2013, an arbitration decision on this case was filed with the Illinois Workers• Compensation
Commission in Chicago, a copy of which is enclosed.
If the Con:unission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

#6 EXECUTIVE DR

2101 S VETERANS PARKWAY"

SUITE 3

PO BOX 19255

FAIRVIEW HTS, lL 62208

SPRINGFIELD, IL 62794-9255

0558 ASSISTANT ATTORNEY GENERAL
FARRAH L HAGAN
601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO,IL 60601-3227

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS
PO BOX 19208
SPRINGFIELD, IL 62794-9208

BEni'lfl~b ~~~a Uuel!nd iiariiill rnilfi
pursuant to 820 lltS 305 I 14

JUL 1'5 2013
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!Iiiiis Warkers' ~tion Connisslon

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

STATE OF ILLINOIS
)SS.

COUNTY OF WILLIAMSON)

~ None of the above
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Joseph Geyman

Case# 12 WC 32505

Employee/Petitioner

v.

Consolidated cases: n/a

State of Illinois/Shawnee Correctional Center
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Herrin, on June 13, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C.
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. DIs Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
~TID
L. ~ What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _ _

0

D

0
0

D

0

ICArbDec 110 /00 W. Randolph Street 118-100 Clricago. IL 6060/ 311•1114-661/ Toll-free 11661351-3033
Web site ~tww iwcc il.go••
Downstatt: offices· Colfinsl'ille 6/81346·34511 Peoria 309/671-3019 Roc~ford ll/j ·9111-7292 Sprmtfield 11 71785-7084
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FINDINGS

On August 14,2012, Respondent was operating under and subject to the provisions ofthe Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $58,680.00; the average weekly wage was $1,128.46.
On the date of accident, Petitioner was 42 years of age, married with 4 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $amounts paid for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $amounts paid.
Respondent is entitled to a credit of amounts paid under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 1, as
provided in Sections 8(a) and 8.2 of the Act subject to the fee schedule. Respondent shall be given a credit of
amounts paid for medical benefits that have been paid, and Respondent shall hold Petitioner harmless from any
claims by any providers of the services for which Respondent is receiving this credit, as provided in Section 8(j)
of the Act.
Respondent shall pay Petitioner temporary total disability benefits of $752.31 per week for three and sixsevenths (3 6/7) weeks commencing November 22,2012, through December 19,2012, as provided in Section
8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability of $677.08 per week for 48.375 weeks because the
injuries sustained caused the 22 112% loss of use of the left leg as provided in Section 8(e) of the Act.
Respondent shall pay Petitioner compensation that has accrued from January 28, 2013, through June 13, 2013,
and shall pay the remainder of the award, if any, in weekly payments.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in ei er no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

July 8. 2013
William R. Gallagher, Arbi
ICArbDec p 2

JUL 15 2013

Date

..
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9Findings of Fact

Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on August 14, 2012.
According to the Application, Petitioner injured his left leg/knee while restraining an inmate.
This case was previously tried in a 19(b) proceeding on October 24, 2012, and an award was
written in favor of the Petitioner ordering the Respondent to pay medical and temporary total
disability benefits. Respondent did not file a review of that decision so the primary dispute in this
case is in regard to the nature and extent of permanent partial disability.
Dr. George Paletta performed surgery on November 29, 2012, the procedure consisting of a
partial medial and lateral menisectomy of the left knee. Petitioner recovered from the surgery
and Dr. Paletta opined that Petitioner could do home exercises and that a formal physical therapy
program was not required. Petitioner was released return to work without restrictions effective
December 20, 2012. Dr. Paletta saw Petitioner again on January 28, 2013, and noted that
Petitioner had returned to work full duty and that all activities of daily living were normal. He
opined that Petitioner had an excellent outcome, discharged him from care and stated that
Petitioner was at MMI. Dr. Paletta did not provide an AMA impairment rating report nor was
such a report obtained on behalf of the Respondent.
At trial, Petitioner testified that while he was able to return to work without restrictions, that
when he stands for long hours, in particular, while at work on concrete surfaces, his knee hurts.
Petitioner further testified that his knee pain has limited his ability to stay in shape and that he
has limited his physical activities such as running and basketball. Petitioner continues to take
over-the-counter medication on an "as needed" basis.
Conclusions of Law
In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that all the medical treatment provided to Petitioner was reasonable and
necessary and that Respondent is liable for payment of the medical bills associated therewith.
Respondent is to make payment of the medical bills identified in Petitioner's Exhibit 1 as
provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule. Respondent shall be
given a credit for medical benefits that have been paid and Respondent shall hold Petitioner
harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 80) of the Act.
In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner is entitled to temporary total disability benefits for three
and six-sevenths (3 6/7) weeks, commencing November 22,2012, through December 19,2012.
In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:

Joseph Geyman v. State of Illinois/Shawnee Correctional Center 12 WC 32505

..

·.
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The Arbitrator concludes that Petitioner has sustained permanent partial disability to the extent
of22 1/2% loss of use of the left leg.
In support of this conclusion the Arbitrator notes the following:
Neither Petitioner nor Respondent tendered into evidence an AMA impairment rating report.
At the time of the accident, Petitioner was a Correctional Officer, and his job duties required him
to stand on his feet on a concrete surface for considerable periods of time, although not the entire
working day.
Petitioner was 42 years of age at the time of the accident meaning that he will have to live with
the effects of this injury for a considerable period of time.
Petitioner was able to return to work in his normal capacity so there is no evidence that this
injury will have any effect on his future earning capacity.
The medical treatment indicates that Petitioner sustained tears to both the lateral and medial
meniscus which required surgery. Petitioner credibly testified that he still has some symptoms
and he has modified his level of activities as a result thereof.

Joseph Geyman v. State of Illinois/Shawnee Correctional Center 12 WC 32505

STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

U Affirm and adopt (no changes)

D Affirm with changes

D Reverse IChoose reason!
~ Modify ~ownl

lJ Injured Workers' Benefit Fund

D Rate Adjustment Fund (~8(g))

D Second Injury Fund (§8(e)18)
D PTD!fatal denied

~ None of the above

BEFORE THE ILLINOIS WORKERS ' COMPENSATION COMMISSION
Bernard Butler,
Petitioner,
NO: 04 we 18116

vs.

McDaniel Fire System,
Respondent.

1 4 I\'JCC0110

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the C01mnission, after considering the issues of accident, causal cmmection,
medical expenses, temporary total disability, Section 8U) credit, and nature and extent of the
disability, and being advised of the facts and law, vacates the Arbitrator's award of credit to
Respondent for $8,910.40 for temporary total disability payments, modifies the award of Section
8(j) credit to include the $8,910.40, and reverses the Arbitrator's finding of causal connection
for the period after May 7, 2004. The Commission reduces the temporary total disability and
nature and extent awards and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.
On January 7, 2004, Petitioner, working as a union sprinkler fitter, descended a scissor
lift, struck his right knee, and fell backwards, twisting that knee as he fell. Petitioner was
diagnosed with a right medial meniscal tear and underwent arthroscopic surgery to repair the
tear. On May 7, 2004, Petitioner reported to his surgeon, Dr. Luke, that he had no pain, he had
full range of motion, and he could perform all of his activities. Dr. Luke released him to return
to work without restrictions on that date.
Petitioner testified at hearing that when he attempted to return to work following his first
surgery, Respondent advised him that he was laid off. He continued to work full duty as a union
sprinkler fitter for different employers until October 16, 2005, when he retired and moved to
Florida. On October 19, 2005, Petitioner sought treatment for his right knee with Dr. Schiappa,
who perfonned a partial meniscectomy to repair a radial tear of the posterior hom of the medial
meniscus on December 22, 2005. Dr. Schiappa causally related Petitioner's condition to his
work accident in 2004, found his condition was pennanent, and suggested a total knee
replacement might eventually become necessary. Petitioner testified at hearing that his right
knee is painful and he uses a cane.

(§4(d))

04 we 18116
Page 2 of4
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Prior to hearing, the parties stipulated that Respondent was entitled to Section 8U) credit
for medical expenses paid by Respondent's group health insurer and disability payments made
by its group non-occupational disability insurer. At hearing, the parties stipulated that
Respondent was entitled to Section 8(j) credit for disability payments made in the amount of
$8,910.40, that the related medical expenses totaled $42,411.59, and that Respondent's group
health insurer had paid $40,807.26 toward the medical expenses.
Arbitrator Thompson-Smith entered her Decision on February 6, 2013, and Petitioner
filed a "Motion to Recall Arbitrator's Decision" on February 28, 2013, seeking correction of the
PPD rate and Section 8(j) credit award. The Arbitrator granted Petitioner's Section 19(f) Motion
and filed her Corrected Decision on April 9, 2013, modifying the PPD rate as requested and
revising the paragraphs of the Decision pertaining to credit for Respondent's or its insurer's
payments. Respondent appealed on the issues of accident, causal connection, medical expenses,
temporary total disability, Section 8U) credit, and nature and extent of the disability.
Temporary Total Disability Credit. At hearing, the parties stipulated that Respondent
was entitled to Section 8U) credit of $8,910.40 with respect to TTD payments. However, on the
Request for Hearing form presented prior to trial, the parties stipulated that Respondent had paid
no TTD or maintenance. In both her original and corrected Decisions, the Arbitrator notes that
"Respondent shall be given a credit of $0.00 for TTD, $8,910.40 for TPD, $0.00 for
maintenance, and $0.00 for other benefits, for a total credit of$8,910.40," and in her Order finds
that "Respondent shall receive a credit of $8,910.40 for payment of temporary total disability
pursuant to Section 8(b) of the Act." Pursuant to Walker v. Illinois Workers' Compensation
Commission, 345 Ill. App. 3d 1084, 804 N.E.2d 135, 138, 281 IlL Dec. 509 (41h Dist. WC 2004),
the Request for Hearing is binding on the parties as to claims made therein, and Respondent is
bound by its stipulation that it had paid no TTD or maintenance benefits. Moreover, there is no
evidence in the record to support the Arbitrator's finding that Respondent paid $8,910.40 in
disability benefits, and the parties stipulated on the record at hearing that Respondent was
entitled to a Section 8(j) credit of $8,910.40 for disability payments. Tr. 10. Therefore, the
Commission strikes the following paragraph of the Arbitrator's Order of her Corrected Decision:
"Respondent shall receive a credit of $8.910.40 for payment of temporary total disability
pursuant to Section 8(b) ofthe Act."
Section 8(j) Credit. Arbitrator Thompson-Smith found that Respondent was entitled to
Section 8(j) credit of $46,717.66. The amount appears to be the sum of the medical expenses
paid by Respondent's group health insurer ($40,807.26) and the net amount paid to Petitioner by
Respondent's group disability insurer ($5,910.40), according to Respondent's Exhibit 4.
However, pursuant to the parties' stipulation on the record (Tr. 10), Respondent was entitled to a
Section 8(j) credit of$8,910.40 for payments made by its disability insurer. That amount, when
added to the group health payments, totals $49,717.66 in Section 8(j) credit. The Commission
vacates the Arbitrator's award of $46,717.66 in Section 8(j) credit to Respondent and increases
the credit to $49,717.66.

04 we 18116
Page 3 of4

Causal Connection. Arbitrator Thompson-Smith found that Petitioner's second right
knee surgery was causally related to his January 7, 2004 work injury and found Respondent
liable for all temporary total disability and related medical expenses through February 20, 2007.
Respondent argued on appeal that Petitioner's condition of ill-being at the time of hearing was
not causally related to his work accident. It noted that Petitioner's surgeon found him at
maximum medical improvement and returned him to full duty work on May 7, 2004. Petitioner
worked full duty for different employers for 19 months before seeking additional treatment for
his right knee. Respondent argues that all treatment and lost time after May 7, 2004 is not
causally related to Petitioner's January 7, 2004 work injury.
Petitioner offered the causation opinion of his second surgeon, Dr. Schiappa, who
causally related his condition and need for his second surgery to the January 7, 2004 accident.
Respondent argues that Petitioner never returned to the first surgeon after his release and
continued to work full duty for 19 months before seeking treatment. The Commission notes that
Dr. Schiappa admitted that he had not reviewed Petitioner's medical records, did not know
whether Petitioner had taken pain medications during the period between his release by Dr. Luke
and his initial appointment with Dr. Schiappa, and did not inquire whether Petitioner had
sustained a second injury following his first surgery. Given these omissions, the Commission
finds that Dr. Schiappa's causation opinion is entitled to no weight. Moreover, an MRI
performed on February 11, 2004, shortly after the first accident, revealed Petitioner's medial tear
that was repaired by Dr. Luke, but not the radial tear surgically addressed by Dr. Schiappa.
Based upon the gap in treatment from May 7, 2004 to October 19, 2005, on Petitioner's ability to
work full duty for 19 months following his release by Dr. Luke, and upon Petitioner's failure to
provide a credible causation opinion, the Conunission finds that Petitioner reached maximum
medical improvement on May 7, 2004. All subsequent treatment and temporary total disability
are not causally related to his January 7, 2004 work accident, and the Commission fmds that
Respondent is not liable therefor.
The Commission further reduces the Arbitrator's permanency award from 35% to 20%
loss ofuse of the right leg.
All else is affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's finding
that Respondent paid Petitioner $8,910.40 in temporary partial disability benefits is vacated.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to
credit in the amount of$49,717.66 under Section 8(j) ofthe Act; provided that Respondent shall
hold Petitioner harmless from any claims by providers of the benefits for which Respondent is
receiving credit under this order.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner temporary total disability benefits of$888.00 per week for 11-617 weeks, commencing
January 8, 2004 through January 9, 2004 and February 14, 2004 through May 6, 2004, as
provided in §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner all reasonable and necessary medical expenses incurred prior to and including May 7,
2004. All subsequent medical treatment is found not causally related to Petitioner's January 7,
2004 injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner the sum of$550.47 per week for a period of43 weeks, as provided in §8(e) ofthe Act,
for the reason that the injury sustained caused the loss ofuse of20°·o ofthe Petitioner's right leg.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf ofPetitioner on account of said accidental injury.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, ifany.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
$12,000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

o-12117/13
drd/dak
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Case#
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Employee/Petitioner

McDANIEL FIRE SYSTEMS
Employer/Respondent
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On 4/10/2013, an arbitration decision on this case was filed with the lllinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0226 GOLDSTEIN BENDER & ROMANOFF
OAVIDZ FEUER
ONE N LASALLE ST SUITE 2600
CHICAGO, IL 60602
0532 HOLECEK & ASSOCIATES
STUART PELLISH
161 N CLARK ST SUITE BOO
CHICAGO, IL 60601

STATE OF ILLINOIS

)

)SS.
COUNTY OF COOK

)

0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)

[8] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION CORRECTED DECISION

Bernard Butler

Case#04 WC 18116

Employee/Petitioner

Consolidated cases:

v.

McDaniel Fire Systems
Employer/Respondent

14ItVCC0110

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Peterson and Thompson-Smith, Arbitrators of the Commission,
in the city of Chicago, on February 24,2010 and December 7, 2012. After reviewing all of the evidence
presented, the Arbitrator. Lynette Thompson-Smith hereby makes findings on the disputed issues checked
below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational

Diseases Act?
B.
Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. [8] Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
D TPD
D Maintenance
[81 TID
L.
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
o. Oother _ _

0

D

0

0
0
lZJ
lZJ
lZJ
0

0
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FINDINGS.

On January 7, 2004, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition ofill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $69,264.00; the average weekly wage was $1 ,332.00.
On the date of accident, Petitioner was 49 years of age, married with 1 dependent child.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TID, $8,910.40 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $8,91 0.40.
Respondent is entitled to a credit of$40,807.26 under Section 8(j) of the Act.
ORDER

Respondent shall be given a credit of $46,717.66 for benefits that have been paid pursuant to Section 80) of the Act and
Respondent shall hold petitioner harmless from any claims by providers of the services for which Respo~dent is receiving
this credit.
Respondent shall receive a credit of $8,910.40 for payment of temporary total disability pursuant to Section 8(b) of the

Act.
Respondent shall pay Petitioner temporary total disability benefits of $888.00 per week for 76 317 weeks, commencing
118/2004 through 1/9/2004; 2/14/2004 through 5/6/2004; and 12/10/2005 through 2/20/2007, as provided in Section 8(b)
of the Act. Respondent shall pay Petitioner the temporary total disability benefits that have accrued from January 8, 2004
through February 20, 2007, and shall pay the remainder of the award, if any, in weekly payments.
Respondent shall pay reasonable and necessary medical services of $42,411.59, awarded to the petitioner, less
Respondent's Section 80) credit, pursuant to Sections 8(a) and 8.2 of the Act, where applicable.
Respondent shall pay Petitioner permanent partial disability benefits of $550.47/week for 70 weeks, because the injwies
sustained caused the 35% loss of the right leg, as provided in Section 8(e) of the Act.
RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.
STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

April 9, 2013
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FINDINGS OF FACf

The disputed issues in this matter are: 1) accident; 2) causal connection; 3)
notice; 4) temporary total disability; 5) nature and extent; and 6) medical
services and bills.
Mr. Butler testified he is now retired, living in Florida. He formerly resided in
Chicago.
On January 7, 2004, he was employed as a union sprinkler fitter working at
McDaniel Fire Systems. Near break time, as he was coming off of-a scissor lift, he
missed one of the receded steps and struck his right knee on the flat end of the
scissor lift. He fell backwards, twisting his right knee.
Mr. Butler denied having any prior injuries to the right knee and continued his
full-time work on January 7, 2004. He testified that he spoke to a co-worker,
Anderson Evans, about his knee the day that he injured it and that unrebutted
testimony was corroborated by Mr. Anderson Evans when he testified. Mr. Evans
testified that he witnessed the accident and approached the petitioner to inquiry
whether or not he was injured. See, Tr. Pgs. 12-13; 57-58.
The next day, he called and spoke with Mr. Anderson Evans, asldng him to call
the project manager, Dave Stevens, to inform him he that his knee was sore and
would not be in work that day. Mr. Butler testified he did not call Mr. Stevens
because he did not have his phone number. See, Tr. Pgs.14-15 & 57-58.
Mr. Butler returned to full-time work on January 9, 2004. He returned to fulltime employment, with no restrictions, working as a union sprinkler fitter at the
University of Illinois parking garage project. He subsequently worked full-time
at the Northeastern University project. While working at both of these projects,
he was not wearing any braces on his right knee.
Mr. Butler testified his right knee became progressively more painful. He sought
out medical care for the first time on January 27, 2004. He presented to Dr.
DeSilva and Petitioner aclmowledged that he did not tell Dr. DeSilva of a workrelated accident regarding his right knee. At a subsequent visit, Petitioner was
directed to undergo an MRI of the right knee. It was only after the MRI on
February 16, 2004, which showed a bone bruise, or a micro-trabecular fracture
and a meniscus tear, did the petitioner acknowledge that, for the first time, he
spoke with one of the superintendents from McDaniel Fire Systems, informing
him of the January 7, 2004 occurrence. Mr. Butler acknowledged up until that
time, he had not filled out an accident report regarding a work-related accident
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and his explanation was that he did not think that he had hurt his knee that
badly.
Dr. DeSilva referred the petitioner to Dr. Kevin Luke, who diagnosed him as
having suffered a tear of the medial meniscus in his right knee. On March 2,
2004, Dr. Luke performed an arthroscopic surgery, repairing a tear of the medial
meniscus and subsequent to surgery; and Petitioner remained under his care. At
his last visit with Dr. Luke, on May 7, 2004, Petitioner informed Dr. Luke that he
had no complaints of pain or any problems with his right leg. On physical
examination, Dr. Luke noted Mr. Butler had full range of motion of his right leg
and commented that Petitioner was up and ambulating without any external aids.
Dr. Luke asked Mr. Butler to heel-walk, toe-walk, and squat. Petitioner was able
to perform all of these activities. Dr. Luke directed Mr. Butler to return to fulltime work and no restrictio·n s were imposed.
At his attorney's request, Mr. Butler was examined on June 26, 2004, by Dr.
Barry Lake Fischer. Dr. Fischer reviewed medical records and took a history
from the petitioner. He performed a physical examination and it was his opinion
that Petitioner had sustained a sprain injury to his right knee resulting in internal
derangement, requiring surgical intervention..
Dr. Fischer opined there was a relationship between Petitioner's condition of ill
being on June 26, 2004 and the work-related accident of January 7, 2004 and
that Petitioner's condition of ill being had reached a state of maximum I?ledical
improvement.
After receiving the full-duty release from his treating surgeon in May 2004, the
petitioner continued to work for the next nineteen (19) months as a union
sprinkler fitter. He worked full-time, for various contractors at various jobs. All
of his job assignments were obtained through his union hall and he continued
working, in a full duty capacity, with no restrictions, as a union sprinkler fitter,
until October 19, 2005.
The petitioner testified that he developed pain and swelling in his right knee and
in December of 2005 he presented to Dr. Schiappa, who related this present right
knee condition to the accident of Januacy 7, 2004. On December 22, 2005, Dr.
Schiappa performed a partial meniscectomy to the right leg, after an MRI which
showed a radial tear of the posterior hom of the medial meniscus. The doctor
further opined that because of the two (2) surgeries, the petitioner developed an
arthritic condition that inhibited a full recovery. Dr. Schiappa testified that the
petitioner's condition was permanent and that if the pain became intolerable, he
should consider a total knee replacement. The last visit to Dr. Schiappa was
February 20, 2007, when the petitioner was advised "not to return to his original
job."

2
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Petitioner testified that when he was released to return to work on May 7, 2004,
the respondent informed him that he was laid off. He sought employment
elsewhere and worked for approximately one year; ending his career as a union
sprinkler fitter on October 19, 2005. He testified that he has not gone to work for
any employer since retiring and moving to Florida. He is presently receiving a
retirement pension from the union. He further testified that his knee is painful
and that he needs to use a cane to ambulate.
Mr. Anderson Evans testified that he is a union sprinkler fitter who was working
with Mr. Butler on January 7, 2004; and that he and Petitioner are friends. He
observed Petitioner coming down from the lift and twisting his leg as he was
getting off. Mr. Evans testified he observed the petitioner limping at break time
on January 7, 2004. Mr. Evans further testified that Mr. Butler called him on
January 8, 2004, telling him he was unable to come to work because of his knee
and requested that he notify Mr. Stevens, their supervisor. Mr. Evans testified he
spoke with Mr. Stevens on January 8, 2004, informing him that Mr. Butler had
hurt his knee, on the job and would not be coming to work on that date.

3
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CONCLUSIONS OF LAW

C.

Did an accident occur that arose out of and in the course of
Petitioner's employment by Respondent?

The Arbitrator concludes Mr. Butler suffered a compensable accident on January
7, 2004. Respondent argues Mr. Butler did not suffer an accident, as the first
notification of a work-related accident did not occur until more than a month
after the incident. Respondent further argues that the petitioner continued fulltime work without verbalizing any complaints of a work-related accident,
problems to his knee or seeking medical attention. .Thus Respondent argues Mr.
Butler's testimony of an accident should not be believed. Based on the
corroborating testimony of Mr. Evans, the Arbitrator concludes that the
petitioner suffered an accident, at work, on January 7, 2004, when he missed one
of the steps while exiting the scissor lift.
E.

Was timely notice of the accident given to Respondent?

The Arbitrator finds that both witnesses, i.e. the petitioner and Mr. Evans
testified that Petitioner requested that Mr. Evans notified the respondent's agent
that he injured his knee, at work, and would not be coming in, the day after the
accident. This testimony is unrebutted therefore; the Arbitrator finds that the
Respondent was given timely notice of the accident, pursuant to the Act. It was
Petitioner's unrebutted testimony that on February 16, 2004, he personally
notified one of the superintendents from McDaniel Fire Systems, informing him
of his January 7, 2004 accident; which was within the forty-five (45) day
statutory requirement.
F.

Is Petitioner's current condition of ill-being causally related to
the injury?

The Arbitrator concludes Mr. Butler suffered a tear of the medial meniscus in his
right knee, which caused internal derangement to the right knee. The Arbitrator
further concludes that the necessity for the March 2, 2004 surgery was related to
the January 7, 2004 accident. The Arbitrator bases her decision on the opinions
of Drs. Fischer and Luke and Petitioner's treating doctors. At his last visit with
Dr. Luke, on May 7, 2004, the petitioner informed Dr. Luke he was having no
complaints of pain, nor any problems with his right leg. On physical
examination, Dr. Luke noted that Petitioner had full range of motion of his right
leg and commented that Petitioner was up and ambulating without any external
aids. Dr. Luke asked him to heel-walk, toe-walk, and squat and he was able to
perform all of these functions. Dr. Luke directed Mr. Butler to return to full-time
work and no restrictions were imposed. Also, on June 26, 2004, Dr. Fischer
opined that Petitioner's condition of ill being had reached a state of maximum
medical improvement.
4
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However, Petitioner testified that he again developed pain and swelling in his
right knee and in December of 2005 and presented to Dr. Schiappa; who related
this present right knee condition to the accident of January 7, 2004. On
December 22, 2005, Dr. Schiappa performed a partial meniscectomy to the right
leg, after an MRI which showed a radial tear of the posterior hom of the medial
meniscus. The doctor further opined that because of the two (2) surgeries, the
petitioner developed an arthritic condition that inhibited that knee from full
recovery. Dr. Schiappa testified that the petitioner's condition was permanent
and that if the pain became intolerable, he should consider a total knee
replacement. The last visit to Dr. Schiappa was February 20, 2007, when the
petitioner was advised "not to return to his original job." The Arbitrator
concludes that Petitioner's current condition of ill-being is related to the work
injury.
J.

Were the medical services that were provided to Petitioner
reasonable and necessary and has Respondent paid all
appropriate charges for all reasonable and necessary medical
services?

On May 7, 2004, the physical examination of the treating surgeon, Dr. Luke,
determined that Petitioner was able to ambulate without external aids and able to
heel-toe walk and squat. The doctor stated that Mr. Butler's condition had
reached maximum medical improvement on May 7, 2004. At such time, Mr.
Butler bad no complaints of pain or problems. He was released to return to work
in a full duty capacity. He bad a full range of motion of the knee. He was
discharged from medical care by his treating orthopedic surgeon. Al.so,
Petitioner's expert Dr. Barry Lake Fischer, who examined Mr. Butler one month
later, concluded similarly, that the condition of Mr. Butler's knee had apparently,
reached a state of permanency. However, Dr. Schiappa, upon re-examination
and additional diagnostic tests revealed a second meniscus tear and opined that
this second right knee condition was related to the accident of January7, 2004.
On December 22, 2005, Dr. Schiappa performed a partial meniscectomy to the
right leg, after an MRI which showed a radial tear of the posterior hom of the
medial meniscus. The doctor further opined that because of the two (2)
surgeries, the petitioner developed an arthritic condition that inhibited a full
recovery. The Arbitrator having examined the treating medical records and the
testimony of Petitioner concludes that both surgeries were necessary and
reasonable and related to the work accident.
The parties have agreed to the information contained in Petitioner's Exhibit
Number 4 with respect to the medical providers, the dates of service, copayments by Mr. Butler and payments by the group health carrier. The
Arbitrator awards Petitioner all necessary and related medical services incurred
for the right knee from January 27, 2004 through February 20, 2007; with
Respondent given an Sj credit for amounts paid.
5
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What temporary benefits are in dispute?

Respondent shall be given a credit of $40,807.26 for benefits that have been paid
pursuant to Section 80) of the Act and Respondent shall hold petitioner harmless
from any claims by providers of the services for which Respondent is receiving
this credit.
Respondent shall receive a credit of $8,910.40 for payment of temporary total
disability pursuant to Section 8(b) of the Act.
Respondent shall pay Petitioner temporary total disability benefits of $888.00
per week for 76 3/7 weeks, commencing January 8, 2004 through January 9,
2004; February 14, 2004 through May 6, 2004; and December 10, 2005 through
February 20,2007, as provided in Section 8(b) of the Act.
Respondent shall pay reasonable and necessary medical services directly to the
petitioner, of $42,411.59, less payments made by Respondent, as provided in
Sections 8(a) and 8.2 of the Act, where applicable.

L.

What is the nature and extent of the injury?

The Arbitrator concludes Mr. Butler suffered a 35% loss of use of his right leg.
Petitioner has failed to prove, by a preponderance of the evidence, that he is
permanently, totally disabled.
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STATE OF ILLINOIS

)

) ss.

0

Affinn and adopt (no changes)

D Affinn with changes

IXJ Reverse

COUNTY OF MADISON )

0Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatnl denied
IXJ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Timothy Sykes,
Petitioner,

No. IOWC007919

vs.

A-Z Welding & Machine, Inc.,

14It7CC0111

Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, notice, the
necessity of medical treatment and temporary disability, and being advised of the facts and law,
reverses the decision of the Arbitrator for the reasons stated below.
FACTS
Pre-manifestation date records show that on August 5, 2002, Petitioner sought treatment
with Dr. John Wuellner and complained of pain and discomfort in his wrists that usually
occurred on weekends. Petitioner reported that he worked with signs that were fairly heavy. On
examination, Petitioner had point tenderness and negative Tinel's signs in the wrists. Dr.
Wuellner opined that Petitioner likely had a strain or an "inflammatory process of the wrist"
from the work he did on weekends and recommended that Petitioner wear wrist splints. On
December 9, 2002, Petitioner returned to Dr. Wuellner and reported that his wrists were doing
much better and the splints had helped. Dr. Wuellner noted that Petitioner had high blood
pressure and Petitioner was in the process oflosing weight to lower his blood pressure.
On November 13, 2009, Petitioner sought treatment with Dr. Wuellner and complained
of intermittent numbness in his fingers bilaterally that had worsened in the past four to six
weeks. Dr. Wuellner noted that Petitioner was obese and diagnosed Petitioner with symptomatic
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carpal tunnel syndrome, benign hypertension and controlled mixed hyperlipidemia. On
November 16, 2009, Petitioner underwent clcctromyo&rram and nerve conduction studies of the
upper extremities at Dr. Wuellner's recommendation which revealed severe, bilateral median
entrapment neuropathy and lett ulnar sensory neuropathy. At the arbitration hearing, Petitioner
testified that Dr. Wuellner referred him to Dr. William Hoffman.
On December 18, 1009, Dr. Hoffinan conducted a pre-operative history and physical
examination of Petitioner. Dr. Hoffh1an noted that Petitioner was right-handed and had some
numbness in both hands that bothered him at night and when driving or using a telephone. Dr.
Hoftinan also noted: "[ flor 19 years he did mix paint for Sherwin-Williams and now works as a
machinist, using his hands fairly vigorously." That day, Dr. Hoffman perfonned a right medial
nerve decompression surgery. On January I5, 1010, Petitioner underwent a left median nerve
decompression surgery also pcrfom1ed by Dr. Hoffinan.
At his January 14, 20IO, deposition, Dr. Michael Beatty, a board certified orthopedic
hand surgeon, testified that in September of 20 I I, he perfonned a section 12 examination at
Petitioner's attomey's request. Dr. Beatty opined that Petitioner was at maximum medical
improvement as of his examination. Dr. Beatty described his understanding of Petitioner's job
duties with Respondent:
"His job description was that of a machinist-laborer. And initially he related to
the deburring and sanding activity which was the most problematic for him. And
that work, ami involvement in that work is what led to hand complaints that
subsequently led him to seek treatment; the associated numbness and tingling
involved in the usc or the perfonnance of those kinds of duties. And he did the
debun·ing and the sanding, throughout the day that he described to me as just
hours at a time."
Petitioner also used a grinder to de-burr about 600 to 900 metal pieces each day. Dr. Beatty
opined that based on the history that Petitioner provided and the medical records, Petitioner's
work activities were causally related to the development or worsening of his bilateral carpal
tunnel syndrome. Further, Petitioner's weight, diabetes and high blood pressure were not
causative factors in his development of carpal tunnel syndrome.
On .January 18, 2010, Dr. Hoffman examined Petitioner and noted that Petitioner was
symptom free. Dr. Hoffman recommended that Petitioner retum as needed.
On February 2-t, 2010, Mr. Ten·y Strauch, Respondent's agent, completed an Employer's
First Rep011 of Injury or Illness fonn and indicated that Petitioner sustained an injury to his
hands and wrists on November 16, 2009, as a result of repetitive work. Mr. Strauch also noted
that ..[c)laimant stated injury slatted at prior employment.''
On Murch 2, 20 I 0, Petitioner filed an Application for Adjustment of Claim, alleging that
on November 16, 2009. he sustained repetitive trauma injuries to his hands as a result of his
repetitive work duties.
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On April13, 2010, Dr. Hoffman prepared a narrative report of Petitioner's treatment and
opined:
"As far as causation, Mr. Sykes has bilateral carpal tunnel. It has been my
experience that people who do tremendous repetitious wrist flexing and extending
over prolonged periods of time seemed to have a tendency to start to feel and
express symptoms of carpal tunnel which may reach a point where surgical
intervention can be a consideration. Generally speaking, these patients must
identify the fact that the work activity either aggravated the preexisting symptoms
or initiated those symptoms."
A work analysis report dated June 3, 2010, evaluating the job of a "shop helper," states
that shop helpers are responsible for assisting machinists and other employees in "completing
orders for metal cutting, welding and fabrication." The report summarized that the job of a shop
helper as observed on June 3, 20 I0, "carries no risk for repetitive motion disorders, in particular
CTS due to the more than adequate rest periods and the variability of tasks."
On August 2, 2010, Dr. Mitchell Rotman, a board certified orthopedic surgeon,
performed a section 12 examination at Respondent's request. Dr. Rotman noted that Petitioner
worked for Respondent as a machinist and laborer for some time, and prior to working for
Respondent, detailed parts, ran machines and mixed paints for other employers. Dr. Rotman also
noted that Petitioner did not recall having wrist symptoms before 2009 and Petitioner's job duties
included:
"detailing metal parts, using grinders, sanders and files and deburring tools. He
would do those type of activities for about 50% of the time. He loaded at times 3
inch bars 5 feet long into a lathe. Sometimes they were just 3/8 inch thick and
they would frequently have to change out tools, that the jobs changed day to day.
Other times, he would run and set up machines. He would do some cutting and
sawing and sometimes cut and split and stock wood. Weights varied from ounces
to numerous pounds .... He would use a sanding disc, file or grinder to de-bur
which he felt was about 50% of his day. He worked on the metal burning
machine just a few times."
Dr. Rotman opined that based on the work analysis report and video, Petitioner's work for
Respondent was not repetitive and varied from day to day. Dr. Rotman opined further that
Petitioner's EMG/NCV studies showed that "his carpal tunnel condition had been coming on for
years, [and] that it was already [at] an advanced state when he presented." Petitioner had other
risk factors, including diabetes and obesity, which led to the development of his bilateral carpal
tunnel syndrome.
A handwritten job description dated January 5, 2011, and signed by Petitioner states that
he worked as a machinist and laborer and his symptoms began on November 16, 2009.
Petitioner described his symptoms:
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"Set up and ran various machines. Loading and unloading machines in vices and
clamps. Cleaning up parts with a sanding disces [sic] -holding very small parts
in finger tips to a sanding disc to deber [sic] or using a hand sanding disc to deber
[sic] a large part. Detailing parts using a hand scraper. Maintenance on machines
and cleaning sweeping. Loading and unloading trucks and driving. Splitting
wood for wood burning stoves."
Petitioner also indicated that he used hand grinders and air drills "some times all day," and
worked from 7 a.m. to 5 p.m. on a nonnal workday.
On February 2, 2011, Dr. Beatty wrote a letter to Petitioner's attorney and noted that he
examined Petitioner on January 27, 2011. At the examination, Petitioner reported that his hands
were "okay now" and "the deburring and sanding parts of his job [were] the most problematic
with numbness and tingling occurring throughout the day and increasing toward the end of the
work day when completing those tasks." Petitioner also reported that he performed the tasks of
sanding and de-burring for "hours at a time" and he had no problems with his hands prior to
working for Respondent. Dr. Beatty opined that "it appears that the job description as he related
to me would be the causative basis for the development of his bilateral carpal tunnel syndrome."
An Application for Adjustment of Claim signed by Petitioner on June 9, 2011, alleges
that on May 15, 2009, Petitioner sustained repetitive trauma injuries to both hands and wrists
while working for Versatile Machining, which caused bilateral carpal tunnel syndrome.
At his January 26, 2012, deposition, Dr. Rotman, a board certified orthopedic surgeon,
reiterated his opinion that Petitioner's obesity and diabetes caused him to develop carpal tunnel
syndrome. On cross-examination, Dr. Rotman acknowledged that although Petitioner had carpal
tunnel complaints in 2002, Petitioner had no diagnostic evidence of carpal tunnel syndrome until
2009. In addition, Dr. Rotman opined that if Petitioner performed a heavy activity for over 50
percent of the day, it could have aggravated his predisposition to carpal tunnel syndrome.
At the July 23, 2012 arbitration hearing, Petitioner testified that about 19 years before he
began working for Respondent, he worked in the paint industry for Sherwin-Williams; and about
18 months before he began working for Respondent, he started working for Versatile Machining
full-time. Petitioner's job duties at Versatile Machining included setting up and operating
machines, as well as detailing and cutting parts. In the fall of 2008, Petitioner began working
part-time for Respondent, "a couple hours a couple of times a week during the nights," while he
continued to work full-time for Versatile Machining. In May of2009, Petitioner began working
40 hours per week for Respondent and stopped working for Versatile Machining. Petitioner did
not work overtime often and earned $12.00 per hour while employed with Respondent.
Petitioner's job duties for Respondent included "deburring," cutting, and the use of
grinding wheels. De-burring consisted of using a small disk sander, hand grinder or file to
remove burrs from the edges of various-size metal parts. Each workday, Petitioner de-burred a
couple to hundreds of parts and used a saw to cut 10 to 100 sheets of metal, which weighed about
15 to 20 pounds. Additionally, Petitioner sanded metal parts with a power or hand sander, set up
and loaded machines, and occasionally split wood and drove a Bobcat Petitioner testified that
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the job site analysis video only showed some of the work duties that he performed and it did not
show the speed or frequency at which Petitioner performed his job duties. Petitioner did not
have symptoms in his hands when he worked for Sherwin-Williams and did not have symptoms
between the fall of 2008 and May of 2009. Petitioner has been overweight his entire life and has
never used insulin to manage his diabetes.
In September of 2009, Petitioner began to experience numbness and tingling in his hands.
That month, he spoke with Brian Zirkelbach about his symptoms "in passing a couple times."
Additionally, Petitioner spoke to Mike Zirkelbach and believed the conversation also took place
sometime in September of 2009. In October of 2009, Petitioner spoke to Brian Zirkelbach again
and told him that his symptoms had worsened. In November of 2009, Petitioner had another
conversation with Brian Zirkelbach about his symptoms and Brian told him to "get it taken care
of." Between May 2009 and September 2009, operating the sanders and de-burring parts caused
Petitioner to experience increased pain, numbness and tingling in his hands. Respondent
terminated Petitioner's employment at the end of January 2010.
On cross-examination, Petitioner testified that when he worked for Sherwin-Williams, he
carried and opened paint cans until he became a manager. Petitioner did not recall whether he
sought medical treatment for bilateral wrist pain in August of 2002. Petitioner acknowledged
that while working for Versatile Machining, he sometimes de-burred parts with sanders and
hand-filing tools; however, he worked on machines more than he de-burred parts. While
working for Respondent, Petitioner de-burred parts all day as much as five days a week while he
also operated the machines. Petitioner did not remember signing an Application for Benefits on
June 9, 2011, and could not recall what symptoms he may have experienced in May of2009.
Mike Zirkelbach testified at the arbitration hearing on Respondent's behalf. At the time
of the hearing, Mr. Zirkelbach had been Respondent's coordinator for 11 years and worked
alongside Petitioner when Petitioner worked for him. Petitioner did not have a specific job title
and his job duties included operating machinery, loading and unloading parts into a machine,
driving an automatic vehicle, sweeping floors, answering phones, splitting firewood, polishing
and de-burring parts, operating a saw, and other small jobs. Mr. Zirkelbach performed the same
job duties that Petitioner performed as Respondent's business is not large and everyone is
required to perform various job duties. On average, Petitioner de-burred about 100 parts per day
and at the most, de-burred 200 parts per day. There were some days when Petitioner only deburred 50 parts and it was rare for a worker to perform de-burring for five days straight. At the
most, a worker would de-bur parts for four non-consecutive hours in one day. There is a
significant amount of down time between de-burring parts as workers must wait for each part to
go through a machining process and cool before de-burring. Petitioner would sit on a chair,
organize or clean while waiting for parts to come out of his machine. Mr. Zirkelbach described
the job as "very laid back." Petitioner first notified Mr. Zirkelbach of pain in his hands "probably
a few months before he got operated on or a month before he got operated on, a couple months."
DISCUSSION
The Arbitrator found Petitioner failed to prove that he sustained compensable repetitive
trauma injuries to his hands. The Commission disagrees.
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On November 13, 2009, Dr. Wuellner diagnosed Petitioner with symptomatic carpal
tunnel syndrome. On November 16, 2009, Petitioner underwent diagnostic testing which
showed he had severe, bilateral median entrapment neuropathy and left ulnar sensory
neuropathy. Dr. Hoffman performed a pre-operative history and physical examination on
December 18, 2009, and noted that Petitioner worked as a machinist and used his hands "fairly
vigorously." The Commission notes that Mike Zirkelbach agreed with Petitioner's stated job
duties and only disagreed with the frequency at which Petitioner performed those duties. The
Commission also notes Petitioner testified that the work activities of de-burring and sanding
caused him to experience the most symptoms in his hands, which is consistent with the job
description that Petitioner provided to Dr. Beatty. The Commission finds persuasive Dr.
Beatty's opinion that Petitioner's work activities were causally related to the development or
worsening of his bilateral carpal tunnel syndrome. With respect to Petitioner's 2002 wrist
symptoms, the Commission agrees with Dr. Rotman's observation that although Petitioner had
some bilateral wrist complaints at that time, he had no diagnostic evidence of carpal tunnel
syndrome until 2009. The Commission finds Petitioner proved by a preponderance of the
evidence that he sustained compensable repetitive trauma injuries to his right and left hands as a
result of his repetitive job duties.
With respect to notice, Petitioner testified that in September of 2009, he began to notice
symptoms in his hands and spoke with Brian Zirkelbach about his symptoms "in passing a
couple times." Petitioner also spoke to Mike Zirkelbach and believed the conversation took
place sometime in September of2009. In October of2009, Petitioner spoke to Brian Zirkelbach
again and told him that his symptoms had worsened. In November of 2009, Petitioner had
another conversation with Brian Zirkelbach about his symptoms and Brian told him to "get it
taken care of." Mike Zirkelbach testified that Petitioner told him he had pain in his hands
"probably a few months before he got operated on or a month before he got operated on, a
couple months." The Commission finds that beginning in September of 2009, Petitioner had an
ongoing dialogue with Brian and Mike Zirkelbach about his bilateral hand symptoms, which
continued after November 16, 2009, the date when Petitioner's work-related bilateral hand
symptoms manifested. Mike Zirkelbach's testimony that Petitioner told him he had pain in his
hands about one or two months before the December 18, 2009, surgery shows that Respondent
had timely notice or timely defective notice of Petitioner's work-related repetitive trauma
injuries. Respondent has shown no undue prejudice.
The Commission finds that Petitioner is entitled to medical expenses in the sum of
$15,038.81 for treatment related to Petitioner's bilateral carpal tunnel syndrome. With respect to
temporary total disability, the Commission notes that Petitioner claims he did not miss work as a
result of his work-related injuries. As to the nature and extent of Petitioner's disability, the
Commission finds that Petitioner's injuries caused the loss of the use of the right and left hands
to the extent of 10 percent of each hand.
The Commission notes that at the arbitration hearing, the parties disputed the issues of
benefit rates and wage calculations and the Arbitrator made no findings with respect to these
issues. Petitioner testified that he began working part-time for Respondent in 2008 and became a
full-time employee in May of 2009, working 40 hours per week and earning $12.00 per hour.
When asked if he worked overtime, Petitioner stated that he did not work overtime very often.
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Respondent's Exhibit Eight shows that Petitioner earned $585.00 in November and December of
2008, and earned $16,128.50 between January and November of 2009. It appears that Petitioner
also worked some scattered overtime hours in 2008 and 2009. The Commission declines to
include Petitioner's overtime hours in the calculation of his yearly earnings as Petitioner
provided no specifics about how much overtime he may have worked in the year preceding
November 16, 2009, and whether it was mandatory. The Commission finds that Respondent's
wage documents are more reliable and detailed than Petitioner's testimony regarding his
earnings. Lastly, the Commission finds that Petitioner earned $16,713.50 ($16,128.50 +
$585.00) during the year preceding the manifestation date of his injuries and had an average
weekly wage of$321.41 ($16,713.50/52).
IT IS THEREFORE ORDERED BY THE COMMISSION that the decision of the
Arbitrator filed on August 29, 2012, is hereby reversed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner the sum of $15,038.81 for all reasonable and necessary medical bills related to his
bilateral carpal tunnel syndrome under §8(a) and §8.2 of the Act and subject to the medical fee
schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner the sum of $245.33 per week for a period of 41 weeks, as provided in §8(e) of the Act
and subject to the minimum rate, for the reason that the injuries sustained caused permanent
partial disability equivalent to the 10 percent loss of use of each hand.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $25,200.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for..Review in Circuit Court.

DATED:
MB/db
o-12/18/13

FEB 1 4 2014
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Charles J. DeVriendt

Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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Employee/Petitioner
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On 8/29/2012, an arbitration decision on tlus case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.14% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4888 SHORT & SMITH PC
KEITH SHORT
515 MADISON AVE
WOOD RIVER, IL 62095

2593 GANAN & SHAPIRO PC
IANMWHITE
411 HAMILTON BLVD SUITE 1006
PEORIA, IL 61602
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0
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Rate Adjusnnent Fund (§S(g))
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ILLINOIS WORKERS'
ARBITRATION DECISION
Timothv Sykes

Case# lQ WC 7919

Employee/Petitioner

v.
A-Z Welding and Machine. Inc.

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on July 23, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. ~Was timely notice of the accident given to Respondent?
F. IX] Is Petitioner•s current condition of ill-being causally related to the injury?
G. IX] What were Petitioner•s earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner•s marital status at the time of the accident?
J. IZ] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
0 TPD
D Maintenance
OTTD
L. ~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
0. Oother _ _

A.

D
0

D

D

D
0
0
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FINDINGS

On November 16, 2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $n/a; the average weekly wage was $n/a.

On the date of accident, Petitioner was 50

years of age, married with 0 dependent children.

Petitioner It as received all reasonable and necessary medical services.
Respondent has 11ot paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of$0.00.
Respondent is entitled to a credit of$0.00 under Section 8G) of the Act.
ORDER

Based upon the Arbitrator's Conclusions of Law attached hereto, Claim for Compensation is denied.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

AUIZUSt

Date

ICArbDec p. 2

AUG 291.U\1

27. 2012
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Findings of Fact
Petitioner filed an Application for Adjustment of Claim in which he alleged a repetitive trauma
injury arising out of and in the course of his employment for Respondent. The Application
alleged a date of accident (manifestation) of November 16, 2009, and alleged repetitive work to
both hands and wrists causing bilateral carpal tunnel. Respondent disputed its liability primarily
on the basis of accident, notice and causal relationship.
Petitioner worked for Respondent as a machinist and became employed by Respondent on a parttime basis in November, 2008. From November, 2008, through May, 2009, Petitioner worked as
a machinist for another employer, Versatile Machinery. In May, 2009, Petitioner was laid off by
Versatile Machinery, but he was able to become a full-time employee of Respondent at that same
time.
Petitioner testified that most of the time he spent working for Respondent consisted of running
various machines or deburring or sanding various metal parts. Deburring consists of taking a
small disc sander or hand grinder and knocking the burrs off of the edges of the parts. Petitioner
testified that on some days or weeks, he would de burr hundreds of parts. The precise amount of
deburring required to be performed by Petitioner would vary from one week to the next.
Petitioner testified that he also operated lathes, a manual hydraulic press, and a "CNS" machine
which cuts parts from larger pieces of metal. Petitioner would also cut wood with a chainsaw,
stack the wood and stoke the stoves that heated of the shop. Petitioner would, on occasion, drive
a pickup truck to make deliveries or operate a bobcat.
Petitioner first began experiencing symptoms of numbness in both of his hands in September,
2009. Even though Petitioner was performing similar work for Versatile from November, 2008,
to May, 2009, Petitioner did not experience any hand symptoms during this period of time.
Petitioner testified he informed his employer, Brian Zirkelbach, in September, 2009, that he was
developing numbness and tingling in his hands and the symptoms were when he did deburring
and other hand intensive work.
Mike Zirkelbach, a supervisor/coordinator for Respondent, testified on behalf of the Respondent
and his testimony focused on the nature of Petitioner's job duties. Initially, Mike Zirkelbach
stated that Respondent operated a small machine shop and that it did not produce enough parts
for Petitioner to spend all or even a significant amount of time deburring or polishing parts.
Because of the size of the shop, all of the employees had to do a little bit of everything to keep
the shop running. Zirkelbach testified that no employee of the shop would be de burring parts for
an entire week of work; however, he did testify that perhaps a day or so someone might have to
deburr parts and, even then, it was usually not more than four or five hours for an entire work
week.
A work analysis report was performed by Occupational Consulting and Rehabilitation on June 3,
2010, and a DVD videotape was obtained at that same time. The work activities addressed by the
work analysis included truck driving, bum table watch, CNC lathe, drop band saw, maintenance,
shop cleanup, fork truck and bobcat, and shop sander. The work analysis found that the repetitive
nature of a shop helper job fell short in the number of repetitions associated with increased risk
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for development of cumulative trauma disorders. The work analysis report found the work of the
shop helper did not require the employee to generate forces of a small or large degree of a
constant nature, and found that all of the tasks that were observed that were required of the shop
helper to generate forces common to this job are consistent but not constant. Further, the report
found there was more than adequate periods for muscle rest and regeneration. Both the report
and DVD were tendered into evidence at the time of trial.
Petitioner initially sought medical treatment from Dr. John Wuellner, his family physician, on
November 3, 2009. Dr. Wuellner opined that Petitioner had bilateral carpal tunnel syndrome and
ordered nerve conduction studies to be performed. The nerve conduction studies were performed
on November 16, 2009, and were positive for bilateral carpal turn1el syndrome. Petitioner was
subsequently treated by Dr. William Hoffman, a neurosurgeon. Dr. Hoffman's record contains
the statement that there was no history of hand or wrist trauma, but that Petitioner worked as a
machinist and used his hands fairly vigorously. Dr. Hoffman confirmed the diagnosis of bilateral
carpal tuimel syndrome and performed carpal tunnel surgical releases on the right and left wrist
on December 18, 2009, and January 15, 2010, respectively. Dr. Hoffman did not opine as to
whether or not there was a causal relationship between Petitioner's work activities and the
bilateral carpal tulUlel syndrome condition. Petitioner did not lose any time from work while he
was undergoing this treatment because the Respondent made limited duty available to him.
At the request of his attorney, Petitioner was examined by Dr. Michael Beatty on January 27,
2011, and Dr. Beatty was deposed on January 24, 2012. Dr. Beatty opined that Petitioner's work
for Respondent was a causative basis for the development of bilateral carpal tunnel syndrome or
a worsening of the underlying condition to where it required surgery. The job history as related
to Dr. Beatty was that Petitioner's work required to do detailing, deburring, and sanding of metal
parts throughout the day for about 50% of the time and that Petitioner would have to handle GOO
to 900 pieces of metal per day. Petitioner would then have to grind or deburr them to take off the
sharp edges. Dr. Beatty also took into consideration Petitioner's medical history including the
history of diabetes and obesity but he remained of the opinion that Petitioner's employment
caused or aggravated the carpal tunnel syndrome condition.
At the request of Respondent, Petitioner was examined by Dr. Mitchell Rotman on August 2,
2010, and Dr. Rotman was deposed on January 26,2012. In respect to his work duties, Petitioner
communicated essentially the same information regarding this to Dr. Rotman that he also
communicated to Dr. Beatty. Dr. Rotman also reviewed the job analysis and DVD and concluded
that the work requirements were not nearly as hand intensive as Petitioner had represented them
to be.
Dr. Rotman testified the cause of Petitioner's bilateral carpal tunnel syndrome was his obesity
and diabetes. At the time of Dr. Rotman's examination, Petitioner was 5'8" and weighed 305
pounds and also had a long history of being diabetic. Dr. Rotman testified the work that
Petitioner did for Respondent was not an aggravating factor for the development of the carpal
tunnel syndrome because Petitioner had only worked for Respondent for a short period of time,
the work was not repetitive or heavy enough, and, Petitioner was obese and a diabetic. Dr.
Rotman agreed that the job activities different depicted on the DVD were not consistent with the
Petitioner's description of his job duties.
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Conclusions of Law
In regard to disputed issues (C) and (F) the Arbitrator makes the following conclusions oflaw:
The Arbitrator finds that Petitioner failed to prove that he sustained a repetitive trauma injury to
his hands arising out of and in the course of his employment for Respondent.
The Arbitrator finds the job activities of Petitioner while employed by Respondent were not
sufficiently repetitive to constitute a repetitive trauma injury. Petitioner's job duties varied
substantially on a day-to-day basis and the activity of deburring alleged to be the primary
repetitive trauma was not sufficient enough to constitute repetitive trauma injury. In this respect,
the Arbitrator is persuaded by the testimony of Michael Zirkelbach and his review of the DVD
video.
The Arbitrator finds the opinion of Dr. Rotman be more credible than Dr. Beatty. This finding is
based, in part, on the fact that the history of work activity communicated by Petitioner to Dr.
Beatty was not accurate.
In regard to disputed issues (E), (G), (J), and (L) the Arbitrator makes the following conclusions
of law:
The Arbitrator makes no conclusions of law in regard to these issues as they are rendered moot
by his conclusion in regard to issues (C) and (F).
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Respondent.

DECISION AND OPINION ON REVIEW
UNDER SECTION 8(A)
This cause comes before the Commission on Petitioner's Section 8(a) Petition, filed on
February 28, 2013. A hearing on Petitioner's petition was held by Commissioner Tyrrell on May
23, 2013. The issues under Petitioner's petition were whether Petitioner is entitled to prospective
medical care and whether Petitioner is entitled to the medical expenses he has incurred for
treatment since the arbitration hearing. The Commission, after having considered the record,
hereby finds that Petitioner is entitled to prospective medical care and to the medical expenses he
has already incurred. Petitioner's Section 8(a) petition is granted.
FINDINGS OF FACT
The Arbitrator heard Petitioner's case on September 13, 2011, and awarded Petitioner
permanent partial disability benefits on November 15, 20 II. Petitioner previously had a valid
functional capacity examination that found Petitioner capable of performing at a modified heavy
physical demand level. Petitioner was released to return to work with those restrictions.
Petitioner returned to his position full duty on February 11, 2011, as a mechanic for Respondent.
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He maintains all of Respondent's vehicles, and fire and public works equipment.
Petitioner testified his job requires him to lift heavy weights and exert strong force. Petitioner
testified that two people will carry l 00 pound snow plow blades from the back room out to the
floor. On average, the parts Petitioner works with weigh about 20 to 30 pounds. However, he
does have to apply strong force during his job duties. He is not allowed to use an impact gun to
torque wheels and they have to be torqued at 11 0 to 140 pounds. Instead, Petitioner has to go on
his hands and knees and push until the ratchet clicks. Petitioner explained on cross exam that he
works with tires a lot and Respondent has a new wheel lift system so Petitioner does not have to
lift the heavy tires anymore. Overall, Petitioner testified on direct exam that he does a lot of
bending, twisting, torquing, pushing, pulling, working overhead, getting inside a trunk, working
inside and under a trunk and generally performing a lot of repetitive movement.
After the arbitration hearing, Petitioner returned to his primary care physician, Dr.
Baubly, on November I, 2011, complaining oflow back and leg pain. Dr. Baubly prescribed
Tramadol. Petitioner then saw Dr. Ghanayem, who performed his second surgery, in February
2012. Petitioner was still having low back pain and was totally dependent on narcotics to
function. In March 2012, Dr. Baubly referred Petitioner to a pain management physician for
additional treatment.
Petitioner then treated with Dr. Fikaris, a pain management physician, in August 2012.
Petitioner told Dr. Fikaris that his lumbar spine pain radiated to his right Sl joint and rated his
pain at 5/1 0 but stated it can increase to 9/1 0. Dr. Fikaris prescribed Petitioner Norco and
recommended Petitioner receive a right SI joint injection and a caudal injection into his lumbar
spine. Petitioner had those injections on August 8, 2012, and they provided Petitioner with 20 to
30 percent pain relief for one to two weeks. Petitioner saw Dr. Fikaris again on November I,
2012, and he recommended another injection. However, that injection was not approved and
Petitioner has not received it.
Petitioner then went to Dr. Levin for a Section 12 exam on December 3, 2012. He noted
that Petitioner's low back pain had increased over the past summer and radiated into both his
legs. Petitioner told Dr. Levin that when sitting he has to lean forward to relieve the pressure he
feels in his back and lifting elicits a sharp, stabbing pain in his low back. Dr. Levin offered two
opinions as to the cause of Petitioner's continued pain. Dr. Levin opined that Petitioner either
had cancer in his lumbar spine or the pain was the normal result of intermittent back discomfort
following a lumbar fusion. Petitioner had a bone scan on December 26, 2012, which was
negative and there were no further concerns of spinal cancer. Yet, ultimately, Dr. Levin opined
that any treatment for Petitioner's lumbar spine was not related to the May 2009 work accident.
Petitioner returned to Dr. Ghanayem on January 21 , 2013. Petitioner told Dr. Ghanayem
that he was exceeding his restrictions at work, and he was unsure of how much weight he was
lifting and if he was properly bending and twisting. Dr. Ghanayem recommended that a therapist
visit Petitioner' s work site to ensure that Petitioner's assignments were compatible with his
restrictions and stressed that his restrictions were to be strictly enforced. However, that never
occurred. He told Petitioner to return to work with his previous restrictions and prescribed
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Petitioner a stronger arthritis medication. Dr. Ghanaymen opined that Petitioner's symptoms are
related to his prior back injury and subsequent fusion that was necessary to treat it.
Petitioner testified on direct exam at the hearing that he currently takes Ultram and
Norco, but he is almost out of Norco and tries to save them to fall asleep at night. Petitioner
testified that when he wakes up in the morning, his lower back is always stiff and it takes him
five to ten minutes to loosen up to put on his socks and shoes. Petitioner explained that his
personal life is extremely limited and he no longer participates in activities with his children.
Petitioner testified his children play softball and he used to coach but cannot do that anymore. He
also cannot play catch with them. Petitioner testified that he comes home from work, eats dinner
and then lies down - that is his life. He stated that he has problems falling asleep and takes
Norco so he can sleep. Petitioner stated that he is miserable and always in pain. Petitioner
testified his stabbing pain is in his lower back and he experiences a lot of stiffness to the point he
can hardly move. Petitioner explained that he has to take medications three times a day and just
does not feel right.
Petitioner testified that he feels like his low back has gotten worse and the two surgeries
did not help him. Petitioner explained that his legs ache all the time, like he just ran a marathon.
Petitioner testified he wants to have a second injection and is willing to try anything that will
lessen his pain.

CONCLUSIONS OF LAW
The Commission concludes that Petitioner's current condition in his lumbar spine and his
need for additional treatment as recommended by Dr. Ghanayem and Dr. Fikaris are causally
related to the work accident he sustained on May 20, 2009. We find that Petitioner sustained his
burden of proof under Section 8(a) that his lumbar spine symptoms worsened.
Even though Petitioner was not actively seeking treatment at the time ofthe hearing, he
clearly had unresolved back complaints. Petitioner had two lumbar spine surgeries, but Dr.
Baubly diagnosed Petitioner with failed back surgery. Petitioner sought additional treatment for
his worsening condition within two months of the hearing. There is no indication of any new
trauma, and his syrnptomology is the same type he experienced during his initial treatment.
Petitioner treated with the same physicians before and after the arbitration hearing. Dr.
Ghanayem described Petitioner's pain as "persistent" and opined that Petitioner's ongoing back
complaints were residual from his lumbar spine surgery. Petitioner also began treating with Dr.
Fikaris, a pain management physician, after the arbitration hearing in an attempt to better control
his worsening complaints of pain.
Respondent's Section 12 examiner offered two reasons for Petitioner's continuing pain
complaints. Ultimately, however, Dr. Levin's opinions support Petitioner's contention that his
symptoms continue to relate to the work accident. One ofthe reasons Dr. Levin suggested was
spinal cancer, which was ultimately not found via a bone scan. Dr. Levin's other potential reason
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was that Petitioner's pain is the normal sequalae from the lumbar fusion. Petitioner only
underwent the lumbar surgeries because of the work injury. The surgeries were not successful as
Petitioner experiences extreme lumbar pain. Petitioner testified that his pain is still rather severe
and has become worse. Petitioner has returned to work full duty but essentially all he is able to
do is work and rest in bed after dinner. Petitioner testified that his social life is now very
restricted because ofhis pain. Dr. Levin fails to offer a suggestion as to how Petitioner's
symptoms are no longer related to his work injury.
Petitioner's complaints of pain have increased since the arbitration hearing. Petitioner
testified he heavily relies on prescription medication to slightly ease his pain. He stated that he
feels like he is 80 years old and takes at least five minutes to loosen up in the morning after
waking up. Petitioner testified his sleep is interrupted from the pain. He also explained he is no
longer as active in his children's lives. Petitioner testified that his pain is becoming worse and his
legs now ache.
Petitioner has experienced increasing pain and has continuing medical issues that are
related to his work accident. The treatment Petitioner underwent following the hearing has been
a continuation ofhis previous treatment and appears to have given some pain relief. Therefore,
Petitioner's Section 8(a) motion for medical treatment is granted. We also award Petitioner the
bills he has incurred for treatment for his lumbar spine following the arbitration hearing.
Further, we clarify the Arbitrator's Decision. The Arbitrator awarded Petitioner
permanent partial disability benefits. His order does not specify the body part for which the
benefits are awarded. We clarify that Petitioner is entitled to permanent partial disability benefits
of$664.72 per week for 175 weeks because the injuries sustained the caused the loss of35% of
the person as a whole.
IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner's Section 8(a)
petition for prospective medical treatment in the form of a right SI joint injection, lumbar
epidural steroid injection and pain medication, and for medical bills for treatment he already
underwent subsequent to the arbitration hearing is granted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$664.72 per week for a period of 175 weeks, as provided in §8(d)(2) ofthe Act, for
the reason that the injuries sustained caused the 35% loss of use ofthe person as a whole.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:
TJT: kg
R: 5/23/1 3
51

FEB 1 8 2014

Daniel R. Donohoo
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

FRANKBORT,
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vs.
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Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b- l) having been filed by the Petitioner and
Respondent herein and notice given to all parties, the Commission, after considering the issues of
accident, causal connection, medical expenses, prospective medical treatment, temporary total
disability, whether a non-attorney representative from Respondent can sit in the hearing room
and whisper questions to counsel, whether the Arbitrator was correct in overruling the objection
to Respondent's question regarding Petitioner's referral to Dr. Verma, and whether the Arbitrator
was correct in striking a sentence from Dr. Verma's note relating to causation, and being advised
of the facts and law, modifies the Decision ofthe Arbitrator as stated below and otherwise
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission remands this case to the Arbitrator for additional proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N .E.2d 1322, 35 Ill.Dec. 794 ( 1980).
The Commission modifies the decision ofthe Arbitrator and finds that Petitioner proved
that his right knee and left hip conditions of ill being are causally connected to his work related
accident. We further award Petitioner reasonable and necessary prospective medical treatment
for his right knee and left hip.

(§4(d))
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Petitioner suffered a work related injury on March 8, 2013. Petitioner credibly testified
that while pushing an extremely heavy pallet, he fell on both knees and rolled. Petitioner stated
that it felt like he "bounced" on his left hip. We find the record replete with sufficient evidence
to find that Petitioner proved his right knee and left hip injuries are causally connected. Petitioner
worked for Respondent for 23 years yet never voiced any complaints or sought treatment for his
right knee and left hip until March 8, 2013. Additionally, in the accident report Petitioner filled
out, he wrote that he injured his left knee, left hip and right knee.
Once Petitioner sought medical treatment, his medical records continually reference
complaints of right knee and left hip pain, even though the treatment focused on Petitioner's left
knee. Petitioner treated at Concentra in Hammond the same day as his accident. Petitioner had xrays on March II , 2013, for his right knee and left hip and Dr. Taiwo's note the same day reflect
that Petitioner had pain with palpation and decreased range of motion in Petitioner's right knee
and left hip. Dr. Verma noted on April I, 2013, that Petitioner continues to have right knee
symptoms. Additionally, Dr. Sporer wrote in his June 12, 2013, note that further treatment for
Petitioner's left hip was indicated but advised Petitioner to complete treatment for his left knee
first. Dr. Sporer recommended Petitioner have an MRI ofhis left hip. Moreover, Respondent's
own Section 12 examiner, Dr. Lieber, agreed that Petitioner did not suffer from symptoms to his
left knee, left hip or right knee before the work injury. Dr. Lieber also admitted that he examined
Petitioner's left knee, left hip and right knee and noted they all became significantly worse after
the accident, and that Petitioner's complaints have not abated. Based on Petitioner' s credible
testimony, the accident report, the medical records and the chain of events, we hold that
Petitioner's left hip and right knee conditions of ill being are causally connected. Petitioner is
also entitled to prospective medical treatment for his right knee and left hip as deemed
reasonable and necessary by his treating physicians.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator' s decision
is modified as stated herein.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of$778.07 per week for a period of32-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in § 19(b-l) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$2,019.25 per the fee schedule for medical expenses under §8(a) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize
left total knee replacement surgery as recommended by Dr. Sporer and appropriate postoperative
care, and reasonable and necessary prospective medical treatment for Petitioner's right knee and
left hip under §8(a) of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed .
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$6, 700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:
TJT: kg
0: 211 011 4

FEB 1 8 2014
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Micha ·

DISSENT
I respectfully dissent from the majority's decision. I disagree with the majority' s stretch
in reasoning finding a causal connection regarding Petitioners right knee and left hip. Arbitrator
Kelmanson after conducting a hearing and making a thorough review of the record found it to be
" ... insufficiently developed to make well reasoned findings, which would become the law of the
case, with respect to these conditions" (Arbitrators Decision at P. 8). The Arbitrator then
declined to make requested findings regarding the right knee and left hip. I agree with the
Arbitrator's interpretation of the record. I take issue with the Arbitrator's failure to deliver a
complete decision. When evidence is found to be insufficient as it was here, the burden of proof
has not been met. I would complete the Arbitrator's decision and find no causal connection
regarding the right knee and left hip. I would affirm and adopt the remai
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Kevin W. Lamborn

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b-1) DECISION OF ARBITRATOR

SORT, FRANK

Case#

13WC010583

Employee/Petitioner

ABF FREIGHT
Employer/Respondent
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On 1114/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Unless a party does the following, this decision shall be entered as the decision of the Commission:
1) Files a Petition for Review within 30 days after receipt of this decision; and
993.25 for the final cost of the
2) Certifies that he or she has paid the court reporter$
arbitration transcript and attaches a copy of the check to the Petition; and
3) Perfects a review in accordance with the Act and Rules.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0926 LEONARD LAW GROUP LLC
JOSEPH LEONARD ESQ
300 S ASH LAND AVE SUITE 101
CHICAGO, IL 60607

2965 KEEFE CAMPBELL BIERY & AS SOC LLC
CHRISTOPHER H StPETER
118 N CLINTON ST SUITE 300
CHICAGO, IL 60661
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0 Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

STATE OF ILLINOIS
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~ None of the above

ILLINOIS WORKERS' CO!VIPENSATION COMMISSION
ARBITRATION DECISION
19(b-1)

Frank Bort

Case# 13 WC 10583

Employee/Petitioner

Consolidated cases: _ __

v.

ABF Freight
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.
Petitioner filed a Petition for an Immediate Hearing Under Section J9(b-l) of the Act on August 19, 2013.
Respondent filed a Response on September 6, 2013. The Honorable Svetlana Kelmanson, Arbitrator of the
Commission, held a pretrial conference on October 3, 2013, and a trial on October 22, 2013, in the city of
Chicago. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed
issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

C.

IX] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

Was Respondent operating under and subject to the Dlinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

E.

0 What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

[g) Is Petitioner's current condition of ill-being causally related to the injury?

D.

G.
H.

D What were Petitioner's earnings?
D What was Petitioner's age at the time ofthe accident?

I.

0

J.

[X] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

What was Petitioner's marital status at the time of the accident?
paid all appropriate charges for all reasonable and necessary medical services?

K. (g) Is Petitioner entitled to any prospective medical care?
L. ~ What temporary benefits are in dispute?

D TPD

M.

0

Maintenance

(g) TTD

(g) Should penalties or fees be imposed upon Respondent?

0

N.
Is Respondent due any credit?
0. Oother _ _
lCArbDec/9(b· 1) 1110 100 II' Randolph Street 118·100 Chicago, IL 60601 31118J.I-66JJ Toll-free 866/351-3033
Web site: www.iwcc.il.gov
Downstate offices · Collinsville 6181346-3450 Peoria 3091671-J0/9 Rockford 8151987-7291 Springfield 1171785-7084

FINDINGS

On the date of accident, 3/8/2013, Respondent was operating under and subject to the provisions of the Act
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's left knee condition is causally related to the accident.

In the year preceding the injury, Petitioner earned $58,355.55; the average weekly wage was $1,167.11 .
On the date of accident, Petitioner was 58 years of age, married with 0 dependent children.
Respondent has 11ot paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $20,785.59 for TID, benefits, for a total credit of $20,785.59.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $778.07/week for 32 4/7 weeks,
commencing March 9, 2013, through October 22, 2013, as provided in Section 8(b) ofthe Act. Respondent
shall be given a credit for the temporary total disability benefits that have been paid.
Respondent shall pay the medical bills in Petitioner's Exhibit 12 pursuant to sections 8(a) and 8.2 of the Act.
Respondent shall be given a credit to the extent it had made payments toward these medical bills.
Respondent shall provide the left total knee replacement surgery recommended by Dr. Sporer and appropriate
postoperative care, pursuant to sections 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
temporary total disability, medical benefits, or compensation for a permanent disability, if any.
RULES REGARDING APPEALS Unless a party l) files a Petition for Review within 30 days after receipt of this
decision; and 2) certifies that he or she has paid the court reporter the final cost of the arbitration transcript and
attaches a copy of the check to the Petition; and 3) perfects a review in accordance with the Act and Rules, then
this decision shall be entered as the decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

11/1/2013
Signature of Arbitrator

Date
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
On April 2, 2013, Petitioner filed an application for adjustment of claim, alleging that on
March 8, 2013, he sustained accidental injuries to his knees and left hip that arose out of and in
the course of his employment with Respondent.
Petitioner testified that he worked as a truck driver for Respondent since 1988, most
recently as a pickup and delivery driver. He made 10 to 15 delivery stops a day, and his job
duties included unloading product at delivery stops. He used a hydraulic, "man powered" pallet
jack to unload pallets of product. The jack was not electrically powered. Petitioner denied prior
treatment for either knee or left hip. On cross-examination, Petitioner admitted having knee pain
every so often, along with body aches and pains, attributing them to the physical nature of his
job. The medical records in evidence from Petitioner's primary care physician show no prior
treatment related to either knee or left hip.
Petitioner further testified that on March 8, 2013, he was performing his usual pickup and
delivery duties. One ofhis stops was at Valtech to pick up a skid weighing in excess of 1,400
pounds. Petitioner backed into the loading area, and a Valtech employee used a forklift to load
the skid into the back of the trailer. Petitioner then had to use a pallet jack to move the skid to
the front of the trailer. Petitioner described the accident as follows:
"I went and got my pallet jack secured, untied it, brought it back, jacked
up the pallet and pulled it back about 15, maybe 20 feet inside the trailer. And I
had a 45 foot trailer.
Q. It the pallet in front of you at this time or behind you?
A. The pallet's in front of me and I'm walking backwards pulling it.
***
I got about*** 15, 20 feet, about halfway within the trailer somewhere.
And I stopped it. And going to start pushing it to tum it around and push it the rest
of the way.

***
As I stopped it, you try to do it all in one motion, especially with a heavy
pallet. ***You get an anchor, stop it and pushing- you don't stop and wait. You
try to keep it rolling somehow.
And I started pushing it, and I don't know ifl took one or two steps. I
know I had- just going to start to tum it to spin it around, and I heard a pop in my
knee.

Q. Which knee?
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A. I believe it was my left knee.
Q. What happened?
A. It was like somebody pulled a rug out from under me.
Q. And did you fall?

A. I fell. I went down.
Q. What position did you fall on-or into?

A. I fell on my knees and went over onto- rolled almost I felt like I
bounced onto my hip is what it felt like to me."
Petitioner testified that he felt pain in the knees, especially the left knee. One leg was
underneath him. He "felt like somebody whacked [him] with a baseball bat or a hammer in [his]
knee and [his] hip." It took Petitioner approximately 5 minutes to get up. He secured the pallet
and the jack right where they were, climbed out of the trailer with difficulty and called his
dispatcher, Darrin Marsh. Ultimately, Petitioner was able to drive to the terminal. At the
terminal, Petitioner and Mr. Marsh completed an accident report. Mr. Marsh also took
Petitioner's videotaped statement of the accident. After that, Mr. Marsh sent Petitioner for
treatment to Concentra. Subsequently, on March 12, 2013, Phil Scoggins, a risk manager for
Respondent, called Petitioner and took his recorded statement.
The accident report in evidence states that Petitioner reported falling in the back of the
trailer while making a pickup, injuring both knees and left hip. Petitioner described the accident
as follows: "I was moving pallet (1440 lbs) when I felt and heard my left knee crack and went
out from under me."
The medical records in evidence show that on March 8, 2013, Petitioner saw Dr. Taiwo at
Concentra, who recorded the following history: "Using pallet jack to move heavy skid left knee
popped and gave out fell." Petitioner reported falling on his left side, and complained of severe
pain in the left hip and knee. Gross examination of the left knee revealed no swelling, deformity,
effusion, mass, wound or ecchymosis. The range of motion of the knee and hip was difficult to
assess because of complaints of pain. Dr. Taiwo ordered X-rays, provided Petitioner with
crutches and released him to return to work on sedentary duty. On March 11, 2013, Petitioner
followed up at Concentra, reporting no improvement. X-rays showed osteoarthritis of both
knees and mild osteoarthritis of the left hip. On March 14, 2013, Petitioner began physical
therapy at Concentra. Petitioner consistently described to the physical therapist significant pain
in the left knee and left hip, and mild pain in the right knee. On March 20, 2013, Petitioner
followed up with Dr. Ross at Concentra, reporting persistent pain in the left knee and hip and
stating that the right knee pain was "resolving." Dr. Ross instructed Petitioner to continue
physical therapy and kept him on sedentary duty. On March 27, 2013, Petitioner followed up
with Dr. Ross, reporting no improvement in the left knee or hip and stating that the right knee
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was "better." Dr. Ross referred Petitioner to an orthopedic surgeon and kept him on sedentary
duty.
On Aprill, 2013, Petitioner consulted Dr. Verma, an orthopedic surgeon. In his
testimony, Petitioner explained that his wife had a good experience with another surgeon at
Midwest Orthopaedics at Rush. Petitioner called Midwest Orthopaedics at Rush and asked
which doctor could see him as soon as possible. The staff scheduled him to see Dr. Verma. Dr.
Verma's clinical note from Aprill, 2013, states the following history: "[The patient] presents
today for evaluation of his bilateral knees. He reports a history of an injury, which occurred on
03/08/2013. At that time, he was performing his normal occupation as a driver for [Respondent].
***He states that he was pushing a pallet when he slipped and fell, landing directly onto the
anterior aspect of both knees." Petitioner complained of significant symptoms in the left knee
and milder symptoms in the right knee. Dr. Verma noted that Petitioner walked with an antalgic
gait, using a crutch. Dr. Verma reviewed the X-rays, noting significant degenerative changes in
the knees. He opined that Petitioner "has had an aggravation of preexisting degenerative disease
with knee contusion, left greater than right," performed a steroid injection into each knee, and
took Petitioner off work. On April 22, 2013, Petitioner followed up with Dr. Verma,
complaining ofleft significantly greater than right knee pain as well as left hip pain. Dr. Verma
referred Petitioner to Dr. Sporer, also at Midwest Orthopaedics at Rush, stating that Petitioner
"has essentially bone-on-bone articulation on the medial side." Dr. Verma also wanted Dr.
Sporer to evaluate the left hip.
On May 15, 2013, Dr. Lieber, an orthopedic surgeon, examined Petitioner at
Respondent's request. Dr. Lieber recorded the following history: "The petitioner states that
while using a pallet jack pushing about 1800 pounds of material with the pallet jack and
spinning, twisted felt a popping in his right knee and fell down on the ground, sustaining injury
to his left knee and hip. He states that he struck his right knee on the pallet jack." Petitioner
complained of pain in the knees and left hip. Dr. Lieber noted that Petitioner walked with an
antalgic gait, using crutches. X-rays showed degenerative osteoarthritis of the knees with varus
deformity and "medial joint line bone on bone," the left knee worse than the right, and minor
degenerative changes in the left hip. Dr. Lieber felt Petitioner's subjective complaints of pain in
the knees and left hip were out of proportion of the objective findings, noting "significant
magnification behavior." Dr. Lieber diagnosed osteoarthritis of the knees and minor
degenerative osteoarthritis of the left hip, opining that "Petitioner's current abnormalities are
related to pre-existing abnormalities that are not related to the work event of March 8, 2013," and
Petitioner's "[c]omplaints are degenerative in nature, non-traumatic. There is no evidence of any
acceleration, aggravation of the underlying degenerative osteoarthritis that can be related to
March 8, 2013 traumatic event." Dr. Lieber thought Petitioner might require a total left knee
replacement. However, any medical treatment for the knees or left hip or any restrictions would
not be related to the work accident because Petitioner had reached maximum medical
improvement with respect to the work accident.
On June 12, 2013, Petitioner consulted Dr. Sporer. Dr. Sporer recorded the following
history: "The patient*** states that he had injury to his knees on 03 /08/2013. At that time, he
was working as a driver for [Respondent]. He states, he was pushing a pallet when it slipped and
landed directly on to the anterior aspect of his knees." Petitioner admitted "very infrequent
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intermittent knee pain" and stated that his symptoms became significantly worse after the
accident. Dr. Sporer reviewed the X-rays, noting that they showed severe degenerative arthritis
of the medial compartment with moderate patellofemoral degenerative changes in both knees.
The left hip appeared to show well preserved articular surface. Dr. Sporer opined that "the
majority of [the] symptoms are related to severe underlying left knee degenerative arthritis," and
recommended left knee replacement surgery. Regarding the left hip, Dr. Sporer recommended
completing treatment for the left knee before further evaluating the hip. In an addendum dated
July 5, 2013, Dr. Sporer opined that Petitioner's "current knee pain is an aggravation of a preexisting medical condition due to the alleged injury on 03/08/2013."
Dr. Lieber testified via evidence deposition on September 12, 2013, that X-rays of the left
knee, taken March 11,2013, showed significant preexisting degenerative findings, without
evidence of significant recent trauma. Dr. Lieber explained that he based his opinion of
symptom magnification "[j]ust [on] the antalgic gait and the use of*** crutches." Regarding
causal connection, Dr. Lieber stated:
"From the standpoint that in relation to the March gth, 2013 event, there
was no relationship to the underlying degenerative abnonnalities in that event,
that there was no relationship to the present symptomatic complaints in that event,
and there was no objective evidence of any acceleration or aggravation of his
degenerative joint disease in that of the March gth, 2013 event."
Dr. Lieber continued that the mechanism of injury was "minor in nature and was not significant
enough to cause any significant further damage to the joint that would either require joint
replacement surgery just because of that isolated event and/or evidence from an objective
standpoint of any changes in the soft tissues, the bone or the cartilaginous surfaces." Dr. Lieber
opined that the conditions of Petitioner's knees and left hip would have been the same, regardless
ofthe March 8, 2013, accident. Dr. Lieber agreed that Petitioner's knee condition required
further treatment and work restrictions, maintaining that neither the treatment nor the restrictions
would be related to the work accident.
On cross-examination, Dr. Lieber agreed that the symptoms Petitioner voiced to the
Concentra staff on March 8, 2013, stemmed from the work accident, and the follow-up visits to
Concentra on March 11, 2013, March 20, 2013, and March 27, 2013, also resulted from the work
accident. Further, Dr. Lieber agreed that Petitioner's visits to Dr. Venna on April I, 2013, and
April 22, 2013, were causally related to the work accident. However, Dr. Lieber opined that as
of April22, 2013, Petitioner was at maximum medical improvement and required no further
treatment as a result of the work accident, explaining: "I feel that his symptoms aren't related to
the injury anymore." The following colloquy then occurred:

"Q. Would you admit that the medical records you reviewed prior to your
independent medical evaluation support or suggest that his condition relative to
his left knee, right knee and left hip became significantly worse after the accident?
A. No. His subjective complaints became worse, but there's no objective
evidence that his condition became worse, so I guess that's the definition of what
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your condition is. I'm saying that his subjective complaints became worse;
objective findings in my opinion, no.

***
Q. What I asked you was would you admit that per [Petitioner] his
condition became significantly worse after the accident?

A. His subjective-again, I don't know what you mean by 'condition.'
Condition could mean objective and subjective findings, could mean diagnostic
findings. I don't know. I don't like the word condition. So I'm saying no to that.
Q. Okay. Let me rephrase it then so you can admit or deny. Would you
admit that his subjective complaints relative to his right knee, left knee and left
hip became significantly worse after this accident?
A. Yes.

Q. Would you admit that the accident is a contributing cause to the need
for the additional treatment that you recommended?

A.No.

***
The need for further treatment is not related to the injury."
The colloquy continued:
..Q. Would you agree with me that [Petitioner] had the ability to perform
his full-duty work activities prior to this accident?
A. Yes.

Q. Would you agree with me that subsequent to this accident he has an
inability to perform the same full-duty activities regardless of your opinion on
causation?
A. Yes.

Q. Would you agree with me that petitioner, Mr. Bort, would probably
have gone on to require the treatment you are recommending, Doctor Sporer is
recommending or Doctor Verma is recommending at some point in time in the
future given his age and his condition?
A. Yes.
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Q. Would you agree with me that this injury was responsible in part for
hastening the need for his treatment, alk/a moving up the time frame of this
eventual treatment?
A. No."
Upon further questioning, Dr. Lieber agreed that Petitioner's symptoms had not abated between
the time of the accident and the examination on May 15, 2013, and as of May 15, 2013, and as of
the date of the consultation with Dr. Sporer on June 12, 2013, Petitioner had not returned to his
baseline level of functioning. Further, Dr. Lieber agreed that Petitioner's preexisting
degenerative condition made him more vulnerable to injury.
Dr. Sporer testified via evidence deposition on August 23, 2013, that Petitioner's primary
complaints related to his left knee. Regarding the mechanism of injury, Dr. Sporer understood
that Petitioner was pushing a pallet when it slipped and Petitioner landed directly on the anterior
aspect of his knees. Dr. Sporer diagnosed degenerative arthritis of the knees and possible
intraarticular pathology of the left hip, and reiterated his recommendation for left total knee
replacement and completing treatment for the left knee before further evaluating the left hip.
Based on the chain of events, Dr. Sporer opined the work accident aggravated the underlying
degenerative arthritis and accelerated the need for left knee replacement surgery. Dr. Sporer
admitted the recorded mechanism of injury in his note could contain a typographical error.
When given a hypothetical consistent with Petitioner's testimony, Dr. Sporer testified the
hypothetical did not change his causation opinion or treatment recommendation, explaining that
he based his causation opinion mainly on the chain of events, rather than a precise mechanism of
injury.
Petitioner testified that he had not seen Dr. Sporer since June 12,2013. Petitioner further
testified that Respondent has not authorized the left knee replacement surgery or any other
treatment for his injuries, and he received no treatment for his injuries since June 12, 2013. No
doctor released him to return to work full duty, and Respondent has not offered him any light
duty work Respondent stopped paying temporary total disability benefits as of September 12,
2013, stating it was not responsible for a preexisting condition. Petitioner did not know whether
any of the medical bills from Dr. Venna or Dr. Sporer remained unpaid.
On cross-examination, Petitioner described the accident as follows:
"I was pushing a pallet- and I believe it was my left knee. I heard a pop
and !-both my legs went out from under me. When I heard the pop I believe it
was my left knee. And that-cause that's what I went down on first.

It happened so fast. It was less than a second from one-· I started by
pushing, and I was-the next thing I was on the ground. And the main thing I was
worried about was where that pallet was going. I didn't want it to come back and
roll over."
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In support of the Arbitrator's decision regarding (C), did an accident occur that
arose out of and in the course of Petitioner's employment by Respondent,
the Arbitrator fmds as follows:

Respondent highlights the inconsistencies in the descriptions of the injury between
Petitioner's testimony, the accident report and the various histories recorded by the medical
providers. In its opening statement, Respondent characterized the histories as "slightly
inconsistent." In its closing statement, Respondent conceded the history recorded by Dr. Sporer
likely contained a typographical error. However, in its proposed decision, Respondent contends
that "Petitioner's stories and testimony are inconsistent and unreliable," and "Petitioner cannot
be assumed to be credible in a case in which he has given no less than five different mechanisms
of injury." Respondent asserts that the early descriptions of the injury did not show "direct
trauma" to either knee or left hip. Further, Respondent relies on Dr. Taiwo's examination of the
left knee on March 8, 2013, which revealed no swelling, deformity, effusion, mass, wound or
ecchymosis, and Dr. Lieber's reading of the X-rays performed March 11, 2013, as showing no
evidence of significant recent trauma.
Petitioner points out that Respondent did not introduce into evidence his videotaped
statement or his recorded statement, and asks the Arbitrator to draw an inference that Respondent
withheld the evidence under its control because it is adverse to Respondent' s position.
Having carefully reviewed the record and observed Petitioner's demeanor, the Arbitrator
finds Petitioner credible. In particular, the Arbitrator finds credible Petitioner's testimony that
the accident happened very quickly. During his testimony, Petitioner tried his best to describe
the accident. The gist of Petitioner's testimony is his left knee popped and gave out while he
was maneuvering a 1,400 pound pallet toward the front of the trailer. He fell to his knees and
then his side. The Arbitrator infers from Respondent's withholding of the evidence under its
control that the videotaped statement and the recorded statement corroborate Petitioner's
testimony. See Szkoda v. Human Rights Comrn 'n, 302 Ill. App. 3d 532, 544 (1998); Reo
Movers. Inc. v. Industrial Comrn'n, 226 Ill. App. 3d 216, 223 (1992) ("Where a party fails to
produce evidence in his control, the presumption arises that the evidence would be adverse to
that party").
For the foregoing reasons, the Arbitrator finds Petitioner proved a compensable
accident.
In support of the Arbitrator's decision regarding (F), is Petitioner's current
condition of ill-being causally related to the injury,
the Arbitrator fmds as follows:

Petitioner relies on the chain of events and the opinions of Dr. Sporer and Dr. Verma.
Petitioner contends the work accident caused a mostly asymptomatic preexisting condition to
become highly symptomatic, preventing him from performing his regular job duties.
Respondent, on the other hand, relies on the opinion of Dr. Lieber that Petitioner's current
condition is in no way related to the work accident.
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It is undisputed that Petitioner had significant preexisting degenerative osteoarthritis of
the knees when he sustained work injuries on March 8, 2013. However, it is well established
that "[a]ccidental injury need not be the sole causative factor, nor even the primary causative
factor, as long as it was a causative factor in the resulting condition of ill-being." Sisbro. Inc. v.
Industrial Comm'n, 207 Ill. 2d 193, 205 (2003). The Arbitrator finds the opinion of Dr. Sporer
to be far more credible than the opinions of Dr. Lieber. The Arbitrator finds the opinions ofDr.
Lieber to be conclusory, bordering on intellectual dishonesty, and his deposition testimony to be
evasive. Amongst other things, the Arbitrator finds troubling Dr. Lieber's pronouncement that
Petitioner was magnifying his symptoms because he walked with an antalgic gait and used
crutches to ambulate (presumably the crutches given to him by Dr. Taiwo), even though Dr.
Lieber contemporaneously diagnosed significant degenerative artluitis of the knees, which was
bone on bone in the area of medial joint line, and agreed that Petitioner might require a left total
knee replacement. Furthermore, the Arbitrator finds Dr. Lieber's opinion that Petitioner had
reached maximum medical improvement by April 22, 2013, to be arbitrary and illogical. Based
on the chain of events and the opinion of Dr. Sporer, the Arbitrator finds Petitioner's current left
knee condition is causally connected to the work accident, and Petitioner has not yet reached
maximum medical improvement. See International Harvester v. Industrial Comm'n, 93 Ill. 2d
59, 63-64 (1982) ("A chain of events which demonstrates a previous condition of good health, an
accident, and a subsequent injury resulting in disability may be sufficient circumstantial evidence
to prove a causal nexus between the accident and the employee's injury"); Twice Over Clean.
Inc. v. Industrial Comm'n, 214 Ill. 2d 403 (2005) (The work activity must be a causative factor
in hastening the onset of the disabling condition). As to Respondent's argument that Petitioner
did not sustain "direct trauma" to the knees, the Arbitrator notes that even Dr. Lieber agreed
Petitioner's preexisting degenerative condition made him more vulnerable to injury. It bears
repeating that Petitioner was injured while maneuvering a 1,400 pallet with a non-electrical
pallet jack.

The Arbitrator declines to make findings regarding the right knee condition or the left hip
condition. The Arbitrator finds the record to be insufficiently developed to make well reasoned
findings, which would become law of the case, with respect to these conditions.

In support of the Arbitrator's decision regarding (J), were the medical services that
were provided to Petitioner reasonable and necessary, and has Respondent paid all
appropriate charges for aU reasonable and necessary medical services,
the Arbitrator fmds as follows:
The Arbitrator awards the medical bills in Petitioner's Exhibit 12 pursuant to sections
8(a) and 8.2 of the Act.
The parties stipulated that Respondent should be given a credit to the extent it made
payments toward these medical bills.
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In support of the Arbitrator's decision regarding (K), is Petitioner entitled to any
prospective medical care, the Arbitrator finds as follows:
The Arbitrator finds that the work accident aggravated the preexisting left knee condition
and accelerated the need for knee replacement surgery. Accordingly, the Arbitrator awards the
left total knee replacement surgery recommended by Dr. Sporer and appropriate postoperative
care.

In support of the Arbitrator's decision regarding (L), what temporary benefits are
in dispute, the Arbitrator finds as follows:
The Arbitrator awards temporary total disability benefits in the sum of $778.07 per week
for a period of 32 417 weeks, from March 9, 2013, through the date of the arbitration hearing on
October 22, 2013.

In support of the Arbitrator's decision regarding (M), should penalties or fees be
imposed upon Respondent, the Arbitrator fmds as follows:
Petitioner seeks penalties and attorney fees for nonpayment of temporary total disability
benefits after September 12, 2013, asserting that Respondent' s reliance on Dr. Lieber's opinions
was unreasonable.
As discussed, the Arbitrator has found Dr. Lieber's opinions to be conclusory and not
credible. Nevertheless, Respondent could reasonably dispute causal connection between the
accident and the recommendation for left knee replacement, given that Dr. Taiwo 's examination
of the left knee on March 8, 2013, revealed no swelling, deformity, effusion, mass, wound or
ecchymosis.
The Arbitrator finds that penalties and attorney fees are not warranted under the
circumstances.

..
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

cgj Affinn and adopt (no changes)

U

Injured Workers' Benefit Fund (§4(d))

D Affinn with changes
0 Reverse

D Rate Adjustment fund (§8(g))

D Modify

[g} None of the above

D Second Injury Fund (§8(e)l8)

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Frank Ojeda,
Petitioner,

14IlVCC0114
NO: o9 we 09141

vs.

City of Chicago,
Respondent.

DECISION AND OPfNION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of medical expenses,
prospective medical expenses, causal connection, and being advised of the facts and law, affinns
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
pennanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N .E.2d 1322, 35 Ill. Dec. 794 ( 1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 22, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB \ 91014

a~r ~

David L. Gore
DLG/gal
0: 2/6/14
45

~ ;:r~
Stephen Mathis

A~

Mano Basurto
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

OJEDA, FRANK

Case#

09WC009141

Employee/Petitioner

CITY OF CHICAGO
Employer/Respondent

On 3/22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day before the date
of payment; however, if an employee' s appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0009 ANESI OZMON RODIN NOVAK KOHEN
JEFFREY ALTER
161 N CLARK ST 21ST FL
CHICAGO, IL 60601

0766 HENNESSY & ROACH PC
BRANDON DEBERRY ESQ
140 S DEARBORN ST 7TH FL
CHICAGO, IL 60603

.

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

STATE OF ILLI.i"iOIS
)SS.

COUNTY OF

COOK

)

!X} None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION

1. 4~· l ' 1'l:'f c c ~ . ~ 14

ARBITRATION DECISION
19(b)
Frank Ojeda

J

• .

Case# 09 WC 09141

Employee/Petitioner

Consolidated cases: _ __

v.

City of Chicago
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Svetlana Kelmanson, Arbitrator of the Commission, in the
city of Chicago, on February 8, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.

C.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.

0

What was the date of the accident?

E.

0

Was timely notice of the accident given to Respondent?

F. ~ Is Petitioneris current condition of ill·being causally related to the injury?
H.

0
0

I.

D What was Petitioner's marital status at the time of the accident?

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospective medical care?
L.

0

M.

0

What temporary benefits are in dispute?
0 TPD
0 Maintenance
D TID
Should penalties or fees be imposed upon Respondent?

N.

0

Is Respondent due any credit?

0.

0

Other

ICArbDec/l}(b) 1110 1110 W. Randolph Street #8-.!IJIJ Chicago. IL 6060/ J /.! 814-flfl/1
Toll-free 8flfi!J51-JOJJ
ll'eb site: ,,, II' JII'CC.il gov
Downstate officrs: ColliJin:ille fi/81J4fi-J450 Peoria JOI)ffl7f.JO /I) Rockford 8/51'187-7.!Y.! Springfield.! /71785-7084
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FINDINGS

On the date of accident, 1/6/2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $60, 153.60; the average weekly wage was $1, 156.80.
On the date of accident, Petitioner was 46 years of age, mal'l'ied with 1 dependent child.
Respondent has llOt paid all reasonable and necessary charges for all reasonable and necessary medical services.
Petitioner was temporarily totally disabled from January 7, 2009, through July 6, 2012.
Petitioner is entitled to maintenance benefits from July 7, 2012, through February 8, 2013.
Respondent shall be given a credit of$139,895.74 for TTD and $24,678.40 for maintenance benefits, for a
total credit of$164,574.14.
ORDER

Respondent shall pay the medical bills in Petitioner's Exhibit 12 pursuant to sections S(a) and 8.2 of the Act.
Respondent shall be given a credit for the sums it paid toward these bills.
Respondent shall provide the knee replacement surgery recommended by Dr. Luu and further necessary and
related care for the left knee condition

In no instance shall this award be a bar to subsequent hearing and detennination of an additional amount of
medical benefits or compensation for a temporary or pennanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

3/22/2013
Signature of Arbitrator

ICArbDc:cl9(b)

Dale
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FINDINGS OFFACT AND CONCLUSIONS OF LAW

The issues in the instant 19(b) proceeding are limited to causal connection, medical
expenses and prospective medical care related to Petitioner' s left knee condition. All other
issues are reserved for further proceedings.
Petitioner testified that he worked for Respondent as a union laborer since 1982.
Petitioner had undergone arthroscopic surgery on his left knee in 1993. He denied any treatment
or problems with his left knee after recovering from the surgery, and testified that he returned to
work for Respondent full duty.
Petitioner further testified that on January 6, 2009, he was assigned to the garbage
collection detail. His job duties were to walk behind the garbage truck, collecting garbage and
discarded bulky items and depositing them into the garbage truck. At one point, while crossing
into the next alley, Petitioner slipped on a patch of ice. He tried to grab hold of a fence with his
right arm, but ended up falling backward, pinning his left leg under him and striking his head on
the cement. After the fall, Petitioner had some difficulty getting up. He developed a headache,
swelling in the left knee and pain in the right shoulder. He reported the accident and sought
treatment for his injuries. The accident report in evidence describes the accident as follows:
"While laborer was walking to next alley, laborer slid on a patch of ice that was covered by snow
- left knee buckled - while falling laborer landed on back hurting his back, neck and right
shoulder." Petitioner explained on cross-examination that the left knee popped when it got
pinned behind him, and gave out after the fall. He attempted to work for approximately half an
hour after the accident, but could not continue because of the pain.
Petitioner further testified that he sought treatment with Dr. Pye at one of Respondent's
company ciinics. The medical records from Dr. Pye show that Petitioner reported slipping and
falling on ice while performing his job duties, explaining that his left knee buckled and popped,
and he landed with the knee flexed and the ankle plantar flexed against the ground. Petitioner
complained of sharp prepatellar anterior knee pain, and pain in the neck and right shoulder. Dr.
Pye prescribed physical therapy and took Petitioner oti work. An MRI of the left knee
performed January 7, 2009, showed: diffuse erosion of the medial compartment articular
cartilage to the bone, with prominent reactive edema and sclrerosis; prominent osteophytes
arising from the articular margins of all three compartments; chronic tearing of the posterior hom
of the medial meniscus; a tear at the root of the posterior hom of the lateral meniscus; and an
absent anterior cruciate ligament. On January 9, 2009, Petitioner followed up with Dr. Pye,
complaining of posterior headaches and pain in his back, right shoulder and left knee. Dr. Pye
recommended continuing physical therapy and referred Petitioner to Dr. Morgenstern for
evaluation and treatment of the left knee condition. On January 20, 2009, Petitioner followed up
with Dr. Pye and complained of persistent headaches and pain in his neck, right shoulder and left
knee. An MRI of the cervical spine, performed January 22, 2009, showed a disc protrusion at
C6-C7. An MRI of the right shoulder, also performed January 22, 2009, showed degenerative
changes and evidence of impingement. Petitioner continued to follow up with Dr. Pye through
February of 2009, complaining of pain in the neck, back and left knee.

09WC09141
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Petitioner testified that he limped badly in January and February of2009. On March 4,
2009, Petitioner went to MercyWorks at Respondent's request. The medical records from
MercyWorks show Petitioner complained ofheadaches and pain in his neck, back, right shoulder
and left knee, rating the left knee pain an 8/1 0. Dr. Diadula noted that Petitioner planned to see
specialists of his choosing, and kept Petitioner off work. During subsequent follow-up visits, Dr.
Diadula noted that Petitioner had difficulty getting an appointment with Dr. Ho for his left knee
condition.
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On May 1, 2009, Petitioner consulted Dr. Goldberg regarding his cervical and lumbar
spine complaints. Dr. Goldberg diagnosed mechanical neck and low back pain, recommended
continuing physical therapy, and instructed Petitioner to follow up with Dr. Diadula.
On June 19, 2009, Petitioner consulted Dr. Ho regarding his left knee and right shoulder
conditions. Dr. Ho examined Petitioner, reviewed the diagnostic studies, and diagnosed an "endstage artluitic knee on the left with ACL deficient knee and a mensical tear with may or may not
be significant." Dr. Ho advised Petitioner that "given the artluitic nature of his knee that any
work done for his mechanical symptoms and his meniscal tear would likely not be very
beneficial to him and that he ultimately needs a total knee replacement." With regard to the right
shoulder, Dr. Ho diagnosed a partial rotator cuff tear. Dr. Ho prescribed physical therapy for
both conditions and performed a Kenalog injection into the left knee. On August 4, 2009,
Petitioner followed up with Dr. Ho and reported no significant relief with the injection. He also
complained of persistent right shoulder symptoms. Dr. Ho referred Petitioner to Dr. Luu to
evaluate the appropriateness of left knee replacement. On September 18, 2009, Petitioner
followed up with Dr. Ho, who recommended a right rotator cuff repair and performed a Synvisc
injection into the left knee. On September 25, 2009, Dr. Ho performed a second Synvisc
injection into the left knee, and on October 2, 2009, Dr. Ho performed an Orthovisc injection
into the left knee. On November 24, 2009, Petitioner followed up with Dr. Ho, complaining of
persistent symptoms in the right shoulder and left knee. Dr. Ho prescribed an unloader knee
brace and reiterated his recommendation to consult Dr. Luu about left knee replacement.
On December 14, 2009, Dr. Raab examined Petitioner at Respondent's request with
respect to his left knee condition. Dr. Raab also diagnosed end stage osteoarthritis of the left
knee, opining that the MRI findings were preexisting, but conceding it is possible the accident
aggravated the preexisting condition. Dr. Raab recommended a total knee replacement surgery,
opining that Petitioner "would have required total knee arthroplasty with or without his reported
work related injury of January 6, 2009."
On January 12, 2010, Petitioner followed up with Dr. Ho, complaining of pain in the
neck, right shoulder and left knee. Dr. Ho opined the left knee arthritis '"was preexisting but that
it was aggravated by [the patient's] fall and that the aggravation continues to affect his ability to
return to work." Regarding the neck condition, Dr. Ho referred Petitioner to Dr. Gupta.
Petitioner began treating with Dr. Gupta on February 3, 2010. On February 23, 2010, Petitioner
followed up with Dr. Ho and continued to complain of pain in his neck, right shoulder and left
knee, reporting that the shoulder was his main problem. Dr. Ho put the knee treatment "on hold"
and focused on the right shoulder condition. On March 25, 2010, Dr. Ho operated on the right
shoulder. During postoperative follow-up visits, Dr. Ho noted that Petitioner's left knee
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condition remained essentially unchanged. On January 27, 2011, Dr. Ho issued a narrative
report, stating:
''The patient's x-rays and MRI findings *** are consistent with a likely
chronic ACL-deficient left knee, medial compartment arthritis, and a medial
meniscus tear. It is likely that the ACL tear and arthritis pre-date his injury by
many years and were therefore asymptomatic prior to his fall and injury. It is not
uncommon for patients to develop arthritis slowly over many years without
noticing any pain in the knee, until a fall or new injury becomes the 'straw that
breaks the camel's back,' the new injury in this case being the meniscus tear, or
possibly the further bruising or breakdown of the arthritic compartments of his
knee. In medical terminology this would be considered an 'acute-on-chronic'
InJUry.
The medial meniscus tear was likely caused by, or further tom by the fall
and is likely contributing to his post-injury pain. It is not clear what percentage of
his current knee pain is being caused by the meniscus tear, and what percentage is
being caused by the arthritis."

Dr. Ho recommended arthroscopic surgery to address the acute injuries to the knee, followed by
a partial knee replacement several years later, followed by a total knee replacement after the age
of 60. Dr. Ho opined: "Given the findings of a complex medial meniscus tear, and the lack of
any knee symptoms prior to his fall, it is my opinion that the fall caused or extended the
meniscus tear and permanently aggravated his underlying, previously asymptomatic knee
arthritis. The treatment recommendations outlined above are therefore related to his fall, the
arthroscopy directly so and the unicompartmental and total knee replacements secondarily so."
Beginning in August of2010, Petitioner mainly focused on his neck condition. On
January 31, 2011, Dr. Gupta performed fusion surgery at C6-C7. Petitioner's postoperative
recovery was slow, and he complained of persistent symptoms. On January 21, 2012, and
February 27, 2012, Dr. Gupta noted that Petitioner's left knee condition precluded work
hardening. A functional capacity evaluation performed February 28, 2012, put Petitioner's
capabilities at the medium physical demand level, noting complaints of pain in the neck, right
shoulder and left knee. The physical therapist opined Petitioner could not return to his regular
job duties as a garbage collector.
On June 29, 2012, Petitioner consulted Dr. Luu regarding his left knee condition. Dr. Luu
diagnosed end stage osteoarthritis with a varus deformity and recommended a total knee
replacement surgery.
Petitioner testified that he delayed consulting Dr. Luu regarding his left knee condition
because Respondent did not authorize the consultation. Petitioner's group insurance carrier paid
for the visit on July 3, 2012. Respondent did not authorize the knee replacement surgery.
Petitioner introduced into evidence a letter from Respondent, dated October 12, 2012,
stating that his restrictions precluded him from returning to his job as a laborer and asking him to
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look for work. Petitioner testified that he has been looking for work. However, he suffers from
constant pain in his left knee, which causes him to walk "off balance" and affects his ability to
perform activities of daily living. Petitioner takes prescription medication once or twice a day to
help alleviate the pain. He would like to proceed with the knee replacement surgery
recommended by Dr. Luu.

In support of the Arbitrator's decision regarding (F), is Petitioner's current
condition of ill-being causally related to the injury,
the Arbitrator finds as follows:
The Arbitrator finds Petitioner's left knee condition is causally connected to the work
accident. The Arbitrator relies on the chain of events and Dr. Ho' s narrative report. The
Arbitrator notes Dr. Raab conceded it is possible the work accident aggravated preexisting
pathology in the left knee.

In support of the Arbitrator's decision regarding (J), were the medical services that
were provided to Petitioner reasonable and necessary, and has Respondent paid all
appropriate charges for all reasonable and necessary medical services,
the Arbitrator finds as follows:
The parties stipulate Respondent is liable for the medical bills in Petitioner's Exhibit 12,
with the exception of the medical bills for treatment of Petitioner's left knee condition after
December 14, 2009. Having found that Petitioner's left knee condition is causally connected to
the work accident, the Arbitrator awards the medical bills in Petitioner's Exhibit 12 pursuant to
sections S(a) and 8.2 of the Act, giving Respondent credit for the sums it paid toward these bills.

In support of the Arbitrator's decision regarding (K), is Petitioner entitled to any
prospective medical care, the Arbitrator finds as follows:
The Arbitrator finds the work accident accelerated the need for knee replacement surgery.
The Arbitrator awards the knee replacement surgery recommended by Dr. Luu and further
necessary and related care for the left knee condition.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

D Injured Workers' Benefit Fund

[g) Affirm and adopt (no changes)

0
0

0

Affinn with changes

Rate Adjustment Fund (§8(g))

D Second Injury Fund (§S(e) 18)
D PTD/Fatal denied
IXJ None of the above

Reverse

0Modify

BEFORE THE ILLINOIS WORKERS ' COMPENSATION COMMISSION

Jorge Reyes,
Petitioner,

vs.

14I\VCC0115
NO: 12

we 15700

Greco and Sons, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
prospective medical expenses, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
hereby adopts the Arbitrator's findings of fact and conclusions of law. The Commission further
remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327,399 N.E.2d 1322,35 Ili.Dec. 794
(1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 2, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$15,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB 1 9 2014

DLG/gal
0 : 2/6/14
45
Stephen Mathis

;!--~

Mario Basurto

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

REYES, JORGE

Case#

12WC015700

Employee/Petitioner

GRECO AND SONS INC
Employer/Respondent

On 7/2/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2932 KUGIA & FORTE PC
MARTIN V KUGIA
711 W MAIN ST
WEST DUNDEE, IL 60118

0560 WIEDNER & MCAULIFFE LTO
DANSIMONES
ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606

'
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STATE OF ll..LINOIS

D Injured Workers' Benefit Fund (§4(d))

)

D Rate Adjustment Fund (§S(g))

}SS.
COUNTY OF LAKE

D Second Injury Fund (§8(e)l8)

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRAT:~;; DECISION
Jorge Reyes
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Case# 12 WC 15700

Employee/Petitioner

v.

Greco and Sons. Inc.
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Anthony C. Erbacci, Arbitrator of the Commission, in the city
of Rockford, on May 14, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
A.

F.
G.

H.

[gl Is Petitioner's current condition ofill~being causally related to the injury?

0
0

J.

0
0

L.

0

I.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [2J Is Petitioner entitled to any prospective medical care?

M. D

What temporary benefits are in dispute?
0 TPD
D Maintenance
0 TID
Should penalties or fees be imposed upon Respondent?

N. DIs Respondent due any credit?

0 . Oother
ICArbDec19(b) 2110 100 W. Randolph Street #8·200 Chicago, 1L 60601 31218/4-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 Rocliford 8/51987-7292 Springfield 2171785-7084

FINDINGS
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On the date of accident, February 24, 2012~ Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident lf1as given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $46,800.00; the average weekly wage was $900.00.

On the date of accident, Petitioner was 35 years of age, married with 2 dependent children.
Respondent ltas not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD, $4,059.42 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $4,059.42.
Respondent is entitled to a credit of$0.00 under Section 80) of the Act.
ORDER

Respondent shall authorize and pay the reasonable, necessary, and causally related expenses associated with the
arthroscopic right elbow surgery and the right carpal tunnel release prescribed for the Petitioner by his treating
physician, as provided in Sections 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

June 26, 2013
Date
12 we IS?oo
ICArbDecl9(b)
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FACTS:

The Petitioner is a 35 year old delivery driver for the Respondent, where he has
worked for more than 6 years. He speaks Spanish and testified through an interpreter. He
was injured at work on February 24, 2012 when he slipped on fell off the back of his truck. He
testified that as he fell, his back hit the top of the ramp connected to the back of his truck, and
then he fell to the asphalt ground. His right hand hit the ground first. His right hand slid on the
snow and then his elbow hit the asphalt hard. He reported the accident immediately and
finished his shift.
The Petitioner was seen the same day as the accident after work at a CDH Convenient
Care Center where he gave a history of falling off a ramp on the truck that morning. He
complained of buttock pain from hitting his buttock on the ramp, slight tingling to his right
hand, and inability to move his right elbow due to pain. The exam revealed slightly diminished
grip strength on the left hand (the Petitioner testified that he is right hand dominant) and the
doctor was unable to examine the right arm due to his elbow pain. The clinic took x-rays of
the right ann, placed him on light duty, and gave him a sling to wear on his right arm.
The Petitioner testified that he began wearing the sling, began consuming the
prescribed Vicodin for his pain, and began working light duty. The Respondent provided the
Petitioner with a helper to assist with his duties. The Petitioner followed up several times with
Central DuPage Business Health. On his visit of March 8, 2012 the records reflect: "Right
elbow feels worse. Now it clicks and locks." The records of that date also note that there is
"visual and audible clicking" of the right elbow. The doctor ordered an MRI, continued his light
duty status, and prescribed 800 mg of ibuprofen twice a day. On his March 15, 2012 visit the
records document similar findings and the doctor referred him to an orthopedic physician.
The Petitioner testified that he was referred to Orthopedic Associates of DuPage.
Those records indicate he was seen by Dr. Ling on March 20, 2012. The history noted
indicate the Petitioner fell off the back of his truck and "his right hand slid on the snow and he
hit his right elbow as well." The record indicates his body also fell onto his right upper
extremity. The Petitioner complained of increasing pain and locking in his right elbow and
decreased range of motion. Dr. Ling reviewed the MRI results and observed that the
Petitioner has a congenital bone fusion of the proximal radial ulnar joint in his elbow, causing
him to have no forearm rotation. This is a congenital condition in both his right and left
elbows. The MRI also showed "mild common extensor tendinopathy" in the right elbow. The
Petitioner stated that his range of motion in his right arm "has not returned to baseline which
was essentially full elbow arc of motion. He has had some numbness and tingling which was
not present before the injury." Dr. Ling's exam noted his right elbow range of motion was from
30 to 100 degrees, compared to the uninvolved left elbow which was from 0 to 145 degrees.
She also noted positive linel's and positive median nerve compression test in the right wrist.
Her Assessments were that the Petitioner had: "(1)1nternal derangement in the right elbow
(may be from loose body or capsular flap), (2) Numbness and tingling in the right upper
extremity (new onset since the injury), and (3) Mr. Reyes may have sustained contusion to the
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median nerve at the time of the fall." Dr. Ling ordered an EMG/NCS and stated that he will
most likely need surgical intervention for the right elbow. She referred him to her partner, Dr.
Makowiec.
Dr. Makowiec evaluated the Petitioner on April 5, 2012. The Petitioner gave a history
of slipping off the back of his truck and landing on his outstretched right upper extremity. The
Petitioner complained of painful locking and clicking to his right elbow and numbness and
tingling in his right hand. Dr. Makowiec noted that the Petitioner has a history of restricted
motion in his elbow due to a congenital synostosis; however, the Petitioner stated that the
synostosis only limited his pronation and supination and that he has always been able to
brush his hair and shave using his right upper extremity. The doctor observed that he was
wearing a splint on his right elbow.
Dr. Makowiec's exam noted an audible click in the right elbow consistent with the
Petitioner's complaints of a painful clicking. The Petitioner also had positive Tinel's and
Phalen's signs. Dr. Makowiec noted that the Petitioner's history and exam were consistent
with internal derangement such as a loose body or cartilaginous flap, although he could not
see one on the x-rays or MRI. Dr. Makowiec noted that the images could be clouded
somewhat by the fact that the Petitioner has atypical anatomy at the elbow. Dr. Makowiec
recommended arthroscopic surgery of the Petitioner's right elbow and a right carpal tunnel
release.
The Respondent had the Petitioner examined by Dr. Heller on May 22, 2012. With
respect to the right hand, Dr. Heller opined that it was unlikely that the Petitioner's fall of
February 24, 2012 was primarily responsible for the right carpal tunnel syndrome. He opined
that the accident may have caused a temporary exacerbation of underlying carpal tunnel
syndrome that likely resolved within six weeks. With respect to the right elbow, Dr. Heller
opined that it was unlikely that the fall was "primarily responsible" for the Petitioner's current
elbow symptoms. He opined that it was more likely that the elbow symptoms were from the
Petitoner's pre-existing congenital condition. With regard to treatment, Dr. Heller agreed all
treatment to date was reasonable, and he stated that he did not disagree with Dr. Makowiec's
proposed arthroscopic elbow surgery and carpal tunnel release.
At the Request of his attorney, the Petitioner was examined by Dr. Dana Tarandy on
October 18, 2012. Dr. Tarandy agreed with Dr. Makowiec's proposed arthroscopic elbow
surgery and carpal tunnel release, and he opined that those conditions and surgeries are
causally related to the Petitioner's work accident.
The Petitioner testified that prior to the work accident, he had never experienced any
pain or clicking in his right elbow and did not have any trouble performing his job duties and
did not have any trouble performing activities of daily living, including shaving and combing
his hair which are painful now. He also did not have any right hand pain or tingling before the
work accident. He also testified that he has the identical congenital condition in both elbows
and does not have any pain or tingling or clicking or problems using the left hand or elbow
which were not involved in this accident.
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CONCLUSIONS:
In Support of the Arbitratorrs Decision relating to (F.), Is Petitionerrs current condition
of ill-being causally related to the Injury, the Arbitrator finds and concludes as follows:
It is not disputed that the Petitioner had a work related accident when he fell and
landed on his right hand and right elbow, and that he needs surgery to address his symptoms
in both. The Petitioner has provided consistent histories to all of the doctors and those
histories indicate that he subjectively relates all his current symptoms to his accident. The
Petitioner told Dr. Ling that his right upper extremity numbness and tingling is a new onset
since the injury. Dr. Ling also recorded Petitioner's report that his range of motion has not
returned to its baseline from before the accident. Furthennore, Dr. Ling compared his right
elbow range of motion to the range of motion of his uninvolved left elbow and the right side
was much worse.
Dr. Makowiec also recorded the Petitioner's history that although his congenital
condition has always limited his pronation and supination, he had no trouble with activities of
daily living such as shaving and brushing his hair before the accident. He also noted that the
painful click in his elbow has only been present since the accident. The recommended elbow
arthroscopy is not designed to address his pronation and supination, but to investigate and
repair the cause of his audible elbow click, and his pain which is interfering with his ability to
function at work and at home only since the accident.
Dr. Tarandy, the Petitioner's examining physician, testified that the Petitioner's
symptoms of a painful, audible and palpable click in the elbow are consistent with a ligament
tear or a loose piece of cartilage within the joint. Dr. Makowiec concluded the same thing, that
the symptoms are consistent with a loose body or cartilaginous flap. Although no specific
loose body is seen on the MRI, Dr. Tarandy testified that it is not uncommon to find a loose
body in surgery that was not identified on an MRI. Dr. Tarandy testified that the MRI did show
moderate effusion and he saw something unclear that may have been a loose piece of
cartilage. Furthennore, Dr. Makowiec commented that the congenital condition could be
clouding the MRI study. Dr. Tarandy testified that the work accident wherein the Petitioner fell
on his outstretched right hand and right elbow is a causative factor in his current condition
and in the need for the right elbow arthroscopy and right carpal tunnel release.
Dr. Heller, the Respondent's IME physician, testified that the work accident did not
cause the current condition in the Petitioner's right elbow and right hand. The Arbitrator notes
that in his report and direct exam, Dr. Heller stated that the work accident was not the
"primary cause" of his current conditions, which is not the medical standard for causation
under the Illinois Workers' Compensation Act. Furthermore, Dr. Heller agreed that the audible
elbow click may be from loose pieces of cartilage and agreed that the loose cartilage could
come from a direct single trauma, although he did not think it did in this case. He also agreed
that carpal tunnel syndrome can be caused by a direct single trauma. Although Dr. Heller

...
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opined that the Petitioner's underlying congenital condition caused his current symptoms,
when he was asked at his deposition to explain why the Petitioner would only have symptoms
in the right side and not the uninvolved left side, he had no explanation. Moreover, Dr. Heller
could not explain why the Petitioner's symptoms, which did not exist before the accident,
would suddenly come on after the fall. Additionally, the Arbitrator notes that while Dr. Heller
opined that the accident may have caused a temporary aggravation of the Petitioner's
underlying carpal tunnel syndrome, it is clear that the Petitioner's subjective and objective
symptoms were not present before the accident and have not improved since the accident
The Arbitrator also notes the credible testimony of the Petitioner that prior to the work
accident; he had never experienced any pain or clicking in his right elbow and did not have
any trouble performing his job duties. He also testified that he did not have any right hand
pain or tingling before the work accident.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner's current condition of ill being in his
right elbow and right hand are causally related to the work accident of February 14, 2013.

In Support of the Arbitrator's Decision relating to (K.), Is Petitioner entitled to any
prospective medical care, the Arbitrator finds and concludes as follows:
The Arbitrator notes that all of the doctors who have examined the Petitioner agree that
the Petitioner should have arthroscopic right elbow surgery to identify and repair the cause of
his right elbow symptoms, and that the Petitioner should also have a right carpal tunnel
release. Having found that the Petitioner's current condition of ill being in his right elbow and
right hand are causally related to the work accident of February 14, 2013, the Arbitrator finds
that the arthroscopic right elbow surgery and the right carpal tunnel release prescribed for the
Petitioner by his treating physician are reasonable, necessary, and causally related medical
treatment which the Respondent is obligated to provide.

10 we 39631, to
Page 1
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STATE OF ILLINOIS
COUNTY OF COOK

)

~Affirm and adopt (no changes)

) ss.

0
0

)

Affirm with changes
Reverse

D Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~ None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Joel Pena,
Petitioner,

1 4 l\7CC0115
NO: 10 we 39631
10 we 17814
12 we 20638

vs.

FedEx,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, prospective medical expenses, wage rate, pennanent partial
disability, temporary total disability, and being advised of the facts and law, affinns and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 15, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired

10 we 39631,
Page2

to we 17814, 12 we 20638

14I\'JCC0116

without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shalJ have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$35,600.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
DLG/gal
2/13/14
45

FEB 1 9 2014

QoJ!. ~
David L. Gore

-if.', iT~
S~iliis
Mario Basurto

r--

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

PENA, JOEL
Employee/Petitioner

Case#

10WC039631
10WC017814
12WC020638

FEDEX
Employer/Respondent

On 7/15/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Conunission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2234 CHEPOV & SCOTI LLC
MARSHA A CHEPOV
5440 N CUMBERLAND SUITE 150
CHICAGO, IL 60656

1401 SCOPELITIS GARVIN LIGHT ET AL
GERALD F COOPER JR
30 W MONROE ST SUITE 600
CHICAGO, IL 60603

·.

STATE OF ILLINOIS

0
0
0

)

)SS.

COUNTY OF COOK

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)

~ None of the above
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
JoeiPena

Case# 10 WC 039631

Employee/Petitioner

Consolidated cases: 10 WC 17814;
12 we 020638

v.

Fed Ex
Employer/ Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each

party. The matter was heard by the Honorable Thompson-Smith, Arbitrator of the Commission, in the city of
Chicago, on April 25, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. [g) Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
18] TTD
L.
What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. ~Is Respondent due any credit?
0. ~ Other Prospective medical treatment.

D

D
0
D
0

0
0

!CArbDec 2110 /00 W. Randolph Street #8-200 Chicago. IL 60601 3121814-6611 Toll-free 8661351-3033 Website . wuw. ill'CC. rl go••
Dow1rstate offices: Collinsl'ille 6/81346·3450 Peoria 309167/-3019 Rocl.ford 8/51987-7292 Springfield 117 785-7084

Fl'IIDI"lGS

On April 6, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date. an employee-employer relationship did exist between Petitioner and Respondl;!nl.
On this date, Petitioner dill sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $46,91 0.24; the average\\ eeldy wage \\as ::,902.12.
On the date of accident, Petitioner was 34 years of age, married \\ith 0 dependent children.
Petitioner has not recei\'ed all reasonable and necessmy medical sen·ices.
Respondent lw~ not paid all appropriate charges tor all reasonable and necessary medical sen ices.
Respondent shall be given a credit of SO tor TTD. SO tor TPD, SO for maintenance. and 'S23,i64.99 tor Gther
benefits. for a total credit of$13 ,76-l-99. Respondent is entitled to a credit ofSO.OO under Section S(j) ofthe Act.
ORDER

Respondent shall pay reasonable and necessary medical services, for only those
radicular symptoms, pursuant to Sections S(a) and 8.2 of the Act .

~en rc~.:s

tor the lumbar sptnl' and

Respondent shall pay to Petitioner temporary total disabtlity benefits of $60 1.41 \\ ~l!k f~x 9) ~'- ~ - \\l..'<.:ks . c1 11m~.o 110..: tn ~
4 27 2010 through 9 19 2010 and commencing 12 42010 through 6 I ')0 12. as pro\ idt!d in S ..:Lil\ ' ll 'itb) tlf l h l.' \ct.
Respondent shall be giH~n credit for S23,76-L99 for non-occupational indemmty disability bendits paid pursuJlll •· th ~.·
Act
Respondl.!nt shall pay reasonable and necessary medical services pursuant to the medical fee schedull! for prosp~.o~ t ive
medical care treatment recommended by Dr. Sokolowski as well as any preoperative testing, post-operative physical
therapy and other medical treatment nec~ssitated by the recommended surgery, as prO\·idl.!d in Sections S(a) and 8.2 of the
Act.
No benefits are awarded for case numbers l 0 WC 39631 & I 0 WC I "'~S 14, pursuant to the Act.

In no instance shall this award be a bar to subsequent hearing and detem1ination of an additional amount of medical
benefits or compensation for a temporary or pem1anent disability, if any.
Rl"LES RI•,G:\RDING APPE.-\LS: l 'nkss a party files a Pditionfor R,_'\'h.'ll within 30 da ~ s after receipt of this decision,
and perfects a re\·iew in accordance \\'ith the Act and Rules, then this decio;ion shall be cntcrl!d as the decision of the
Commission.

S r \ TEME:'IIT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the NOlice of
Dt ci\·ion of' . lrbitrmor shall accrue from the date liskd bdow to the day before the date of p..1ymcnt . hm\oe\er. if an
employee's appeal results in dther no chang~! or a decrease in this a\\ ard, interest shall not accrue

~

j/

I

:Y.'J1~~~c
J /

SignatunJ of .Arbitrator

July 15. 2013

JOELPENA
10WC39631
10WC17814
12WC20638

i~ -a 1 ~
' \ ..1.
u
1 4 T v~; ·:cc
~ ~i
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FINDINGS OF FACT

The disputed issues in these matters are: 1) did an accident occur that arose out of and
in the course of Petitioner's employment by the Respondent; 2) whether Petitioner's
current condition of ill-being is causally related to the injury; 3) whether the medical
services provided to Petitioner were reasonable and necessary; 4) what amount of
compensation is due for temporary total disability; 5) whether Respondent is entitled to
any credits; and 6) whether Petitioner is entitled to prospective medical care.

12 WC 20638,jiled July 2012; date of accident, April6, 2010
Joel Pena, (the "petitioner"), testified that on April 6, 2010, the date of accident, he was
a 34 year-old truck driver for Federal Express (the "respondent"); and that prior to the
alleged work accident, he was in good health. He had never had any injuries to or
suffered pain in his lower back, hips, thighs or legs; nor had he experienced any
symptoms of radiculopathy in the lower extremities. Petitioner testified he was able to
perform his daily activities and work requirements without any difficulty or pain, prior
to the alleged accident.
Petitioner further testified that he began working for Respondent in 2003, as a local
truck driver. Petitioner testified that until approximately one month before the accident
date, his job duties included driving a 16-wheel semi-tractor-trailer and delivering
oversized items weighing between seventy-five (75) to three thousand (3,000) pounds.
Petitioner stated that he would perform behveen three (3) to eight (8) deliveries and one
(1) to eight (8) pickups per day and that his service route was only in and around the
Glenview area; which providing considerable downtime for him throughout the day. He
explained that the loading and unloading in this route was done primarily by the
accounts he serviced. He rarely had to manually load or unload, and if he did, it was

JOEL PENA
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once per week at most and the truck was equipped with a lift gate and ramp. The
materials were on a pallet and he would use a pallet jack to move them. Petitioner
further testified that the semi-truck he drove was designed to provide a comfortable
ride, in that it was equipped with an air ride seat and large cushioned leather seat with
lumbar adjustments.
Petitioner then testified that about one month prior to the accident date, he was taken
off his regular route and assigned a new truck with a much larger geographic area. The
new route consisted of approximately two (2) to six (6) areas within the city and north
suburbs. This route required more driving, considerably more time sitting in traffic and
little downtime between deliveries.

Of significance, this route serviced residential

customers, requiring Petitioner to load and unload every single piece of freight, making
6 to

12

deliveries and

2

to 6 pickups daily. The new route required a straight truck in

order to maneuver around residential areas and Petitioner testified that the straight
truck did not have an air-ride cab or seat. Instead, this truck's seat was a hard wooden
bench with a worn down cushion held down with an x-frame; which Petitioner testified
protruded out of the cushion and dug into the back of his thighs throughout the day.
Petitioner testified that the ride was so bumpy that his head would regularly hit the
ceiling of the cab and occasionally, after hitting a bump in the road, he would end up on
the passenger's side of the bench.
On April 6,

2010,

just before lunch, Petitioner testified that he was driving his straight

truck, en route to a delivery. It was spring weather and as he was driving, he hit a large
pothole. This caused him to jump up in the seat and forcefully land with all his body
weight onto the wooden bench of the driver's seat. The Petitioner testified he felt an
immediate sharp pain in the back of his right leg, similar to what he described as a
cramping sensation. Petitioner testified that as he continued working that day, his pain
was further aggravated by constant bouncing on the hard wooden driver's seat, as the
edge of the metal X-frame continued to push into his thigh. He testified that by the end
of the day, he felt a burning sensation from his buttock, down the outside and back of
2
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his right leg, ending at his knee. Petitioner testified that when he returned the truck to
the lot that day, he reported to his supervisor, Troy Kruess, that he had pain in his leg
from what he thought was caused by bouncing around in the truck all day after hitting a
large pothole. Upon returning home that evening, Petitioner testified that he rested and
took over-the-counter medication for his pain. The Arbitrator notes that the petitioner
testified that he told all of his doctors that he hit a pothole however; none of his doctors'
notes indicate that mechanism of injury and upon cross-examination, the petitioner
stated that he did not remember what he told his doctors.
Petitioner testified that despite his pain, he continued to work over the next few weeks
and that his pain increased further as he drove the straight truck, continuously bouncing
on the hard wooden seat and doing manual loading and unloading. He testified that he
began to feel the sensation of pins and needles in his buttock area along with cramping
and burning starting from the buttock, going into the outside of the thigh and traveling
into the foot and little toes. Petitioner testified that the pain increased to the point that
he was unable to sleep, stand or sit vvithout significant pain. Petitioner testified that he
again discussed his injury with his supervisor, Mr. Kruess on April

27, 2010,

and

explained that the pain was becoming unbearable and that he needed to seek medical
treatment.

Petitioner then completed an accident report and was sent to Alexian

Brothers' Occupational Health Clinic ("Alexian Brothers").
Petitioner presented to Alexian Brothers on April

27, 2010

and was examined by Dr.

Salvador Cabanit. Medical records from this visit document pain and tenderness in the
posterior aspect of the distal third of the right thigh, extending to the popliteal area;
with radiation into the buttocks and medial aspect of the thigh; and to the distal third of
the right foot. The history states the pain started about April 6,

2010,

while driving a

truck at work. Dr. Cabanit's diagnosis was a right hamstring strain and Petitioner was
given pain medication and referred for a Doppler ultrasound of the right lower extremity
to rule out DVT. Petitioner was also placed on light duty with no driving, kneeling or
squatting and alternating standing/sitting as needed. Petitioner followed up with Dr.
3
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Cabanit on April 29, 2010, to review the results of the ultrasound, which carne back
negative. Petitioner was again complaining of pain radiating down the back and side of
his thigh, traveling down to his toes and up to his buttock. Dr. Cabanit's additional
diagnosis was radicular syndrome and he referred Petitioner for an EMG/NCV of the
right lower extremity to rule out nerve impingement. Petitioner was instructed to
remain on light duty and return to the clinic after the EMG. The EMG/NCV, performed
on May 21, 2010, was interpreted as normal but stated that the study could not entirely
exclude radiculopathy, pure sensory radiculitis, intermittent nerve compression or small
fiber neuropathy. Petitioner testified he returned to see Dr. Cabanit on May 28, 2010,
but was not examined because of lack of approval from Respondent. Petitioner testified
that Dr. Cabanit referred him for an MRI of the lumbar spine, to attempt to determine
the source of his pain. See, PX 1, 1-5; 17; 25-32.
Petitioner testified that after each appointment with Dr. Cabanit, he brought his light
duty work slip to his supervisor. Petitioner testified that he was initia1ly told that his
employer would try to accommodate his restrictions however; Petitioner was then
informed that no accommodations could be made and that he should apply for shortterm disability and family leave ("FMLA"). Petitioner applied for both and received
benefits from April27, 2010 to September 19, 2010.
10

WC 17814; date of accident, April17, 2010

Petitioner signed and or filed a claim on May 7, 2.010, alleging injury to his right leg and
upper buttocks. See, RX3. The Arbitrator notes that RX4 has no case number and
therefore is not indicative of any claim.
Petitioner next sought treatment with his primary care physician, i.e. Dr. Forys, at
Central Medical Clinic of Chicago ("Central Medical"). On June 1, 2010, Dr. Oksana
Barilyak, another physician at Central Medical, examined Petitioner, as Dr. Forys was
4
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unavailable. Petitioner complained of pain in the posterior aspect of the right thigh
radiating to the right buttock, right foot and toes; which he stated started on April 6,
2010, while driving his truck at work. Dr. Barilyak also referred Petitioner for an MRI of
the lumbar spine and continued his light duty restrictions. See, PX2 at s8.
On June 16, 2010, Petitioner was examined by Dr. Victor Forys and said examination
revealed positive right straight leg raise at 45 degree, diminished power, sensation and
tenderness over the facets at L3-L5. Dr. Forys administered a facet block injection at
14-Ls and diagnosed Petitioner with sciatica and facet arthropathy/lumbago; placed
him off work and referred him for physical therapy. Petitioner began physical therapy
to his lumbar spine on June 18, 2010 and underwent twenty-nine (29) visits, through
September 14, 2010.

Therapy consisted of hot packs, ultrasound, massage, e-

stimulation and exercises, as well as at home exercises. Petitioner testified physical
therapy treatments provided him with some pain relief and increased his range of
motion however, the pain and numbness in his right leg persisted. See, PX2 at 54-55·
On July 13, 2010, Petitioner underwent an MRI of the lumbar spine at Edgebrook
Radiology, which revealed disc herniations at 14-L5 and L5-S1 measuring 2-3mm and 34mm respectively. After reviewing the MRI results with Dr. Forys on July 21, 2010,
Petitioner was referred for a pain management consultation.

On July 29, 2010,

Petitioner presented for an initial consultation to Premier Pain Specialists and was
examined by Dr. Arpan Patel. Petitioner's complaints included lower back pain with
radiation down the buttock into the calf, foot and toes. The pain was described as sharp
and burning in nature. Petitioner reported the pain would turn to numbness without a
change in position.

Dr. Patel preformed three lumbar epidural injections under

fluoroscopy at L4-Ls and Ls-St. During this time, Petitioner remained off work, was
taking prescription pain medication and undergoing physical therapy. As documented
by Dr. Patel and Dr. Forys' records and testified by Petitioner at hearing, Petitioner's
pain and symptoms decreased with each injection.

Following the series of three

injections, Petitioner was examined by Dr. Forys on September 17, 2010 who noted
5
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marked decrease in pain and Petitioner testified he wanted to return to work. Dr. Forys
released Petitioner to return to work in a full duty capacity and instructed him to return
if his symptoms worsened. Petitioner was further provided with a lumbar support belt
and lumbar support cushion whenever driving and/or working. Petitioner testified he
uses this cushion not only at work but also throughout his daily activities. See, PX3
&PX4at 10.
Petitioner returned to work on September 20, 2010. Petitioner testified that although
he requested his Glenview route, he was assigned the same route and truck, which he
alleged, caused his initial injury. Petitioner testified that once back to work, the driving
and lifting caused his pain to return and by the end of the first week, his pain was back
at so% of its original intensity; and that by the end of the second week the pain was back
at 100%.
On October 7, 2010, Petitioner returned to Dr. Forys and complained of returning pain
in the low back radiating to the right lower extremities, since returning to work. Dr.
Forys performed a physical examination, which revealed a positive straight leg raise and
low back tenderness.

Dr. Forys prescribed pain medication and physical therapy.

Petitioner was to return to work and follow up with Dr. Forys in two weeks. Petitioner
testified that he began therapy but unfortunately could not attend regularly because he
bad to schedule appointments around his work schedule. Petitioner underwent five
therapy visits between October 16, 2010 and November 20, 2010. See, PX2 at 38.
12 WC 20638; date of accident, December 2, 2010

Petitioner alleges an accident while moving a king-sized mattress on December 2, 2010,
which temporarily exacerbated his condition. Petitioner testified that on December

2,

2010, he suffered a temporary exacerbation of his back pain while at work making his
last delivery for the day. He testified that he was unloading a king-sized mattress from
the back of his straight truck; and unstrapped the mattress from the wall in an effort to
load it onto the truck's ramp. While unstrapping the mattress, he felt a sharp pain in his
6
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lower back. When Petitioner's pain persisted, he called Dr. Forys the next morning, to
make an appointment. Petitioner testified that he did not file an accident report with
Respondent. Dr. Forys examined Petitioner on December 4, 2010 and the examination
again revealed a positive right straight leg raise and tenderness at L3-S1. Petitioner was
prescribed Vicodin, taken off work, told to continue physical therapy and referred for an
orthopedic consultation. Petitioner testified that he again applied for short-term
disability and FMLA and stayed off work until June 2012. Petitioner testified that the
pain he felt following this incident temporarily increased his lower back pain but did not
change or cause any new symptoms. See, PX2 at 34.
On December 7, 2010, Petitioner saw orthopedic spine specialist, Dr. Mark Sokolowski.
Dr. Sokolowski testified that when he first examined petitioner, the petitioner did not
give him a description of the mechanics of the injury of the accident in April 2010, which
caused the onset of his pain. Dr. Sokolowski's history notes stated that the pain has
persisted since April and increased after Petitioner returned to work in September 2010.
Significant findings included reciprocal gait pattern, positive sagittal profile, concordant
pain with restoration to neutral, positive right straight leg raise, tenderness to palpation
at the right sciatic notch and paraspinal muscles. Dr. Sokolowski's personal review of
the lumbar MRI from July 2010 was disc herniation at L5-S1. Dr Sokolowski diagnosed
Petitioner with lumbar radiculopathy and L5-S1 disc herniation. Petitioner was referred
for a repeat EMG because Dr. Sokolowski believed the initial EMG was performed too
early in the course of the radicular symptoms, and likely a false negative study.
Petitioner was also prescribed additional pain medication and instructed to remain off
work. The Arbitrator notes that this doctor also testified that the petitioner work related
injury in April of 2010, "when his vehicle hit a large bump is causally related to his need
for ongoing treatment. See, PXs at 17 & PXn at 16-21 & 370.
The repeat EMG was performed on December 29, 2010 revealing right-sided
radiculopathy at 14-Ls and L5-S1. Petitioner next saw Dr. Sokolowski on ,January 4,
2011. On this visit, Petitioner rated his back pain at 7-8/10 and his right buttock and leg
7
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pain at 8-9/10. Dr. Sokolowski recommended continued physical therapy and increased
pain medication to optimize control of Petitioner's symptoms and provide an
opportunity for non-operative improvement of his pain. Between December 13, 2010
and April 28, 2011, Petitioner underwent thirty-one (31) sessions of physical therapy
and varying regiments of medication.

It was Dr. Sokolowski's opinion that after

completing this treatment Petitioner would be at non-operative maximum medical
improvement.

At the February 14, 2011 visit, Petitioner complained of bilateral

radicular symptoms and physical examination revealed decreased sensation in the right
Ls and S1 dermatomes. Petitioner was prescribed an MRI of the lumbar spine and a

functional capacity evaluation ("FCE") to complete at the end of his physical therapy
sessions. Following the results of the MRI and FCE, a decision regarding surgical
management versus permanent restrictions would be made. See, PX5 at 11-14 & PX6.
Intervening Accident
Petitioner testified that on May 24, 2011, a vehicle, attempting to turn in front of him, a
vehicle struck his truck. Petitioner testified that his truck was "T-boned" and because of
this accident, he suffered injury to his left shin, neck, upper back, and right knee.
Petitioner also testified that at the time of the accident, per the instructions of Dr. Forys,
he was wearing his lumbar support belt and had his lumbar support cushion on his car
seat. He further testified that the cushion helped his lumbar spine from moving much
in the accident and that although he did initially feel a slight increase in lumbar pain, he
returned to his prior pain levels within a few days. Petitioner testified the pain in his
low back and legs did not change following this motor vehicle accident but it took him
four to five months to recover and he was prescribed a back brace. Respondent's Exhibit
1 consists of subpoenaed records from State Farm Insurance regarding the May 24, 2011
accident, including medical treatment from Central Medical Clinic, Dr. Paskov and
various diagnostic tests.
Following the May 24, 2011 accident, Petitioner testified that Dr. Forys examined him
on May 25, 2011. The physical examination noted decreased range of motion in the
8
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neck, moderate muscle spasm in the trapezius, mild right knee effusion, decreased left
shin flexion, and left shin tenderness. The initial examination by Dr. Forys mentioned
subjective complaints of on-going back pain. Petitioner underwent a total six (6) visits
with Dr. Forys and nine (9) physical therapy sessions for treatment of injuries to his
neck, right shoulder and right knee. Petitioner also underwent a series of cervical
epidural injections with Dr. Paskov. Petitioner testified his symptoms in the neck; right
shoulder and right knee completely subsided by the end of treatment. The Arbitrator
notes that after an exhaustive search of PX2, there are no notes from May 25, 2011.
However, in RX.t, on the date of May 25, 2011 Dr. Forys' notes state that the petitioner's
Expedition SUV "struck a car that made a turn in front of his SUV" and that Petitioner
had slid forward striking his right knee on the dashboard/ parking brake. And that the
motor vehicle accident caused pain in the left shin, neck, upper back, occipital (bilateral)
right knee, back and new pain radiating to upper back and occipital and exacerbated the
sciatica. And that the petitioner had previously been in treatment for back pain
sciatica/lumbago, obesity and lumbar facet syndrome.
On June 3, 2011, Petitioner underwent an Independent Medical Examination ("IME")
with Dr. Zelby, admitted into evidence as Respondent Exhibit 2. Petitioner testified that
the history of injury, treatment history and description of current symptoms was elicited
by an assistant and he never discussed them with Dr. Zelby. Petitioner further testified
that the examination conducted by Dr. Zelby was brief; lasting no more than five
minutes and that Dr. Zelby never touched his skin. The physical examination was
significant for positive right straight leg raise, diminished sensation to touch in the right
lower extremity and diminished but symmetric bilateral deep tendon reflexes. The
report goes on to opine that Petitioner's symptoms in his right leg did not follow a
radicular distribution and that the lumbar MRI revealed no herniated discs or neural
impingement, which could have resulted in radiculopathy.

Dr. Zelby's conclusion

following examination and review of unlisted medical records was in agreement with the
doctor's at Alexian Brothers i.e., that Petitioner suffered a hamstring strain that should
9
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have resolved within eight to twelve (8-12) weeks and any on-going symptoms in the
spine were attributed to super morbid obesity.
On June

10, 2011,

Petitioner underwent a Functional Capacity Evaluation ("FCE") at

ATI Physical Therapy. The valid FCE demonstrated that Petitioner's lifting capabilities
fell below those required for his employment with Respondent. Petitioner testified he
brought the results of the FCE to his employer and was told that his job requirements
could not be modified, at that time. On July 5, 2011, Petitioner saw Dr. Sokolowski and
the physical examination once again demonstrated positive straight leg raises and
evidence of radiculopathy including, decreased sensation in the Ls and 81 dermatomal
distributions, decreased dorsiflexion and plantar flexion strength bilaterally. Petitioner
again reported that his pain limited his functional abilities, adversely affected his quality
of life and limited his ability to perform routine activities of daily life. Dr. Sokolowski
opined that Petitioner had exhausted non-operative treatment and recommended
surgical intervention.

In order to best plan for surgery, Dr. Sokolowsld referred

Petitioner for an updated MRI of the lumbar spine and at the August 4, 2011, office '.-isit,
Dr. Sokolowski reviewed the MRI taken at Golf Diagnostics dated July 12,

2011.

His

interpretation of the MRI was disc pathology from L4 to S1 with resultant neural
impingement on the right greater than the left, specifically at L5-S1. Dr. Sokolowski
opined that the MRI images correlated 1vvith his findings on multiple physical
examinations as well as the EMG results. Dr. Sokolowski opined that the petitioner was
suffering from a L4-S1 lumbar decompression. See, PXs at 2 & 7.
Petitioner testified at hearing that he is eager to proceed with surgery and return to
work and his daily life without pain. He testified and it is documented in the records of
both Dr. Sokolowski and Dr. Forys that authorization for the surgery was submitted to
Respondent but was denied. Petitioner testified he also attempted to have the surgery
performed through his personal health insurance carrier however; his insurance lapsed
after six months of long-term disability, which Petitioner testified he was not expecting.
Petitioner further testified that for over one year he has appealed this issue with his
10
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insurance carrier but with no success. During this time, Petitioner continued treating
with Dr. Forys and taking prescription medication, to alleviate his pain symptoms.
By June 2012, Petitioner had exhausted his disability benefits as well as his FMLA leave.
Petitioner testified that he had to return to work without restrictions in order to keep his
job because of financial hardship. On May 17, 2012, his primacy care physician, Dr.
Forys , again examined Petitioner.

Records from Dr. Forys on this visit state that

Petitioner had followed recommendations for weight loss and a self-directed home
exercise program. His physical examination was again positive for straight leg raises
and the assessment was chronic sciatica; and per the request of Petitioner, he was
returned to work with no restrictions. See, PX2 at 2.
Petitioner testified that he returned to work on June 2, 2012, despite his pain and
radicular symptoms. He testified that upon returning to work, new management was
more understanding, and although they could not give him a light duty position, he was
returned to his old Glenview route with the semi-tractor trailer with air-cushioned seats.
Petitioner testified that he works in his lumbar support belt and that he no longer loads
or unloads; and that his route requires minimal driving. Petitioner testified that his
route again allows significant down time between deliveries, which allows him to rest
and is helpful for dealing with his pain. Additionally, the truck he currently drives has
air ride seats and lumbar support, which Petitioner stated helps alleviate some of his
pain. Despite the advantages of his route, Petitioner testified that he continues to
experience pain throughout the workday and that his sitting and standing tolerances are
minimal. Petitioner further testified that the pain, radicular symptoms and weakness in
his legs greatly interfere with his ability to perform routine work tasks and those of daily
life; and impair his quality of life.
On July 13, 2011 an MRI of the cervical spine, taken at Golf Diagnostic Imaging was read
to indicate degenerative disc disease at multiple levels and at C-s-C6 a 3MM disc
herniation/protrusion that abuts the anterior aspect of the spinal cord. An MRI of the
lumbar spine, taken the same date was read as the petitioner having minimal
11
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degenerative disc disease with posterior disc bulging from level L-2 through S-1 with
minimal spinal stenosis at L3-4 and

4-s; with minimal degenerative changes of the

posterior elements at the lower spine. See, RX1
On January 21, 2013, Petitioner returned to see Dr. Sokolowski, seeking incremental
pain relief for his ongoing pain and symptoms. The physical examination revealed
bilateral, positive straight leg raises, decreased bilateral dorsiflexion and plantar flexion
strength, a positive sagittal profile, reproduction of concordant pain with extension,
decreased sensation in Ls and S1 dermatomal distributions and tenderness over the
lumbosacral joint.

Dr. Sokolowski's records state that Petitioner had exhausted

conservative management and that after being symptomatic fo r several years, the only
option was surgical intervention. See, PXs at 1.
Petitioner testified at hearing that his pain has remained persistently severe. Petitioner
stated that he takes pain medication two to three (2-3) times per day to help alleviate his
pain and does his home exercises daily. He testified that he experiences pain in the
lower back and radiation to the bilateral buttocks and lower extremities to the toes, right
greater than left, throughout the day. Petitioner testified he wants to undergo surgery in
order to return to his normal life without pain.

10 WC178148; date of accident, unknown

Although these cases are consolidated, the Arbitrator has no information or testimony
regarding this accident as the petitioner did not testify that he had a third work-related
accident nor did Petitioner's proposed findings delineate a third accident and as such,
no benefits \\>ill be awarded. See, AX1.
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CONCLUSIONS OF LAW

10 WC 3963; date of accident, April6, 2010

C.

Did an accident occur that arose out of and in the course of
Petitioner's employment by the Respondent?

Under the provisions of the Illinois Workers' Compensation Act, the Petitioner has the
burden of proving by a preponderance of credible evidence that the accidental injury
both arose out of and occurred in the course of employment. See, Horath v. Industrial
Commission, 96 Ill. 2d 349, 449 N.E. 2d 1345 (1983). An injury "arises out of' the
Petitioner's employment if its origin is in the risk connected ""ith or incidental to
employment so that there is a causal connection between the employment and the
accidental injury. See, Warren v. Industrial Commission, 61 Ill. 2d 373, 335 N.E. 2d
488 (1975). See, Hannibal, Inc. v. Industrial Commission, 38 Ill. 2d 473, 231 N.E. 2d
409, 410 (1967). It is within the province of the Commission to determine the factual
issues, to decide the weight to be given to the ev;dence and the reasonable inferences to
be drawn there from; and to assess the credibility of witnesses. See, Marathon Oil Co. v.
Industrial Comm'n, 203 Ill. App. 3d 809, 815-16 (1990). In addition, it is the province
of the Commission to decide questions of fact and causation; to judge the credibility of
witnesses and to resolve conflicting medical evidence. See, Steve Foley Cadillac v.
Industrial Comm'n, 283 Ill. App. 3d 607, 610 (1998).
Petitioner's testimony was unrebutted and credible concerning his pain increase as he
continued driving his truck, and as his body continued bouncing on the hard seat with
metal frame protruding into his lower legs, causing further injury to Petitioner. His
testimony regarding the mechanism of accident is not corroborated by the histories of
the accident documented by Petitioner's medical providers, Drs. Cabanit, Forys and
Sokolowski. While each of these doctors noted Petitioner stating that he had a sudden
onset of pain while driving on April 6, 2010; that the pain was radicular in nature; and
that the symptoms worsened with time, as Petitioner continued driving and lifting at
13
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work; not one doctor mentions Petitioner hitting a pothole. Petitioner testified that his
pain increased quickly after he returned to work and that he sought treatment with Dr.
Forys in the form of additional pain medications and physical therapy. He further
testified that the lifting incident of December 2, 2010, further intensified his pain.
Respondent offered no witnesses or evidence to rebut Petitioner's testimony regarding
the April 6, 2010 accident. This Arbitrator notes Respondent's argument that Petitioner
provided inconsistent dates of accident, i.e. as Respondent's Exhibits 3 and 4 purport to
be Applications for Adjustment of Claims previously filed. However, Petitioner argues
that these Applications were amended since the date of filing, to reflect the date of
accident stated herein. Additionally, Respondent's IME physician, Dr. Zelby, states in
Respondent's Exhibit 2 that some type of injury, which he opines is a muscle strain, that
arose out of and in the course of Petitioner's employment. Accordingly, the Arbitrator
finds that Petitioner has proven by, a preponderance of the evidence, that he sustained
an accident arising out of and in the course of his employment.

F. Is Petitioner's current condition of ill-being causally related to the
injury?

The petitioner bears the burden of establishing, by a preponderance of credible
evidence, all elements of his claim. Specifically, the Petitioner must establish that his
current condition of ill-being is causally related to the work injury and not the result of
the normal degenerative aging process. See, Peoria County Bellwood Nursing Home v.
Industrial Commission, 115 Ill.2d 524 (1987). The requirement that the petitioner prove

by a preponderance of evidence, all elements of his claim, means that he must present
evidence which is more credible and convincing to the mind and when viewed as a
whole, establishes the facts

s~:mght

to be proved as more probable than not. See, In Re:

K.O., 336 Ill.App.3d 98 (2002). In the present matter, for the reasons outlined below,

the Arbitrator finds that the petitioner has established, by a preponderance of the
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evidence, that his some of his current condition of ill being is causally related to the
work injury of April 6, 2010.

Intervening Accident
Petitioner testified that on May 24,

2011,

a vehicle, attempting to turn in front of him, a

vehicle struck his truck. Petitioner testified that his truck was "T-boned" which is
contrary to his doctor's records. According to Petitioner's treating doctor's notes of May
25, 2011,

petitioner told him that he was the one who struck the other vehicle, while it

was turning in front of him. This is the second time that the petitioner's medical records
contradict his testimony. And the Arbitrator finds that, pursuant to the medical records,
the petitioner back condition was exacerbated by this accident.
Because of this accident, Petitioner suffered injuries to his left shin, neck, upper back,
and right knee, and his lower back condition was aggravated. Following this accident,
Petitioner received chiropractic treatment for two months after which time he testified
that he suffered no residual pain.
Because there is evidence in the record, that the petitioner's initial complaints were
hamstring pain with radicular syndrome in the right lower extremity, the Arbitrator
finds that Petitioner's present condition of ill-being in the lumbar spine and radicular
symptoms are casually related to the work accident of April 6,

2010,

however this

condition was exacerbated by the intervening accident.

J. Were the medical services provided to Petitioner reasonable and
necessary?

Having determined that Petitioner's current condition of ill-being is partially, casually
related to the work accident, the Arbitrator finds all of the treatment provided was not
reasonable or necessary for the treatment of Petitioner's work-related injuries. The bill
for Gold diagnostic contains Charges for two MRis; one for the cervical spine and one
15
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for the lumbar spine. The Arbitrator finds that all treatment for the cervical spine, right
knee, left shin, neck, and upper back was caused by the May

24, 2011

motor vehicle

accident and is not work related therefore; only those charges for treatment to the
lumbar spine and radicular symptoms will be awarded, pursuant to the medical fee
sched1 i! ; .

K. What amount of compensation is due for temporary total disability?
Petitioner claims he was temporarily totally disabled from April
19, 2010

27, 2010

to September

and from December 4, 2010 to June 1, 2012, a total of 98 4/7 weeks. There are

off-work slips from the treating doctors for these periods therefore, the Arbitrator finds
tl. . ..,..

. 1.: . _ ... doner

N.

'"'·as temporarily, totally disabled for these periods.

Is Respondent entitled to any credits?

Ar01traiL·f notes that Respondent paid a total of

$23,764.99 m

indemnity disability benefits for the periods of May 4,

2010

non-occupational

through August

26, 2010

and December 11, 2010 through June 1, 2012.
0.

Is Petitioner is entitled to prospective medical care?

Based on Petitioner's on-going subjective complaints, objective findings on exam, EMG
and MRI results, Dr. Sokolowski has recommended Petitioner undergo a L4 to S1
lumbar decompression. Petitioner testified at arbitration that he wishes to undergo this
surgery to alleviate his pain and symptoms and to be able to return to his daily routines
of life.
The Arbitrator, having found the petitioner's condition of ill-being regarding the lumbar
condition and radicular pain; is casually related to his accidental injuries of April 6,
2010,

hereby orders Respondent to authorize treatment recommended by Dr.
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Sokolowski as well as any preoperative testing, post-operative physical therapy and
other medical treatment necessitated by the recommended surgery.

12 WC 20638; date of accident, December 2, 2010

Petitioner alleges an accident while moving a king-sized mattress on December 2, 2010,
which temporarily exacerbated his condition. While unstrapping the mattress, he felt a
sharp pain in his lower back. When Petitioner's pain persisted, he called Dr. Forys the
next morning, to make an appointment. Petitioner testified that he did not file an
accident report with Respondent. Dr. Forys examined Petitioner on December 4,

2010

and the examination again revealed a positive right straight leg raise and tenderness at
L3-S1. Petitioner was prescribed Vicodin, taken off work, told to continue physical
therapy and referred for an orthopedic consultation. Petitioner testified that he again
applied for short-term disability and FMLA and stayed off work until June

2012.

Petitioner testified that the pain he felt following this incident temporarily increased his
lower back pain but did not change or cause any new symptoms. The Arbitrator finds
that the petitioner has not proven, by a preponderance of the evidence, that he suffered
an accident that arose out of and in the course of his employment and therefore, benefits
will not be awarded, pursuant to the Act.
10 WC178148; date of accident, unknown

Although these cases are consolidated, the Arbitrator has no information or testimony
regarding this accident as the petitioner did not testify that he had a third work-related
accident nor did Petitioner's proposed findings delineate a third accident and as such,
no benefits will be awarded. See, AX1.
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STATE OF ILLINOIS
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COUNTY OF COOK

)

[gl Affinn and adopt (no changes)

D Affinn with changes
D Reverse

D Injured Workers' Benefit fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) 18)
D PTD/Fatal denied
~None of the above

0Modify

BEFORE THE ILLTNOIS WORKERS' COMPENSATION COMMISSION

Miguel Gonzalez,
Petitioner,

1 4 I \1 CC0 11 7
NO: 1o we 05767

vs.

Elite Staffing,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) and §8(a) having been filed by the Petitioner
and Respondent herein and notice given to all parties, the Commission, after considering the
issues of medical expenses, prospective medical expenses, causal connection, temporary total
disability, and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ili.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 17, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $34,500.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
DLG/gal
0 : 2/13/14
45

FEB 1 9 2014

David L. Gore

• 1

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
& 8(A)

GONZALEZ-JUAN, MIGUEL

Case#

1 OWC005767

Employee/Petitioner

ELITE STAFFING

14I VJCC0117

Employer/Respondent

On 6/17/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

1315 DWORKIN AND MACIARIELLO
DAVID VANOVERLOOP
134 N LASALLE ST SUITE 1515
CHICAGO, IL 60602

4866 KNELL &O'CONNOR PC
KAROLINA M ZIELINSKA
901 W JACKSON BLVD SUITE 301
CHICAGO, IL60607

.,
'

STATE OF ILLINOIS

)

)SS.
COUNTY OF Cook

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) l8)
~ None of the above

ILLINOIS WORKERS' COI\IIPENSATION COI\IIMISSION
ARBITRATION DECISION
19(B) & S(A)
~~7

14 I

Miguel Gonzalez-Juan
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Case # 1 0 WC 005767

Employee/Petitioner

v.

Elite Staffing
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, on February 19, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?
D Was timely notice of the accident given to Respondent?

B.
C.
D.
E.
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
1. [8] Were the meqical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [8] What temporary tlenefits are in dispute?
TPD
Maintenance
(ZJ TTD
L.
What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. [8] Is Respondent due any credit?
0.
Other: Whether prospective medical should be awarded?

D
0
D

D
D

0

0

IZJ

JCArbDt c 1110 100 W. Randolpll Stru t #8-200 Chicago. IL 60601 1121814·6611 Tollj ru 866135?·30J3
Web site: IIWw.iwcdl.gov
Downstate officts: Co/liruvil/e 6181346-3450 Peoria 3091671-3019 Rockford 815/987-7292 Spnngjield 2171785-7084
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On January 15, 201 0, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being as it relates to his lumbar spine is causally related to the accident.
Petitioner's current condition of ill-being as it relates to his right shoulder is causally related to the accident.
Petitioner's current condition of ill-being as it relates to his cervical spine is causally related to the accident.
Petitioner's average weekly wage was $258.07.
On the date of accident, Petitioner was 31 years of age, married with 1 dependent children.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $6,820.44 for TID, $0 for TPD, $0 for maintenance, and $3,584.63 for
medical benefits under Section 8G) of the Act, for a total credit of $10,405.07.
ORDER

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of $258.07 per week for 161.143 weeks
commencing on January 17,2010 through February 19,2013 pursuant to Section 8(b) of the Act.
iWedical Benefits
Respondent shall pay medical bills for Petitioner's right shoulder, including Dr. Blair Rhode for $3,266. 71.
Respondent shall pay medical bills of relating to lumbar spine treatment pursuant to Utilization Review and the
fee schedule. The fusion at level L4-5 is not compensable under the Act.
No cervical spine or right shoulder treatment is awarded after July 19, 2010. Likewise, no bills are awarded after
this date.

Prospective L\tledical
Respondent shall approve and pay for prospective medical treatment for Petitioner's lumbar spine injury.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

2
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STATEMENT OF INTEREST RATE
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If the Commission reviews this award, interest at the rate set forth on the "Notice of Decision of
Arbitrator'' shall accrue from the date listed below to the day before the date of payment;
however, of an employee's appeal results in either no charge or a decrease in this award, interest
shall not accrue.

Miguel Gonzalez-Juan v. Elite Staffing
Case# 10 WC 5767

FINDINGS OF FACT

Petitioner, Miguel Gonzalez-Juan, was involved in an undisputed work accident while
working for Respondent, Elite Staffing, on January 15, 2010.

On the date of the accident,

Petitioner was squatting to lift and stack pallets when he felt a pop in his right shoulder and
upper back. Petitioner testified the pain in his upper back was a kind of "heat", and the pain in
his lower back was as if someone was poking him. Petitioner immediately gave notice of the
injury. Petitioner testified that he completed work that day, but the pain continued after leaving
work. He reported for work the next day but was unable to complete his shift and was directed
to Premier Occupational Health. (TX)
At Premier Occupational Health, Petitioner reported right shoulder and upper back pain.
During physical examination it was noted that movement of Petitioner's low back caused pain,
that Petitioner had abnormal range of motion of the lumbar spine and tenderness to palpation as
well as spasm in the paraspinous muscles of the lumbar spine. Petitioner was diagnosed with a
thoracic strain/sprain as well as a lumbar sprain and was given a back brace and medications and
ordered off work for three days.

Petitioner followed up at Premier Occupational Health on

January 18, 2010 at which time he was ordered to continue use of the back brace and was
released to work with restrictions. (PX 1, 3)
On January 19, 2010 Petitioner presented to the Silver Cross Hospital emergency
department with complaints of pain, spasm, stiffness, tightness and tenderness in the right side of
his upper back. He was examined and released. (PX 2)
On January 22, 2010 Petitioner returned to Premier Occupational Health and again was
diagnosed with a thoracic strain/sprain as well as a lumbar sprain. A diagnosis of right shoulder
strain/pain was added, and Petitioner was taken back off work and referred to an orthopedic
surgeon, Dr. Mukund Komanduri ofMK Orthopaedics Surgery & Rehabilitation. (PX 1, 3)
Petitioner presented to Dr. Komanduri that same day. Following an examination Dr.
Komanduri diagnosed Petitioner with a possible SLAP tear in his right shoulder, as well as a

1
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possible pectoralis rupture. He recommende~n MR arthrogram of the right shoulder to rule out
rotator cuff tear and prescribed medications. Petitioner did not return to Dr. Komanduri. (PX 3)
On January 25, 2010 Petitioner presented to Clinica Su Red. Petitioner testified he found
the clinic on his own by way of a radio advertisement. An intake sheet completed on January 25,
2010 indicates Petitioner's complaints of cervical, thoracic and lumbar pain.

Specifically,

Petitioner indicated that his low back felt like pins and needles and that the pain radiated to his
right buttock. Petitioner also complained of right shoulder pain. Petitioner was diagnosed with a
suspected SLAP lesion, a lumbar strain/sprain with radiculitis and intercostal muscle strain. The
notes of Clinica Su Red indicate that a referral would be made to an orthopedic surgeon on
January 27, 2010, and on that date the notes indicate Petitioner would be seeing Dr. Rhode on
January 29, 2010 for consultation regarding his right shoulder. (PX 4)
Petitioner did present to Dr. Blair Rhode of Orland Park Orthopedics on this referral on
January 29, 2010. Following an examination Dr. Rhode diagnosed Petitioner with a rotator cuff
strain and cervical strain due to Lifting and planned an injection in Petitioner's right shoulder for
diagnostic and therapeutic purposes. The injection was performed that day. (PX 5)
Petitioner returned to Dr. Rhode on February 12, 2010 with complaints of continued rib
cage pain as well as low back pain with radiation to his right leg. Dr. Rhode ordered MRis to
rule out radiculopathy. On February 17, 2010 Petitioner underwent an MRI of the thoracic spine
at Orland Park Orthopedics which proved to be a normal study. In follow-up with Dr. Rhode on
February 24, 2010 Dr. Rhode noted Petitioner's right shoulder complaints had improved for 8
hours following the injection performed on January 29, 2010, but had since returned. Dr. Rhode
recommended continuing the conservative course of treatment with Clinica Su Red. (PX 5)
On February 27, 2010 Petitioner again presented to the Silver Cross Hospital emergency
department. Petitioner complained of pain in his right scapular and right subscapular area, as
well as radiating pain to his right leg. (PX 2)
Throughout this time Petitioner continued his treatment at Clinica Su Red. On March 8,
2010 the records of Clinica Su Red indicate that Petitioner was being referred to a pain specialist
in attempts to make him more comfortable. On March 10, 2010 it was noted that Petitioner had
filled out the paperwork at Clinica Su Red for the pain specialist he would be seeing the
following day. (PX 2)
2
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Petitioner presented to Dr. Xavier Pareja at Belmar Physicians on March 11, 2010 on this
referral At this visit Petitioner complained of aching, throbbing, sharp, stabbing back pain and
right shoulder pain from the January 15, 2010 work accident. Dr. Pareja opined the pain may
have been coming from Petitioner's ribs and obtained a chest x-ray to evaluate for back and rib
pain. (PX 6)
On March 18, 2010 Petitioner underwent an EMG study of his upper and lower
extremities at Professional Neurological Services.

The study revealed C6-7 cervical

radiculopathy, more aggressive on the right side, as well as bilateral L4 lumbar radiculopathy
with right S 1 peripheral neuropathy. (PX 6)
Petitioner returned to Dr. Pareja on March 25, 2010 with complaints of neck and low
back pain radiating down both arms and legs. After reviewing the findings of the EMG Dr.
Pareja recommended MRis of the cervical and lumbar spine. These were performed on March
27, 2010 at Archer Open MRI. The cervical MRI revealed spondylotic changes with 2 mm
broad based protrusions at C3-4 and C4-5 without spinal stenosis. The lumbar MRI revealed 8
mm anterolisthesis of L5 on S 1 and a 3 mm central protrusion associated with an annular tear at
L4-5. The radiologist opined that the uncovered disc at L5-S 1 combined with malalignment to
result in moderate bilateral foramina! stenosis. (PX 6)
Petitioner followed up with Dr. Pareja on April 1, 2010 to review the MRis. At that time,
Dr. Pareja diagnosed Petitioner with lumbar radiculopathy, paresthesia and lumbar/lumbosacral
degenerative disc disease. Dr. Pareja recommended beginning a series of bilateral L4-5 and L5S 1 injections. Petitioner testified that these injections were to be performed by Dr. Axel Vargas,
a physician with an office adjacent to Dr. Pareja's. (PX 6, TX)
On April 6, 2010 Petitioner presented to Dr. Axel Vargas of Physician Surgery Care
Center with complaints of progressively worsening cervical pain rated from 6 to 9 out of a
possible 10 with right radicular symptoms as well as intermittent lower back pain rated 7 to 9 out
of a possible 10 with radiation into the right buttock and lower extremity. Dr. Vargas reviewed
the MRis and diagnosed Petitioner with L5-S 1 bilateral neuroforaminal stenosis, C3-4 and C4-5
degenerative disk disease, discogenic cervical radiculopathy and discogenic lumbo-sacral
radiculopathy. He confirmed Dr. Pareja's recommendation for injections and performed bilateral
L5-S 1 nerve root blocks and a transforaminal epidural steroid injection at that time. (PX 7)
3
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Petitioner saw Dr. Vargas in follow up on April 27, 2010 and reported significant
improvement of his overall lower back pain and radicular symptoms of 20-30%. The records
indicate Petitioner continued to suffer from persistent low back pain and neck pain rated 6 out of
a possible lO. Petitioner continued on a series of cervical and lumbar injections with Dr. Vargas
through June 15, 2010.

Petitioner testified that after the injections he would experience

temporary relief of his symptoms, but that the pain and radiation would return. (PX 7)
On June 16, 2010 Petitioner again presented to the Silver Cross Hospital emergency
department. He complained of an increase in pain since the most recent injection the day prior,
and related that throughout the period following the January 15, 2010 injury he had been
suffering with the pain and numbness radiating from his lower back to his right leg, but it was
particularly worse following the injection. (PX 2)
On June 22, 2010 Petitioner presented to Dr. Anthony Rinella of Illinois Spine and
Scoliosis Center. Petitioner testified that he was referred to Dr. Rinella by Clinica Su Red and
they arranged his first appointment as they had with Drs. Rhode, Pareja and Vargas. On physical
examination Dr. Rinella noted diminished sensation in right C6, 7 and 8 distribution relating to
the cervical spine, as well as diminished sensation on the right side between L5 and S l. He
reviewed the cervical and lumbar MRis from March 27, 2010 and diagnosed Petitioner with
cervical and lumbar strains with possible cervical and lumbar radiculopathy. Dr. Rinella ordered
an x-ray of Petitioner's lumbar spine as well as an updated MRI of the thoracic spine to focus on
the cause of Petitioner's leg symptoms. These tests were performed on July 3, 2010. (PX 8)
Petitioner returned to Dr. Rinella on July 19, 2010 for review of the studies. Dr. Rinella
opined that the lumbar x-ray showed isthmic spondylolisthesis at L5-S 1 with approximately 25%
anterior translation of L5 on S 1. Dr. Rinella further opined that the condition was most likely
present at the time of the injury, but was definitely aggravated by the injury. Due to continued
complaints of radiculopathy and the failure of aggressive conservative treatment over the
previous months, Dr. Rinella recommended an L5-S 1 transforaminal interbody fusion . (PX 8)
That same day Petitioner presented to Dr. Avi Bernstein, Respondent' s Section 12
Examiner at Respondent's request.

Dr. Bernstein opined that the MRis of March 27, 2010

showed no significant pathology, and that all findings were chronic and pre-existing. Further,
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Dr. Bernstein believed Petitioner to be at maximum medical improvement and capable of fullduty work. (RX 19)
Petitioner presented to Dr. Rinella for follow-up on September 1, 2010. Dr. Rinella
reviewed the report of Respondent's Section 12 Examiner and agreed that the MRis showed
degenerative changes. However, Dr. Rinella further asserted that Petitioner clearly suffered from
L5 radiculopathy secondary to isthmic spondylolisthesis which without question was an
aggravation of the pre-existing phenomenon. He renewed his recommendation of the fusion at
L5-S 1 and ordered Petitioner off work. (PX 8)
Throughout this time Petitioner continued to treat with Clinica Su Red in efforts to
improve conservatively. On September 24, 2010 the records indicate Petitioner was to consult
with a spine surgeon on September 27, 2010. (PX 4)
Petitioner was seen by Dr. Richard Kube of Prairie Spine and Pain Institute of Orland
Park on September 27, 2010. The records of Dr. Kube indicate that Petitioner was there as a
referral from Dr. Dorough, the primary treater at Clinica Su Red. At this visit Petitioner reported
significant amounts of pain toward the right side in the base of his neck and shoulder, as well as
pain in the buttock and posterior thigh on the right and at the lumbosacral junction. Dr. Kube
reviewed the MRis of March 27, 20 l 0 and diagnosed Petitioner with right sacroiliac joint pain
and pain in mid-low lumbar spine in the region of the spondylolisthesis, opining that Petitioner at
the least had strained his back and could have also aggravated the spondylolisthesis and
degenerative changes he had in that region. Dr. Kube confirmed Dr. Rinella's recommendation
for a fusion at L5-S l, as well as recommending a discography for the L4-5 disc tear. (PX 9)
Petitioner returned to Dr. Rinella on October 1, 2010 and the diagnosis remained the
same: cervical spondylosis, cervical spondylotic radiculopathy, LS-S 1 isthmic spondylolisthesis
with related right L5 radiculopathy. Dr. Rinella recommended a new cervical MRI and reiterated
his prescription for a lumbar fusion. (PX 8)
Petitioner saw Dr. Vargas for pain management on October 12, 2010 complaining of
persistent lower back pain and stiffness with radicular symptoms and exquisite pain around the
right trapezoid with paresthesia throughout the right C3-4 and C4-5. Dr. Vargas diagnosed
Petitioner with L5-S 1 bilateral neuroforaminal stenosis, discogenic lumbo-sacral radiculopathy,
intractable lower back pain syndrome, C3-4 and C4-5 cervical disk disease, and discogenic
5
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cervical radiculopathy. Dr. Vargas confirmed Dr. Kube's recommendation for a discography
with CT scan of Petitioner's lumbar spine. (PX 7)
On November 2, 2010 the discogram was performed. The test revealed concordant pain
at the L4-5 and L5-S 1 levels. The CT following the procedure showed grade 4 annular tears at
L4-5 and L5-S 1 with a grade 5 tear at L3-4, as well as grade 1 anterolisthesis of 8 mm of L5 on
S 1 secondary to bilateral pars defects. (PX 7)
On November 8, 2010 Petitioner began treating with Dr. Mark Cohen of Physician's
Plus, LTD. The records indicate that Petitioner's care was transferred to Dr. Cohen on a referral
from Dr. Dorough, the primary treater at Clinica Su Red. (PX 10)
Petitioner returned to Dr. Vargas on November 16, 2010.

Following review of the

findings from the discogram, Dr. Vargas recommended Petitioner heed the recommendations of
the spine surgeon. (PX 7)
Petitioner followed up with Dr. Rinella on December 3, 2010 and December 10, 2010,
undergoing an updated MRI of his cervical spine in between visits.

The diagnoses and

recommendations continued to indicate cervical pain as well as the need for an L5-S 1 fusion due
to the aggravation of Petitioner's isthntic spondylolisthesis occurring during the work injury of
January 15, 2010. (PX 8)
On January 1, 2011 Petitioner again presented to the Silver Cross Hospital emergency
department. Petitioner reported chronic pain in his lower back radiating down his right leg
related to the work injury from the January 15, 2010 which had become worse over the last few
days. (PX 2)
On February 17, 2011 Dr. Cohen of Physician's Plus, LTD referred Petitioner to Dr.
Sweeney for neurosurgical consult and treatment. (PX 10)
Petitioner was first examined by Raymond Hines, Physician's Assistant for Dr. Patrick
Sweeny of Minimally Invasive Spine Specialists on February 17, 2011. At that time Petitioner
complained of constant right upper back pain with tingling, numbness and weakness in his right
upper extremity and associated weakness in his left upper extrentity. Petitioner further reported
intermittent hard pain in his low back radiating into his groin and down both legs, greater on the
right, with associated weakness. Dr. Sweeney's Physician's Assistant noted that Petitioner had
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With Dr. Sweeney's review, it was agreed that

Petitioner needed a lumbar fusion. (PX 11)
Petitioner followed up with Dr. Sweeney on April 7, 2011 and May 5, 2011. On both
visits Dr. Sweeney diagnosed Petitioner with discogenic pain with herniated nucleus pulposus
and related radiculitis unresponsive to conservative care. Dr. Sweeney recommended surgery.
(PX 11)
On May 9, 2011 Dr. Sweeney performed a right L4-5, L5-S l transforaminallaminotomy,
facetectomy and discectomy; L4-5, L5-S 1 transforaminallumbar interbody fusion with life-spine
cages and local autograft augmented by EquivaBone; L4-5, L5-S 1 posterior spinal fusion with
avatar screw system, local autograft augmented by EV03c DBM; and image guided screw
placement. The surgery required Petitioner to remain in Franciscan Hospital until May 11, 2011.
PX 11, 12, 14)
Following the surgery Petitioner continued to follow up with Dr. Sweeney to monitor the
progress o f the surgery. Throughout this time Petitioner continued to complain of neck pain, and
increasing return of the lower back pain. He returned to Dr. Vargas on July 12, 2011 and was
recommended a spinal cord stimulator for his cervical spine. (PX 7, 11)
Petitioner continued to see Drs. Sweeney and Vargas and an updated MRI of Petitioner's
cervical spine was ordered and subsequently performed on October 1, 2011. The test revealed 2
mrn broad based protrusions at C3-4 and C4-5 without central canal or neural foramina! stenosis.
Following this study Dr. Sweeney recommended a diagnostic discogram of Petitioner's cervical
spine which was performed on October 25, 2011. (PX 7, 11)
In follow up on November 10, 2011 Dr. Sweeney reviewed the findings of the discogram
and recommended against cervical surgery, instead confirming Dr. Vargas's recommendation for
a cervical spine stimulator. Dr. Sweeney also noted that during the recovery from the fusion
Petitioner's lower back complaints continued and worsened, and Dr. Sweeney opined Petitioner
may need to have the hardware associated with the fusion removed. (PX 11)
Petitioner continued to see Dr. Sweeney on a monthly basis to monitor the progress of the
healing lumbar fusion. Dr. Sweeney consistently noted Petitioner's continued complaints and
repeatedly recommended hardware injections and/or hardware removal. Regarding Petitioner' s
cervical spine, Dr. Sweeney recommended a trial of a cervical spinal cord stimulator. (PX 11)
7
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The deposition testimony of both Drs. Sweeney and Bernstein were taken prior to trial.
Dr. Sweeney testified to detailed physical examinations of Petitioner as well as reviewing the
actual films from the MR!s and CT scans. Upon reviewing the lumbar films Dr. Sweeney found
preexisting spondylolysis at L5 with spondylolisthesis and central herniation and discogenic
injuries at L4-5 and L5-S 1, and determined these to be related to Petitioner's work injury.
Further, the discogram and CT were reproductive of pain at these levels. Based on these findings
Dr. Sweeney had agreed with the recommendation of spinal fusion opining, however, that it
would be necessary to address both L4-5 and L5-S 1. Dr. Sweeney testified in detail about the
necessity for the specific procedure that was performed May 9, 2011. (PX 13)
Further, Dr. Sweeney testified as to the difficulties Petitioner continues to experience,
and the justification for further treatment in the form of spinal hardware injections/removal and
cervical spine stimulator. Moreover, Dr. Sweeney testified that the prior conservative treatment
including therapy, modalities and epidural treatments was reasonable and necessary, and that
throughout this treatment Petitioner was to remain off of work. (PX 13)
Dr. Bernstein testified that he examined Petitioner on July 19, 2010 at the request of
Respondent. He further testified that of the 100 to 200 independent medical examinations he
performs each year, about 85% are performed on behalf of Respondents. Dr. Bernstein testified
that on that day Petitioner described an accident at work on January 15, 2010 causing pain in the
back of his right shoulder and low back, with symptoms worsening the next day. Dr. Bernstein
testified that he performed a physical examination of Petitioner on both the cervical and lumbar
spines. Dr. Bernstein also testified to reviewing only the reports of the MRis of Petitioner's
cervical and lumbar spines, noting the radiologist had found degenerative changes at C3-4 and
C4-5, as well as L5-S 1 spondylolisthesis and a central disk protrusion at L4-5. Dr. Bernstein
testified that it was his opinion that Petitioner had not suffered any spinal injury as the findings
on the MRis were all degenerative in nature, and that Petitioner could work full duty. On crossexamination Dr. Bernstein admitted that degenerative changes could be aggravated and become
symptomatic through a trauma such as a lifting injury. Further, Dr. Bernstein admitted that if an
individual with back pain had a discogram performed that supported that pain, such pain would
be related to the spine. (RX 19)
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Respondent introduced into evidence 18 separate Utilization Reviews of the treatment
rendered to Petitioner. While the majority of the treatment provided Petitioner is deemed not
certified, of note is Respondent's Exhibit #13, in which Petitioner is considered to be a surgical
candidate at L5-S l, although not the requested adjoining level of L4-5. (RX 1-18)
Petitioner testified at trial that prior to January 15, 2010 he had no complaints of lower
back pain, neck pain or right shoulder pain. Petitioner further testified that although he continues
to have issues with his lower back pain, prior to the surgery of May 9, 2011 the pain and
symptoms were such that he could not even walk, but following the surgery the symptoms in his
right leg had been resolving and he was primarily suffering from the lower back pain, as well as
the neck pain. Petitioner further testified that he has not worked since the date of the injury.
Moreover, Petitioner testified that he would undergo the hardware injections/removal and spinal
cord stimulator if such procedures were available. (TX)

CONCLUSIONS OF LAW
(F) In support of the Arbitrator's decision regarding whether the Petitioner's current
condition of ill-being is causally related to the January 15, 2010 work injury, the Arbitrator
concludes the following:
The Arbitrator finds the Petitioner's lower back and right shoulder condition to be
causally related to the January 15, 2010 work accident. In doing so, the Arbitrator puts greater
weight on the opinions of Petitioner's treating physicians, specifically Drs. Pareja, Vargas,
Rinella and Sweeney, as well as Dr. Kube than the opinion of Respondent's Section 12 Examiner
Dr. Bernstein.
Petitioner's description of the accident and immediate treatment would lead one to
believe it was a thoracic and right shoulder claim. As a matter of fact, his application of
adjustment claim stated that his only injury was to his right shoulder. After attempting work the
following day, Petitioner was sent to Premier Occupational Health Partners where he complained
of upper back and right shoulder symptoms, an incidental finding was to his lower back, from
which he suffered a chronic condition. As a result, he was diagnosed with thoracic and lumbar
injuries.

9

Throughout his treatment Petitioner's complaints were often bizarre and migrating, but
his lower back complaints seems fairly consistent, especially after seeing the chiropractors.
Diagnostic testing of Petitioner's cervical spine revealed protrusions at C3-4 and C4-5
and led Drs. Vargas, Rinella and Sweeney to all diagnose Petitioner with symptomatic
degenerative disc disease and cervical radiculopathy related to the work injury. Other reports
state Petitioner denied neck pain. Dr. Bernstein even admitted that a traumatic injury such as one
that could be caused by lifting could aggravate a degenerative condition.
Diagnostic testing of Petitioner's lumbar spine revealed isthmic spondylolisthesis at L5S l and a 3 mm protrusion with annular tear at L4-5. Dr. Rinella reviewed the films and opined
that while the spondylolisthesis was a preexisting condition, Petitioner's radiculopathy was
without question caused by an aggravation of this condition.

Dr. Rinella identified the

undisputed work injury of January 15, 2010 as the cause of that aggravation and recommended a
fusion, noting the radiculopathy could be treated but it was unlikely to cure the lower back pain.
Dr. Kube also reviewed the lumbar MRI films and confirmed that a January 15, 2010 lumbar
strain could have aggravated the spondylolisthesis, and recommended a fusion to address the
symptoms brought on by this aggravation.
Likewise, Dr. Sweeney reviewed the lumbar MRI films and identified discogenic injuries
at L4-5 and L5-Sl related to the undisputed work injury of January 15, 2010.

Moreover,

Utilization Review confirmed the reasonableness of a lumbar fusion at L5-S l based on
Petitioner's complaints and

records~

recommendation for fusion at L4-5 was only withheld due

to a lack of documentation of instability. However, Dr. Sweeney testified to the instability of
L4-5 based on his personal encounters with Petitioner and believed the two level fusion to be the
most prudent course of treatment.
Following the surgery of May 9, 2011 Petitioner's radiculopathy has improved, yet his
lower back pain continues.

Dr. Sweeney testified credibly that this is not uncommon with

patients with hardware implants, and that the hardware is likely the cause of Petitioner' s ongoing
lower back pain.
Based on the balance of totality of evidence, much of conflicting and incredible, the
Arbitrator finds Petitioner's lumbar complaints to be causally related to the January 15, 2010
InJury. As a result, Petitioner's lumbar fusion at L5-S 1 was causally related to the accident of
10

January 15,2010, The fusion level at L4-5 was not reasonable or necessary per Peer Review and
Dr. Rinella. Petitioner is entitled to follow up care for this condition. No future care for any other
condition is awarded.

(J) In support of the Arbitrator's decision regarding whether the medical services provided

to Petitioner were reasonable and necessary, and whether Respondent has paid all
appropriate charges for all reasonable and necessary medical services, the Arbitrator
concludes the following:
Petitioner introduced $451 ,246.21 in unpaid medical charges at hearing. Respondent
denies liability for these expenses based on causal connection, reasonableness and necessity and
Petitioner exceeding his choice of doctors. (PX 15)
The Arbitrator has previously found Petitioner's current condition of ill-being to be
causally related to the undisputed work injury of January 15, 2010. In doing so, the Arbitrator
has found the opinions of the treating physicians to be mostly credible. But not entirely, little
weight is given to their opinions regarding the proper course of treatment for Petitioner's work
injury.

Dr. Sweeney testimony about the extensive conservative care including therapy,

modalities, and epidurals was not compelling.
Petitioner did not exceed his choice of doctors. Petitioner testified that after selecting
Clinica Su Red and initiating treatment with Dr. Ryan Dorough, that facility set up the
appointments on a referral basis with Drs. Rhode, Pareja, Vargas, Rinella, Kube and Cohen.
Moreover, the records of Clinica Su Red indicate that on January 27, 2010 a referral
would be made to see an "ortho"; Petitioner first saw Dr. Rhode on January 29, 2010. The
Clinica Su Red records further indicate that on March 8, 2010 Petitioner would be referred to a
pain specialist; Petitioner first saw Dr. Pareja on March ll, 2010.

Petitioner testified that

following his visits with Dr. Pareja, once injections were prescribed his care was transferred to
Dr. Vargas, who did, in fact, perform the injections.
The records of Dr. Kube indicate Petitioner to be there "as a referral from Dr. Dorough".
Similarly, the records of Dr. Cohen indicate Petitioner "presents . . . with a referral from Dr.
Dorough for continued care."
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Petitioner further testified that it was through this chain that he arrived with Dr. Sweeney.
The records of Dr. Dorough contain what is indicated to be a Professional Referral Slip to "Dr.
Sweeney, MD for neurosurgical consult and treatment."
The only physician to whom there is no clear referral after Petitioner initiated treatment
with Clinica Su Red is Dr. Rinella. However, Petitioner testified that his initial consultation with
Dr. Rinella was facilitated by Clinica Su Red. As such, Dr. Rinella would at most be considered
Petitioner's second choice of doctor. Therefore, the Arbitrator finds Petitioner has not exceeded
his choice of physicians, and Respondent must pay all medical expenses approved by their
Utilization Review, with the understanding that the fusion at level L5-S 1 is awarded.
No specific dollar amount can be awarded for the lumbar treatment provided at this time.
The Arbitrator defers until more specific evidence is presented. However, the Arbitrator does
award$ 3,266.71 to Dr. Blair Rhode for treatment rendered.

(K) In support of the Arbitrator's decision regarding whether the Petitioner is entitled to
any prospective medical care, the Arbitrator concludes the following:
Based on the finding of causal connection for Petitioner's current condition of ill-being,
the Arbitrator further finds Petitioner to be entitled to the prospective lumbar treatment as
prescribed by Drs. Sweeney and Vargas.

Petitioner testified that prior to the May 9, 2011

surgery he was nearly unable to walk due to the symptoms radiating down h.is right leg. Dr.
Sweeney testified that the remaining pain in the lower back is likely due to the hardware, and
th.at such a phenomenon is not unusual following a fusion with instrumentation. Dr. Sweeney
recommended injections into the hardware and/or removal of the hardware in order to alleviate
Petitioner's remaining symptoms. As one level of the fusion surgery was found to be causally
related, Petitioner is entitled to this necessary follow up treatment resulting from it.

The

Arbitrator orders Respondent to pay all the reasonable, necessary and related charges for the
treatment prescribed by Dr. Sweeney pursuant to Section 8(a).
Drs. Sweeney and Vargas both have recommended a dorsal spinal cord stimulator to
address Petitioner's ongoing cervical complaints, but no award is given. The Arbitrator notes
that Dr. Sweeney specifically determined that Petitioner is not a candidate for cervical spine
12
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surgery based on the diagnostic testing and exams. The Arbitrator does not find Dr. Sweeney to
be credible about the cervical condition being causally related to the work accident. Petitioner
did not immediately complain of neck pain after the accident and often denied neck pain in
subsequent treatment notes that Dr. Sweeney failed to review. As a result, Petitioner is not
entitled to the dorsal spinal cord stimulator prescribed by Drs. Sweeney and Vargas.

(L) In support of the Arbitrator's decision regarding whether Petitioner is entitled to
Temporary Total Disability Benefits, the Arbitrator concludes the following:
Based on the finding of causal connection for Petitioner's current condition of ill-being,
the consistent work statuses in the records, and Dr. Sweeney's credible testimony that Petitioner
was to remain off work through the duration of his treatment, the Arbitrator further finds that
Petitioner was temporarily totally disabled for a period of 161-117 weeks commencing January
17, 2010 through February 19, 2013 pursuant to Section 8(b) of the Act. Further, Petitioner is
entitled to ongoing TTD benefits until he is at MMI for his lumbar condition.

13
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STATE OF ILLINOIS
COUNTY OF COOK

)

0 Injured Workers' Benefit Fund

~ Affinn and adopt (no changes)

) ss.

0

Affinn with changes

)

0

Reverse

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
0 PTD/Fatal denied
~ None of the above

0Modify

BEFORE THE ILLlNOIS WORKERS' COMPENSATION COMMISSION
Evelyn C. Farrar,

14Il'JCC0118

Petitioner,

NO: 12

vs.

we 13163

United Airlines,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issue of statute of
limitations and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July I, 2013 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice oflntent to File for Review in Circuit Court.{)_

DATED:
DLG/gal

0 : 2/13/14
45

fEB 1 9 2014

.
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~~~
Stephen Mathis

k
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(§4(d))

. l

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

FARRAR, EVELYN C

Case#

12WC013163

Employee/Petitioner

UNITED AIRLINES INC
Employer/Respondent

On 7/l/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
lfthe Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

1544 NILSON STOOKAL GLEASON CAPUTO
MARC B STOOKAL
205 W RANDOLPH ST SUITE 440
CHICAGO, IL 60606

0560 WIEDNER & MCAULIFFE LTO
TIMOTHY S McNALLY
ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§S(e)IS)

)

)SS.
COUNTY OF COOK

)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COl\'Il\HSSION
ARBITRATION DECISION
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Evelyn C. Farrar
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Case# 12 WC 13163

Employee/Petitioner

Consolidated cases: _ __

v.

United Airlines
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Svetlana Kelmanson, Arbitrator of the Commission, in the
city of Chicago, on June 13. 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C.

0

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.
E.

0
0

G.

0
0

H.

0

F.

What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?

J.

0
0

K.

0

L.

0

M.

0

What temporary benefits are in dispute?
TPD
Maintenance
TID
Should penalties or fees be imposed upon Respondent?

N.

0

Is Respondent due any credit?

I.

What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

0

0

0

0. ~ Other Statute of limitations and res judicata
ICArbDec/9(b) }//0 /00 W. Randolph Street #8-100 Chi~ago. IL 60601 3 111814·661 1 To/lji~1 8661351·3033
Web :rite: II'WW. ill'cc.il.gol'
DOII'IIState offices: Collilu ,•il/e 6181346-3450 Peoria 309/671-3019 Roc/..ford 8151987-7:!9:! Springfield} 171785- "084
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On the date of accident, 4/19/2003, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On the date of accident, Petitioner was 42 years of age, married with 0 dependent children.

ORDER

This claim is barred by the statute of limitations and the doctrine of res judicata.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

6/28/2013
Date

Signature of Arbitrator

ICArbDec 19(b)

·~U\.. - 1 1~\~
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
The sole issue in the instant 19(b) proceeding is whether Petitioner's application for adjustment
of claim was untimely filed or, alternatively, is barred by the doctrine of res judicata.
The facts are not in dispute. The parties stipulate that on April 19, 2003, Petitioner, a pilot,
sustained an accidental injury arising out of and in the course of her employment with Respondent.
After the accident, Respondent began paying temporary total disability and medical benefits. As a result
ofthe work injury, Petitioner underwent cervical fusion surgery in January of2007. On February 19,
2008, Petitioner's former attorney, James Tutaj, filed an application for adjustment of claim on her
behalf, which was assigned claim No. 08WC06935. Respondent paid no workers' compensation
benefits to Petitioner since June 30, 2008. On April 28, 2011, Arbitrator Lamrnie dismissed claim No.
08WC06935 for want of prosecution. Petitioner never filed a petition to reinstate.
On April 13, 2012, Petitioner, prose, filed an application for adjustment of claim arising out of
the same work accident on April 19, 2003. 1 The case was assigned claim No. 12WC13163. The parties
stipulate that "(n]o payments have been made pursuant to Section 8(j) of the Act that would extend the
time for filing an Application for Adjustment of Claim." On July 16, 2012, the firm ofNilson, Stookal,
Gleason & Caputo entered its appearance of Petitioner's behalf.
Respondent's defense in case No. 12WC13163 is two-fold. Respondent argues that the dismissal
of claim No. 08WC06935 became final upon the expiration of the period to file a petition to reinstate
pursuant to the Commission rules. As such, the dismissal of claim No. 08WC06935 operates as res
judicata in case No. 12WC13163. Alternatively, Respondent argues that claim No. 12WC13163 was
filed after the running of the statute of limitations applicable to workers' compensation claims.
Petitioner responds that she filed claim No. 12WC13163 within a year after the dismissal of claim No.
08WC06935, which is allowed by the Code of Civil Procedure.

It is well established that procedural aspects of matters before the Commission are governed by
the Workers' Compensation Act (the Act) and the Rules Governing Practice Before the Illinois
Workers' Compensation Commission (the Rules), rather than the Code of Civil Procedure. Preston v.
Industrial Comrn'n, 332 Ill. App. 3d 708, 712 (2002). Rule 7020.90 provides, in pertinent part: "Where
a cause has been dismissed from the arbitration call for want of prosecution, the parties shall have 60
days from receipt of the dismissal order to file a petition for reinstatement of the cause onto the
arbitration call." The 60-day limit for filing a petition to reinstate is jurisdictional in nature. TIC
Illinois v. Workers' Compensation Comm'n, 396 Ill. App. 3d 344, 354 (2009).
The record is silent as to when Petitioner learned of the dismissal of claim No. 08WC06935.
The Arbitrator infers from the filing of a duplicate application for adjustment of claim on April 13,
2012, that Petitioner or her former attorney learned of the dismissal more than 60 days before April 13,
2012, and filed a duplicate claim rather than an untimely petition to reinstate.
The defense of res judicata may be invoked in proceedings before the Commission. See Scott v.
Industrial Comm'n, 184 Ill. 2d 202, 219 (1998); J & R Carrozza Plumbine Co. v. Industrial Comrn'n,
1

The Arbitrator notes that although Attorney Tutaj did not complete the appearance section of the application for adjustment
of claim, he signed the proof of service on Respondent.

12WC13163
Page 2
307 Ill. App. 3d 220 (1999). Under the doctrine of res judicata, a final judgment by an adjudicative
tribunal on the merits is conclusive as to the rights of the parties and their privies, and operates as an
absolute bar to a subsequent action involving the same claim, demand or cause of action. J & R
Carrozza Plumbing, 307 Ill. App. 3d at 223. The claim need not be tried and decided by the arbitrator or
the Commission. For instance, a settlement approved by the Commission operates as a final
adjudication of all matters in dispute up to the time of the settlement that arose out of the same work
accident. J & R Carrozza Plumbing, 307 Ill. App. 3d at 224-25. In a civil case, the supreme court has
held that when a suit is dismissed for want of prosecution and the refiling period expires, the dismissal
constitutes a final judgment on the merits because the order effectively ascertains and fixes absolutely
and finally the rights of the parties in the lawsuit. See S.C. Vaughan Oil Co. v. CaldwelL Troutt &
Alexander, 181 Ill. 2d 489, 502 (1998).
Here, the dismissal of claim No. 08WC06935 is a final judgment with respect to Petitioner's
rights to recover workers' compensation benefits from Respondent arising out of the work accident on
Aprill9, 2003. As such, it operates as res judicata in case No. 12WC13163, which arises out of the
same work accident.
Furthermore, claim No. 12WC13163 was filed after the running of the statute of limitations.
Section 6(d) of the Act provides that "unless the application for compensation is filed with the
Commission within 3 years after the date of accident, where no compensation has been paid, or within 2
years after the date of the last payment of compensation, where any has been paid, whichever shall be
later, the right to file such application shall be barred." 820 ILCS 305/6(d) (West 2011). Section 8(j) of
the Act further provides that the statute of limitations is tolled during the time period the employee
receives non-occupational disability benefits from a group plan contributed to by the employer. 820
ILCS 305/8(j) (West 2011). As noted, the parties stipulated that Respondent paid no workers'
compensation benefits to Petitioner after June 30, 2008, and "[n]o payments have been made pursuant to
Section 8(j) of the Act that would extend the time for filing an Application for Adjustment of Claim."
Accordingly, the Arbitrator finds that Petitioner's claim No. 12WC13163 is barred.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

0 Injured Workers' Beneti~ Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

~ Affinn and adopt (no changes)

D Affinn with changes

D Reverse
D Modify

~ None of the above

BEFORE THE ILLTNOIS WORKERS' COMPENSATION COMMISSION

Maria Manriquez,
Petitioner,

vs.

4 _~ CC01 19
NO: JI

we 2640I

Unique Thrift Store,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
causal connection, medical expenses, pennanent partial disability, penalties, fees, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 15, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.

(§4(d))
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No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission

:::~c~oflnte:~: F:l: f:::eview in Cireuit Court.£}_

oJ !.

David L. Gore
DLG/gal
0: 2/6/14
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Stephen Mathis

~
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ILLINOIS WORKERS• COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

MANRIQUEZ, MARIE

Case#

11WC026401

Employee/Petitioner

UNIQUE THRIFT STORE
Employer/Respondent

On 7/15/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2221 VRDOLYAK LAW GROUP LLC
MICHAEL P CASEY
741 N DEARBORN 3RD FL
CHICAGO, IL 60654

RUSIN MACIOROWSKI & FRIEDMAN LTD
JEFF RUSIN
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606

STATE OF ILLINOIS

)

)SS.

COUNTY OF

Cook

)

0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)

cgj None of the above
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Case # .11 WC 26401

Maria Manriquez
Employee/Petitioner

Consolidated cases: _ __

v.

Unique Thrift Store
Empl oyer~espondent

AnApplicationfor Adjustment o[Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Chicago, on April4, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED IsSUES

A.

0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition ofill-being causally related to the injury?
What were Petitioner's earnings?
G.
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~What temporary benefits are in dispute?
TPD
Maintenance
~ TTD
L. ~ What is the nature and extent of the injury?
M . ~ Should penalties or fees be imposed upon Respondent?
N.
Respondent due any credit?
0 . Oother _ _

0

D

0
0
D

0

0

DIs
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FlNDINGS

On April 27, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $14,924.00; the average weekly wage was $287.00.

On the date of accident, Petitioner was 46 years of age, single with 1 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$1,540.00 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of$1,540.00.
Respondent is entitled to a credit of$0 under Section 8(j) of the Act.
ORDER

Causation: The Petitioner proved that she sustained accidental injuries that arose out of and in the course of her employment, those
injuries were treated and resolved by June 14, 2011. The Petitioner failed to prove that her current condition of ill-being is causally
related to the accident.
Medical Treatment: The Respondent shall pay for the reasonable and necessary medical treatment pursuant to the Medical Fee
Schedule through June 14, 2011. Respondent is not liable for any treatment received after June 14, 2011 as Petitioner failed to prove
that the treatment was reasonable or necessary. Respondent shall be given a credit of$13,981.44 for medical bills paid pursuant to the
parties stipulation.
TID: The Petitioner failed to prove that her current condition of ill-being is causally related to the injuries sustained on April 27,
2011. TTD benefits for the time period of August 4, 2011 through September 22, 2011, are denied.
Permanent Partial Disability: Petitioner is found to have suffered a permanent injury pursuant to Section 8(d)2 of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$253.00/week for 25 weeks, because the injuries sustained
caused the 5% Joss of use of man as a whole, as provided in Section 8(d)2 of the Act.

Unless a party files a Pet it ion for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULEs REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

~r&:b
Signature of Arbitrator
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BEFORE THE ll.,LlNOIS WORKERS' COMPENSATION COMMISSION
Maria Manriquez,
Petitioner,
vs.
Unique Thrift Store,
Respondent.

)
)
)
)
)

No. 11

we 26401

)
)
)
)
)

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The parties agree that on April27, 2011, the Petitioner and the Respondent were
operating under the Illinois Worker's Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. They further agree that the Petitioner gave the
Respondent notice of the accident which is the subject matter of this hearing within the time
limits stated in the Act.
At issue in this hearing is as follows: (1) Did Petitioner sustain an accidental injury that
arose out of and in the course of her employment with Respondent; (2)1s the Petitioner's current
condition of ill-being causally connected to this injury; (3) Has Respondent paid all the
reasonable and necessary medical bills; (4) Is the Petitioner entitled to TID payments from
August 4, 2011 through September 22,2011 ; (5) What is the nature and extent of the injury; and
(6) Is Petitioner entitled to penalties and attorneys fees.

STATEMENT OF FACTS

Petitioner testified that she was born and raised in Mexico; she has an elementary school
level education from Mexico. She moved here about ten years ago. She speaks very little
English. She is currently employed by the Respondent and has been for more than three years.
Petitioner alleged that on April27, 2011 she was employed by Respondent and was
responsible for sorting and hanging clothes that were offered for sale on hangers and then putting
them on racks. Petitioner stated that she was injured while moving a rack full of clothing.
Petitioner testified that she had worked for Respondent for approximately three years prior to the
accident in April of2011 (T. 15).

Page 1 of9

Petitioner testified that her job consisted of putting clothes onto a hanger and then
hanging those clothes, one piece of clothing at a time onto a metal rack (T. 40). Petitioner
testified that the racks were on wheels. Once she was finished hanging the clothes, she would
pull the racks onto the store floor and the clothes would be sorted by size and gender (T. 15-16).
Petitioner testified that the floors that the racks were pulled on were cement floors (T. 41 ).
On April 27, 2011, Petitioner testified that as she was pulling one of the clothing racks to
sort the clothing, one of the wheels on her rack got caught on the wheel of another rack/cart (T.
17). She had not pulled the cart very far before it got tangled with a tire on another cart (T. 43).
Petitioner testified that she felt a strain or pull in her mid back at that time (T. 18). She
continued working and did not inform her supervisor of the incident at that time.
Petitioner testified that even though she had some pain in her back she did not notify her
supervisor about her alleged injury at the end of the day, she just went home (T. 19). At horne
she took a pill and sat down so she could rest. It did not make the pain go away (T. 20). She had
difficulty sleeping that night (T. 20). She returned to work the following day with a little less
pain (T. 20). She did not work the full day, she would work a little and then rest (T. 20). She
testified that she did not work the whole day, she left early because a friend at work said she
would take her for a massage to help with the pain (T. 21 ). She did not notify her supervisor of
her injury on that day either (T. 20).
Petitioner did not go for the massage, when she got home that night the pain was getting
worse, travelling up her back. The pills were not helping and she had trouble sleeping that night
as well (T. 21-21). When she got up the ne>.."t morning she noticed that her back was hurting a lot
(T. 22).
Petitioner testified that on the third day after her back injury she went to work and
notified her supervisor as to her pain in her mid back (T. 22). Petitioner testified that her
supervisor then sent her to the doctor (T. 23 ).
Petitioner was first seen at Physicians Immediate Care on April29, 2011. (P. Ex. 1)
Petitioner testified that she complained of back pain and leg pain. She had x-rays and was
authorized to return to work with light duty restrictions of lifting no greater than fifteen ( 15)
pounds (T. 24-25, 45). (P. Ex. 1)
She returned to Physicians Immediate Care on May 16, 2011, and was authorized to
return to work with restrictions of no lifting greater than thirty (30) pounds (T. 46). (P. Ex. 1)
Petitioner was prescribed physical therapy at Flexeon Rehabilitation. Petitioner first attended
therapy on May 23, 2011. (P. Ex.2) Petitioner testified that her last day of physical therapy was
on June 13, 2011 (T. 26). (P. Ex. 2)
On June 1, 2011, Petitioner went to Physicians Immediate Care for follow-up. At that
time she reported that she thought physical therapy was helping, she only had leg pain when she
has been standing on her feet working for a long time. (P. Ex. 1) She reported that she did not
have pain when she was relaxing. Her pain on that day was 0 on a scale of 1 to 10. (P. Ex. 1)
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Petitioner testified that on her June 7, 2011 follow up at Physicians Immediate
Care, she first complained of upper arm and leg pain (T. 46). The medical notes from that day
indicate that she complained of pain from the top of her shoulder to her fingertips, her entire left
arm. It had been happening for the past three days. Her low back pain was not any better, the
pain goes down to her foot now rather than just in her thigh. (P. Ex. l) Her sister, who was
interpreting for her indicated that they needed to tell the people at physical therapy to go very
slowly because the physical therapy hurts. (P. Ex. 1) Petitioner complained of pain at a seven
out often (7110) on the pain scale. On examination, the doctor notes that Petitioner ambulated
easily, and continued to have tenderness to superficial palpation of the entire left arm, left leg,
fingers and toes, and left side of the upper/mid/lower back. There was no swelling or deformities
and Petitioner was able to easily heel and toe walk. Petitioner had full range of motion in the
back. It was noted that petitioner had positive Waddell's sign to superficial hyper tenderness and
simulated rotation. The physician noted that all ofPetitioner's pain was very superficial
palpation of the skin (P. Ex. l ). Petitioner was diagnosed with a new onset of ann, upper back,
and lower leg pain, which was not related to the original injury of a lumbar strain.
Petitioner testified that on June 10, 2011, she presented at Physicians Immediate Care
with zero pain. Petitioner did not remember the exact date of her last treatment, but stated that
she was discharged from care and authorized to return to full duty work (T. 47). Petitioner
testified that she did return to full duty work at that time.
The medical records from June 10, 2011, indicate that the Petitioner was there for a blood
draw for rheumatoid factor, sed rate and ANA. At the time the Petitioner reported that she
currently was pain free. She stated that when she wakes up in the morning she does not have any
pain at all anywhere on her body. The pain starts after she has been at work for three or four
hours. She also stated that she does get a little bit of pain at home but nothing like what she gets
at work. (P. Ex. 1) Her pain at that time was 0 on a 1 out of 10 scale. (P. Ex. 1)
Petitioner testified that she began treating with Dr. Barnabas, an internist, on June 24,
2011 (T. 26-27). Petitioner testified that she sought treatment with Dr. Barnabas after seeing him
on television (T. 27). Petitioner testified that she complained of low back pain with some
radiation. Petitioner testified that she underwent an "MRI on June 24, 2011 (T. 27). Petitioner
testified that Dr. Barnabas provided her with light duty restrictions (T. 28).
The medical records from Dr. Barnabas indicate that Petitioner was examined on June 24,
2011 by Dr. Ravi Barnabas, M.D. She gave history of the work accident as described at hearing.
She complained of pain at level 5 going down the left leg with tingling numbness, standing
makes it worse, sitting and walking makes it better difficulty sleeping at night. Dr. Barnabas
found positive straight leg on the right for pain but no radiculopathy and positive on the left for
pain and radiculopathy. (P. Ex. 3)
Petitioner testified that she attended physical therapy with Dr. Bermudez, a chiropractor.
Petitioner testified that after multiple physical therapy visits, her pain was not improving so Dr.
Barnabas referred her for a pain consultation. Petitioner was referred to treat with Dr. Chami (T.
28). She continued to work during her treatment with Dr. Barnabas and Dr. Bermudez (T. 48).
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Petitioner testified that she was discharged from care from Dr. Bermudez and Dr. Barnabas on
November 7, 2011 (T. 51).
Petitioner first saw Dr. Chami on July 28, 2011 . Petitioner testified that Dr. Chami
recommended injections into her back (T. 28-29). Petitioner testified that she underwent her first
injection on August 4, 2011. Dr. Chami ordered her off of work from August 4, 2011 through
September 22, 2011 (f. 30). He released her to return to work with restrictions after September
22, 2011 (T. 30-31). (P. Ex. 5) Petitioner testified that she had some pain relief after the first
injection, but still had pain (T. 49).
Petitioner testified that she underwent an independent medical examination with Dr.
Levin on September 19,2011 (T. 49). Petitioner testified that she was honest and truthful in her
representations of her condition and symptoms to Dr. Levin (T. 50). Petitioner testified that she
became aware that Dr. Levin authorized her to return to full duty work after the examination (T.
50).
Petitioner testified that she underwent injections into her back on August 18, 2011,
September 8, 2011 and October 18, 2011. Petitioner testified that she continued to have pain in
her back, despite the injections (T. 49). Petitioner testified that she underwent a medial branch
nerve block injection on December 1, 2011 (T. 33-34). Petitioner reported that she underwent
her last injection on December 8, 2011 (T. 34). (P. Ex. 5) Petitioner testified that she had less
pain, but still had pain in her low back (T. 51).
Petitioner testified that she continued to treat with Dr. Chami after the injections.
Petitioner testified that Dr. Chami recommended physical therapy and/or work conditioning with
Dr. Santiago, another chiropractor (T. 34). Petitioner testified that she attended therapy with Dr.
Santiago and was released on February 24,2012 (T. 35). Petitioner testified that she was also
discharged from care from Dr. Chami and authorized to return to full duty work on February 24,
2012 (T. 35-36).
Petitioner testified that she has worked her full duty job for the employer since February
24, 2012. Petitioner testified that she continues to work for the employer, performing the same
functions. Petitioner testified that she performs her regular duty work, without any restrictions,
but performs her job functions "a little bit slower" (T. 36). Petitioner testified that she works
about the same amount of hours as she did prior to April27, 2011 (T. 37).
Petitioner testified that she gets tired faster and has pain after she stands or sits for three
to four hours. Petitioner stated that she has to change positions every three to four hours if she is
sitting or standing (T. 37). Petitioner testified that her employer accommodates her need to
change positions. Petitioner denied any other aggravating factors that caused her pain in her low
back (T. 54). Petitioner testified that she was able to complete all of her normal activities of
daily living (T. 54).
Petitioner testified that she has not treated with any physician for her low back since
February 24, 2012, and does not have any scheduled appointments or intention to seek any
further treatment (T. 53-54)
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At the request of the Respondent the Petitioner saw Dr. Levin for an examination
pursuant to Section 12 of the Act. In his Section 12 examination report on September 19, 201 1,
and his addendum report drafted on February 12, 2013, Dr. Levin detennined that the Petitione r
did suffer a mild lumbar myofascial strain. (Rx. 1, 2). Dr. Levin noted in addition to the
symptom magnification found in the treating records from Physicians Immediate Care, his
physical examination of the Petitioner also revealed significant symptom magnification and
nonorganic findings. These abnonnal findings included focal weaknesses that were inconsistent
with the MRI findings, markedly positive Hoover sign and the inability to feel proprioception in
the lower extremities in spite of Petitioner being able to walk in a nonnal reciprocal heel/toe gait
pattern (Rx. 1). Dr. Levin opined that Petitioner did not require any additional meclical care after
her discharge from Physicians Immediate Care on June 14, 2011 (R. Ex. 1). Dr. Levin
determined that it was reasonable for Petitioner to undergo a course of treatment post-injury for
approximately four weeks (R. Ex. 1). Petitioner had reached tvflv1I and was capable of returning
to full duty work on June 14, 2011 (R. Ex. 1).
The addendum narrative report drafted by Dr. Levin on February 12, 2013, in response to
his review of Petitioner' s medical records from July 2011, through February 2012 (REx. 2).
Dr. Levin opined that based on his review of Petitioner's 'MRI on June 24, 20 11, as well as his
examination of the Petitioner and the totality ofinfonnation in his possession, he did not concur
with Dr. Chami's treatment and injection therapy. Further, Dr. Levin noted that even Dr.
Santiago diagnosed Petitioner with a lumbar sprain/strain. Dr. Levin opines that there was no
medical evidence to support perfonning epidural injections or radiofrequency rhizotomies for
such a diagnosis (R Ex. 2). Based on his physical/objective examination and review of all of the
medical evidence, Dr. Levin opined that Petitioner sustained a lumbar strain wherein she could
have worked in a full duty capacity without restrictions within four weeks following her injury
on April27, 2011. Further, Dr. Levin opined that Petitioner would have reached MMI within 46 weeks post injury. Dr. Levin opined that invasive procedures such as injections are not
indicated for Petitioner' s occurrence on April27, 2011 , and based on the 141h AAOS'
Occupational Orthopedics and Workers' Compensation course, such treatments are
contraindicated (R. Ex. 2).

CONCLUSIONS OF LAW
The burden is upon the party seeking an award to prove by a preponderance of the
credible evidence the elements of his claim. Peoria County Nursing Home v. lndustrial
Comm 'n, 115 Ill.2d 524, 505 N.E.2d 1026 (1987). This includes the nature and extent of the
petitioner's injury.

An injury arises out of one's employment if it has its' origin in a risk that is connected to
or incidental to the employment so that there is a causal connection between the employment and
the accidental injury. Technical Tape Corp. vs Industria/Commission,S 8 Ill. 2d 226, 317 N.E.2d
515 (1974) " Arising out of' is primarily concerned with the causal connection to the
employment. The majority of cases look for facts that establish or demonstrate an increased risk
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to which the employee is subjected to by the situation as compared to the risk that the general
public is exposed to.

To be compensable under the Act, the injury complained of must be one "arising out of
and in the course of the employment". 820 ILCS 305!2(West 1998). An injury "arises out of'
one's employment if it originates from a risk connected with, or incidental to, the employment,
involving a causal connection between the employment and the accidental injury. Parra v.
Industrial Comm 'n, (1995) 167 Ill. 2d 385,393, 212 Ill. Dec. 537, 657 N.E. 2d 882.

Did Petitioner Sustain an Accidental Injury that Arose out of and in the Course of
her Employment with Respondent? And Is Petitioner's Current Condition of III-being
Causally Related to the Injury?
Petitioner suffered a sprain/strain injury on April 27, 2011.
After considering all of the evidence, and in reliance on the medical evidence and the
independent medical examination findings of Dr. Levin, the Arbitrator finds that Petitioner
suffered a mild lumbar strain. The Arbitrator noted that Petitioner did not have significant
physical examination findings, and showed significant symptom magnification and nonorganic
findings inconsistent with her diagnostic tests and objective pathology. Dr. Levin, found that
four weeks oftreatment and therapy post-injury was reasonable relating to Petitioner's lumbar
sprain/strain. Based upon the medical records and the statements of the Petitioner to her treating
physicians on June 1, 2011 and again on June 10,2011, that her pain was zero on scale of one
out often, that she was feeling no pain, the Petitioner's injury was resolved.
Any treatment after June 14, 2011, her date of discharge from Physicians Immediate
Care, was unreasonable, unnecessary and not indicated. Specifically, therefore Petitioner's
treatment with Dr. Chami and the five injections she received were unreasonable and
unnecessary for the injury she sustained on April27, 2011.

The Arbitrator notes that on Petitioner's initial examination at Physicians Immediate Care
on April29, 2011, Petitioner exhibited positive Waddell's signs with superficial hyper
tenderness and simulated rotation (P. Ex. 1). Petitioner ambulated normally and was able to get
up and down from sitting and lying position according to the medical records. There was
tenderness to superficial palpation to the low back, left buttock and left hip/thigh. X-rays of the
lumbar spine showed mild anterior osteophytic spurring at L3-5, with no other abnormalities.
Petitioner was diagnosed with a lumbar strain and given light duty work restrictions (P. Ex. 1).
Petitioner continued to treat at Physicians Immediate Care on May 2, 2011 and May 16,
2011, complaining of tenderness to superficial palpation and also had positive Waddell's sign
with simulated rotation and superficial hyper tenderness. Petitioner continued to be diagnosed
with a lumbar strain. As of May 16, 2011, Petitioner's work restrictions were to lift no greater
than thirty (30) pounds. The Petitioner's job is not a strenuous or heavy job (P. Ex. 1). Further,
Petitioner informed Dr. Chami that her job involved lifting a maximum of thirty pounds. (P. Ex.
4).
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The medical records note that Petitioner was prescribed and initiated physical therapy on
May 23, 2011, on May 25, 2011 Petitioner continued to have tenderness to very superficial
palpation and a positive Waddell's sign to superficial hypersensation. (P. Ex. 1). It was noted
that Straight Leg Raise testing could not be performed because petitioner would not relax her leg,
sitting or lying. (P. Ex. 1)
On June l, 2011, and again on June 10, 2011, Petitioner rated her pain at a zero out often
on the pain scale (0/10). As of June 14, 2011, Petitioner was found to have complaints of pain
and hypersensitivity to her skin which were unrelated to her work injury and of unknown
etiology. At that time, Petitioner was discharged from care at 11MI and was authorized to return
to full duty work without restrictions. Petitioner was found to have no residual disability or
impairment and no further medical treatment recommended or necessary (P. Ex. 1).
The Arbitrator notes that Petitioner did return to full duty work after her discharge from
care on June 14, 2011. Petitioner did not attend any additional physical therapy after June 13,
2011 (P. Ex. 2). The Arbitrator finds that the treatment received at Flexeon therapy and at
Physicians Immediate Care was reasonable and necessary. The Arbitrator agrees with the
recommendations that as of June 14, 2011 Petitioner had reached :rvil\lfi and was capable of
returning to full duty work without restrictions and did not require any additional treatment (P.
Ex. 1, 2).
The Arbitrator notes that in addition to the symptom magnification found in the treating
records from Physicians Immediate Care, Dr. Levin's physical examination also revealed
significant symptom magnification and nonorganic findings. These abnormal findings included
focal weaknesses that were inconsistent with the Iv1RI findings, markedly positive Hoover sign
and the inability to feel proprioception in the lower extremities in spite of petitioner being able to
walk in a normal reciprocal heeVtoe gait pattern (R. Ex. 1).
The Arbitrator finds that the Petitioner did sustain an accidental injury on April 27, 2011,
that arose out of and in the course of her employment with the Respondent. The Petitioner's
current condition of ill being is not causally connected to those accidental injuries. Based upon
the physical examination findings and opinions of Dr. Levin and the medical records contained
in Petitioner's exhibits 1 and 2 the Petitioner, at most, sustained a mild lumbar myofascial strain.

Has Respondent Paid all the Reasonable and Necessary Medical Bills?
The Respondent is responsible for the medical bills for treatment from April 29, 2011,
through June 14, 2011, when the Petitioner was discharged from treatment. At the start of the
hearing the parties agreed that the Respondent had paid some of the medical bills that were
contained in Exhibit A and Exhibit B. They agreed that the Respondent has paid $13,981.44 for
expenses that were listed on Exhibit A, and that the Respondent should be given credit for those
expenses already paid. They also agreed that all of the medical bills that were submitted for
treatment that the Petitioner received were subject to the fee schedule pursuant to the Act.
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Petitioner's treatment with Dr. Barnabas and Dr. Bermudez, and their referral for
Petitioner to treat with Dr. Chami was unreasonable and unnecessary and not causally related to
Petitioner's Lumbar sprain/strain on April27, 2011. The Arbitrator finds that the medical
evidence and testimonial evidence establish that Petitioner's continued complaints of subjective
and nonorganic pain complaints after June 14, 2011, were not causally related to the alleged
April27~ 2011. The Arbitrator's findings are supported by Petitioner's MRI of the lumbar spine
which did not show any acute abnormalities and instead only degenerative findings.
To the extent that any medical bills remain outstanding for the medical treatment form
Physicians Immediate Care and at Flexeon Rehabilitation, they were reasonable and necessary
and the Respondent is responsible for those bills.

Is the Petitioner Entitled to TTD Payments from August 4, 2011 through September
22, 2011?
The Petitioner reported on June 1, 2011, and again on June 10,2011, that she was pain
free, she rated her pain as 0 on a scale of one to 10. Petitioner was authorized to return to full
duty work as of June 14, 2011 and did not require any additional medical treatment as she had
reached JviMJ. In reliance on the medical evidence and the expert opinion of Dr. Levin, the
Arbitrator finds that Petitioner was capable of returning to full duty work at MMI as of June 14,
2011. In addition, the Arbitrator having found that Petitioner's treatment with Dr. Chami, who
authorized Petitioner off of work from August 4, 2011 through September 22, 2011, was not
reasonable or necessary, Petitioner's claim for TID benefits is denied.

What is the Nature and Extent of the Injury?

Based on the medical evidence and the expert opinions of Dr. Levin, the Arbitrator finds
that Petitioner sustained a mild lumbar myofascial strain/sprain to the lumbar spine as a result of
the April 27,2011 injury. Petitioner received reasonable and necessary medical treatment at
Physicians Immediate Care and Flexeon Rehabilitation from April29, 2011, through June 14,
2011 . The Arbitrator agrees with the medical evidence authorizing Petitioner to return to full
duty work without restrictions as of June 14, 2011. The Arbitrator also concurs with the medical
opinions that as of June 14, 2011, Petitioner had reached MMI and did not require any additional
medical treatment as causally related to her April27, 2011 work injury.
The Arbitrator notes that Petitioner was authorized to return to light duty work from April
29, 2011, through June 14, 2011. Petitioner then returned to full duty work from June 15, 2011,
through August 4, 2011, when Dr. Chami authorized her off of work. Regardless, Petitioner
returned to light duty work as of September 23, 2011, and eventually returned to full duty work
on February 25, 2012. Petitioner testified that she has continued to work her full duty job,
working approximately the same number of hours ever since February 24, 2012. Petitioner
testified that she is able to perform all of her job activities and all of her regular activities of daily
living, albeit slightly slower. Petitioner testified that she has not received any medical treatment
since February 24, 2012, and has no intention to seek medical treatment for her low back.
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Based on the record as a whole, the Arbitrator finds that Petitioner sustained a loss of use
of the person as a whole of3% pursuant to Section 8(d)(2) of the Act.
Petitioner is found to have suffered a permanent injury of 3% loss the use of man as a
whole pursuant to Section 8(d)2 of the Act. Respondent shall pay Petitioner permanent partial
disability benefits of $253.00/week for 25 weeks, because the injuries sustained caused the 5%
loss of use of man as a whole, as provided in Section 8( d)2 of the Act.

Is Petitioner entitled to penalties and attorneys fees?
The Arbitrator denies Petitioner's claim for penalties pursuant to Section l9(k) or 19(1) of
the Act, and accordingly, does not award attorneys' fees pursuant to Section 16 of the Act. The
Arbitrator finds that Petitioner sustained a mild lumbar strain and was discharged from care at
IY1MI and authorized to return to full duty work on June 14, 2011 without any additional medical
treatment pursuant to her alleged accidental injuries on April27, 2011.
The Arbitrator relies on the opinions of Dr. Levin and the medical records from
Physicians Immediate Care and Flexeon Physical Therapy in making this determination. The
Arbitrator finds Dr. Levin's medical opinions credible and supported by the medical records and
the statements of Petitioner to her treating medical personnel in April, May and June of2011.
Thus, the Arbitrator finds Respondent's termination of temporary total disability benefits and
denial of further orthopedic and surgical intervention valid based on the expert opinions ofDr.
Levin.
It is undisputed that Respondent paid temporary total disability benefits. Payment of
temporary total disability benefits is not an admission ofliability. TID benefits were terminated
after Respondent relied upon its credible Section 12 examination. Therefore, the Arbitrator does
not award penalties and fees against the Respondent.

ORDER OF THE ARBITRATOR
Petitioner is found to have suffered a permanent injury pursuant to Section 8(d)2 of the
Act. For the foregoing reasons, Respondent shall pay Petitioner permanent partial disability
benefits of $253.00/week for 25 weeks, because the injuries sustained caused the 5% loss of use
of man as a whole, as provided in Section 8(d)2 of the Act.
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STATE OF ILLINOIS
COUNTY OF MADISON

0 Affirm and adopt (no changes) bJ Injured Workers' Benefit Fund (§4(d))
) ss. D Affirm with changes
D Rate Adjustment Fund (§8(g))
)
D Reverse IChoose reasonl
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
I2J Modify looWNj
~ None of the above
)

BEFORE THE ILLINOIS \VORKERS' COMPENSATION COMMISSION

ALLAN D. WHEELER,
Petitioner,

NO: 11

VS.

BALDWIN MANUFACTURING CO.,
Respondent.

we 34788

14 IWC C01 2 0

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causation, notice,
temporary total disability, maintenance, and partial permanent disability and being advised of the
facts and law, modifies the Decision ofthe Arbitrator as stated below and otherwise affrrms and
adopts the Decision ofthe Arbitrator, which is attached hereto and made a part hereof.

Fi11di11gs of Fact and Cotlclusiolls of Law
1. Petitioner testified that on February 21 , 2011 he was employed by Respondent which

manufactures pallets, crates, and boxes, and had been so employed since about the end of
January of 2009. He got "sometimes 20 hours or more" of overtime. He saw
Respondent's video of activities at its plant; it did not depict all of his job duties. 1t only
depicted about 15% to 20% of his activities.
2. In his job he cut wood to sizes needed for assembling the final product. He would use
various types of power saws in his work. When using the saws he felt vibration in his
anns. He used the saws about 50% of the time he worked; the remaining 50% was spent
assembling the product.
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3. In assembling the product, Petitioner would use pneumatic nail guns ranging between 1015 pounds to 25-30 pounds, depending on the size of the nails being driven. "On the big
ones you had to punch pretty hard," and there was "some" kickback "on the smaller
ones." The videos only show use of the small nail guns. Petitioner used both hands
when using the nail guns; "probably 60% to 70% with his right, the rest left." Petitioner
also has to hand stamp the finished product. Petitioner estimated that sawing,
assembling, and stamping consist of95% to 100% ofhis work.
4. Petitioner further testified his arms starting bothering him with numbness, tingling, and a
little bit of pain; he began waking up in the middle of the night. The condition worsened
and he saw Dr. Aim on February 21, 2011 . He diagnosed bilateral carpal tunnel
syndrome and cubital tunnel syndrome. When Petitioner told Dr. Ahn what he did for a
living, Dr. Aim stated the condition was work related. Dr. Aim ordered an NCY which
confirmed the diagnosis ofbilateral carpal tunnel and cubital tunnel surgeries.
5. Petitioner had an unrelated workers' compensation claim against Respondent concerning
his thumb. He treated for that condition with Dr. Froehling. Dr. Froehling was also
familiar with the condition of his anns and about complications that occurred after
surgery in the left arm. He ordered a functional capacity examination (" FCE") and put
permanent work restrictions on Petitioner of lifting 15 pounds frequently and 50 pounds
occasionally.
6. Respondent paid for the surgeries and for the time he was off work. However, after the
surgeries Respondent sent him for an IME with Dr. Strecker. Dr. Strecker recommended
a repeat NCV and FCE, which Respondent approved five months later. Petitioner would
return to work with Respondent if it could accommodate his restrictions; he has
demanded vocational rehabilitation, but it has not been provided.
7. Petitioner also testified that currently he still had "quite a bit of pain" and weakness
"mainly in the elbows." He still has numbness through the palm of his hand. Petitioner
has tried to find work on his own and documented his job search. Dr. Strecker told him
he could have additional surgery for his elbows if he desired. He informed Respondent
he was going to see Dr. Alm for his arms; he had to take the day off.
8. On cross examination, Petitioner testified the first year he worked for Respondent he
worked a 32-hour week. Then "things picked up" and he was able to work a 40-hour
week and had opportunities for overtime. Petitioner denied telling Dr. Aim that he had
the symptoms for two years. However, he saw his general practitioner prior to seeing Dr.
Aim and told her he had symptoms for two years. There are about eight employees at
Respondent that perform work activities similar to his.
9. Petitioner agreed that the number and type of product he builds differ depending on the
particular order. Some of the saws had automatic feeders through which one only had to
load the wood in and did not have to manually feed the wood, "when it's working right."
From time to time Petitioner would have to band stacks of pallets before they are shipped.
He also operated a forklift and cleaned the work area.
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10. Petitioner also testified the devise depicted in the video is a nail gun and not a staple gun;
Petitioner did not recall using a staple gun. One has to pull the trigger to release the nail
from the nail gun. The nail guns take care of80% to 90% ofthe nailing, but occasionally
he had to manually hammer in nails that were missed or not completely flush. Petitioner
told Dr. Aim he used pneumatic hammers. Dr. Froehlich did tell him the more he used
his limbs the stronger they would get. He was lifting weights in physical therapy.
11. Prior to his employment with Respondent, Petitioner worked as a laborer on a farm. He
"kind of ran parts to them and farmed, drove a tractor, greased stuff, serviced
equipment." He took classes in auto repair at a Community College. He did not have a
commercial driver's license, but he does own a motorcycle. He generally uses the
motorcycle for short trips; he only takes a long ride once or twice a month. The
motorcycle did "not really" produce vibration. He has played a guitar for amusement for
a few years. He probably has not played the guitar for a month or two. He does some
gardening of flowers around the house.
I2. Petitioner sought work from companies even though he did not know they were hiring.
He just contacted everybody he knew to contact. He would follow up after his initial
contact. He applied for jobs at a pizza place and at least three other restaurants. He has
not worked since he left Respondent to have his surgeries. The two EMGs were over a
month apart; he did not work in the interim. The later EMG showed his elbows "were
actually getting worse."
I3. On redirect examination, Petitioner testified when he banded he would wrap the steel
banding around a stack of crates, "jack it and then slap it up to cut it." He did not believe
it was accurate that he told his general practitioner he had symptoms for two years; he
thought "it was probably a year." By February of 2011 his arms got much worse. He
would have appreciated help in finding a job.
14. On re-cross examination, Petitioner testified he did not recall telling Dr. Aim he had
symptoms for two years; he "thought it was a year."
15. Matt Deen testified he runs Respondent's "operation from payroll to being on the floor
with the guys and building pallets and cutting wood and pretty much do it." He has
performed all the job activities that Petitioner performed. Respondent was not able to
bring him back because they did not have any light duty for a general laborer. The 15
pound restriction was a problem.
16. After the Respondent's business increased in 2010, Petitioner probably worked 48 hours
or more per week. The day before Petitioner went to the doctor was the first time he
heard about any problems he had. At that time Petitioner told him he was going to see a
doctor to have his hand looked at. He did not complain about any other part of his body.
After he saw the doctor was the first time Petitioner indicated his condition may be workrelated.
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17. Each worker's duties change from day to day and from week to week. Mr. Deen testified
that Petitioner's description of his job duties "pretty much sums it up for the most part."
Some pallets are built with pine, some with hardwood, and some with both. They use
staple guns and guns that use nails between 1V2 inches and 31A inches. Some ofthe saws
do create vibration.
18. The witness further testified the videos "could accurately depict a guy's day." "It just so
happened that the guy showed up that day and [they] were running the single-head
resaw," and then when they were actually building the pallets. The witness did not recall
seeing Petitioner use a nail gun with his left hand; Petitioner is right-hand dominant.
Forklifts do not produce vibration. Petitioner asked a co-worker to arm-wrestle after he
told the witness of his problem but before his surgery. Petitioner did not actually armwrestle the other employee.
19. On cross examination, the witness testified they have to cut down wood to make their
product. They had both a "cut shop" and a "build shop." He estimated that an employee
work 50% of their time in the cut shop and 50% in the build shop. "Somewhere in the
neighborhood" of 90% of employees' work is either in the cut chop or the build shop.
The witness does a lot of the "set up" tasks himself. When one uses the small nail guns,
the process is pretty fast.
20. The medical record indicates that on February 21, 2011, Petitioner presented to Dr. Alm.
On the intake form Petitioner noted he had 10/ 10 pain. There was no injury but was of
gradual onset for 2 years and was related to his repetitive work activities. He was 6' 230
pounds, and smoked a pack of cigarettes a day for 35 years.
21. At the initial appointment with Dr. Alm, Petitioner complained of bilateral hand
numbness and tingling for about two years. He has been wearing splints and taking
Tramadol but still wakes seven to eight times a night. He sought "further intervention."
Dr. Aim diagnosed bilateral carpal tunnel syndrome and cubital tunnel syndrome.
Petitioner had already tried anti-inflammatories and the next step would be cortisone
injection. In an "addendum" Dr. Aim noted that Petitioner reported working as a
"manual laborer and constant hammering and pounding on the palm aspect and constant
repetitive motion for the past three years or so." He wanted to know if his condition
could be work related. Dr. Ahn posited it was "at least a contributing factor." Petitioner
wanted to start a workers' compensation claim prior to getting an EMG. Dr. Alm would
put it off and seek approval.
22. An EMG taken on April 4, 201 I showed moderate to severe bilateral carpal tunnel
syndrome and cubital tunnel syndrome, left worse than right. Dr. Aim recommended
surgery as soon as possible. Dr. Aim performed right carpal tunnel and cubital tunnel
release on April 21, 2011.
23. Petitioner returned to Dr. Ahn on May 2, 201 I, at which time he removed the sutures and
noted Petitioner was doing well without complaints. His sensation was back to normal
and night symptoms had resolved. Dr. Ahn released Petitioner to light duty.
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24. On May 26, 2011, Dr. Aim perfonned left carpal tunnel and cubital tunnel release.
25. Petitioner returned to Dr. Aim on June 10, 20 II, who noted Petitioner developed a
hematoma and possible infection in the left elbow area, which Dr. Aim wanted to treat
conservatively. He kept Petitioner off work for another week. On June 15, 2011, Dr.
Aim noted that the hematoma was "quite substantial" with "quite a bit of swelling." They
would continue conservative treatment, but surgery may be necessary. On June 29, 2011,
Dr. Aim noted that the ann looked much better. He put Petitioner on light duty through
July 20, 2011.
26. On October 25, 2011, Petitioner had an FCE on referral from Dr. Froehling. It was noted
that initially Petitioner had a "comminuted fracture of distal phalanx right thumb on
March 19, 201 0; bilateral cubital tunnel release and bilateral carpal tunnel release
approximately May/June 2011." Petitioner was cooperative and exhibited consistent and
maximum effort. The primary limiting factor was "weakness in the bilateral wrist/elbow
musculature, and impaired grip strength."
27. Petitioner also reported a history of back pain as a limiting factor in his perfonnance.
The therapist assessed Petitioner to be able to work and a medium physical demand level.
The therapist could not detennine whether he could work at his current job because of
inconsistencies in the job demand level provided by the employer and Petitioner as well
as inconsistency within the job demand description provided by the employer.
28. Dr. Aim testified by deposition on July 9, 2012. He testified when he frrst saw Petitioner,
he reported progressively worsening numbness and tingling for two years. He reported
being a manual laborer and did a lot ofhammering, pounding, and using power tools. An
EMG showed moderate to severe bilateral carpal tutmel syndrome and cubital tunnel
syndrome, left worse than right, with mild denervation. He perfonned bilateral surgery
on Petitioner wrists and elbows. He decompressed but did not transpose the ulnar nerves.
29. Petitioner developed hematoma after the left surgery and Dr. Aim kept him off work
longer than he did after the right surgery because he wanted to limit his activity. He
released Petitioner to light duty after his visit on June 29, 2011. After that "he sort of
disappeared."
30. When asked what he understood to be Petitioner's work activities, Dr. Ahn testified all he
remembered was that Petitioner told him he used a power nail gun that impacted into the
palmar aspect and he had to lift quite a bit. He read Dr. Strecker's report but he did not
see the videos to which Dr. Strecker referred. Dr. Ahn was asked to assume that
Petitioner frequently used saws and various tools to cut lumbar that transfer vibration, he
frequently manipulated stick lumber and plywood, and frequently used a nail gun and
performed forceful stamping, for 213 or more of his work day. He was then asked
whether such work activities caused or contributed to Petitioner's condition. Dr. Aim
answered it was "pretty safe to say it is a definitely a contributing factor."
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3I. On cross examination, Dr. Aim testified the only information he had about Petitioner's
job activities came from Petitioner. He added the addendum because Petitioner asked
him whether his condition could be work-related. With non workers' compensation
patients, he does not really go into great detail about the patient's work. lfwas going to
be a workers' compensation case, he had to ascertain the patient's job activities and
whether those activities could be related to the condition.
32. Petitioner informed him he used tools "constantly;" usually in FCE terms that would
mean more than 2/3 of a work day. He assumed Petitioner worked at least 40 hours a
week. Petitioner is right-handed and typically a right-handed person with use that hand
more than the left.
33. Dr. Aim disagreed with counsel's statement that it was difficult to ascribe the condition to
work activities because the EMG showed the condition of the left hand/arm, or nondominant side, was worse. One still uses the non-dominant hand to perform functions.
Petitioner is a pack a day smoker and had been for 35 years. Dr. Aim testified there is
"some suggestion" of a link between compressive neuropathies, but he would not "go so
as to say" it is "the absolute risk factor."
34. Dr. Aim agreed that if he were provided information about Petitioner's work activities
and weekly hours of work that differed from what Petitioner told him, his opinion on
causation may be different. Dr. Aim agreed that on his intake form Petitioner noted he
was in 1Oil 0 pain, however, Dr. Aim indicated in his treatment note that Petitioner was
not in acute distress.
35. Dr. Aim further testified that crooking the hand increases symptomology of carpal tunnel
syndrome. Dr. Aim does not ride a motorcycle so he did not know whether that would
cause such a position of the hands. However he does ride a bicycle and typically the
wrists are relatively straight. He thought unlikely vibration from a motorcycle would be
a contributing factor for carpal tunnel syndrome, but playing a guitar could possibly
exacerbate the symptomology.
36. Finally, Dr. Aim testified the hematoma Petitioner developed could have delayed his
healing process but it should not result in any long term deficit. He has not seen
Petitioner since June 29, 2011 so he does not know his condition after that date. He was
satisfied with the results of the surgeries because Petitioner's symptoms improved. It is
possible that he might not achieve total return of sensation because the nerve was
damaged prior to the surgery.
37. Dr. Strecker testified by deposition on July 11, 2012. The witness testified he is a boardcertified orthopedic surgeon specializing in upper extremity and hand surgery. At the
request of Respondent, he examined Petitioner, reviewed medical records, and issued a
report. Petitioner indicated he was a materials handler and would load and unload wood,
use a chop saw and nail guns, drive a forklift, occasionally use a bander, and push and
drag push crates weighing up to 21 0 pounds.
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38. Petitioner told the witness he did gardening but had not ridden "his motorcycle for some
time." In his examination, Dr. Strecker noted some non-anatomic responses in the
pattern of sensation loss; he showed significant numbness without any motor dysfunction.
39. Dr. Strecker recommended a repeat EMG. The new EMG showed some improvement
from the pre-surgery EMG. However, he still showed neuropathy particularly in the left
elbow. That neuropathy could not have been cause by work activities because he had not
worked since the surgery. Dr. Strecker also recommended a repeat FCE. The new FCE
indicated Petitioner should be restricted to lifting 30 pounds and 25 pounds frequently,
and carrying 35 pounds.
40. Dr. Strecker opined that the carpal tunnel syndrome in Petitioner's left wrist was not
work-related. He did not have to use power tools with his left hand. Petitioner was a
heavy smoker, "at least overweight" at 6' 250 lbs, and was being treated for
hypertension. These are all risk factors for developing carpal tunnel syndrome.
However, Dr. Strecker believed Petitioner' s work activities were a contributing factor in
his developing carpal tunnel syndrome in his right wrist. Dr. Strecker also opined that
Petitioner's bilateral cubital tunnel syndrome was not causally related to his work
activities.
4I. Dr. Strecker explained that work-related cubital tunnel syndrome is generally caused by
repeated trauma to the elbows, resting on one's elbows for a prolonged period of time,
and forced flexion of the elbows greater than 100 degrees for prolonged periods of time.
Petitioner indicated his job duties varied and he did not experience the factors Dr.
Strecker described. There is "nothing in the medical literature at all that shows flexing
your elbows causes cubital tunnel."
42. On cross examination, Dr. Strecker testified there was no doubt that Petitioner had
bilateral cubital tunnel syndrome and cubital tunnel syndrome. When he examined
Petitioner he noted sensory loss which indicated he may have some other neuropathies.
He also thought "it would be reasonable to do a more extensive exploration of his ulnar
nerve" and possibly transposition.
43. Dr. Strecker agreed that use of vibratory tools on a regular basis does correlate with
higher instances of cubital tunnel syndrome. If Petitioner experienced vibration in his left
hand on a regular basis that may have contributed to his left-sided cubital tunnel
syndrome. Dr. Strecker agreed that lifting very heavy objects can result in cubital tunnel
syndrome because it can cause trauma to the elbows.
44. After the second FCE, which was not submitted into evidence, Dr. Strecker agreed that
Petitioner's work should be restricted. He also agreed that the restrictions would not be
in accordance with the physical demands of the job he had with Respondent. While the
second FCE was not in evidence, in his report, Dr. Strecker noted the new FCE indicated
Petitioner should be restricted to lifting 30 pounds and 25 pounds frequently, and
carrying 35 pounds.
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45. On redirect examination, Dr. Strecker testified that while vibration can contribute to the
development of cubital tunnel syndrome, the crucial issue is the extent the person is
exposed to such vibration. He agreed that "there has to be the exposure to it and there
has to be some duration associated with it."
46. Respondent submitted into evidence a labor market survey which concluded Petitioner
was employable. It specified eight positions within the sedentary to medium physical
demand level. The survey ranged from automobile detailer earning $9.92 an hour to
motorcycle sales associate earning $24.47 an hour. Hiring frequency for these positions
was either "seldom" or "occasional."
47. Petitioner submitted into evidence a "job search log." The log appears to span a period
between November 22, 2011 through October 16, 2012 (the years are not designated}. It
appears to include 79 contacts of which there is a "not hiring" or "no positions" notation
on about 61 of them. Those were pretty much the first entries. Thereafter, Petitioner
indicated he applied on line for about II jobs. On the remaining entries Petitioner noted
he was not qualified. In addition, the log has 39 entries between November 22, and
January 31. Thereafter, there is a hiatus up to June 4 after which the log continues.
In finding Petitioner proved causation ofhis bilateral carpal tunnel syndrome and cubital
tunnel syndrome, the Arbitrator noted that the testimony of Mr. Deen actually corroborated
Petitioner's testimony about his work activities. In addition, he found the opinion testimony of
Dr. Aim more persuasive than that of Dr. Strecker. After reviewing the entire record as outlined
above, the Commission concurs with the analysis of the Arbitrator and affirms and adopts the
decision regarding causation. The Commission also agrees with the analysis of the Arbitrator on
the issues of notice and temporary disability benefits and affirms and adopts those portions of the
Decision of the Arbitrator.
It is clear that in many ways Petitioner's job search efforts were inadequate. He often
contacted companies that were not hiring about positions for which he was not qualified.
Initially, Petitioner may have been at least somewhat motivated from the beginning of his search
to January 31, 2011. Thereafter, his job search was moribund for more than four months before
the search logs include additional entries. There was no explanation for that lengthy hiatus. It
appears that at that point Petitioner may not have been sincerely looking for employment, but
rather simply attempting to enhance his eventual workers' compensation award. Therefore, the
Commission terminates maintenance after January 31, 2011.

In awarding Petitioner permanent partial disability of 40% of the person as a whole, the
Arbitrator noted that the injuries Petitioner suffered made it impossible for him to pursue his
normal employment. First, it is not entirely clear that Petitioner indeed sustained his burden of
proving he is incapable of "performing his nonnal and customary duties of his job." The
Commission acknowledges that Dr. Strecker did opine that Petitioner was not capable of
returning to his previous job with Respondent based on the second FCE. However, that FCE was
never submitted into evidence. In addition, while Mr. Deen testified that the 15 pound limitation
was a "problem" in performing the job, that restriction was imposed by Dr. Froehlich who did
not treat Petitioner's current conditions of ill-being and it appears to be at odds with the FCEs.
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The Commission also notes that in the first FCE the physical therapist assessed Petitioner
to be able to work at a medium physical demand level. He also specifically stated that he was
unable to assess Petitioner's ability to return to his previous employment because he did not have
adequate information of the physical demands of Petitioner's previous job. The Commission is
also in that position because no assessment of the physical demands of the job was submitted
into evidence. In addition, the physical therapist in the first FCE specifically noted that the
deficit in Petitioner's performance in the FCE was affected by his back condition. The
Commission concludes that it is unclear from the record what percentage of Petitioner's
disability identified in the FCEs is related to his current conditions of ill-being of his hands and
arms and that which is related to his thumb and back conditions, which are not at issue here.
Second, it appears from the Decision of the Arbitrator that based on a 40-hour work v. eek
Petitioner was earning $9.50 an hour in his employment with Respondent. The labor market
survey, though in itself far from a model of a comprehensive such survey, identified jobs that all
paid $9.92 an hour or more.
Therefore, the Commission concludes that because Petitioner's injuries were sustained to
discreet parts of his body, awards for the permanent partial disability of those specific parts of
the body is more appropriate than an award for loss of the person as a whole. Assessing the
record in its entirety, the Commission finds that an award of 10° o loss of the use each hand and
l5°·o ofthe use of each arm is appropriate in this case.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $286.00 per week for a period of 33 217 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $286.00 per week for a period of 116.9 weeks, as provided in §8(d)2 of the Act, for
the reason that the injuries sustained caused the l0°o loss ofthe use of each hand and the loss of
the use of 15° o of each ann.
IT IS FURTHER ORDERED BY THE COMMISSION that maintenance benefits of
$286.00 for 7 417 weeks as provided by §8(a) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the medical
bills as identified in Petitioner's Exhibit 6 as provided in §8(a) of the Act, pursuant to the
applicable medical fee schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §l9(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $70.000.00. The party commencing the proceeding for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in the Circuit Court.

DATED:

RWW/dw
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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Employer/Respondent

On 12/7/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.14% shall accrue from the date listed above to the day
before the date of paymmt; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0246 HANAGAN & McGOVERN PC
BRIAN McGOVERN
123 S 1OTH ST SUITE 601
MOUNT VERNON, IL 62864
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ILLINOIS WORKERS' COMPENSATION COMl\IIISSION
ARBITRATION DECISION
Alan Wheeler

Case # 11 WC 34788

Employee/Petitioner

Consolidated cases:

v.

Baldwin Manufacturing Company

---

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city

of Collinsville, on Oct·ober 19, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes flndings on the disputed issues checked below, and attaches those findings to this document.
DISPtrrED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. ~Was timely notice of the accident given to Respondent?
F. C8J Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. C8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropliate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
0 TPD
C8J Maintenance
~TID
L.
What is the nature and extent of the injury?
Should penaltie:s or fees be imposed upon Respondent?
M.
N. DIs Respondent due any credit?
0. 0 O t h e r - - - - - - - - - -

D

0
D
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0
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FINDINGS

On February 21, 201 1, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $19,760.00; the average weekly wage was $380.00.
On the date of accid<mt, Petitioner was 50 years of age, married with 1 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $17,518.46 for ITO/maintenance, $0.00 for TPD, and $0.00 for other
benefits, for a total credit of $17,518.46.
Respondent is entitled to a credit of amounts paid under Section 80) of the Act.
ORDER

The Respondent is to make payment of the medical bills as identified in Petitioner's Exhibit 6 as provided in
Section 8(a) and 8.2 of the Act subject to the fee schedule. Respondent shall receive a credit for medical
benefits that have been paid and Respondent shall hold Petitioner harmless from any claims by any providers
for any services for which Respondent is receiving this credit as provided in Section 80) of the Act.
Respondent shall pay Petitioner temporary total disability benefits of $286.00 per week for 33 2/7 weeks
commencing Apri12l, 2011, through December 9, 2011, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner maintenance benefits of$286.00 for 45 weeks commencing December 10,
2011, through October 19,2012, as provided in Section 8(a) ofthe Act.
Respondent shall pay Petitioner the sum of $286.00 per week for 200 weeks as provided in Section 8(d)2 of the
Act because the injury sustained caused the 40% loss of use of the body as a whole.
Respondent shall pay Petitioner compensation that has accrued from April21, 2011, through October 19,2012,
and shall pay the remainder of the award, if any, in weekly payments.
Unless a party files a Petition/or Review within 30 days after receipt ofthis decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if

STATEMENT OF INTEREST RATE

an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

December 3, 2012
Date

DEC -7 Z01Z

Findings ofFact

141 ~J cco 12 o·

Petitioner filed an Application for Adjustment of Claim which alleged he sustained a repetitive
trauma injury arising out of and in the course of his employment for Respondent The
Application al11~ged a date of accident (manifestation) of February 21, 2011, and stated Petitioner
sustained repetitive trauma to the bilateral upper extremities. Respondent denied liability in this
case on the basis of accident, notice and causal relationship.
Petitioner testified he became employed by Respondent in January, 2009. For the first year
Petitioner worked approximately 32 hours a week and then, due to an increase in business,
Petitioner worked a substantial amount of overtime, sometimes as much as an additional 20
hours per week. Respondent's business consists of cutting various types and sizes of lumber
which is then used for assembly into pallets, boxes and crates.
Petitioner testified that he spent approximately 50% of his time working in the "cut shop," which
is where the lwnber is cut into appropriate sizes; and 50% of his time doing the assembly work.
When the lumber is cut, there are a wide variety of electrical saws used. Petitioner testified he
did feel vibration in his hands when he was using these saws, although some saws did have more
vibration than others, in particular, the gang rip saw and notcher saw. In perfonning his assembly
duties, Petitioner used three different types of pnewnatic air nailers and stated that a significant
amount of force was required when using the large nailer. Petitioner estimated that the saw and
assembly work took up approximately 95% of his time with the remainder being spent cleaning,
driving a forklift, retooling, etc.
Matt Deen, Respondent's Vice President, testified on behalf of the Respondent at trial. Deen
stated that he works on the floor with the other employees and performs manual labor and has
himself operated all of the tools in the shop. Deen agreed with Petitioner that some of the saws
result in vibration to the hands and anns and that the larger nailer did require significant force to
be used especially when it was used on the harder woods. Deen did not have any significant
disagreement with Petitioner's description of his job duties.
Petitioner began to experience symptoms in both of his hands and initially sought medical
treatment from Dr. Joan Ahn on February 21, 2011. Petitioner testified he informed Deen that he
was going to s~:e Dr. Ahn on that date and, afterwards, informed Deen that Dr. Ahn had told him
that he had a work-related condition. Deen prepared a First Report of Injury on March 10, 2011,
which did not contain any specific information about the injury and described the incident as
being '1W1known."
Dr. Alm initially diagnosed Petitioner with bilateral carpal tunnel and cubital tunnel syndromes.
Dr. Ahn had nerve conduction studies performed which confirmed this diagnosis. On April 21,
2011, Dr. Ahn: performed surgery on the right hand and elbow consisting of an open carpal
tunnel release and endoscopic cubital tunnel release, respectively. Dr. Alm performed the same
surgical procedures on the left hand and arm on May 26, 2011. Post surgically, Petitioner
received occupational therapy and was under the care of Dr. Alan Freehling. At Dr. Freehling's
request, a functional capacity evaluation (FCE) was performed on October 25, 2011. Dr.
Freehling reviewed the FCE and in his record of December 9, 2011, opined that Petitioner was at
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M:M:I but that he had a light duty restriction of frequent lifting not to exceed 15 pounds, and
occasional lifting not to exceed 50 pounds.
At the direction of Respondent, Petitioner was examined by Dr. William Strecker on February
22, 2012. Dr. Strecker opined Petitioner did have bilateral carpal tunnel and cubital tunnel
syndromes and that the medical treatment he had received for those conditions was appropriate.
In respect to causality, Dr. Strecker opined that the right carpal tunnel syndrome was related to
Petitioner's work activities; however, Dr. Strecker opined that the left carpal tunnel syndrome
and bilateral cubital tunnel syndrome were not related to Petitioner's work activities. Dr.
Strecker's opinion was based primarily on the fact that Petitioner used his right hand in his
operation of the vibratory tools. At Dr. Strecker's direction, another FCE was perfonned and
based on this, Dr. Strecker opined Petitioner could lift 30 pounds occasionally, 25 pounds
frequently but had a restriction no carrying greater than 3 5 pounds.
Dr. Ahn was deposed on July 9, 2012, and his deposition was received into evidence. In regard
to causality, Dr. Ahn testified that frequently using saws and tools to cut lumber, which transmit
vibration through the lumber, frequent manipulation of lumber, and frequent use of a nail gun
which requires force, would definitely be contributing factors to the development of bilateral
carpal tunnel and cubital tunnel syndromes.
Dr. Strecker was deposed on July 11, 2012, and his deposition was received into evidence at
trial. He testifit::d that Petitioner's work was a contributing factor to the development of the right
carpal tunnel syndrome due to the power tool usage by Petitioner. He opined there was no
history of the Petitioner using vibratory tools with his left hand. In respect to the cubital tunnel
syndrome, Dr. Strecker opined that Petitioner's work duties varied and did not cause any trauma
to his elbows.
Respondent tendered into evidence 3 DVD's which are videos of other individuals perfonning
some of the job duties of Petitioner. These videos are extremely brief and only show a small
portion of Petitioner's job duties. The videos are not nearly as complete or descriptive as the
testimony of beth the Petitioner and Deen.
The Petitioner :remains unable to return to work at this time and Respondent does not have any
work to offer h.im of that conforms to the restrictions that have been imposed upon him. This was
confirmed by the testimony of Respondent's witness, Matt Deen. Petitioner testified that he has
been looking for a job but has been unsuccessful in doing so. At the time of trial, a job search log
prepared by the Petitioner was tendered into evidence. Petitioner's counsel also tendered into
evidence various letters from him to Respondent1s counsel wherein he demanded vocational
assistance. The Respondent has not offered any vocational assistance to Petitioner.
Respondent did obtain a labor market survey prepared by Michael McKee, CRC, on August l,
2012. This was received into evidence and it did indicate that Petitioner was capable of
perfonning work tasks in the light to light-medium work task level. McKee opined Petitioner
was employable and the labor market survey report listed eight employers; however, in respect to
the hiring potentials of these eight employers six of them indicated that they were hiring
"occasionally" and two of them indicated they were hiring "seldom."
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Conclusions of Law
In regard to disputed issues (C) and (F) the Arbitrator makes the following conclusion oflaw:
The Arbitrator finds Petitioner sustained a repetitive trauma injury arising out of and in the
course of his employment for Respondent to both of his hands and arms as alleged in the
Application for Adjustment of Claim.

In support of this conclusion the Arbitrator notes the following:
The Arbitrator finds there was no dispute that Petitioner did use various tools that cause vibration
and pressure to Petitioner's hands and anns. Both the Petitioner and Respondent's witness
testified regarding the various tool usage and there was no substantial difference in their
testimony.
The Arbitrator further finds the testimony of Petitioner's treating doctor, Dr. Ahn, to be more
credible than Respondent's Section 12 examining doctor, Dr. Strecker.

In regard to disputed issue (E) the Arbitrator makes the following conclusion of law:
The Arbitrator finds Petitioner gave notice to Respondent within the time limit prescribed by the
Act.
In support of this conclusion the Arbitrator notes the following:
Petitioner informed Respondent's agent, Matt Deen, that he had a work-related injury following
his return from Dr. Ahn's examination of February 21, 2011. A First Report of Injury was
prepared by O.een on March 10, 2011 . While this report contains no specific information about
the exact nature of the injury being claimed, there is no controversy that Petitioner was claiming
to have sustained a work-related injury at that time. Further, even if this notice is found to be
defective, Respondent has not shown any undue prejudice to its interest because of any alleged
defect in said notice.

In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator finds all the medical treatment provided was reasonable and necessary and
Respondent is liable for payment of the medical bills associated therewith.
The Respondent is to make payment of the medical bills as identified in Petitioner's Exhibit 6 as
provided in Section 8(a) and 8.2 of the Act subject to the fee schedule. Respondent shall receive
a credit for me:dical benefits that have been paid and Respondent shall hold Petitioner harmless
from any claims by any providers for any services for which Respondent is receiving this credit
as provided in Section S(j) of the Act.
In regard to disputed issue (K) the Arbitrator makes the following conclusions of law:
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Respondent is liable for payment of temporary total disability benefits to Petitioner for 33 217
weeks commencing April21, 2011, through December 9, 2011.
Respondent is liable for payment of maintenance benefits to Petitioner for 45 weeks
commencing December 10,2011, through October 19,2012.
In support of these conclusions the Arbitrator notes the following:
As is stated herein, the Arbitrator has found Petitioner's bilateral carpal tunnel and cubital tunnel
syndromes to he compensable. Respondent is thereby liable for payment of temporary total
disability benefits from the time Petitioner became disabled until he was found to be at
maximum medical improvement.
It is undisputed that Respondent does not have work to offer to Petitioner that conforms to his
permanent reslrictions. Petitioner made repeated demands to Respondent for vocational
assistance all of which received no response. Petitioner attempted to do a self-directed job
search but unsuccessfully. Respondent did have a labor market survey conducted and it is
noteworthy that of the eight potential employers, six of them indicated that jobs were available
occasionally and two of them indicated that jobs were available seldom.
In respect to di8puted issue (L) the Arbitrator makes the following conclusion of law:
The Arbitrator finds Petitioner's repetitive trauma injury has caused permanent partial disability
to the extent of 40% loss of use of the body as a whole.
In support of this conclusion the Arbitrator notes the following:
The cumulative: effect of Petitioner's injuries and the permanent work restrictions that have been
imposed have incapacitated him from performing his normal and customary duties of the job
which he had prior to the injury.
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STATE OF ILLINOIS
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)
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

ANNIE WADE,

Petitioner,
NO:

vs.
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Respondent.
DECISION AND OPINION ON REMAND
This matter comes before the Commission on remand from the Circuit Court of
Williamson County. The Commission had afftrmed the Decision of the Arbitrator denying
compensation. However, the Commission found the Arbitrator's determination that Petitioner
was not credible was not supported by the record. The Commission noted that the case had been
heard by another Arbitrator and the decision was issued by an Arbitrator who had not heard the
case after the Arbitrator that heard the case was not reappointed as arbitrator. The Commission
then wrote a full decision explaining that Petitioner's accident, caused by tripping over a
shoelace, was not within the scope of her employment.
The Circuit Court of Williamson County reversed the Commission on the issue of
accident and found that Petitioner proved that the requirement that she work at an accelerated
pace put her at greater risk than the general public to trip over her shoelace. The Circuit Court of
Williamson County remanded the case to the Commission to determine all other issues.
Therefore, the issues now before the Commission are causation, temporary total disability,
permanent partial disability, and medical expenses.

Fi11di11gs of Fact a11d C01rclusio11s of Law
1. Petitioner testified on June 10, 2010 she worked for Respondent as an ''NAIC" and
performing the task of "reverse torque." In that role you "pick up two parts. You
examine them for gaps. You take them in. You put them in. You come back out. You
work the levers. You pick up two more parts inspect them as you go in. You go in, I
pick one out, drop one in, pick one out, drop one in. You inspect for gaps again. You
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come around, put them in, do your thing." The parts to which she was referring are
projectiles or bullets. Her job was ensuring that the top of the projectile is properly
screwed into the body. If they're good she puts them in the good box, if there is a gap
she puts them in the reject box.
2. She indicated she inspected two projectiles at a time; one in each hand. Respondent
would like them to process 400 projectiles an hour. After e\'ery 500, "parts had to be
mastered" "to make sure it was still working." She observed the video submitted as
Respondent's exhibit 4. It was accurate but did not show the speed of the job. "You
can't work at that speed and do what you've got to get done."
3. Petitioner also testified that during the process of doing that job. she "turned to leave the
bay looking for [her] parts" and stepped on her shoestring. When she pivoted it jerked
her and threw her off balance. She ••twisted back to grab the table to keep from falling
and hitting the floor." She felt pain in her lower back and "butt cheek.'' The incident
occurred at about 1:30. She completed her shift which ended at 3:00. Petitioner sought
treatment on June 15, 2010. She waited to seek treatment because she thought she simply
pulled a muscle. But her symptoms got worse. Pain started moving down into her knee;
"from [her] butt, into [her] knee, burning real bad." Monday it hurt so much she could
not sleep; she went to Logan Primary Care on Tuesday and was prescribed Flexeril.
4. Petitioner further testified she did not immediately report her accident to Respondent
because she "hadn't been back two months from [her] hand surgery" and "didn't want to
get in trouble." However, her condition progressively got worse; the more she sat it got
worse. She couldn't stand, she couldn' t sit, so she had to "tum it in." She was directed
by Respondent to see Dr. Austin, whom she saw on July 19, 2010. She reported the
accident date as June 17, 20 I 0. She really could not remember the date but knew it was a
Thursday because she "remembers pay day." Dr. Austin prescribed medication and put
her on light duty.
5. On August 9, 2010, Respondent concluded the claim was not meritorious and would not
let her work light duty. Petitioner's condition continued to get worse. Physical therapy
and injections were recommended but she did not have the injections. Physical therapy
was discontinued because it was not doing her any good. Finally, surgery was performed
on February 7, 2011. The surgery was successful and her radiating pain is mostly gone.
Dr. Jones indicated that residual pain would persist for about six months before the nerve
irritation subsided. She has occasional flare-ups but her back is good. She is able to
perform her job without restrictions.
6.

On cross Petitioner testified she had a previous workers' compensation claim and was
knowledgeable about the process (on February 28, 2011, she settled 09WC44943 for
S 12,000 representing 13% loss of the left hand). She acknowledged she claimed the
accident occurred on June I 0, 2010, but did not report it to Respondent until July 16,
20 I 0; she also conceded that she initially reported the accident was on June 17, 2010.

7. She reported that stepping on her shoelace actually precipitated the accident.

She
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continued working until August 9, 2010, when Respondent refused to accommodate her
light duty. From the date of the accident to the time she was put on light duty, Petitioner
was working "20 Manyard." In that position, the workers are rotated. They catch
projectiles with their hands coming out of a chute, put them in a can and send them down,
"put the lid on them, scoot them down, weigh them, skid them," and load the cases. In
the job the only thing she lifted were cans onto the skids. The cans weigh "168 pounds.
And then up front you turn, lift a box of projectiles, you load it onto the table, flip it up,
then you walk over, you get a box of cases, and you load them on the table."

8. Petitioner also testified that she did report to the physician's assistant at Logan Primary
Care that her condition was work-related but that she had not reported it yet. She had the
bills paid by her group insurance. She received some short-tenn disability benefits from
Respondent, which she applied for immediately after she was "out of work on August 9,
2010." She has worked for Respondent 10 years. She has always worn the same type of
boots. It was just "understood" that she was to produce 800 projectiles in two hours.
9. Her previous workers' compensation claim was for carpal tunnel syndrome and
Respondent had not yet decided whether to accept that claim at the time of the instant
accident. She was not reprimanded for filing the first claim, but while on light duty she
was forced "to go outside in the smoke shack, pick up cigarette butts in front of[her] coworkers. That was humiliating." She did not want to be put back on that crew.
10. On redirect examination, Petitioner testified "reverse torque'' was not her regular job and
she worked it only one day. When she backtracked to try to remember the date of the
accident, she missed it by a week. She tripped over her shoelace while inspecting parts
and moving quickly to get the task done.
11. Cecil Glover testified on June 10, 2010, he was working reverse torque in the bay next to
that in which Petitioner was working. He noticed Petitioner limping and asked her
whether she hurt her knee. She replied that it was not her knee but she thought she
"pulled her butt muscle." He did not see her trip. He viewed the video. The rate of
speed it showed was "about a third" of the speed of actual work. If you perfonned at that
speed "you would have been pulled out because you wouldn't have gotten enough done."
12. On cross examination, the witness answered that Respondent would have liked
employees to process at least 2,000 projectiles in a work day.
13. The medical records indicate that on June 15, 2010, Petitioner presented to Dr. Workman
at Logan Primary Care with lower back and right hip pain for four days after twisting her
leg. Dr. Workman noted tenderness on palpitation, muscle tightness, and decreased range
of motion was noted but with no neurological deficits. He diagnosed Muscle spasm and
prescribed Flexeril.
14. On July 19, 2010, Petitioner presented to Dr. Austin complaining of pain in her lower
back radiating into her "butt cheek down right leg into knee where it feels on fire." She
reported on June 17, 2010 twisting while stepping on her shoelace at work. Dr. Austin
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diagnosed strain/sprain/pain in the right lumbosacral spine with some spasms, in the right
hip joint, and in the right knee. He ordered x-rays, recommended exercises, and put her
on light duty. On July 26, 2010, Petitioner returned to Dr. Austin and reported no
improvement. Dr. Austin continued her work restrictions.
15. On August 11, 2010, Petitioner returned to Logan Primary Care reporting of low back
pain after twisting her back at work in June. She also had pain in her right knee and her
foot and ankle turned cold. She indicated she got the accident date wrong and it was
deemed not compensable under workers' compensation. Currently, she was taking
Flexeril and Norco.
16. On August 17, 2010, Petitioner returned to Logan Primary Care. Her prescriptions were
refilled, an MRI was ordered, and she was "instructed offwork."
17. An MRJ showed central and left-sided disc bulge/herniation at L4-5 with narrowing of
the left neural foramen, a mild posterior disc bulge at L5-S 1 with some narrowing of the
left neural foramen, and a disc bulge at Tll-12 which was not well visualized in the
lumbar scan. The radiologist indicated the MRJ reported the findings were of unknown
significance because her symptoms were right sided.
18. On August 25, 2010, Dr. Workman continued Petitioner's off work status and referred
her to Dr. Kennedy, an orthopedic surgeon, for a herniated disc. On October 25, 2010,
Petitioner reported her symptoms persisted and she was scared to walk because of fear of
falling. Dr. Workman referred her to a neurological spine specialist, Dr. Jones.
19. On September 21, 2010, Petitioner presented to Dr. Kennedy complaining of low back
pain since a work accident. She reported twisting her back and had radiating pain down
her right leg. She was on light duty for about two months but her condition worsened.
She was unable to work since August 9th. Dr. Kennedy noted that the MRJ showed a disc
prolapsed at L4-5 with some mild foramina! encroachment and some mild degenerative
changes at LS-S 1. He did not see too much in the MRI that was worrisome with respect
to nerve root compression. He thought she would benefit from physical therapy and
trigger point injections but she is not then a surgical candidate.
20. On December 14, 2010, at Respondent's request Petitioner presented to Dr. Lange for an
examination pursuant to Section 12 of the Workers' Compensation Act. Petitioner
related twisting her back while at work when she turned and stepped on her shoelace.
She felt pain in the right hip and knee. However, toward the end of August or early
September she developed symptoms in the left lateral thigh area. She did not report it to
Respondent until July 16, 2010, because she thought her condition would resolve. Her
attorney sent her to Dr. Kennedy who recommended injections, which apparently were
not administered. She was unable to get another appointment with Dr. Kennedy and was
referred to Dr. Jones. She was currently not working because Respondent would not
accommodate light duty.
21. Dr. Lange noted "Waddell testing was moderately positive," and objective neurological
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functions were nonnal. He looked at the MRI film and noted degenerative disc changes
at T 11-12 and degenerative desiccation at L4-5 and L5-S I, which were consistent with
her age (45), gender, and nicotine exposure (the record indicates that Petitioner reported
smoking up to two packs of cigarettes daily for about 20 years). "She does have disc
prominences interestingly on the left not only L4-5, but also L5-S 1 with small high
intensity zones at each adjacent to the applicable lower vertebral body."
22. Dr. Lange did not relate Petitioner's current condition to her work incident because her
initial symptoms were on the right side which apparently had resolved. The MRI showed
no significant pathology on the right. Because symptoms on the left did not arise until
about three months after the incident "it would seem impossible to correlate her left sided
symptoms, therefore, with her activities in June."
23. On December 28, 2010, Petitioner presented to Dr. Jones' physician's assistant ("PA")
upon referral from Dr. Workman. She reported severe pain which began six months ago
after tripping and twisting her back at work. Heat, ice, and physical therapy did not
relieve pain. Dr. Jones' PA related that the MRI showed degenerative disc disease at L45 and LS-S 1 with moderate left foramina} narrowing at L4-5 and bilateral foramina}
narrowing at L5-S 1. Dr. Jones' PA diagnosed degenerative disc disease of the lumbar
spine, lumbar disc displacement, lumbar radiculitis, and lumbar spondylosis, ordered an
EMG, and referred Petitioner for epidural steroid injections.
24. On February 2, 2011 Petitioner reported that the pain was now mostly going down the
left leg rather than the right. Dr. Jones noted that Petitioner had a herniated disc at L4-5
which was most likely compressing the transversing L5 nerve root. He noted that
Petitioner failed conservative treatment and because the condition lasted more than six
months it was unlikely to resolve itsel£ He infonned her that he did not believe the
surgery would relieve all of her leg pain but it would help. They would schedule
surgery.
25. On February 7, 2011, Dr. Jones perfonned L4-5, LS-Sl hemilaminotomy/laminectomy
with foraminotomy for L4-5, L5-S 1 lateral recess and foramina} stenosis with
radiculopathy.
26. On February 22, 2011, Petitioner presented for follow up after surgery. The pain had
markedly improved and she did not need pain medication. She was able to increase
activity without incident.
27. On March 16, 2011, Petitioner reported doing well. She had intermittent pain, but Dr.
Jones indicated that the "severity of the problem" was "mild." He released her to work,
but is unclear from his note whether it was with restrictions.
28. On March 26, 2011, Petitioner was doing very well. Her leg pain had revolved but she
did have some intermittent but tolerable paresthesis in her legs. Petitioner wanted to
return to work; Dr. Jones thought that was reasonable and released her without
restrictions. He warned her that her back had significant degeneration and she should be
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cautious lifting heavy objects, and released her from care.
29. Dr. Jones testified by deposition on July 20, 2011. He reviewed Petitioner's MRl which
showed disc herniations at L4-5 and L5-S 1 with and a "newer annular tear at L5-S 1." He
indicated it was recent because the signal at T2 was still hot. "She had done it in the last
three months."
30. Dr. Jones explained the change in the radiating pain from the right leg to the left leg to
the fact that the herniations were "pretty central." "If you initially have like a large left
central disc herniation at its irritating the left leg, well it can retract enough that the left
leg gets better but there is still enough of a central portion that it's bulging out and starts
hitting the right nerve root which is now getting irritated because your facet is more
arthritic on that side." He "sees this all the time." Her history correlated to the objective
findings in the MRl. The surgery he performed was minimally intrusive. He released her
to work on March 16, 20 II. She had a good recovery and was able to return to work in
five weeks.
31 . When asked whether the reported accident was a cause of the condition, Dr. Jones
responded: "probably was." "Most of these people herniated a disc bending and twisting
and it's actually the twisting motion is worse than the actual bending and it's usually we
are doing something silly. It doesn't even have to be a lot ofweight."
32. On cross examination, Dr. Jones acknowledged that the in the initial visit, his P A did not
note a date of accident, and there was little in the way of detailed description of the
mechanism of injury. He did not review any other medical records. He did not note any
weakness or sensory disturbances, which would indicate neurologic abnormalities. He
did not remember Petitioner saying anything about carrying anything at the time of the
accident.
33. Dr. Jones did not have any imaging reports prior to the date of the accident. He agreed
that the MRl report did not mention an annular tear at L5-S I, but "it's pretty evident."
He has not heard from Petitioner after he released her from care. He did not believe she
suffered functional loss due to the surgery.
34. On redirect examination, Dr. Jones testified that Petitioner consistently related the onset
of pain to the twisting injury. The history of the accident would be consistent with the
pathology. Petitioner appeared to be a "straight shooter" to the witness.
35. Dr. Lange testified by deposition on August 30, 2011. He examined Petitioner on
December 14, 20 I 0 at the request of Respondent. She reported that in the process of
working she started to tum and was standing on a loose shoestring. She suggested that
she twisted her torso and began to fall but broke the fall with her left arm on adjacent
machinery. She developed pain in her right hip and knee. In August or September her
symptoms changed and developed pain in her left thigh. At the time of his examination
her left leg symptoms were the most bothersome. His neurologic examination was
objectively normal. The MRI showed some abnormalities including a degenerative disc
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at T ll-12t prominences at both L4-5 and L5-S 1t abnormal desiccation at those levels,
and a little abnormality in the annulus.
36. Dr. Lange noted that the initial medical records did not indicate any relation ofthe injury
to Petitioner's work activities. He thought she did have radicular symptoms on the leftt
but they were not really radicular on the right because the pain did not extend below the
knee. Her symptoms were not in any nerve root distribution that would correlate with the
MRI findings or clinical examination. He opined that Petitioner had reached maximum
medical improvement with regard to the right leg symptoms and the left leg symptoms
would not have been related to the alleged accident. For her left leg he would have
recommended conservative treatment.
3 7. On cross examinationt the witness testified a twisting injury as described by Petitioner
could cause or aggravate herniations at L4-5 and LS-S 1t and/or an annular tear at LS-S 1.
"Everybody has annular tears given enough time on MRI,n but they can be traumatic. He
did not believe Dr. Jones had any scientific basis to opine that the annular tear was less
than three months old. He agreed that the MRI showed a herniation at L4-5 and disc
bulge with some narrowing at L5-S 1. A person with a central herniation can have
radicular symptoms on either or both sides. However, her primary pathology was at L4-5
which "was purely right sided.n He was not provided the records of Dr. Jones, his
operative reportt or his deposition. He had no problem with Petitioner's report of right
leg pain associated with her history of accident.
As noted above the Circuit Court of Williamson County reversed the Commission's
affirmation of the Decision of the Arbitrator and found that Petitioner did sustain her burden of
proving accident. The Circuit Court then remanded the case back to the Commission to
determine all other issues including causation, temporary total disability, permanent partial
disabilityt and medical expenses.
In determining the issue of causationt the Commission finds the opinion of Dr. Jones
more persuasive that that of Dr. Lange. Dr. Lange stressed that the pathology was on the right
but her current symptoms were on the left. The MRI report indicates there was pathology in the
left spine. In addition, Dr. Jones explained the change in the radiating pain from the right leg to
the left leg to the fact that the herniations were "pretty central." "If you initially have like a large
left central disc herniation at its irritating the left legt well it can retract enough that the left leg
gets better but there is still enough of a central portion that it's bulging out and starts hitting the
right nerve root which is now getting irritated because your facet is more arthritic on that side."
Dr. Jones testified he "sees this all the time." Dr. Jones also noted that Petitioner's symptoms
and history of mechanism of injury correlated to the objective findings in the MRI.
The Commission finds that the medical expenses incurred by Petitioner were all
necessary and reasonable to alleviate her condition of ill-being caused by her work accident.
Thereforet the Commission awards all medical expenses submitted by Petitioner subject to the
applicable medical fee schedule.
The Commission concludes that Petitioner was not able to work between August 8t 2010,
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the date Respondent refused to accommodate her light duty restrictions and March 16, 2011, the
date Dr. Jones released her to work. Therefore, the Commission awards Petitioner 31 217 weeks
ofbenefits for the period of her temporary total disability.
Petitioner seeks an award of 25% loss of the person as a whole. The Commission notes
that Dr. Jones testified that his surgical procedure was minimally intrusive, Petitioner had an
excellent recovery, she was able to return to work within five weeks of the surgery, and Dr.
Jones did not believe she suffered any functional loss after the surgery. Considering the entire
record before us, the Commission awards Petitioner 75 weeks permanent partial disability
benefits, representing loss of 15% of the person as a whole.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $434.47 per week for a period of 31 217 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $391.02 per week for a period of 75 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused the loss of the use of 15% of the person as a who Ie.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the medical expenses submitted into evidence by Petitioner under §8(a) of the Act, subject to the
applicable medical fee schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $60,000.00. The party commencing the proceeding for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in the Circuit Court.

DATED:

FEB 1 9 2014
Ruth W. White
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ILLINOIS WORKERS• COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

WADE. ANNIE

Case#

10WC030912

Employee/Petitioner

GENERAL DYNANIICS
Employer/Respondent

14IWCC0121

On 12114/2011, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.04% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1580 BECKER SCHROADER & CHAPMAN
MATT CHAPMAN
PO BOX488
GRANITE CITY, IL 62040

0299 KEEFE & OEPAULI PC
JAMES K KEEFE SR
#2 EXECUTIVE OR
FAIRVIEW HTS, IL 62208

0

STATE OF ILLINOIS

0
0

COUNTY OF WILLIJ~MSON )

Injured Workers' Benefit Fund (§4(d))
Rate Adjusunent Fund (§S(g))
Second Injury Fund (§8(c)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case: 1owe 30912

ANNIE WADE
Employee/Petitioner

v.

Consolidated cases: N/A

GENERAL DYNAMICS
Employer/Respondent

An Application for Acijustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Andrew Nalefski, arbitrator of the Commission, in the city of
Herrin, on October 1:3, 2011. As Arbitrator Nalefski is no longer an arbitrator of the Commission, the matter
was administratively assigned to the Honorable Peter Akemann, arbitrator of the Commission, who renders
the decision which follows.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act~'

B.

D Was there an employee-employer relationship?

C.

~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

E.

D What was the date of the accident?
D Was timely nc1tice of the accident given to Respondent?

F.

~Is Petitioner's current condition of ill-being causally related to the injury?

D.

G.
H.

I.

0 What were Pettitioner's earnings?
0 What was Pe1itioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J.

~Were the medlical services that were provided to Petitioner reasonable and necessary?

K.

~ What temporary benefits are in dispute?

Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

0

TPD

D

Maintenance

!g) TID

L.

~ What is the nc:1ture and extent of the injury?

M.

0

N.
0.

0
0

Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Other
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FINDINGS ON THE ARBITRATOR
•
On 06/10/2010, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship existed between Petitioner and Respondent.
The arbitrator finds that the petitioner failed to prove that she sustained an accident that arose out of and in
the course of employment on June 10, 2010.
The issue of notice i:; moot.
The issue of causal c:onnection is moot.
In the year precedin~l the injury, Petitioner earned $33,876.44; the average weekly wage was$ 651 .70.
On the date of accidll!nt, Petitioner was 45 years of age, married with no dependent children.
The issue of medical services is moot.
Respondent shall be given a credit of $ N/A for TTD, $ N/A for TPD, $ N/A for maintenance, and $ N/A for
other benefits, for a total credit of$ N/A.
Respondent is entitled to a credit of$ 1,665.00 for non occupational benefits paid.
Orders of the arbitrator
Compensation is denied

All other issues are moot.
Rules Regarding Appeals: Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfect:; a review in accordance with the Act and Rules, then this decision shall be entered as
the decision of the Commission.
Statement of Interest rate: If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

December 8, 2011

DEC 14 2011
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In support of the Al'bitrator's finding under (C) ACCIDENT; the Arbitrator finds the following,facts:
On June 10, 2010, Petitioner was employed as an MCA Operator with Respondent. On that date she
was working in the job classification of Reverse Torque. Respondent's Exhibit #4 is a DVD which depicts the
work activities and the work area involved. Petitioner testified that her job was to inspect projectiles and put
them in a machine t() tighten the projectiles. Petitioner would then inspect the projectiles before repeating the
task. The task is performed in two rooms, or bays, separated by a wall. One room contains the projectiles on
a pallet and the othe1· room contains the reverse torque machine. The projectiles weigh only ounces.
Petitioner testified that while there were no specific quotas, it was generally expected that employees
run approximately 8(10 projectiles through the reverse torque every two hours. She testified on June 10, 2010,
after taking two projt~ctiles out of the reverse torque machine and inspecting them for gaps, she tripped over
her shoelace and twisted her lower back. Cecil Clover, a co-worker, testified that Petitioner complained on
that date that she pulled her "butt muscle." Testimony by both Petitioner and Mr. Clover reflects that
Respondent's Exhibit #4 does accurately reflect the job activities and the size of the area where the job is
performed; however, when performing the job duties, they work at a faster pace.
Petitioner did not report the alleged injury to Respondent until July 16, 2010, or approximately 40 days
later. (Res. Ex. 2) The First Aid/Injury Report completed by Petitioner on July 16, 2010, specifically states:
"Doing reverse torqu13. Went to pivot back around and stepped on shoestring. Top half moved, lower did not."
Petitioner reported pliin in her right hip and right thigh. She reported that the cause of the injury was an untied
shoe. (!g)
The medical records offered reflect Petitioner was seen at Logan Primary Care, her primary care
physician, June 15, 2.010. (Pet. Ex. 2) The records reflect she reportedly injured herself four days earlier. She
complained of right hip pain for four days. She reported she may have twisted her leg four days ago. There
was no mention that the injury occurred at work. Petitioner testified she did submit medical expenses through
her group health insllrance. She continued to work without lost time or any further medical care and treatment
until July 16, 2010, when she first reported the alleged injury.
Petitioner wa~; seen by the plant nurse on July 16, 2010. She reported the injury occurred on June 17,
201 0 and not June 10, 201 0. She reportedly went to Logan Primary Care on June 22, 201 0; however, the
records from Logan Primary Care reflect the visit was on June 15, 2010.
Petitioner wa!; next seen by Dr. Mark Austin and reported the mechanism of injury was that she
stepped on an untied shoelace. (Pet. Ex. 1) She followed up with Or. Austin and was subsequently referred to
Dr. David Kennedy. Following the visit with Dr. Kennedy, she came under the care of Dr. Jones who
performed surgery l~ebruary 7, 2011 consisting of an L4-5, L5-S1 hemilaminotomy/laminectomy with
foraminotomy. Dr. JC)nes released her to return to work without restriction on March 16, 2011 and Petitioner
returned to work withc)ut restriction at that time. (Pet. Ex. 3)
ANALYSIS
The Arbitrator notes that the Petitioner did not report her alleged accident for 40 days. While this does
not defeat her claim based on Notice, the Arbitrator finds such a detail strains the Petitioner's credibility based
on her testimony and the early medical records. When asked why she took so long to report the injury, she
testified that she was " hoping that it was just a pulled muscle, and I had just got back-1 hadn't been back two
months from my hand surgery, and I didn't want to get in trouble." (Transcript, page 21) The Arbitrator notes
tha~ ~here is nothing in the me.dical r~cords that would support Petitioner's testimony in that regard and clearly
Pebt1oner was aware of what 1s required to pursue benefits under the Workers' Compensation Act as a result
of a work injury.

1 4 1 JJ cc u12 1
Page3 of4

The Arbitrator concludes that the first medical visit after the alleged date of injury makes no mention of
any work related evHnt. The record indicates that the Petitioner presented for "right hip paid for 4 days." (Pet.
Ex. 2, page 2) Nothing is said about a work related injury. Bills were submitted through the respondent's
group carrier.
The Arbitrator concludes that for someone who had so recently had a accepted claim from the same
employer, the reporting of a different accident date (June 17, 2010) and the length of time the Petitioner had
taken to report said c:laim (40 days) strains the Petitioner's credibility.
The Arbitrato1· further notes that the surgery performed by Dr. Jones was a result of degenerative disc
disease with no clear evidence of a traumatic injury. Dr. Lange testified the surgery perfonned was
reasonable and necetssary, but could not correlate Petitioner's complaints to the injury. Dr. Lange pointed out
that Petitioner's complaints in the early medical records as of July 16, 2010 revealed right lower extremity
complaints, but when treatment was provided by Dr. Jones, the complaints involved the left lower extremity
and therefore there would fail to exist causal relationship between anything that may have occurred on June
10, 2010 and the lel=tlower extremity complaints which were not reported to any physician until the end of
August or early Sepb~mber, 2010.
Finally, the Petitioner's testimony and her hand written description of the events, support that she
tripped over her untied shoe lace.. The Arbitrator further notes that there was no evidence offered to suggest
that Petitioner's work requirements prevented her from the inability to take the time to tie her shoe.
The Arbitrator concludes as a matter of law that our Supreme Court has held that Illinois is not a
positional risk state. There must be a showing of an increased risk to which the employee is subjected as
compared to the general public. In this case, the alleged injury was, by the Petitioner's own testimony, a
result of a risk personal to the employee rather than incidental to her employment. Clearly, keeping one's
shoes tied is personal and is one that the entire population shares and is not connected to Petitioner's
employment.
The arbitrator finds 'that the petitioner failed to prove that she sustained an accident that arose out of
and in the course of employment on June 10, 2010.

14 I ~1 CC0 1 2 1

Page 4 of4

10 WC46243
Page 1
STATE OF ILLINOIS

)

) ss.
COUNTY OF DUPAGE

)

[ZJ Affirm and adopt (no changes)

D Affirm with changes
D Reverse
D Modify

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§S(g))
0 Second Injury Fund (§8(e) 18)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Nancy Hernandez,
Petitioner,
vs.
White Chocolate Grill,
Respondent,

NO: I0 WC 46243

14IWCC0122

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of medical expenses, permanent
partial disability, causal connection and being advised of the facts and law, affirms and adopts
the Decision ofthe Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April15, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shaH have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
MB/mam
0:2/6/ 14
43
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Stephen Mathis

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HERNANDEZ, NANCY
Employee/Petitioner

Case#

1OWC046243

141WCC01 2 2

WHITE CHOCOLATE GRILL
Employer/Respondent

On 4/15/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0140 CORTI ALEKSY &CASTANEDA PC
JOHN J CASTANEDA
180 N LASALLLE ST SUITE 2910
CHICAGO, IL 60601

0507 RUSIN MACIOROWSKI & FRIEDMAN LTO
JEFFREY T RUSIN
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606

STATE OF ILLINOIS

)

14 IWCC0122

)SS.
COUNTY OF DUPAGE

)

~~------------------------~

0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)18)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Nancy Hernandez,

Case# 10 WC 46243

Employee/Petitioner

Consolidated cases: !!2!1!

v.

White Chocolate Grill,
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Peter M. O'Malley, Arbitrator of the Commission, in the city of
Wheaton, on 2/15/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?

A.

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [g) What temporary benefits are in dispute?
0 TPD
0 Maintenance
~ TTD
L. ~What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?

0
0
0

D

0.

Ootber __
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On 10/16/10, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $34,836.36; the average weekly wage was $669.93.
On the date of accident, Petitioner was 23 years of age, single with 1 dependent child.
Petitioner lias received all reasonable and necessary medical services.
Respondent lias 11ot paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $959.54 for TID, $0.00 for TPD, $0.00 for maintenance, and
$3,654.98 for other benefits (disputed medical after 1/23/12), for a total credit of$4,614.52. (Arb.Ex.#l).
Respondent is entitled to a credit of$0.00 under Section 80) of the Act. (Arb.Ex.#l).
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $446.62 per week for 4-517 weeks,
commencing 10/20/10 through 11/21 / 10, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 10/17/10 through
2/15113, and shall pay the remainder of the award, if any, in weekly payments.
Respondent shall be given a credit of $959.54 for temporary total disability benefits that have been paid.
Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
$53,040.83 to Accredited Ambulatory Care, $3,121.73 to Chicago Pain & Orthopedic Institute, $265.29 to
Injured Workers Pharmacy, $3,438.82 to Dr. Mark A. Lorenz, and $4,842.59 to Pinnacle Pain Management, as
provided in Sections 8(a) and 8.2 of the Act. (Arb.Ex.#2).
Respondent shall be given a credit of $3,654.98 for medical benefits that have been paid, and Respondent shall
hold petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8G) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of $401 .96 per week for 75 weeks, because
the injuries sustained caused the 15% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

4/12/13
Date
JCArbOec p 2

2

APR 15 2.013

. Nancy Hernandez V. White Chocolate Grill, 10 we 46243

STATEMENT OF FACTS:

14 IWCC012 2

Petitioner testified through a Spanish interpreter. The parties stipulated that Petitioner suffered an accidental
injury on October 16, 2010. (Arb.Ex.#1). Petitioner testified that she worked in the pantry area for Respondent
making salads which required her to remove boxes of lettuce from the cooler and carry containers of other
produce from the storeroom to her work station.
Petitioner testified that on the date of injury, October 16, 2010, she was carrying a container of avocados from
the storage room when she slipped on oil and fell to the ground. She finished her work day but noticed pain in
her hip and back area near the middle of the back. Petitioner's shift normally started at 4:00p.m. and she
worked until closing- usually 11 :00 p.m. She indicated that she fell between approximately 9:40pm and 10:00
p.m. Petitioner noted that the injury occurred on Saturday and that the next day, Sunday was her normal
scheduled day off work. She indicated that she did not engage in any activities over the weekend.
Petitioner testified that when she returned to work on Monday October 18, 201 0 she advised her manager
Jessica that the bottom part of her back was hurting. She noted that Jessica had seen her fall on the date of the
accident.
Petitioner subsequently visited chiropractor Dr. John Roza on October 19, 2010. Petitioner indicated that a
friend had recommended Dr. Roza. (PXI ). Dr. Roza recorded a history of slipping and falling, that the patient
complained of severe pain and that bending aggravated the pain. (PXI). Dr. Roza also noted that Petitioner
denied any previous injury or back complaints. (PXI). Dr. Roza ordered x-rays that were reported as normal,
started chiropractic therapy for two visits and eventually prescribed an MRI. (PXX1). Petitioner noted that
instructed her to remain off work at the time ofher visit on October 20, 2010.
At the suggestion of her cousin, Petitioner went on her own to see Dr. Mark Lorenz on October 28, 2010. (PX2).
Dr. Lorenz. At the time of this initial visit Dr. Lorenz recorded the aforementioned history of the accident, that
she had seen Dr. Roza for two visits and that she had been taken off work as of October 20, 2010. (PX2). Dr.
Lorenz diagnosed an acute back strain, prescribed physical therapy and advised Petitioner to remain off work.
(PX2).
Petitioner thereupon attended physical therapy at ATI from November 3, 2010 through January 28, 2011. (PX3).
Petitioner stated that physical therapy treatments had helped a "little bit."
On March 14, 2011, Petitioner returned to Dr. Lorenz who prescribed an MRI and maintained a light duty
restriction of no lifting over 20 lbs., which Dr. Lorenz had imposed as of November 18, 2010. (PX2). On
March 24, 2011, Petitioner underwent an MRI at Hinsdale Ortho Imaging which was interpreted as evidencing a
LS-S I broad-based central disk protrusion without significant central spinal stenosis or encroachment of
descending S 1 nerve roots. (PX2).
On April 11, 2011, Petitioner returned to Dr. Lorenz who reviewed the MRI and diagnosed L5-S 1 spondylosis
with a central disc herniation. (PX2). Dr. Lorenz discussed surgical and non-surgical options, including an
FCE. (PX2). After discussing the options with Petitioner, Dr. Lorenz ordered a discogram and maintained the
20 lb. lifting restriction. (PX2). On May 24, 2011, Petitioner underwent a discogram at Accredited Ambulatory
Care which revealed discogenic pain at the L5-S1 level. (PX4).
On June 6, 2011, Petitioner visited Dr. Avi Bernstein at the request of the Respondent for purposes of a §12
examination. (RXI). Dr. Bernstein reviewed medical records but did not have the MRI report or the discogram
3
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report at the time of the examination. (RXl, p.2). Dr. Bernstein opined that Petitioner's options were to live
with the diagnosed condition or consider a fusion surgery. (RX1, p.2). Dr. Bernstein also noted although he felt
from a non-surgical standpoint Petitioner was at MMI, he indicated that it would not be unreasonable to obtain
an FCE. (RX 1,p.2).
Petitioner visited Dr. Lorenz the same date of her § 12 examination with Dr. Bernstein, on June 6, 2011. Dr.
Lorenz reviewed the disco gram and diagnosed LS-S 1 disc herniation with annular tears and axial back pain.
(PX2). As a result, Dr. Lorenz recommended a LS-Sl fusion and maintained Petitioner's light duty restrictions.
(PX2).
Petitioner worked light duty from November 201 0 through the present. She indicated light duty meant she did
not have to do any lifting at work, like lifting garbage, boxes of lettuce or the crepe machine.
On August 16, 2011, Dr. Lorenz noted that Petitioner had failed conservative care and recommended a surgical
fusion. (PX2). Petitioner testified that she decided that she did not want to undergo surgery because of her baby
and the fact that she was scared that something might happen to her.
In an addendum report dated September 26, 2011, Dr. Bernstein opined that at the time of his last examination
on June 6, 2011 Petitioner ..... was functioning reasonably well and did not demonstrate pain behavior to the
extent that I would consider surgery to be reasonable or appropriate." (RX2).
On November 28, 2011, Dr. Lorenz referred Petitioner for pain management, maintained her work restrictions
of20 lbs. and requested that she return after an FCE. {PX2).
Petitioner subsequently underwent an FCE on December 14,2011. (PX3). The FCE indicated that Petitioner
was capable of working at the light level. (PX3).
On January 23, 2012, Dr. Bernstein authored another addendum report wherein he opined that Petitioner .. is
capable of returning to her prior work without restriction. She is at maximum medical improvement. No
further treatment is indicated or necessary. She is not a surgical candidate." (RX3 ).
On June 14, 2012, Petitioner returned to Dr. Lorenz at which time the latter imposed restrictions of occasionally
lifting 32lbs. and discharged Ms. Hernandez with a recommendation to follow up with pain management.
(PX2).
On July 3, 2012, Petitioner visited Dr. Morgan at Chicago Pain and Orthopedic Institute per the referral of Dr.
Lorenz. (PXS). Dr. Morgan examined Petitioner, reviewed the MRI and x-rays, and recommend bilateral facet
joint injections. (PXS). Dr. Morgan also continued the work restrictions imposed by Dr. Lorenz. (PX5).
Petitioner thereupon underwent injections on July 17,2012. (PX4). Petitioner returned to Dr. Morgan on July
31, 2012 at which time it was noted that Petitioner had "zero improvement" from the injections. (PXS).
On August 21, 2012, Petitioner underwent a second set of injections noted as ..bilateral sacroiliac joint
injections." (PXS). Petitioner stated that she had no improvement from these injections either.
Petitioner returned to the Chicago Pain and Orthopedic Institute on September 4, 2012 where she saw Dr. Louis
Demetrios. (PX5). Dr. Demetrios recommended repeat bilateral SI joint injections and advised that Petitioner
remain off work. (PXS).

4

Nancy Hernandez v. White Chocolate Grill, 10 WC 46243

14IWCC0122

On October 17, 2012, Petitioner underwent her third set of injections. (PX4). Petitioner once again noted that
the injections did not provide any relief. She indicated that this was the last time she received injections.
On February 11,2013, Dr. Bernstein authored a third addendum report and opined that Petitioner's additional
treatment was not the result of her work related injury on October 16,2010. (RX4). Dr. Bernstein also opined
that Petitioner was not a surgical candidate and that she can continue to work full duty without restrictions.
(RX4).
Petitioner has not received any further medical care or treatment since October 17, 2012. Petitioner continues to
have pain in the bottom part of her back and her legs go numb. At times her pain is "strong" and she uses hot
patches on her back two-three times per week. Petitioner does not take prescriptive medication but does use
Advil once a day. She indicated that she works six to seven hours a day, Monday through Saturday, or the same
number of hours as before the accident. She also testified that she wears a support or brace for her back that
keeps her body straight. On cross-examination, Petitioner noted that in order to perform her complete job
activities she would be required to lift about 40 lbs. Petitioner also agreed that her job as a salad prep cook is of
a light physical demand level. In addition, Petitioner indicated that she has continued to work for her concurrent
employer, Flat Top Grill, doing the same type of food preparation while working light duty for the Respondent.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER'S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY, THE ARBITRATOR FINDS AS FOLLOWS:
Petitioner suffered a back injury as a result ofher slipping on oil on October 16,2010. On the date of her fall
she had pain in her back and her hips and two days later notified her supervisor Jessica that she had pain in the
bottom part of her back and requested authorization to see a physician. The initial medical provider, Dr. Roza,
indicated in the history that Petitioner fell on her back on October 16, 20 10 and that she denied any previous
injury or back complaints. Dr. Roza also noted that Petitioner had severe pain, that bending aggravated the pain
and that she had severe tenderness and spasm in the thoracic area and severe tenderness in the lumbar area.
(PXl). Dr. Roza opined that Petitioner's medical care was causally related to her accidental injury. (PXI, p.19).
A subsequent MRI of Petitioner's low back on March 24, 2011 indicated that she had a L5-S1 broad-based
central disk protrusion without significant central spinal stenosis or encroachment of descending S 1 nerve roots.
(PX2, p.7). On May 24,2011, Petitioner underwent a discogram that demonstrated discogenic pain at L5-S1.
(PX4, pp.1-3).
Dr. Bernstein, Respondent's §12 examining physician, opined that Petitioner had "chronic persistent subjective
complaints oflow back pain following a fall on October 16, 2010" and that "pending seeing the results of her
lumbar discogram, (the disc degeneration at the L5-S1level) is likely responsible for her persistent symptoms."
(RXl, p.2). In a later addendum, after reviewing the results of the lumbar discogram performed on May 24,
2011, Dr. Bernstein opined that "[b]ased on the results of this lumbar discogram, this patient likely has pain
emanating from the LS-Sl disc level." (RX2).
Based on the above, and the record taken as a whole, the Arbitrator finds that Petitioner suffered a herniated
disk at L5-Sl as a result of the undisputed work accident on October 16,2010 and that Ms. Hernandez's current
condition of ill-being is causally related to said accident.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
5
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APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:
The parties submitted into evidence an agreed stipulation outlining the medical expenses that would be due and
owing pursuant to §8(a) and the fee schedule provisions of §8.2 of the Act in the event this matter was found to
be compensable, with Respondent maintaining any and all objections to said bills on the basis of liability,
reasonableness and necessity. (Arb.Ex #2).
In the present case, the record shows that following the accident Petitioner came under the care of chiropractor
Dr. Roza followed by her second choice of medical provider, Dr. Lorenz of Hinsdale Orthopedic Associates.
(PX2). Dr. Lorenz initially recommended conservative care. When that failed he recommended surgery in the
form of a fusion at L5-Sl. (PX2, pp.S-9). Respondent's §12 examining physician, Dr. Bernstein, initially agreed
that fusion surgery was on option (RXI) only to change his mind and opine that surgery was not medically
necessary. (RX3). Regardless, Petitioner opted not to undergo surgery. As a result, Dr. Lorenz recommended
an FCE and eventually discharged Petitioner from his care after restricting her from work activities as
demonstrated in the FCE. (PX2, p.14). Dr. Bernstein likewise relied on the results of the FCE to opine that
Petitioner could return to work in her prior position without restriction. (RX3). No utilization review report was
submitted with regard to Dr. Lorenz's treatment. Certainly, this treatment provided by Dr. Lorenz was
reasonable and necessary in an attempt to alleviate Petitioner's symptoms and complaints.
Therefore, based on the above, and the record taken as a whole, and in light of the Arbitrator's determination as
to causation (issue "F", supra), the Arbitrator finds that Petitioner is entitled to reasonable and necessary
medical services as provided in §8(a) and fee schedule provisions of §8.2 of the Act in the amount of
$53,040.83 for services provided by Accredited Ambulatory Care, $3,121.73 for services provided by Chicago
Pain & Orthopedic Institute, $265.29 for services provided by Injured Workers Pharmacy, $3,438.82 for
services provided by Dr. Mark A. Lorenz, and $4,842.59 for services provided by Pinnacle Pain Management.
(Arb.Ex.#2).

WITH RESPECT TO ISSUE (K), WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY, THE ARBITRATOR FINDS AS FOLLOWS:
The record shows that Petitioner was initially restricted from work by Dr. Roza as of October 20, 201 0 and that
she remained off work until November 21,2010 when she was released to light duty work by Dr. Lorenz.
Based on the above, and the record taken as a whole, as well as the Arbitrator's determination as to causation
(issue "F", supra), the Arbitrator finds that Petitioner was temporarily totally disabled from October 20, 2010
through November 21, 201 0, for a period of 4-517 weeks.

WITH RESPECT TO ISSUE (L), WHAT IS THE NATURE AND EXTENT OF THE INJURY, THE
ARBITRATOR FINDS AS FOLLOWS:
The record shows that as a result of the accident in question Petitioner suffered an L5-S 1 disc herniation. The
record further shows that following conservative treatment treating orthopedic surgeon Dr. Lorenz
recommended that Petitioner undergo fusion surgery at L5-S I, an option that was initially endorsed by
Respondent's §12 examining physician, Dr. Bernstein, only to be later retracted. Petitioner, given her fear of
the procedure, opted not to proceed with surgery, as is her right. Instead, she was referred to pain management
specialist Dr. Morgan where she received a series of three injections, without noticeable relief in her pain
symptoms.
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Dr. Lorenz last saw Petitioner on June 14, 2012 at which time he noted that Petitioner could return to work
within the parameters ofthe FCE which had shown that she was capable of lifting 32 pounds on an occasional
basis. (PX2).
Petitioner continues to work in her former position of food preparer, working six to seven hours a day, Monday
through Saturday, or the same number of hours as before the accident. She noted that she currently notices pain
throughout the day in the bottom part of her back, which she stated is sometimes strong. She indicated that she
uses hot patches on her back two or three times a week for her pain and takes over the counter medicine once a
day for same.
Based on the above, and the record taken as a whole, the Arbitrator finds that Petitioner suffered the permanent
partial loss of use of 15% person-as-a-whole pursuant to §8( d)2 of the Act.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Scott Dopkus,
Petitioner,
vs.
lOOT,
Respondent,

NO: 09

14

we 13364

wee

123

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of permanent partial disability and
being advised of the facts and law, affmns and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 23, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
No bond or summons for State of Illinois cases.

DATED:
MB/mam
0 : 2/6/14
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

DOPKUS, SCOTT

Case#

09WC013364

Employee/Petitioner

IDOT

14IW CC0123

Employer/Respondent

On 7/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0190 LAW OFFICES OF PETER F FERRACUTI
THOMAS STROW
110 E MAIN ST PO BOX 859
OTTAWA, IL 61350

0639 ASSISTANT ATTORNEY GENERAL
CHARLENE C COPELAND
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1430 CMS BUREAU OF RISK MGMT
WORKERS COMPENSATION MANAGER
PO BOX 19208
SPRINGFIELD, IL 62794-9208

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PKWY*
POBOX 19255
SPRINGFIELD, IL 62794-9255
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STATE OF ILLINOIS

l ~ IWC C 01 23~------~
D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) l8)

)SS.
COUNTY OF LaSalle

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

SCOTT DOPKUS

Case # 09 WC 13364

Employee/Petitioner

Consolidated cases: N/A

v.
I DOT
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment ofClaim was filed
in this matter, and a Notice ofHearing was mailed to each party. The matter was heard by the Honorable
Gregory Dollison, Arbitrator of the Commission, in the city of Geneva, on May 14, 2013. By stipulation,
the parties agree:

On the date of accident, January 14, 2009, Respondent was operating under and subject to the provisions of
the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $42,744.00, and the average weekly wage was $822.00.
At the time of injury, Petitioner was 32 years of age, single with 0 children under 18.
Respondent remains liable for $1,102.63 in necessary medical services and reimbursement to Petitioner of
$25.49 in out-of-pocket expenses awarded in the prior 19(b) decision.
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After. reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER
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Respondent shall pay Petitioner the sum of$493.20/week for a further period of7.5 weeks, as provided in
Section S(e) of the Act, because the injuries sustained caused 3% loss-of-use of Petitioner's left arm.

RULES REGARDING APPEALS Unless a Petition for Review is filed within 30 days after receipt of this decision, and
a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

ICArbDecN&E p.2

2

Attachment to Arbitrator Decision
(09 we 13364)

FINDINGS OF FACT
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On September 2, 2011, the Illinois Workers' Compensation Commission affirmed the decision of
Arbitrator Giordano in a 19(b) proceeding under the Act. (PXl). At the time of the original trial, Respondent
had stipulated that Petitioner's left forearm contusion was casually related to an undisputed accident on
January 14, 2009. (PX2). The Commission found that Petitioner was at Maximum Medical Improvement as
of May 20, 2010, for his causally related left forearm contusion and that all other claimed conditions were
unrelated. The matter was thereafter returned to the arbitration level for further findings. Petitioner offered no
further evidence at the time of hearing on the Nature and Extent of his injury, but rather relied on the original
19(b) Decision and Record as a basis for permanency. The Arbitrator hereby adopts and incorporates the
Findings of Fact and Conclusions of Law from the original 19(b) proceeding into his current decision. (PXI ).
Petitioner was found to be at Maximum Medical Improvement after unsuccessfully completing a
Functional Capacity Evaluation on several occasions. However, Petitioner was consistently diagnosed with a
left arm contusion, and again, his condition as of the date of trial was stipulated to be causally related.
Petitioner further testified to his complaints on the day of hearing.
The Arbitrator has carefully considered the prior Commission Decision and reviewed the Record. Based
upon the foregoing, the Arbitrator awards Petitioner 3% loss-of-use of his left arm for his undisputed left
forearm contusion suffered as a result of an undisputed workplace injury in January 2009. All other aspects of
the Commission's prior decision are hereby adopted and remain in effect for this decision.
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0
0

0

Affirm with changes
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D Modify
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Shelia Leach,
Petitioner,
vs.
KOBYCO Inc.,
Respondent,

NO: 11

we 21644

14I WCC01 24
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
causal connection, prospective medical expenses, medical expenses and being advised ofthe
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 2, 2013 is hereby affmned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

rll::J/r ~

The party commencing the proceedings for review in the Circuit Court shall file with the

::::sion;E:o:ic: o;O~:ent to File for Review inC/C.
MB/mam
0:2/611 4
43

David L. Gore

~\1'~
Stephen Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

LEACH, SHEILA

Case#

11 WC021644

Employee/Petitioner

KOBYCO INC

141 \V CC0124

Employer/Respondent

On 7/2/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this

award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2489 LAW OFFICE OF JIM BLACK & ASSOC
TRACY L JONES
306 W STATE ST SUITE 300
ROCKFORD. IL61101

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
GARY J WALLACE
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602
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STATE OF ILLINOIS

)
)SS.

coUNTY OF Winnebago

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
0 Second Injury Fund (§8(e)l8)
IX] None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Sheila Leach

Case# 11 WC 21644

Employee/Petitioner

v.
Kobyco.lnc.

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Anthony C. Erbacci, Arbitrator of the Commission, in the city
of Rockford, on May 14, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.
L.

M.
N.
0.

D Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
cgj Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
[8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
[8] What temporary benefits are in dispute?
D TPD
D Maintenance
18) TID
1:8] What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

D
D
D
D
D
D

0
D
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Downstate offices: Collinsville 6181346-3450 Peoria 3091671-30/9 Rockford 8/51987-7292 Springfield :u 71785-7084
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On November 12, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee~employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill·being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $24,875.76; the average weekly wage was $478.38.

On the date of accident, Petitioner was 50 years of age, married with 0 dependent children.
Petitioner lias received all reasonable and necessary medical services.

ORDER

As the Arbitrator has found that the Petitioner failed to meet her burden of proof with regard to the issues of

accident and causation, the Petitioner's claim for compensation is denied.
No benefits are awarded herein.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

June 27,2013
Date

II WC2 1644

ICArbDec p. 2

ATTACHMENT TO ARBITRAnON DECISION

SheUa Leath v. Kobyco, Inc.
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Case No. 11 WC 2184<4
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FACTS:

The Petitioner testified that in November of 2010 she was employed with the
Respondent, a window and garage door company, as a secretary. She testified that she had
been employed by the Respondent since 1986 and that since 1990 she has held the job title
of secretary. She testified that her job involved data entry, reception work, book keeping, and
processing of orders. She described her work station and she described her job activities
which included keyboarding, writing in ledgers, answering telephones, and using a fax
machine frequently throughout the day. The Petitioner testified that her work day involved
several different activities throughout the day, but that she was constantly using both of her
hands. She testified that she spent about 40% of her day typing on the keyboard and 60% of
her day handwriting information in various forms. She testified that she would also have to lift
small boxes of hardware that would be brought in from various part suppliers..
The Petitioner testified that in November of 2010, she began to have problems with her
hands falling asleep and having decreased grip strength. On November 12, 2010 the
Petitioner sought treatment for her hands with her primary care physician, Dr. Paul Schroeder.
The history noted by Dr. Schroeder was of a 50 year old patient who complains of possible
carpal tunnel symptoms in both hands. It was reported that the symptoms had been present
for 6 months or longer, that the left wrist was painful and that there was tenderness in the right
forearm going up to the right shoulder. Numbness and tingling in the thumb and fingers was
also reported. It was noted that the Petitioner reported that "she does work in a secretarial
capacity and does a lot of keyboard entry." Dr. Schroeder diagnosed the Pelitioner as having
bilateral carpal tunnel syndrome and he ordered an EMG of both hands. He advised her to
use wrist splints and to take over the counter medication for pain relief.
The EMG was done on January 2, 2011 and was reported to demonstrate bilateral
median neuropathy of the wrist, predominately sensory, demyelinating, and right minimally
worse than the left. There was no evidence of cervical radiculopathy or brachial plexopathy.
Based on the results of the EMG. Dr. Schroeder referred the Petitioner to an orthopedic
physician.
On February 21 , 2011, in response to the Petitioner's request to do so, Dr. Schroeder
authored a letter wherein he sated "I believe her condition is related to her work as a
secretary so please consider this a work related injury". The Petitioner testified that she asked
Dr. Schroeder to write a letter after being advised by her employer that they did not consider
her condition to be work related. The Petitioner testified that she had discussed her job duties
with Dr. Schroeder when she had seen him on November 12, 2010 and that he indicated at
that time that her condition was work related. She testified that she sent him the letter asking
him to place his opinion regarding causal relationship in writing so that she could tender it to
her employer. The February 21, 2011 letter from Dr. Schroeder was his response to her
written request.

ATTACHMENT TO ARBITRATION DECISION
Sheila Leach v. Kobyco, Inc.
case No. 11 we 218«
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At the request of the Respondent, the Petitioner was examined by Dr. John Fernandez
on April 28, 2011. The transcript of Dr. Fernandez' deposition testimony was admitted into the
record as Respondent's Exhibit 1. Dr. Fernandez testified that the Petitioner described her job
activities to him and also demonstrated the "positional factors" of her wrists and elbows when
she worked. Dr. Fernandez testified that the Petitioner reported that she keyboarded 40% of
her workday and spent 60% doing other tasks. Dr. Fernandez opined that the Petitioner's
bilateral carpal tunnel syndrome was not causally related to her work as a secretary for
Respondent. Dr. Fernandez further opined that the Petitioner did not have any work factors
which would be causative or aggravating to carpal tunnel syndrome. Dr. Fernandez noted
that other factors contributed to the Petitioner's carpal tunnel syndrome. Specifically, Dr.
Fernandez noted that the Petitioner's increased weight, diabetes, and thyroid disease were all
risk factors in the development of carpal tunnel syndrome. Dr. Fernandez also noted that the
Petitioner did not use any exaggerated flexion or any exaggerated force in the performance of
her secretarial duties. Dr. Fernandez did agree that surgery was appropriate for the
Petitioner's bilateral carpal tunnel condition.
On July 25, 2011, the Petitioner came under the care of Dr. Scott Nyquist, an orthopedic
surgeon. Dr. Nyquist noted a history of a 51 year old, right handed female who had pain,
numbness, and tingling in both of her hands for approximately a year. He recorded a history
that she was a secretary and does a lot of repetitive type tasks and has been with the
company for several years. He noted that she was still performing her job at the time he saw
her. Dr. Nyquist diagnosed bilateral carpal tunnel syndrome, diabetes, and hypothyroidism
and he recommended that the Petitioner undergo surgery for both hands. He further stated in
the record "I feel it is related to the repetitive type tasks she does at work."
The Petitioner underwent the right carpal tunnel release on August 31, 2011 followed by
the left carpal tunnel release on October 18, 2011 . The parties stipulated that the Petitioner
was off of work from August 30, 2011 to September 6, 2011 following the first surgery and
from October 18, 2011 to October 23, 2011 for the second surgery. No temporary total
disability benefits were paid during that time.
The Petitioner testified that she last saw Dr. Nyquist on October 25, 2011, at which time
he released her at maximum medical improvement. She has not been back to Dr. Nyquist, Dr.
Schroeder, or any other physician for her hands since being released. She testified that her
hands are much improved following the surgeries. However she still has tenderness over the
incision and decreased pinch grip strength. This causes her to drop small items such as
make-up brushes and pens frequently. On cross-examination, the Petitioner admitted to
other health issues including diabetes, thyroid disease and weight issues.

ATTACHMENT TO ARBITRATION DECISION
Sheila Leach v. Kobyco, Inc.
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CONCLUSIONS:
In Support of the Arbitrator's Decision relating to (C.), Did an accident occur that arose
out of and in the course of Petitioner's employment by Respondent, and (F.), Is
Petitioner's current condition of ill-being causally related to the injury, the Arbitrator
finds and concludes as follows:
It is axiomatic that the Petitioner bears the burden of proving all of the elements of her
claim by a preponderance of the credible evidence. The Petitioner here relies upon the
opinion generated by Dr. Schroeder and the opinion of Dr. Nyquist contained in his treatment
records. Neither doctor testified at trial. The opinion generated by Dr. Schroeder is in a letter
dated February 21, 2011 directed to "To Whom It May Concern". This letter was written in
response to the Petitioner's request that Dr. Schroeder resubmit his diagnosis stating that the
condition was work related. The opinion of Dr. Nyquist is contained in his initial treatment
record of July 25, 2011. Dr. Schroeder's opinion letter indicates that the Petitioner "works in a
secretarial capacity" and Dr. Nyquist's note indicates that "She is a secretary and does a lot of
repetitive type tasks." Neither Dr. Schroeder's records nor Dr. Nyquists records contain any
notation or description of the Petitioner's actual specific job duties or activities. Neither Dr.
Schroeder's records nor Dr. Nyquists records contain any notation or description of the
"positional factors" of the Petitioner's wrists and elbows when she worked.
While the Arbitrator notes the Petitioner's testimony that she "discussed" her job duties
with Dr. Schroeder and "described" her job duties to Dr. Nyquist, there is nothing in the
records of either of those physicians which indicates that they did, in fact, have an accurate
understanding of the Petitioner's actual job activities. Dr. Fernandez, however, testified that in
addition to describing her job duties and activities to him the Petitioner also demonstrated the
"positional factors" of her wrists and elbows.
Dr. Fernandez testified that the Petitioner's bilateral carpal tunnel syndrome was not
causally related to her work as a secretary for Respondent. Dr. Fernandez further testified
that the Petitioner did not have any work factors which would be causative or aggravating to
carpal tunnel syndrome. Dr. Fernandez testified that the Petitioner's increased weight,
diabetes, and thyroid disease were all risk factors in the development of carpal tunnel
syndrome and he opined that these other factors contributed to the Petitioner's carpal tunnel
syndrome. Additionally, Dr. Fernandez noted that the Petitioner did not use any exaggerating
flexion or used any exaggerating force in the performance of her secretarial duties.
As it is not clear from the record that either Dr. Schroeder or Dr. Nyquist had an
accurate understanding of the Petitioner's actual job duties and activities, the Arbitrator
questions the reliability of those opinions. While the Arbitrator notes that Dr. Fernandez
examined the Petitioner at the request of the Respondent, his testimony demonstrates that he
did have an understanding of the Petitioner's actual job duties and activities as well as the
"positional factors" of her wrists and elbows when she performed those activities. In light of

ATTACHMENT TO ARBITRATION DECISION
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the opinions of Dr. Fernandez and the questionable reliability of the opinions of Dr. Schroeder
and Dr. Nyquist, the Arbitrator finds that the opinions of Dr. Schroeder and Dr. Nyquist are not
sufficiently reliable and persuasive so as to satisfy the Petitioner's burden of proof.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner failed to prove that an accident
occurred that arose out of and in the course of her employment with the Respondent. The
Arbitrator further finds that the Petitioner failed to prove that her current condition of ill-being is
causally related to her job activities with the Respondent.
As the Arbitrator has found that the Petitioner failed to meet her burden of proof with
regard to the issues of accident and causation, determination of the remaining disputes
issues is moot.
The Petitioner1s claim for compensation is denied.
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STATE OF ILLINOIS
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bJ injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Timothy Harris,
Petitioner,
vs.

14I ~1CC0125
NO: II WC 25456

Flying Food Fare, Inc. ,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent and
Petitioner herein and notice given to all parties, the Commission, after considering the issues of
causal connection, medical expenses, prospective medical care, evidentiary rullings, did
Petitioner exceed his choice of medical providers, and penalties and attomey 1s fees, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 111.2d 327,399 N.E.2d 1322,35 III.Dec. 794 (I980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 14, 2014 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

11 we 25456
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $1 ,900.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent
for Review in Circuit Court.

tf_ile

DATED:

FEB 2 0 2°14

'(1t!v~~t<At.-Mi hael J. Brenn

/L U

MJB:bjg
0-2/1 0/2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
S(a)

HARRIS, TIMOTHY

Case#

14I\.JCC0125
11WC025456

Employee/PetiUoner

FLYING FOOD FARE INC
Employer/Respondent

On 5/ 14/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the follo wing parties:

2194 STROM & ASSOCIATES
LINDSEY STROM
180 N LASALLE ST SUITE 2510
CHICAGO, IL 60601

0532 HOLECEK & ASSOCIATES
STAURT PELLISH
161 N CLARK ST SUITE 800
CHICAGO, IL 60601

STATE OF

0
0
0

ILLI~OIS
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OF COOK

)

Inj ured Workers' Benc.fit Fund (~-t(d))

Rate Adjustment Fund (§8(g))
Second Injury Fund (~8(e)l8)

~ None of the abo\'e

ILLINOIS WORKERS' CO:\IPENSATION COMl.\USSION
ARBITRATION DECISION
19(b) 8(a)

Timothy Harris

Case # 11 \VC 25456

Employee. Pcririoncr

Consolidated cases:

v.

Flying Food Fare, Inc.
Employer. Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Lynette Thompson-Smith, Arbitrator of the Commission, in
the city of Chicago, on March 11. 2913 . After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.

F.
G.
H.

I.
J.
K.

L.
~1.
N.
0.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
~ Is Petitioner's current condition of ill-being causally related to the injury'?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
rg) Were the medical services that were pro\'ided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges tor all reasonable and necessary medical services?
\Vhat temporary benefits are in dispute?
TPD
Maintenance
TTD
\Vhat is the nature and extent of the injury?
[] Should penalties or fees be imposed upon Respondent?
Is Respondt:nt due any credit?
Q Other Necessity of prospective medical care; P. Did Petitioner exceed his choice of physicans?

0
0

0
D
0
0
D

D
0
D

0

0

0
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On 5/12/2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned S17 ,992.00; the average weekly wage was S344.00.
On the date of accident, Petitioner was 47 years of age, si11g/e with 1 dependent child.
Petitioner /Ja.o,· 110t received all reasonable and necessary medical services.
Respondent has 1101 paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of SO for TID, SO for TPD, SO for maintenance, and SO tor other benefits,
for a total credit of SO.
Respondent is entitled to a credit of SO under Section S(j) of the Act.

ORDER

Respondent shall pay for Petitioner reasonable and necessary medical services, in the amount of S 1,845.00 and
shall pay all reasonable and necessary future medical expenses, as provided in Section 8(a) and 8.2 of the Act.
Penalties and attorney's fees are not awarded.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation tor a temporary or pemmnent disability, if any.

RULES REGARDI~G APPEALS: Unless a party files a Petition fa,. Review within 30 days after receipt of this
decision. and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATE~IENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set torth on the Notice
of Decision o.fArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award. interest shall not accrue.

May 13, 2013
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FINDINGS OF FACf
The disputed issues in this matter are: 1) causal; connection; 2) medical bills; 3)
has the petitioner exceeded his choice of physicians; 4) prospective medical
services; 5) penalties; and 6) attorney's fees. See, A..Xl.
Petitioner testified that on May

11, 2011,

he was working as a porter for

Respondent, Fly-ing Foods Fare, Inc. and that his job duties included cleaning,
mopping, scrubbing, and lifting boxes that weigh approximately ten to fifteen
(10-15) pounds. Petitioner testified that he worked for the Respondent for

approximately 2 & 1/2 to 3 years exclusively as a porter. See, TX pgs.

10-12.

Petitioner further testified that on the date of the accident, he reported to work at
his usual time of s:oo a.m. He was bending over to clean and drain the sewers
when he slipped on grease in the kitchen and hit his right knee on the edge of the
sewer. Petitioner testified that he felt a lot of pain subsequent to the accident and
stated that he tried to "walk off' the pain because he did not think it would last
long.
Petitioner testified that he did not report the accident to anyone on May 11, 2011,
because he "did not think it was a big deal". Petitioner continued to work the rest
of his shift on that day, e\'en though he continued to have pain in his right knee.
Petitioner testified that he did not seek immediate medical attention because he
did not think that he had injured himself badly. Petitioner testified that after he
had returned home from work, he began to feel more pain and his right knee
became stiff. See, TX pgs. 13-14.
Petitioner testified that he repmted the injury to his supervisor, Tim Gaddis, who
did not direct Petitioner to any hospital or occupational health clinic for
treatment. Petitioner testified that he went to St. Anthony's Hospital and sought
treatment on his own, on May 18,

2011.

At the hospital, Petitioner provided the

TIMOTllY HARRIS
11 \NC 25456

141 ..:JCC0126

same history of accident as described at trial and in the initial reports completed
for his employer. The records state that Petitioner followed up with the work
nurse and she told him to go to the emergency room.

Upon physical

examination, it was noted that Petitioner had right knee swelling and pain with
walking. Per the medical notes, Petitioner described sharp pain and tenderness
to the right knee, both medially and laterally. He was treated and released. See,
PX4&TX p.18.
Petitioner testified that he was referred to Advanced Occupational Medicine
Specialists ("AOMS") and examined by Dr. Khannat on June l5t

2011.

Dr.

Khanna noted the same history of the accident that Petitioner provided at trial.
Upon physical examinationt Dr. Khanna repotted that the lateral joint line was
tender to palpation on the right side of the knee and that there was a positi\'e
squat test on the right. Dr. Khanna further noted that there was a 3·5 x 3.0 em
cystic mass noted on the right lateral kneet with tenderness to palpation. See,
PXs 4, 5 &TX p. 20.

Dr. Khanna ordered an MRI of the right knee, which v•as performed on June 16,
2011,

at Athletic Imaging. Per the radiologist's report, this MRI was interpreted

to reveal trace effusion and a mild increased signal in the interior and posterior
horns of the lateral meniscus.

The medial meniscus demonstrated a mild

increased signalt anteriorly and posteriorly, but it was noted that there was no
evidence of a lateral meniscal tear. There was grade 11-111 chondromalacia within
the medial and lateral tibiofemoral compartments and mild joint space
narrowing \\ith mild osteoph)te formation. A multiobulated cystic structure " ·as
identified along the inferior margin of the lateral patellar retinaculum and seen
along the posterior margin of the patellar tendon, posterior to the tendon. The
radiologist noted that it might represent a soft-tissue ganglion cyst and opined
that due to the atypical location of the lesion; post-contrast imaging was
necessary for further evaluation. See, PX 5.
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Petitioner testified that Dr. Khanna referred to him Dr. Christos Giannoulias of
G&T Orthopaedics and Sports Medicine. Petitioner began treatment ''ith Dr.
Giannoulias on July 5, 2011 and the doctor's report, from that office visit, relates
the same mechanism of injury that Petitioner previously reported and recounted
at trial. Dr. Giannoulias' report states that Petitioner has a cystic mass over the
anterolateral aspect of the right knee and that he did not report any problems
with his knee prior to the injury. Petitioner was diagnosed \\ith a right knee
ganglion cyst and during this office visit; Dr. Giannoulias aspirated 2 cc's of fluid
from Petitioner's right knee. Petitioner received two more injections during the
course of his treatment with Dr. Giannoulias and Petitioner testified that the
injections helped his knee initially, but then his pain returned. See, TX p.20-21 &
PX6.
On July 14, 2011, Petitioner returned to Dr. Giannoulias and reported that the
asipiration did not fully relieve the right knee symptoms and that the ganglion
cyst recurred. Dr. Giannoulias re-examined Petitioner and opined that there was
tenderness over the anterolateral joint line. He noted that there was pain ''ith
McMurray's maneuver and that Petitioner had trouble with full extension and full
flexion. At this time, Dr. Giannoulias added an additional diagnosis of meniscus
tear and ganglion cyst of the right knee and recommended arthroscopic excision
of the cyst. Petitioner indicated that he wished to proceed. Petitioner testified
that Dr. Giannoulias continued to recommend surgery but that this procedure
was never performed because the insurance company did not prO\ide
authorization. Petitioner testified that he does not haYe group health insurance
and therefore, could not proceed \\ith surgery on his own. Petitioner testified
that he continued to work on light duty while treating with Dr. Giannoulias
because Respondent was accommodating the doctor's light duty restrictions. See,
PX6 & TX pp. 20-22.
On September 27, 2011, Dr. Giannoulias reported that Petitioner's S)mptoms
were not imprm·ing and he explained that the only other treatment for the
3
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petitioner was the exctston of the cyst with mthroscopic e\'aluation of the
cartilage surface. Dr. Giannoulias opined that the cyst had de,·eloped after the
trauma and there is no evidence to belieYe othen,ise.
In Dr. Giannoulias' l\·Iarch 8,

2012

note, he once again recommended arthroscopy

to address the lateral meniscus tear and cyst since Petitioner had failed
conservative treatment. He opined that Petitioner was not doing well and was
having difficulty "ith most of his daily acthities. He also stated that Petitioner's
condition was not degeneratiYe and was directly related to his work injury.
Petitioner testified that he continues to have pain and stiffness in his right knee.
He testified that he continues to feel a burning sensation inside his knee.
Petitioner testified that he did not ha\'e right knee pain or symptoms prior to the
date of the accident.

He also testified that he had not sought any medical

treatment for right knee pain prior to the date of the accident. Furthermore,
Petitioner testified that he did not notice any bulges in his right knee prior to the
date of the accident. See, TX p. 23.
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CONCLUSIONS OF LA\V

F.

Is Petitioner's present condition of ill-being is causally related
to the injury:

It is within the province of the Commission to determine the factual issues, to
decide the weight to be given to the e\idence and the reasonable inferences to be
drawn there from; and to assess the credibility of ''itnesses. See, iV!a1'athon Oil
Co. v. Industrial Comm'n, 203 Ill. App. 3d 809, 815-16 (1990). And it is the

province of the Commission to decide questions of fact and causation; to judge
the credibility of \\itnesses and to resoh·e conflicting medical evidence. See,
Steve Foley Cadillac u. Indusb·ial Comm'n, 283 Ill. App. 3d 607, 610 (1998).
It is undisputed that Petitioner was performing his regular duties of employment
for Respondent on May

11,

2011; and that he experienced pain in his right knee

subsequent to a fall on a sewer drain, while performing that work. As Petitioner's
symptoms worsened, he sought medical treatment at St. Anthony's Hospital and
provided a consistent history of accident and complaints. When Petitioner's
symptoms failed to improve, Respondent referred him for treatment at Advanced
Occupational Medicine Specialists.

Dr. Khanna referred Petitioner to an

orthopaedic specialist, Dr. Giannoulias; and he underwent a course of
conser\'ative treatment. Petitioner continued to work for the Respondent \\ithin
light duty restrictions \\-hile undergoing treatment. Dr. Giannoulias diagnosed
Petitioner ''ith a right knee meniscal tear and ganglion cyst noting that Petitioner
had no right knee complaints prior to the date of the accident.
The Arbitrator relies on the medical reports and the credible deposition
testimony of Petitioner's treating physician, Dr. Giannoulias. He testified that on
.July 5, 2011, the first date that he evaluated Petitioner, there was pain and
swelling o\'er the anterior lateral aspect of the right knee; the exact place
5
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Petitioner struck his knee on the sewer. Dr. Giannoulias added that Petitioner
complained of tenderness any time that he touched it. Dr. Giannoulias further
testified that Petitioner had a cystic structure oYer the anterior lateral joint line
that was tender to compression and he also had tenderness over the anterior
lateral joint line, the lateral meniscus; as well as over the medial joint line. Dr.
Giannoulias testified that the subjectiYe complaints were supported by the
objective findings and that most of Petitioner's pain was focused directly on the
cystic structure over the anterior lateral aspect. He further noted that Petitioner
had pain \\ith circumduction and this correlated with the subjective complaints.
Dr. Giannoulias' opinion was that the ganglion cyst was caused as a direct result
of the work accident. This is because Petitioner had denied any prior problems
with his knee and that he noticed swelling and pain two days after the injury.
Dr. Giannoulias re-evaluated Petitioner on July

14, 2011.

Dr. Giannoulias

testified that Petitioner continued to haYe tenderness over the anterior lateral
joint line and that the cyst had recurred. Dr. Giannoulias believed that Petitioner
still had the ganglion cyst, but also believed that clinically, the meniscus was a
problem because there was tenderness and pain with McMurray's maneuver. He
opined that based upon the MRI findings and the physical examination that the
ganglion cyst and meniscus tear were correlating; and surgery was
recommended. See, PX8, pgs. 12-13; PX6.
The petitioner was examined, by request of Respondent, by Dr Mi11er, who
opined that the cyst was not related to the accident. Dr. Giannoulias testified that
he disagreed \dth Dr. Miller's diagnosis of Petitioner's injury as well as Dr.
l\Hller's opinion that there is no causal connection. Dr. Giannoulias noted, "there
is no e\idence in the medical records or by Mr. Harris' history that he had any
difficulty \\ith his knee prior to the injury". Dr. Giannoulias belie,·ed that the
swelling in Petitioner's l'ight knee was consistent with a cyst that developed a
couple days after the injury per Petitioner's history. Dr. Giannoulias testified that
the meniscal or retinacular cysts seen on Petitioner's MRI are very common ''ith
6
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trauma, and that Dr. Miller's belief that all of these types of cysts are degenerative
was "absolutely not true". See, PX 8, pgs. 14, 15.
As recommended by Dr. Miller's IME report, Dr. Giannoulias provided another

cortisone injection to Petitioner's knee, on September
followed-up with Dr. Giannoulias on September

27, 2011

12, 2011.

Petitioner

and he continued to

complain of pain over the anterior lateral aspect of the knee and o\·er the cyst.
Dr. Giannoulias testified that the physical examination findings were essentially
unchanged and that he again recommended surgery, as he belie\·ed it to be
medically necessary. See, PX 8, p. 17-19.
The Arbitrator finds that Dr. Giannoulias' opinion is more credible and holds
more weight than the Respondent's expert, Dr. Miller. Dr. Miller did not dispute
that there were objective findings on Petitioner's examination, at the time of the
Independent Medical Examination ("IME"). He noted during the deposition that
Petitioner's examination did show pain, hypersensitivity and that Petitioner was
limping. Dr. Miller opined that the cyst was "totally unrelated" to the work
accident. Dr. Miller stated in his report as well as during his deposition, that the
relationship between the cyst and the fall at work was "mere coincidence". Dr.
Miller admitted that he had no medical e\·i dence to show that Petitioner had the
cyst prior to the date of accident. Additionally, Dr. Miller acknowledged that
Petitioner told him that he was asymptomatic prior to the date of the accident.
See, RX 1, pgs. 8, 14-17; 32 & R..X 1-A. Also see, TX pgs. 32, 34; RX 1-A pg. 15.

On cross-examination of Dr. Miller, he admitted that he did not have the medical
records from St. Anthony's Hospital, where Petitioner first sought medical
treatment subsequent to the work injury. Dr. Miller testified that according to
the medical records, Petitioner waited "at least a week or perhaps longer" to seek
medical treatment.

7
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The Arbitrator notes that Petitioner's medical records admitted into e\idence
from St. Anthony Hospital show that he was admitted on May 18, 2011. Dr.
Miller admitted that just because someone injures him or herself and does not
seek treatment on that particular date, does not necessarily mean that they do not
have any pain on the accident date. See, PX 6; & R..'C 1, pgs. 6-24.
Dr. Miller stated seYeral times throughout the deposition, as well as in his report,
that he has never heard of a ganglion cyst being caused by a traumatic event. The
doctor attempted to show that he had literature on this subject to prove that a
ganglion could not be caused by trauma; however, the literature that the doctor
read aloud did not corroborate his opinion. Dr. Miller read from a pamphlet on
ganglion cysts authored by the American Society for Surgery of the Hand and
"Operative Hand Surgery", by Da,id Green. While reading directly from the
"Operath·e Hand Surgery" literature, he stated, "the etiology and pathogenesis of
ganglion remains obscure and review of the literature indicates the confusion
exists". He added that, "although the pathogenesis of ganglions has never been
satisfactorily explained, surgical treatment can be undertaken '"ith confidence".
When asked if he wanted to retract his earlier statement whether trauma could
"never" be the cause of a ganglion cyst, Dr. Miller proclaimed that he was going to
stand by his original statement. See, RX1, pgs. 34-43; R.X1, p. 14; & R..Xt-A.
Dr. Miller stated during his deposition that if the cyst was symptomatic, it would
have responded to the aspiration, at least temporarily. The Arbitrator noted that
Petitioner testified and Dr. Giannoulias' records corroborate, that the injections
did temporarily alleviate Petitioner's pain complaints. Dr. Miller opined in his
report and again during the deposition that based upon Petitioner's symptoms
that surgery is reasonable and appropriate. However, Dr. Miller believed that
there is no causal relationship between the cyst and the work incident and that
the ganglion cyst was present all along. It was Dr. Miller's professional opinion
that "this is a simple coincidence. This ganglion was there and he simply ne\·er
noticed it before the incident in question". See, R.X 1, p. 15; 57-63; R..X 1-A.
8
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It is well settled in medical literature that the cause of ganglion cysts is not
known. One theory suggests that trauma causes the tissue of the joint to break
down, forming small cysts, which then join into a larger, more ob\ious mass. The
most likely theory im·olves a flaw in the joint capsule or tendon sheath that allows
the joint tissue to bulge out. In addition, most ganglion cysts cause some degree
of pain, usually following acute or repetitive trauma therefore, suggesting an
aggravation of a pre-existing condition. For Dr. Miller, to unequivocally state,
that such cysts cannot be caused by trauma when his own literature states that
the causes of such cysts are vague; results in the Arbitrator finding that Dr.
Miller's testimony, with regard to causality, is less than credible.
The Arbitrator finds that Petitioner's current condition of ill-being is causally
related to his May 11, 2011, work injury. In support of this finding, the Arbitrator
relies on the unrebutted, credible testimony of Petitioner; medical records from
St. Anthony's Hospital, Advanced Occupational Medicine Specialists, G&T
Orthopedics & Sports Medicine, Cook County Stroger Hospital; and Dr.
Giannoulias' testimony. Therefore, the Arbitrator finds that because the cystic
mass was a result of the work-related accident, Respondent is hereby ordered to
approve the surgery requested by Dr. Giannoulias.

J.

Were the medical services that were provided to Petitioner
reasonable and necessary? Has Respondent paid all appropriate
charges for all reasonable and necessary medical services?

Because the Arbitrator found that Petitioner's accident was causally connected to
his current condition of ill-being, the Arbitrator finds that Respondent is liable
for all necessary medical bills that are related to Petitioner's work injury; namely,
bills from G&T Orthopaedics totaling $1,845.00.

9
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l\'1.

Should penalties or fees be imposed upon Respondent?

The Arbitrator does not find that Respondent's failure to authorize and pay for
said surgical procedure ordered by Dr. Giannoulias rises to the level of
unreasonable, vexatious and \\ithout good cause, therefore no penalties of
attorney's fees are awarded.

0.

Is there a necessity for prospective medical care?

Having found causal connection of the accident and Petitioner condition of illbeing; the Arbitrator orders Respondent to authorize surgery as recommended by
Dr. Giannoulias as well as any reasonably related prospecti\'e medical care
subsequent to that procedure.

P

Did Petitioner exceed his choice of physicians?

The Arbitrator finds that Petitioner did not exceed his choice of physicians.
Petitioner initially went to St. Anthony's Hospital subsequent to the work-related
injury. Petitioner testified that he was referred to AOMS by the Respondent.
Petitioner was referred to G&T Orthopaedics from AOMS and treated "ith Dr.
Giannoulias. Because Dr. Khanna referred Petitioner to Dr. Giannoulias, this is
"ithin the chain of referral and Petitioner may continue to treat with Dr.
Giannoulias.
Respondent is responsible for Dr. Giannoulias' medical bills that ha,·e been
incurred to date, as well as the prospective medical bills as they relate to
Petitioner's right knee injury. Petitioner sought treatment at Stroger Hospital
because he continued to have pain in his right knee and Respondent refused to
authorize fmther treatment "ith Dr. Giannoulias. Petitioner's first choice of
10
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doctor would be AOMS, who then referred him to Dr. Giannoulias. Stroger
\\·ould be Petitioner's second choice.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

cg) Affinn and adopt (no changes)

D Affinn with changes
D Reverse

0Modify

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g})
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
IZ! None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Patricia Vargas,
Petitioner,

14I\VCC0126
NO: 12 we 38709

vs.
Lifetouch Portrait Studio,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical expenses, and prospective medical care,O and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322,35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 18,2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.. . .
DATED:

MJB:bjg
0-2/10/2014
52

FEB 2 0 2014

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
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VARGAS, PATRICIA

Case#

12WC038709

Employee/Petitioner

LIFETOUCH PORTRAIT STUDIOS INC
Employer/Respondent

On 7/18/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0290 KARCHMAR & STONE
GARY P STONE ESQ
111 W WASHINGTON ST SUITE 1030
CHICAGO. IL 60602

2337 INMAN & FITZGIBBONS
KEVIN DEUSCHLE
33 N DEARBORN SUITE 1825
CHICAGO, IL 60602

14IWCC0126
STATE OF ILLINOIS

)SS.
COUNTY OF Cook

)

0
0
0

Injured Workers' Benefit fund (§.J(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund ( §8(e) 18)

[X] None of the above
ILLINOIS \VORKERS' COMPENSATION COl\IMISSION
ARBITRATION DECISION
19(b)

Patricia Vargas

Case # 12 \VC 38709

(mplo~cc: Petitioner
\.

Lifetouch Portrait Studios, Inc.
Lmplo~ cr

Respondent

An Applicationfnr Acijustmem ofClaim was filed in this matter. and a Notice o_( Hearing \\as mailed to each
party. The matter was heard by the Honorable David Kane, Arbitrator of the Commission, in the city of
Chicago. on 6/26/13. After reviewing all of the evidence presented. the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?

A.

C. ~ Did an accident occur that arose out of and in the course of Petitioner·~ employment by Respondent?

D.

E.

0 What was the date of the accident?
D Was timely notice ofthe accident ghen to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?
II. 0 What "as Petitioner's age! at the time of the accident?

G.

I.

0

What \\as Petitioner's marital status at the time of the accident?

J. ~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospccth•c medical care?

0

What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TTD
~...t. [XJ Should penalties or fees be imposed upon Respondent?

L.

0
0. 0

N.

Is Respondent due any credit?

Other

/C ~rhDtcl IJ(h) ~ /II J(l(lll Raudnlph Street "$-21/() Chrwgo. IL 6060 I 3 I.' S I~ -6fi/ I Tn/1-fr<'C S66 35~·3033
ll'c:b :me
DmiiJJtat<' c?f!iccs· Cn//msl'l//c 6/ 8 3~6·3~50 Pcnrra 30\16.,/-JOI\1 Roclifn rJ 8/5 9.'17· ·:92 Sprmgficld 2 17 i 85· ·os~

" 11'11'

nr<<". If gc"'

1 Ll I ~·l cc 0 1 2 G
fi'\DI:'IIGS

On the date of accident, Lifetouch Portrait Studios, Inc .. Respondent wt1s operating under and subject to
the provisions of the Act.
On this date, an employee-employer relationship tlitl exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident wtts gi\'en to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury. Petitioner earned $41 ,860; the average weekly wage was $805.00.
On the date of accident, Petitioner was 32 years of age. single with 1 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD. $0 for maintenance. and $0 for other benefits.
for a total credit of $0.
Respondent is entitled to a credit of $5,711.41 under Section S(j) of the Act.
ORDER

Respondent shall be given a credit of $5,711.41 for medical benefits that have been paid, and Respondent shall
hold petitioner hannless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8G) of the Act.
Respondent shall pay reasonable and necessary medical services of $(see attached). as provided in Section 8(a)
of the Act.
Respondent shall pay all reasonable and necessary prospective medical services as pro\'idcd in Section 8(a) of
the Act see attached).

ln no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or pennanent disability. if any.
Petitionfor Rel·iew within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
Rl1 LES REG \RDING APPE,\LS U nless a party files a

ST-\Tt,tE:-.iT OF INTEREST RATE If the Commission re\'iews this award. interest at the rate set forth on the Notice
(?/Decision of Arbitrator shall accrue from the date listed below to the day bdore the date of payment: however,
if an employee's appeal results in either no change or a decrease in this award. interest shall not accrue.

July 18. 2013
Signature o f t\rhitrator

D.IIC

ILArhDc< l91tol

-JUL 18 20\3
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STATEMENT OF FACTS

The Arbitrator observed the demeanor of the Petitioner and manner
in which she testified and responded to questions, both during direct and
cross examination and finds her credible.
As testified, the Petitioner sustained injuries to her left hip on January
26, 2012 while working for the Respondent performing her duties as a
studio manager and photographer at the Respondent's photography studio
located at 2656 N. Elston Avenue, Chicago, Illinois. Petitioner has been
working for the Respondent for approximately 13Yz years. Her usual work
week consists of 40 hours, but fluctuates between 40 and 60 hours during
busy season. Petitioner's duties consist of hiring, firing, creating the work
schedule, photography, training and other administrative duties, including
inventory. When she is performing her duties as a photographer, she is
required to be very active including taking photographs from her knees.
Petitioner testified that at approximately noon on January 26, 2012
she was at Respondent's studio and was performing inventory work in the
storage area where the floor was slippery. This required her to get on a
ladder to count frames and other items at the studio. She was on the
step of the ladder and while descending, she missed the

1st

2nd

step causing

her left leg to over extend . She immediately noticed pain in her left hip.

14 I ~v cc o1 2 s
She reported this incident and completed the required Employee
Incident/Injury Report that day. (Petitioner's Exhibit 1). She did not see a
physician that day as she thought she may have just strained or pulled a
muscle. She continued to work over the next several weeks but the left hip
pain remained steady. She decided to call Dr. Brian Cole who treated her
for a left knee injury several years earlier. Dr. Cole referred the Petitioner
to Dr. Nho since he was better able to treat a hip injury.
On February 27, 2012 the Petitioner first saw Dr. Nho and provided
him with a history of the occurrence, specifically that she felt she had over
extended her left leg while stepping down from a ladder.
stated she was experiencing sharp pain in her left hip.

Further, she
She thought it

would go away, but the pain persisted. Dr. Nho's record of February 27,
2012 reflects the prior left knee history and indicates that she had no issues
related to the left hip other than some occasional achiness around the hip
following the left knee injury. (Petitioner's Exhibit 2). Dr. Nho notes that the
pain is worse with pivoting, twisting, turning and crossing her legs and that
she feels like her hip is coming out. (Petitioner's Exhibit 2).

He further

noted that Petitioner tried oral anti-inflammatories, activity modification and
ice. (Petitioner's Exhibit 2). Dr. Nho recommended that Petitioner undergo
an MR arthrogram to determine if a labral tear exists. (Petitioner's Exhibit

2

14IVJCC0126
2). Of note, the Petitioner completed a General Intake Form at the initial
visit with Dr. Nho on February 27, 2012 in which she indicated that this is a
work related injury. (Petitioner's Exhibit 2). Additionally, a Hip Survey was
completed on that date in which Petitioner provided the history of the injury
from January 26, 2012 and indicated that there was no prior history.
Moreover, the Petitioner rated the function of her hip prior to the injury as a
10 (normal). (Petitioner's Exhibit 2). The MR arthrogram was performed on
March 28, 2012 and Petitioner returned to Dr. Nho on April 16, 2012.
(Petitioner's Exhibit 2).

Dr. Nho recommended an injection which was

performed on June 4, 2012. (Petitioner's Exhibit 2). Thereafter, Dr. Nho
recommended physical therapy which Petitioner underwent at Athletico, the
same facility where she was treated for her left knee injury several years
earlier. (Petitioner's Exhibits 2 and 4 ). Dr. Nho further stated that Petitioner
has a symptomatic hip labral tear with an underlying diagnosis of
femoroacetabular impingement, which was exacerbated by her work injury
on January 26, 2012. (Petitioner's Exhibit 2).
At the outset of physical therapy, Petitioner completed an Outpatient
Screening Form in which she indicated that the problem area was her left
hip and that the symptoms started on January 26, 2012. (Petitioner's
Exhibit 4 ). But, an initial therapy evaluation note dated July 17, 2012 states

3
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that Petitioner feels that her current left hip injury is due to lingering
problems stemming from her left knee surgery and that her left hip was
thrown out during therapy. (Petitioner's Exhibit 4). However, immediately
following that comment, the therapist notes that on January 26, 2012
Petitioner was stepping off a step ladder at work and slipped. She felt a
stretching type pain in her left hip and that the pain has not gotten better.
(Petitioner's Exhibit 4 ).

Petitioner testified that she did not injure her left

hip prior to January 26, 2012 and that she only experienced occasional
stiffness in her left leg, including her left hip, after the left knee injury, but
that was just muscular. She further testified that she did not experience
any hip pain, symptoms or problems after being discharged from care for
her left knee in 2010. Petitioner testified that the note associating her left
hip pain to her prior left knee injury is incorrect. A review of the medical
records from Dr. Brian Cole and Athletico from 2009 and 2010 following her
left knee . injury in November 2009 are void of any left hip complaints
whatsoever and corroborate the Petitioner's testimony. (Petitioner's Exhibit

3 and 4).
As a result of physical therapy and the injection, it appears that some
temporary relief was experienced but then the persistent pain returned. On
July 30, 2012, Dr. Nho evaluated the Petitioner and indicated that all

4
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nonsurgical treatment was exhausted.

His recommendation was that

Petitioner undergo a left hip arthroscopy, labral repair, possible acetabular
rim

trimming,

femoral

osteochondroplasty

and

capsular

plication.

(Petitioner's Exhibit 2). Respondent then scheduled an IME with Dr. Kevin
Walsh on September 27, 2012.
It appears that Dr. Walsh is of the opinion that any complaints the
Petitioner has with regard to her left hip are related to her pre-existing
femoral acetabular impingement and not the incident of January 26, 2012.
(Respondent's Exhibit 1 }. However, he did not express any opinion as to
whether the incident of January 26, 2012 exacerbated the underlying
condition. (Respondent's Exhibit 1). Dr. Walsh did note that the Petitioner
can consider surgical intervention as recommended by Dr. Nho as she
underwent a long course of conservative care. (Respondent's Exhibit 1).
He further

stated

that treatment to date has

been

reasonable.

(Respondent's Exhibit 1). In his report, Dr. Walsh did not specify which
medical records he reviewed, although it is clear he did not review the
medical records of Dr. Cole and Athletico which contain the treatment
details stemming from the Petitioner's prior left knee injury. (Respondent's
Exhibit 1). Moreover, given the date of the IME report (October 4, 2012),
Dr. Walsh did not review any of the medical records subsequent thereto,

5
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including the medical records of Dr. Nelson, Dr. Domb and the second MR
arthrogram performed on April 1, 2013. (Respondent's Exhibit 1).
Petitioner testified that after her IME with Dr. Walsh, Dr. Nho would
no longer see her as workers' compensation would not approve any
treatment. She further testified that Dr. Nho would not accept her health
insurance and even declined to see her when she offered to pay for the
visit herself. In need of medical treatment, Petitioner sought the help of Dr.
Dirk Nelson who was referred to her by Dr. Perns, a physician who was
treating a family member. On March 12, 2013 Dr. Nelson evaluated the
Petitioner and noted the history of her injury that began on January 26,
2012. (Petitioner's Exhibit 5).

Dr. Nelson opined that it was somewhat

likely that the Petitioner does have some type of labral pathology causing
persistent symptoms and agreed with Dr. Nho that a diagnostic arthroscopy
and possible labral repair was indicated. (Petitioner's Exhibit 5). Since Dr.
Nelson does not specialize in the hip, he referred the Petitioner to "Dr.
Benjamin Domb who does a lot of hip arthroscopy for his opinion".
(Petitioner's Exhibit 5).
On March 18, 2013, Dr. Domb evaluated the Petitioner and noted the
history of the injury to the left hip beginning after an incident when she was
doing inventory at work in January 2012. (Petitioner's Exhibit 6).

6
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examining the Petitioner, it appears that Dr. Domb reviewed the MR
arthrogram film from March 28, 2012 and noted that it shows an
anterosuperior labral tear that was not read by the radiologist. (Petitioner's
Exhibit 6).

Dr. Domb concurred with Dr. Nho that arthroscopy was

appropriate, but requested a new MR arthrogram of better quality.
(Petitioner's Exhibit 6). On April 1, 2013 an MR arthrogram of the left hip
was performed which revealed an anterior labral tear. (Petitioner's Exhibit
6). On April 2, 2013, Dr. Domb confirmed the tear and stated that the tear
was caused by the injury. (Petitioner's Exhibit 6). He further noted the
slight acetabular retroversion and stated that it was not caused by the injury
nor was it in and of itself the cause of her hip problem. (Petitioner's Exhibit
6). On April 25, 2013, Dr. Domb met with the Petitioner and recommended
arthroscopic repair. (Petitioner's Exhibit 6).

The surgery is pending

approval.
Petitioner testified that she continues to work full duty, with pain, but
desires to have the recommended treatment to alleviate her left hip
symptoms.
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CONCLUSIONS OF LAW
The Arbitrator finds that an accident occurred that arose out of and in
the course of the Petitioner's employment by the Respondent and in
support thereof adopts Petitioner's Exhibits 1 through 6 and further finds as
follows:
The Petitioner testified credibly and the evidence presented by
Petitioner demonstrates that an accident occurred on January 26, 2012 that
arose out of and in the course of the Petitioner's employment by the
Respondent. Petitioner testified that she was employed by the Respondent
as a studio manager and photographer on and prior to January 26, 2012.
Her duties consist of hiring, firing, creating the work schedule, photography,
training and other administrative duties, including inventory. Petitioner
testified that at approximately noon on January 26, 2012 she was at
Respondent's studio and was performing inventory work in the storage
area where the floor was slippery. This required her to get on a ladder to
count frames and other items at the studio. She was on the 2"d step of the
ladder and while descending, she missed the 1st step causing her left leg to
over extend. She immediately noticed pain in her left hip. She reported
this incident and completed the required Employee Incident/Injury Report
that day. (Petitioner's Exhibit 1). This history of injury was noted by the
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medical providers who treated the Petitioner subsequent to January 26,
2012.

(Petitioner's Exhibits 2, 4, 5 and 6). Even the Respondent's IME

physician, Dr. Kevin Walsh, notes the incident in his report of October 4,
2012. (Respondent's Exhibit 1).
Accordingly,

based

upon the

Petitioner's testimony and the

documentary evidence contained in the Petitioner's exhibits 1, 2, 4, 5, and
6, all of which are unrefuted, the Arbitrator finds that an accident occurred
that arose out of and in the course of the Petitioner's employment by the
Respondent.

As to the issue of whether the Petitioner's current condition of illbeing is causally related to the injury, the Arbitrator finds that the
Petitioner's current condition of ill-being as to her left hip is causally related
to the injury and in support thereof adopts Petitioner's Exhibits 1 through 6.
The Petitioner testified credibly and the evidence presented by
Petitioner demonstrates that the Petitioner's current condition of ill-being is
causally related to the injury.
Petitioner testified that she had never injured her left hip prior to
January 26, 2012. As previously noted, the Petitioner was injured when
she was on the 2"d step of a ladder taking inventory for the Respondent
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and while descending, she missed the

1st

step causing her left leg to over

extend. She immediately noticed pain in her left hip. She reported this
incident and completed the required Employee Incident/Injury Report that
day. (Petitioner's Exhibit 1). The incident report clearly states the manner
in which the accident occurred, identifies the body part affected (left hip)
and describes the nature of the injury as "over extended so I think just
strain". (Petitioner's Exhibit 1). The Petitioner then notes that she is not
seeking medical treatment as of now. (Petitioner's Exhibit 1).

Petitioner

testified that the left hip pain steadily persisted in the weeks following the
accident so she called Dr. Cole, a physician who treated her left knee injury
several years prior. Dr. Cole referred her to Dr. Nho who was better able to
treat a hip injury.
On February 27, 2012 the Petitioner first saw Dr. Nho and provided
him with a history of the occurrence, specifically that she felt she had over
extended her left leg while stepping down from a ladder.
stated she was experiencing sharp pain in her left hip.

Further, she
She thought it

would go away, but the pain persisted. Dr. Nho's record of February 27,
2012 reflects the prior left knee history and indicates that she had no prior
issues related to the left hip other than some occasional achiness around
the hip following the left knee injury. (Petitioner's Exhibit 2). Dr. Nho notes
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that the pain is worse with pivoting, twisting, turning and crossing her legs
and that she feels like her hip is coming out. (Petitioner's Exhibit 2). He
further noted that

Petitioner tried oral

anti-inflammatories, activity

modification and ice. (Petitioner's Exhibit 2). Dr. Nho recommended that
Petitioner undergo an MR arthrogram to determine if a labral tear exists.
(Petitioner's Exhibit 2).
Of note, the Petitioner completed a General Intake Form at the initial
visit with Dr. Nho on February 27, 2012 in which she indicated that this is a
work related injury. (Petitioner's Exhibit 2). Additionally, a Hip Survey was
completed on that date in which Petitioner provided the history of the injury
from January 26, 2012 and indicated that there was no prior history.
Moreover, the Petitioner rated the function of her hip prior to the injury as a
10 (normal). (Petitioner's Exhibit 2). The MR arthrogram was performed on
March 28, 2012 and Petitioner returned to Dr. Nho on April 16, 2012.
(Petitioner's Exhibit 2).

Dr. Nho recommended an injection which was

performed on June 4, 2012. (Petitioner's Exhibit 2). Thereafter, Dr. Nho
recommended physical therapy which Petitioner underwent at Athletico, the
same facility where she was treated for her left knee injury several years
earlier. (Petitioner's Exhibits 2 and 4). Dr. Nho further stated that Petitioner
has a symptomatic hip labral tear with an underlying diagnosis of

II
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femoroacetabular impingement, which was exacerbated by her work injury
on January 26, 2012. (Petitioner's Exhibit 2).
After the IME performed by Dr. Walsh, the Petitioner was forced to
seek medical treatment with Dr. Dirk Nelson who concurred with Dr. Nho
but referred the Petitioner to Dr. Domb, who was a hip specialist.
(Petitioner's Exhibit 5).

On March 18, 2013, Dr. Domb evaluated the

Petitioner and noted the history of the injury to the left hip beginning after
an incident when she was doing inventory at work in January 2012.
(Petitioner's Exhibit 6). Dr. Domb was aware of the prior left knee injury
that occurred in 2009 as noted in his records. (Petitioner's Exhibit 6). After
examining the Petitioner, it appears that Dr. Domb reviewed the MR
arthrogram film from March 28, 2012 and noted that it shows an
anterosuperior labral tear that was not read by the radiologist. (Petitioner's
Exhibit 6).

Dr. Domb concurred with Dr. Nho that arthroscopy was

appropriate, but requested a new MR arthrogram of better quality.
(Petitioner's Exhibit 6). On April 1, 2013 an MR arthrogram of the left hip
was performed which revealed an anterior labral tear. (Petitioner's Exhibit
6). On April 2, 2013, Dr. Domb confirmed the tear and stated that the tear
was caused by the injury. (Petitioner's Exhibit 6).

He further noted the

slight acetabular retroversion and stated that it was not caused by the injury
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nor was it in and of itself the cause of her hip problem. (Petitioner's Exhibit
6}. On April 25, 2013, Dr. Domb met with the Petitioner and recommended
arthroscopic repair. (Petitioner's Exhibit 6).
In contrast, the Respondent's

well~known

!ME physician, Dr. Kevin

Walsh, opined that any complaints the Petitioner has with regard to her left
hip are related to her pre-existing femoral acetabular impingement and not
the incident of January 26, 2012. (Respondent's Exhibit 1). It appears that
this opinion is based mostly on the mistaken belief that the Petitioner had
left hip symptoms that waxed and waned from the time of her left knee
surgery. (Respondent's Exhibit 1). However, it is clear that Dr. Walsh did
not review the medical records from Dr. Brian Cole or Athletico from 2009
and 2010 relating to her left knee injury or he would have noted the
complete absence of any left hip complaints throughout that period.
Further, Dr. Walsh did not ask the Petitioner about her complaints of left hip
pain prior to January 26, 2012. Instead, Dr. Walsh merely relied on the
July 17, 2012 physical therapy note from Athletico in which the therapist
noted that the Petitioner feels that her current left hip injury is due to
lingering problems stemming from her left knee surgery and that her left hip
was thrown out during therapy.

Although the therapist's statements

immediately thereafter clearly detail the incident of January 26, 2012 and

13

the injury to the left hip following therefrom, Dr. Walsh ignores these facts.
Had Dr. Walsh asked the Petitioner about the statement that appeared in
the physical therapy note relating to her left knee injury, he would have
known that this was not accurate. Moreover, given the date of the IME
report (October 4, 2012), Dr. Walsh did not review any of the medical
records subsequent thereto, including the medical records of Dr. Nelson ,
Dr. Domb and the second MR arthrogram performed on April 1, 2013.
(Respondent's Exhibit 1).
Additionally, it appears Dr. Walsh did not even consider whether the
incident of January 26, 2012 exacerbated the underlying condition. Rather
he simply opines that the underlying condition is responsible for all of
Petitioner's left hip problems, despite the contemporaneous complaints of
pain

immediately fotlowing

the January 26,

2012 work accident.

(Respondent's Exhibit 1).
Thus, it appears that the only basis for Dr. Walsh's opinion about the
causal relationship of the left hip condition and the accident is the
erroneous belief that Petitioner had left hip symptoms that waxed and
waned since her left knee injury several years prior. Since a review of the
medical records of Dr. Cole and Athletico reveals no such history, Dr.
Walsh's opinion is of little value and is neither persuasive nor credible.
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The Arbitrator thus places greater weight upon the findings and opinions of
the Petitioner's treating physicians, Dr. Nho and Dr. Domb, whose opinions
are credible and persuasive.
Dr. Nho has been the Petitioner's treating orthopedic surgeon since
the outset of her injury beginning in February 2012 and has continuously
examined and treated the Petitioner since that time. Thus, he is in the best
position to formulate an opinion as to the injury and causation. In addition,
Dr. Domb, a hip specialist. considered all the issues and after a repeat MR
arthrogram confirmed the diagnosis of a labral tear and an underlying
impingement, he provided a well reasoned opinion as to the diagnosis and
causation.
It is well settled that where an injury is a contributing factor,
compensation will be allowed even if it is possible that the Petitioner's
condition

of ill-being

resulted

from

other

contributing

factors

or

degenerative processes. (See International Vermiculite Company v. Illinois
Industrial Commission. 76 1112d 1, 31 Ill. Dec. 789, 394 N.E.2d 1166
(1979)). Furthermore, in deciding between varying medical opinions, it is
for the Commission to decide which medical view is to be accepted and it
may attach greater weight to the opinion of the treating physician.
International Vermiculite Company, 76 1112d at 3.
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Accordingly, based upon the Petitioner's testimony and the opinions
of Dr. Nho and Dr. Domb, the Arbitrator finds that the Petitioner's current
condition of ill-being as to her left hip is causally related to the injury
sustained on January 26, 2012.

As to the issue of whether the medical services that were provided to
Petitioner were reasonable and necessary and the issue of whether
Respondent paid all appropriate charges for all reasonable and necessary
medical services, the Arbitrator finds that the medical services provided to
Petitioner were reasonable and necessary and the Respondent has not
paid all appropriate charges for all reasonable and necessary medical
services and in support thereof the Arbitrator adopts Petitioner's Exhibits 1
and 2 and 4 through 12 and further finds as follows:
It should be noted that the Respondent's IME physician, Dr. Walsh,
after reviewing the medical records and examining the Petitioner, agreed
that treatment to date has been reasonable. (Respondent's Exhibit 1).
Furthermore, Dr. Nho, Petitioner's initial treating physician, focused on
conservative treatment for the left hip injury. (Petitioner's Exhibit 2). After
the IME was performed, the Petitioner was treated conservatively by Dr.
Nelson and then Dr. Domb. (Petitioner's Exhibits 5 and 6). Dr. Nho, Dr.
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Nelson and Dr. Domb all recommend arthroscopic surgery at this point and
Dr. Walsh even agrees that given the long course of conservative
treatment, the Petitioner can consider surgical intervention. (Petitioner's
Exhibits 2, 5 and 6 and Respondent's Exhibit 1).
Therefore, the Arbitrator finds that the treatment rendered to the
Petitioner was reasonable and necessary.

The Respondent makes no

claim of payment for the bills offered into evidence by Petitioner, except for
those for which they are entitled to an 80) credit. Thus, the Respondent
shall pay the medical bills from

Midwest Orthopaedic Associates

(Petitioner's Exhibit 7}, Streeterville Open MRI, LLC (Petitioner's Exhibit 8),
Athletico

(Petitioner's

Exhibit

9),

Midland

Orthopedic

Associates

(Petitioner's Exhibit 10}, Dr. Benjamin Domb (Petitioner's Exhibit 11) and
Radiology and Nuclear Consultants (Petitioner's Exhibit 12).

As to the issue of whether the Petitioner is entitled to any prospective
medical care, the Arbitrator finds that the Petitioner is entitled to
prospective medical care for her left hip as recommended by Dr. Nho, Dr.
Nelson and Dr. Domb and supported by Respondent's IME physician, Dr.
Walsh, and in support thereof the Arbitrator adopts Petitioner's Exhibit 2
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and Exhibits 4 through 6 and Respondent's Exhibit 1, and further finds as
follows:
The Petitioner testified that she has continued complaints of pain and
discomfort in her left hip. Petitioner has been under the care of Dr. Nho
consistently since February 2012 and then began seeing Dr. Nelson and
Dr. Domb thereafter. She has undergone extensive conservative care that
has not alleviated her symptoms and all of her physicians as well as the
Respondent's IME physician agree that surgical intervention is appropriate.
Since the Arbitrator found that the left hip injury is causally related to the
accident, the Arbitrator finds that the opinions and recommendations as to
future medical treatment proffered by Petitioner's treating orthopedic
surgeons are credible and persuasive as they are based upon consistent
treatment and examinations of the Petitioner. Accordingly, the Arbitrator
finds that Petitioner is entitled to prospective medical care as outlined by
her treating physicians.

As to the issue of whether penalties or fees should be imposed upon
the Respondent, the Arbitrator finds that Petitioner failed to prove she is
entitled to such penalties and fees. The Arbitrator finds that there was a
reasonable dispute as to causal relationship in this matter and therefore
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denies penalties and fees under sections 19(k), 19(1) and section 16 of the
Act.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF KANE

)

!d Injured Workers' Benefit Fund
D Rate Adjustment Fund {§8{g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
IZ! None of the above

[gi Affinn and adopt (no changes)

D Affinn with changes
D Reverse
0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Jose Cuevas,
Petitioner,

14I

vs.

~·I C C 0 1

NO: 11

27

we 37441

Imperial Marble Company,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal
conneaction, temporary total disability, medical expenses and prospective medical care, and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof. The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 111.2d 327,399 N.E.2d 1322,35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April23, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))

11 we 37441
Page2
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$2,700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to ile. for Review in Circuit Court.

·-

DATED:

FEB 2 0 2014

ThomasJ. Ty
MJB:bjg
0-2/10/2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

\

CUEVAS, JOSE

Case#

11WC037441

Employee/Petitioner

IMPERIAL MARBLE CORPORATION
Employer/Respondent

On 4/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee' s appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2044 ALVARO COOK LTD
149 S LINCOLNWAY
SUITE 200
NORTH AURORA, IL 60542

0507 RUSIN MACIOROWSKI & FRIEDMAN LTO
JEFFREY T RUSIN
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO. IL 60606

.'

0

)

STATE OF ILLINOIS

0
0

)SS.
COUNTY OF KANE

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund {§8(c) 18)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
l9(b)
Case# 11 WC 037441

JOSE CUEVAS
Emplo} eelPet il ioncr

Consolidated cases: _ __

v.

IMPERIAL MARBLE CORPORATION
Lmploycr, Respondent

An Application for Adjustment ofClaim was filed in this matter, and a No/ice of Hearing was mailed to each
party. The matter was heard by the Honorable Falcioni, Arbitrator of the Commission, in the city of Geneva,
on April 10, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISrllTED ISSUES

A.

0

B.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C.

0

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.
E.

0
0

What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.

H.
I.

0 What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What \\as Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
Is Petitioner entitled to any prospective medical care?

IXl

L. ~ What temporary benefits are in dispute?

fgJ TPD

0

Maintenance
[g) 1TD
M. ~ Should penalties or fees be imposed upon Respondent?

N. ~Is Respondent due any credit?
0.

0

Other

JCA rbDec/Y(b) J 10 HJO II' /lando/ph Sm:et fi8.JOO Chicago, JL 6060/ 3JJ/8U-66J J Tol/:frcc 8fi6.t351-3l/j 3
ll'cb Site ",''"' nr,·c il gm·
Vo wnstate offices Cal/mn•r/1.: 6/813-16·3450 Peoria 309/671·30/9 Rockford 8/51987-7291 Springfield J /71785-708-1
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FINDINGS

On the date of accident, 08/29/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioncr1S current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $29,388.17; the average weekly wage was $565.16.
On the date o f accident, Petitioner was 38 years of age, married with 2 dependent children.
Respondent lias uot paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $19,531.33 for TID, $2,027.16 for TPD, $0 for maintenance, and $0
for other benefits, for a total credit of $21 ,558.49.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

Temporary Partial Disability
Respondent shall pay Petitioner temporary partial disability benefits of $81 .58/week for 21-5/7 weeks,
commencing May 4, 2012 through August 11, 2012, as provided in Section 8(a) of the Act.
Respondent shall be given a credit of $2,027.16 for temporary partial disability benefits that have been paid.

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of$376.77/week for 59 217 weeks,
commencing August 30, 2011 through May 3, 2012 and August 12,2012 through December 19, 2012 and
December 21, 2012 through January 27, 2013, as provided in Section 8(b) of the Act.
Respondent shall be given a credit of $19,531 .33 for temporary total disability benefits that have been paid.

Jfedica/ benefits
Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, that
remain unpaid toValley West Community Hospital, Aurora Radiology Consultants - DeKalb, Nandra Family
Practice, DuPage Medical Group and Rush-Copley Medical Center, as listed on the addendum to request for
hearing pursuant to Sections 8(a) and 8.2 of the Act.
Respondent shall be given a credit of $0 for medical benefits that have been paid, and Respondent shall hold
petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8G) of the Act.
Prospectit~e

Afedical

The respondent shall authorize and pay for medical services associated with arthroscopic surgery of the right
shoulder recommended by Dr. Asselmcier .

In no instance shall this award be a bar to subsequent hearing and detennination of an additional amount of
medical bene tits or compensation for a temporary or penn anent disability, if any.
RULES REGARDING AI'PEALS Unless a party files a Petition f or Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT oF INTEREST RATE

Q(UA=ff7 t :WI)
Sisnature of Arbitrator

Date

JC,\rbDecl9(b)

"PR 23 10\'!

..

MEMORANDUM OF DECISION OF ARBITRATOR

Petitioner testified at hearing that he was injured on August 29, 2011, in
the course of his employment while lifting a large double bowl sink onto his
right shoulder. He was in the process of lifting the sink when he lost balance
and was jerked backward by the weight of the sink causing him to twist his
upper back, neck and right shoulder. l\lr. Cuevas testified that he heard a crack
in his cervical spine and shoulder and felt immediate pain which he reported to
his supervisor. He received treatment on August 30, 2011, at Valley \Vest
Community Hospital where he undenvent x-rays of his cervical and thoracic
spine, was prescribed medication and taken off of work. He was provided l\ith
an off work note from Valley West Conununity Hospital which he tendered to
his supervisor {PEX #2).
The petitioner testified that the pain in his upper back, neck and right
shoulder continued and he sought treatment from Dr. Nandra of Nandra Family
Practice on September 1, 2011. Dr. Nandra attended the petitioner on several
occasions for neck and back pain. He recommended physical therapy,
medication and MRls of the cervical and thoracic spine which were performed
at Valley \Vest Community Hospital on September 7, 2011. The petitioner was
referred to physical therapy at Advanced Physical Medicine of Yorkville with Dr.
Berkey. Dr. Nandra continued Mr. Cuevas' off work status and provided him
with notes ,,vhich the petitioner tendered to his supervisor.
The petitioner continued physical therapy and sought treatment from Dr.
Matthew Ross of Midwest Neurosurgery and Spine Specialists beginning on
October 28, 2011. Dr. Ross reconunended additional physical therapy,
n1edication and continued Mr. Cuevas' disability status. The petitioner
provided his en1ployer with off work slips and was paid temporary total
disability benefits by the respondent. On November 18, 2011, Dr. Ross
recommended an EMG/NCV of the right arm and referred the petitioner to Dr.
Asselmeier an orthopedic surgeon for evaluation of his right shoulder (PEX #5).
On November 23, 2011, at the request of the respondent's insurance
carrier, the petitioner undenvent an IME performed by Dr. Shaun T. O'Leary.
Dr. O'Leary also recomn1ended an EMG of the right upper extrenlity, aCT of the
cervical spine, an epidural steroid injection for his ar1n pain and continued
physical therapy (PEX #9).
On December 15, 2011, Dr. Ross reiterated his recomn1endatlon for an
EMG/NCV as \Vell as an orthopedic evaluation for shoulder complaints. Dr.
Ross continued to place the petitioner in an off work status (P~X #5).
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Petitioner underwent an EMG/NCV on December 16, 2011. He was
examined by Dr. Asseln1eier of DuPage Medical Group on January 4, 2012. Dr.
Asselmeier recommended an MRI of the right shoulder and continued the
petitioner's off work status. The petitioner underwent an MRI of the right
shoulder on january 24, 2012, and continued to treat with Dr. Asselmeier who
recommended physical therapy and performed a subrocomial injection on
i\·l arch 7, 2012. He also continued the petitioner's off work status. On April 4,
2012, Dr. Asselmeier diagnosed rotator cuff syndrome, acromioclavicular
arthropathy, and myofascial pain syndrome. Dr. Asselmeier's note discussed
the petitioner's options as: return to work on light duty or proceed with
arthroscopic surgery of the right shoulder (PE.'< #6).
The petitioner returned to light duty work on May 4, 2012. He testified
that T.T.D. had been paid up to that point. He continued to work on light duty
status through August 11, 2012, when no further light duty was available (PEX
#16). He testified that he was paid T.P.D. during the time he was working light
duty. The petitioner was examined by Dr. Asselmeier in May and june of 2012,
at which time Dr. Asselmeier reiterated his recommendation for arthroscopic
surgery of the right shoulder (PEX #6).
On August 14, 2012, at the respondent's request, the petitioner
subnlitted to an examination with Dr. Mark N. Levin. Dr. Levin recommended
an arthrogran1 MRI of the right shoulder. Dr. Asseln1eier, the treating
physician, stated in llis treatment note of September 12, 2012, that the
arthrogram was unnecessary because he did not believe the petitioner's
condition involved a labral tear. Dr. Asselmeier continued to recommend the
10 pound lifting restriction and surgical intervention. Despite Dr. Asselmeier's
recon1mendation against the arthrogram, the petitioner followed the IME
doctor's recommendation and undenvent the arthrogram on October 1, 2012.
Dr. Asseln1eier e..xamined the petitioner after the arthrogram on October 10,
2012, and noted that there was no superior labral abnormality. He renewed his
recon1mendation for acromioplasty and distal clavicle resection and
recommended that the petitioner remain off work until surgery was approved
(PEX #6). On November 1, 2012, the arthrogram was reviewed by Dr. Levin 'vho
indicated that he found no evidence that required additional orthopedic
intervention and reconunended that the petitioner return to work full duty (PE\
#3).

The petitioner testified that he became aware of Dr. Levin's
reconunendation mid December of 2012, and presented for regular duty work
on December 20, 2012. He testified that he was required to work with a
pressurized spray gun attached to a hose. The petitioner testified that he is
right hand dominant and that the he was offered required that he have his right
arm extended and move his arm back and forth repeatedly while holding the
spray gun throughout an eight hour day. He testified that llis right shoulder

and neck symptoms increased and that he reported it to his supervisor, who
instructed him to go home.
The petitioner then applied for vacation time pay for several weeks until
he was again able to return to work without restriction on january 28, 2013.
The petitioner testified that his vacation pay as well as his current rate of pay
since returning to work was $8.25 per hour which is less than the $13.24 per
hour that he was earning at the time of his injury. The petitioner further
testified that he was not lifting heavy sinks or using the heavy spray gun since
his return to work in January of 2013. He testified that at the time of hearing
he continued to experience pain in his shoulder and neck which affected him
on a daily basis and required that he take Tylenol three times a day. He
testified that his pain had improvep very slightly since the date of accident and
it affected him in his work activities as well as in his normal daily activities. He
testified that he had never injured his neck, upper back or right shoulder prior
to or since the accident.
ISSUES PRESENTED

CAUSAL CONNECTION:
The history of the mechanism of injury and the injury itself alleged by
the petitioner was consistently documented in the medical records. A minor
e..xception is found in the records of Valley West Community Hospital in the
treatment note of August 30, 2011, which states "the patient is a 38 year old
male who was at work yesterday lifting furniture" (PEX #2). That treatment
note stated that he lifted above his head turned toward the right and felt pain
between his shoulder blades mainly in the thoracic and cervical area.
Dr. Nandra's note of September l, 2011, states the sympton1s began
following a specific injury involving the upper back and nlid back. Dr. Nandra's
note of October 10, 2011, states the visit is for follow-up of right scapular area
and that the patient complained of back pain (scapular area). His note of
October 19, 2011, inclicates neck pain injury happened two months ago activity
involved lifting and the activity was performed at work (PEX#3). The September
15, 2011, note of Dr. Berkey at Advanced Physical Medicine of Yorkville states
that the petitioner presented for neck pain and bilateral upper extremity pain
with the right being worse than the left. The treattnent note outlines an injurr
which occurred while lifting a sink on August 29, 2011 (PEX #4).

..

14IWCC0127
The treatment note of Dr. Ross of October 28, 2011, states that on
August 29, 2011, the petitioner was lifting a sink onto his shoulder when it hit
son1ething causing him to twist at which point he e~.'perienced a crack in the
back of his neck and pain which tracked into his arms (PE.X #5).
The November 23, 2011, IME report of Dr. O'Leary documented an injury
at work while lifting a sink in August of 2011, which caused neck and pain
radiating into the right ann (PEX #9). The I:ME report of Dr. Levin dated August
14, 2012, documented an injury that occurred at work on August 29, 2011,
when the petitioner picked up a double bowl marble sink that weighed about
140 pounds to his right shoulder. Dr. Levin documented that the sink hit the
angled ceiling and jarred his right shoulder where he heard a pop (R.LX #2).
The petitioner's symptoms have also been consistent since the date of
injury. Valley \Vest Community Hospital documented pain between the
shoulder blades mainly to the thoracic and cervical area (PE.X #2). Dr. Nandra
documented neck, upper back, mid back and right scapular pain (PEX #3). Dr.
Berkey docun1ented neck pain, weakness and pain in the arms and diagnosed
cervical/brachial syndrome and noted tenderness of the cervical spine, thoracic
spine, suboccipital muscle and trapezius muscle (PEX #4).
On October 28, 2011, Dr. Ross documented tenderness over the
paravertebral muscles and right trapezius give-way weakness in the right arm.
On Nove1nber 18, 2011, Dr. Ross documented that the petitioner's right
shoulder had limited mobility with flexion, abduction and internal rotation
along with tenderness to palpation over the right trapezius muscle as well as
over the posterior shoulder capsule. His note states "it is becoming increasing
apparent that a component of Mr. Cuevas' pain is originating from the right
shoulder itself" (PfX #5 ).
The :rvfRI report of Salt Creek Medical Imaging of Hinsdale documented
A.C. joint degenerative change and rotator cuff tendinosis with bursal surface
fraying of the supraspinatus tendon (PEX #6).
Dr. Asselmeier in the first visit of january 4, 2012, docun1ented some
scapular n1altracking, mild disconlfort with neck movement and limited
recreation of anterior shoulder symptomatology with movement. His
impression/diagnosis was rotator cuff syndron1e, possible rotator cuff tear. On
February 8, 2012, Dr. Asselmeier documented a bit of crepitus, a mild
abduction arc and smne pain with flexion and internal rotation. His diagnosis
was trapezial myofascial strain, possible radiculitis, probable rotator cuff
syndrome, right shoulder. His !\larch 7, 2012, note documented subacrontial
crepitus, positive abduction arc, some trouble with internal rotation. His
diagnosis remained probable rotator cuff syndrome. By April 4, 2012, the
diagnosis \Vas rotator cuff syndrome, acromioclavicular arthropathy, myofascial

.,

pain syndrome. Having failed conservative care Dr. Asselmeier recommrnded
arthroscopic acromioplasty and distal clavicle resection of the right shoulder
on April 4, 2012 (PE\': #6).
The only evidence offered by the respondent concerning causal
connection and the necessity of surgery were two reports prepared by Dr. Levin
of Barrington Orthopedics. The report of August 14, 2012, documents a
physical examination which proved to be painful for the right arm with
abduction up to 170 degrees and limitation of external rotation to 60 degrees
on the right versus 90 degrees on the left as well as shoulder pain on the right
with abduction and external rotation. Dr. Levin discussed the MRI findings of
the cervical spine noting the bulging discs at C2, C3, C4 and C5-C6 with no disc
herniation and nerve impingement. He reviewed the MRI of the thoracic spine
which he found unremarkable. Dr. Levin did not specifically mention the MRI
of the right shoulder performed on january 24, 2012, however he appears to
allude to it in stating that the rotator cuff is intact but that there was slight AC
joint hypertrophy. He did not mention the findings of the MRI concerning
rotator cuff tendinosis with bursal surface fraying of the supraspinatus tendon.
Dr. Levin's conclusion was that there was insufficient objective evidence of
pathology of the right shoulder to warrant surgical intervention and
recommended an arthrogram MRI. Petitioner testified that Dr. Levin's
examination lasted three to four minutes.
Dr. Asselmeier's treatment note of September 12, 2012, docun1ents his
opinion that an MRI arthrogram was excessive and unnecessary due to the fact
that the patient had already undergone a noncontrast MRI. Dr. Asselmeier
indicated that the arthrogram was not likely to reveal a labral tear as a source
of the petitioner's pathology (PEX #6, 09/12/12). Nevertheless, the petitioner
underwent the MIU arthrogram going so far as to have the prescription for that
test made out by Dr. Ross (PEX #5, 09/.18/12).
Dr. Levin's IME report of November 28, 2012, involved the review of the
arthrogranl rviRI. Dr. Levin stated that the study was relatively normal and did
not recommend any additional orthopedic interventions and recommended that
the petitioner return to work full duty. It is clear from the report as well as the
petitioner's testimony that Dr. Levin did not reexamine the petitioner and that
his sole examination was conducted on August 1-l, 2012.
Dr. Asselmeier did examine the petitioner after the arthrogram on
October 10, 2012. He reviewed the arthrogram which confirmed that there was
no labral abnormality. At that tilne Dr. Asselmeier stated in the treatment plan
section of his note as follows; .. 1 have again related to Jose the comple:dty of his
case. Unfortunately, he has had no improvement in functionality. He continues
to aspire to get back and work. I think his only chance of doing tllis would be
to proceed with arthroscopy of his right shoulder. I have offered arthroscopic

·.
acromioplasty and distal clavicle resection in the future. He is working on
workers' compensation approval. He will remain off work in the interm" (PEX
#6).
Dr. Asselmeier also examined the petitioner on January 9, 2013, his
treatment plan stated as follows; "Jose has certainly failed fairly exhaustive
attempts at conservative care. His clinical presentation is complex and his
exam is to a degree confusing and inconsistent, but he certainly bas a fairly
profound disability in his shoulder at this point and I think the only chance
that we have of getting him back to a reasonable functional level or at least a
reasonable pain level would be to consider arthroscopic surgery of his
shoulder. I have offered arthroscopic acromioplasty and distal clavicle
resection". (PEX #6)
Dr. Asselmeier's narrative report dated january 18, 2013, stated that the
petitioner has an element of chronic impingement with acromioclavicular
arthropathy of the right shoulder which is complicated by chronic trapezial
myofascial syndrome with possible cervical radiculitis. He stated that Mr.
Cuevas' current condition was caused and/or aggravated by the accident of
August 29, 2011.
The arbitrator finds that the petitioner's mechanism of injury has been
consistently documented as have his persistent symptoms. At the time of trial
his symptoms had not improved and he eA-perienced continual difficulty with
the use of his right arm and pain in his cervical spine and upper back. The
petitioner cooperated with treatment and e.xhausted all conservative measures
in seeking a cure of his condition including Wldergoing an MR arthrogram not
recommended by his treating doctor. The respondent offered no evidence of
alternate causation or intervening accident. Dr. Levin's report seems to focus
on the petitioner's subjective complaints and negative finding ot' rotator cuff
tear and seems to imply that subjective complaints are not valid physical
findings. Furthern1ore, Dr. Asselmeier's diagnosis is not that of a rotator cuff
tear but in1pingement with acromoclavicular arthropathy. Based on the record
as a whole, the Arbitrator finds Dr. Asselmeier to be more credible and finds
that the petitioner's current condition of ill being is causally connected to the
accident of August 29, 2011.
TEMPORARY TOTAI. DISABll..ITY AND TEMPORARY PARTIAL DISABilllY:

The petitioner was treated at Valley West Conrmunity Hospital where he
was instntcted to remain off of work until cleared by his physician (PEX #2).
The petitioner testified that he was provided with an off work slip which he
tendered to his supervisor. The petitioner was then treated by Dr. Nandra who
placed the petitioner in an off work status from the first visit of September 1,
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2011 through the last visit of October 19, 2011, until he was cleared by a
neurosurgeon (PEX #3). The petitioner was then treated by Dr. Ross of Midwest
Neurosurgery who continued his disability status as of October 28, 2011
through January 12, 2012, when he referred the petitioner to Dr. Asselmeier for
orthopedic evaluation of his right shoulder (PEX #5}.
The petitioner was treated by Dr. Asselmeier on January 4, 2012, at which
tin1e his disability status was continued until Dr. Asselmeier recommended a
return to work on light duty basis as of April4 and 11th of 2012 (PFX #6). The
respondent provided the petitioner with light duty work May 4, 2012, which
continued through August 11, 2012. The petitioner testified that during the
time he was working light duty he received temporary partial disability benefits
from the workers' compensation insurance carrier. The petitioner testified that
there was no light duty work available for him after August 11, 2012. His
testimony is corroborated by a letter from the respondent dated August 15,
2012 (PEX #16).
The petitioner was examined by Dr. Levin on August 14, 2012. Dr. Levin's
I:ME report of that date states that if the petitioner did not elect to undergo the
arthrogram MRI he would be at mn and could return to work full duty. Dr.
Levin did not state what the petitioner's work status would be if he were to
undergo the arthrogram. The petitioner undenvent the arthrogram on October
1, 2012. Dr. Levin prepared a second report on November 28, 2012, releasing
the petitioner to regular duty work which was sent to petitioner's attorney by
respondent's attorney. However the petitioner's attorney did not receive said
letter until December 17, 2012, consequently the petitioner was not informed
of Dr. Levin's recommendation until mid December, 2012 (PE.'\ #10).
The petitioner testified that he atten1pted to return to work on December
20, 2012, despite the fact that his treating doctor had reconunended surgery
and placed him in an off work status (PEX #6, 10/10/12). He testified that he
was required to use a heavy pressure spray gun attached to a hose witlt his arm
extended tnoving the gun back and forth from side to side throughout the work
day. The petitioner testified that he experienced an increase of pain in his right
shoulder, upper back and neck in performing those duties and was unable to
complete the work day. The petitioner informed his employer of his condition
and was sent home. The petitioner then applied for vacation benefits which
were paid at $8.2 5 an hour instead of his hourly rate of $13.24 per hour (PE.X
#11).
After he had exhausted his vacation pay the petitioner returned to
regular work on january 28, 2013, and continued to \·vork for the respondent as
of the date of hearing. Petitioner testified that he was currently being paid
$8.25 an hour instead of his hourly rate of $13.24 an hour. His testimony was
corroborated by check stubs dated February 8 through April 5, 2013 (PEX # 12).

.,
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The majority of the petitioner's temporary total disability and temporary
partial disability were paid. The arbitrator finds that the remainder of T.T.D.
claimed by Petitioner should be paid given the fact that the petitioner
attempted to return to regular work but was unable to perform the duties
assigned to him due to his symptoms. The petitioner acted in good faith in
doing so despite the reconuuendations of his treating physician that he remain
off of work. He should not have had to rely on vacation benefits when his
treating doctor had placed him in an off work status and no light duty work
was available.
The arbitrator finds that T.T.D. periods should be paid fron1 August 30,
2011 through May 3, 2012, August 12, 201 2 through December 19, 2012 and
December 21, 2012 through January 27, 2013 for a total of $22,337.25 in T.T.D.
benefits. Respondent paid a total of $19,531.33 which should be subtracted
from the total T.T.D. award.
Additionally the respondent offered no reason for underpayment of the
petitioner's current wages. However the Petiitoner testified that he was back
working full duty for Respondent, albeit \'\ith substantial pain. What the
respondent chooses to pay workers who are working full duty is not a matter
that the Commission can concern itself with, therefore Petitioner's request for
TPD during the period January 27, 2013 through the date of hearing is denied.
'MEDICAL EXPENSES:
The petitioner claims unpaid medical bills as stated on the addendum to
the request for hearing from Valley West Community Hospital, Aurora
Radiology Consultants, Nandra Family Practice, DuPage f>.ledical Group and
Rush-Copley Medical Center. The treatment at Valley West Community Hospital
August 30, 2011, per petitioner's exhibit number 2 clearly relates to a lifting
incident at '"'ork on August 29, 2011. The dates of treatment listed on the
addendun1 with Nandra Fanlily Practice all relate to injury of the neck, upper
back and right shoulder per PEX #3.
The bill with a balance due of $152.00 from DuPage Medical Group
relates to treatment with Dr. l\'larc Asselmeier the petitioner's orthopedic
surgeon. All of said treatment clearly relates to an injury sustained in the
course of employment on August 29, 2011 per PE\ #6. Dr. Asselmeier's
narrative report states that treatn1ent he had rendered as well as testing
conducted is related to the accident of August 29, 2011 (PEX #8).
The treatment at Rush-Copley Medical Center on October 1, 2012, for an
arthrognun MRI of theTight shoulder is clearly related to the petitioner's injury
and was in fact recommended by Dr. levin, the respondent's IME physician.

..
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The arbitrator finds that the treatment was reasonable and necessary and
related to the petitioner's acddent of August 29, 2011, and orders the
respondent to pay the outstanding bills pursuant to the fee schedule.
Respondent to receive credit for al sums previously paid hereunder.

PENALTIES AND ATTORNEY'S FEES:

The Arbitrator declines to award penalties and attorney fees as
requested by Petitioner herein and finds that Respondent did not act
vexatiously or unreasonably.
PROSPECTIVE MEDICAL:

The petitioner has not recovered from injuries sustained on August 29,
2011, in the course of his employn1ent. His symptoms have been consistent
since the date of injury.
Per his narrative report, Dr. Asselmeier recomn1ended diagnostic
arthroscopy of the right shoulder with treatment of featured pathology, and
quite possibly distal clavicle resection. He stated that the basis for his
reconunendation would be related to the petitioner's ongoing symptom
complex, localizing syrnptoms over his acromioclavicular joint, pain \vith
shoulder le\'el movement, abnormal MRI of the right shoulder and his response
to subacromial injection. In relating the course of treannent rendered to Mr.
Cuevas, Dr. Asselmeier stated in his narrative report, "an MR arthrogram would
not relieve Jose's symptoms. If in deed it was normal or equivocal, the
transition would still be towards surgery. It is my feeling that unless further
treatment would be rendered, Jose was now a year since his injury and he
would quite probably have close to zero possibility of getting him back to his
prior level of emplo}ment or managing his pain." Dr. Asselmeier concluded
that the treatment recommended is related to the accident of August 29, 2011.
Dr. Asselmeier's recommendation for surgery is reasonable given the
petitioner's continued symptoms, the findings of the MRI and the fact that Dr.
Asselmeier examined the petitioner as recently as January of 2013. Therefore
the arbitrator directs the respondent to authorize and pay for the arthroscopic
surgery recommended by Dr. Asselmeier as well as any postoperative care if
that is indicated.
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STATE OF ILLINOIS
COUNTY OF COOK

D Affinn and adopt (no changes) D Injured Workers• Benefit Fund (§4(d))
) ss. D Affinn with changes
D Rate Adjustment Fund (§8(g))
)
[gl Second Injury Fund (§8(e)l8)
D Reverse
D PTD/Fatal denied
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Robert T. Stanley II,
Petitioner,
NO: 99 we 48947

vs.

11-in-One Contractors, Inc,
Illinois State Treasurer as Ex-Officio
Custodian of the Group Self-Insurers
Insolvency Fund, &
Illinois State Treasurer as Ex-Officio
Custodian of the Group Workers'
Compensation Pool Insolvency Fund,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent (Illinois State Treasurer)
herein and notice given to all parties, the Commission, after considering the issues of entry of
award against the self-insurance insolvency fund, and other insolvency funds and being advised
of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
•

Petitioner was a 21 year old employee of Respondent, 11-In-One, in October 1997.
Petitioner who, began his employment with Respondent in 1993, described his job as a
construction laborer. Respondent was involved in erecting, removing, remodeling,
altering and demolishing buildings and other structures; engaged in the construction
business. Petitioner, a member of Laborers' Local 149, agreed that Respondent had the
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right to control the manner in which he performed his work. Petitioner was a construction
worker and Respondent was a contractor. Petitioner testified that Respondent supplied
tools, materials, and equipment. Petitioner testified that he earned $22.35 per hour and
normally worked a 40-hour work week ($894.00 per week). Petitioner's pay scale was set
per a collective bargaining agreement and Respondent withheld taxes from his pay.
Respondent, per the bargaining agreement, had the right to fire Petitioner if he was not
doing an adequate job. Petitioner testified his job duties included pouring concrete,
working with carpenters, and cleaning up. Petitioner testified in his job he did a lot of
bending, stooping and heavy lifting among other things.

•

Petitioner testified that in October 1997 Respondent sent Petitioner to a Metropolitan
Water Reclamation District facility around Skokie, Illinois; he had been working at that
facility for about two months. Petitioner was 21 years old and unmarried at the time of
the assignment (Petitioner married and had first child in 1998). Petitioner testified that
they were redesigning the facility's human waste tanks. He stated the tanks were square
and the waste was being caught in the comers of the tanks so they were rounding the
tanks; pouring more concrete to circularize the tanks (instead of square). Petitioner
testified that he was working inside the tanks which were drained but not cleaned so there
was still human waste on the walls in the tanks. Petitioner testified that he had worked in
that environment for about two months and got sick around October 18, 1997. Petitioner
testified that when he became ill his body had turned yellow from head to toe. Petitioner
first sought medical treatment at Ottawa Community Hospital on October 18, 1997.
Petitioner testified that he notified his supervisor, Dave Lester of the events.

•

Petitioner testified he was first hospitalized at Ottawa Community Hospital; however, he
was transferred to the University of Illinois (UIC) Medical Center on October 19, 1997.
Petitioner was ultimately diagnosed with acute hepatitis/hepatic failure (Hepatitis A infectious hepatitis) and was treated by Dr. Thomas Layden, the chief of the section of
digestive and liver disease at UIC Medical Center. Petitioner was discharged from UIC
on October 21, 1997 but remained under the care of Dr. Layden through October 30,
1997. Petitioner was released to return to work as of November 3, 1997. Petitioner
viewed PX12 and indicated those were the bills regarding his hospitalization and
treatment for his illness; Petitioner testified that he had paid all of the bills out of pocket.
Petitioner testified that he had received two payments from a liquidator appointed by the
Illinois Department of Insurance. Petitioner stated that aside from those payments he had
not been reimbursed for his medical bills from Respondent or any other source. Petitioner
testified that he did not have any residual symptoms or complaints from his illness and
that he was not claiming any permanent disability in this case.

The Commission finds the evidence is undisputed that Petitioner suffered a work related
exposure resulting in his contracting hepatitis A from the human waste which was in the tank in
which he worked. There is an undisputed causal connection opinion by Petitioner's treating
doctor and there is the history of the exposure in the record. The evidence and testimony clearly
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establishes accident, causal connection and consequently, Petitioner's entitlement to benefits
which is not in dispute.

The Commission notes that Respondent asserts that the Arbitrator incorrectly determined that the
Petitioner had a vested right to obtain payment from a non-existent fund. Respondent argues that
the Arbitrator erred when he ordered an Illinois State official to transfer money from an existing
state fund to a non-existent one. Respondent stated the Arbitrator ordered the Illinois State
Treasurer to transfer funds from the Group Worker's Compensation Pool Insolvency Fund to the
non-existent Group Self-Insurers' Insolvency Fund. Respondent argues that the Arbitrator further
erred in directing that payment be made from the non-existent Group Self-Insurers' Insolvency
Fund. Respondent asserts that the Arbitrator's order exceeded his statutory authority and is
directly contrary to controlling law. Respondent argues that the Arbitrator's order directing the
State Treasurer to transfer money out of the Group Workers' Compensation Pool Insolvency
Fund directly violates § 107a.13(c) of the Illinois Insurance Code. Respondent argues that the
Arbitrator's reliance on the Appellate Court's decision in Elsbury is misplaced because the
Appellate Court's decision was vacated by the Illinois Supreme Court. Furthermore, neither the
issue nor the resulting analysis bears any relationship to the instant case. Respondent asserts that
if the Commission rules that either the non-existent Insolvency Fund or the Pool Insolvency
Fund (or they are one in the same) is responsible for making payment it should simply state so
and leave it to the responsible State officials to determine how to make payment consistent with
the Commission decision and applicable State law. Accordingly, Respondent argues that the
Commission should vacate that portion of the Arbitrator's order requiring the State Treasurer to
transfer funds to and make payment from the non-existent Group Insurers' Insolvency Fund.

The Commission finds that the Arbitrator does not have the authority to order the transfer of
moneys between the funds and as such the Commission, herein, vacates the Arbitrator's order to
transfer funds from the existing fund to the old fund. The Commission finds that the Respondent
(now non-existent) Group Self-Insurance Insolvency Fund/Pool Insolvency Fund is clearly
responsible to satisfy the award as otherwise found in the Arbitrator's decision and affirms all
else. The Commission herein, orders the responsible State of Illinois officials to determine how
to make payment of this award consistent with decision and applicable State law.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrators order to
transfer funds is hereby vacated, with the remainder of the award, herein, affirmed

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$596.00 per week for a period of2-117 weeks, that being the period of temporary total
incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$13,062.40 for medical expenses under §8(a) of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

DATED:
0: 12/12/13
DLG/jsf
45

FEB 2 0 2014
David L. Gore

M7atz~
Mario Basurto

...
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

STANLEY, ROBERT

Case#

99WC048947

Employee/Petitioner

II-IN-ONE CONTRACTORS INC ILLINOIS STATE
TREASURER AS EX-OFFICIO CUSTODIAN OF
THE GROUP SELF-INSURERS INSOLVENCY
FUND & ILLINOIS STATE TREASURER AS EXOFFICIO CUSTODIAN OF THE GROUP
WORKERS' COMPENSATION POOL
INSOLVENCY FUND

14IVJCC0128

Employer/Respondent

On 5/15/2013, an arbitration decision on this case was filed with the illinois Workers1 Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0274 HORWITZ HORWITZ & AS SOC
MARC A PERPER
25 E WASHINGTON ST SUITE 900
CHICAGO, IL 60602

0522 THOMAS MAMER & HAUGHEY
JOHN M STURMANIS
30 E MAIN ST SUITE 500
CHAMPAIGN, IL 61820

5048 ASSISTANT ATTORNEY GENERAL
MEGAN JANICKI
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

•

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)18)

)

)SS.
COUNTY OF COOK

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case# 99 WC 48947

Robert Stanley
Employee/Petitioner

v.
11-in-One Contractors, Inc., Illinois State Treasurer, as
Ex-Officio Custodian of the Group Self-Insurers
Insolvency Fund, and Illinois State Treasurer,
as Ex-Officio Custodian of the Group Workers'
Compensation Pool Insolvency Fund,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Milton Black, Arbitrator of the Commission, in the city of
Chicago, on April 19, 2013 . After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES:

A. ~Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. ~ Was there an employee-employer relationship?
C. ~Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. ~What was the date of the accident?
E. IZ] Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H. ~ What was Petitioner's age at the time of the accident?
I. IZ] What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. !Z] What temporary benefits are in dispute?
0 TPD
0 Maintenance
~ TID
L. !Z] What is the nature and extent of the injury? Should penalties or fees be imposed upon Respondent?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
0. ~ Other Occupational Disease

0

0

0
iXJ
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On October 18, 1997, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner was exposed to an occupational disease that arose out of and in the course of
employment.
Timely notice of this exposure was given to Respondent.
Petitioner's current condition of ill-being is causally related to the exposure.
In the year preceding the injury, Petitioner earned $46,488.00; the average weekly wage was $894.00.
On the date of accident, Petitioner was 21 years of age, single with no dependent children.
Petitioner ltas received all reasonable and necessary medical services.
Respondent ltas 11ot paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$ - 0 - for TID, $ - 0 - for TPD, $ - 0 - for maintenance, and
$6,582.94 for other benefits, for a total credit of $6,582.94.
Respondent is entitled to a credit of$ - 0 - under Section 8G) of the Act.
ORDER:

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of $596.00/week for 2-117 weeks,
commencing October 19, 1997 through November 2, 1997, as provided in §8(b) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued.

Medical benefits
Respondent shall pay Petitioner the further sum of $13,062.40 for reimbursement of reasonable and necessary
medical expenses, as provided in §8(a) of the Act.

Credit
Respondent shall be given credit for $6,582.94 for benefits paid to Petitioner by the Special Deputy Receiver for
Illinois Earthcare Workers' Compensation Trust in Liquidation.

Gro11p Self-Insurers l11solvency Fund a11d Group Workers' Compe11sation Pool lllsolvellcy Fu11d
The illinois State Treasurer was named as a co-Respondent in this matter, as ex-officio custodian of both the
Group Self-Insurers Insolvency Fund established under the former §4a of the Act, 820 ILCS 305/4a (1996)
(repealed January 1, 2001 by PA-91-757 §10, effective January 11, 2001), and the Group Workers'
Compensation Pool Insolvency Fund established under the Workers' Compensation Pool Law, 215 ILCS
5/107a.01 et seg. The State Treasurer, as ex-officio custodian of both Funds, was represented by the Illinois
Attorney General, and this award is hereby entered against the Group Self-Insurers Insolvency Fund and the
Group Workers' Compensation Pool Insolvency Fund for the balance of the benefits due and owing the
2
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Petitioner after accounting for Respondent's credit. Payment shall be made to Petitioner by the Group SelfInsurers Insolvency Fund. The Group Workers' Compensation Pool Insolvency Fund, as successor to the Group
Self-Insurers Insolvency Fund, shall, if necessary, transfer sufficient funds to the Group Self-Insurers Insolvency
Fund to enable it to pay the benefits due and owing the Petitioner.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.

RULES REGARDING APPEALS:

STATEMENT OF INTEREST RATE: If the

Commission reviews this award, interest at the rate set forth on the
Notice ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee•s appeal results in either no change or a decrease in this award, interest shall not
accrue.

May 15, 2013
Signature of Arbitrator

Date
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STATE OF ILLINOIS

)
)

COUNTY OF COOK

)

BEFORE THE WORKERS' COMPENSATION COMMISSION OF ILLINOIS

ROBERTSTANLEY,

)
)

Petitioner,

)
)

)

~-

)

II-IN-ONE CONTRACTORS, INC., ILLINOIS STATE
TREASURER, as Ex-Officio Custodian of the GROUP
SELF-INSURERS INSOLVENCY FUND, and ILLINOIS
STATE TREASURER, as Ex-Officio Custodian ofthe
GROUP WORKERS' CO:MPENSATION POOL
INSOLVENCY FUND,

)
)
)
)
)
)
)

Respondents. )
ATIACHMENT TO DECISION OF ARBITRATOR:
FINDINGS OF FACT AND CONCLUSIONS OF LAW

FINDINGS OF FACT:
3

Petitioner

a

old co!tru1o!l!rePan~2b!J~,§ of the

ROBERT STANLEY II was 21-year
149
Laborers Union, employed by Respondent II-IN-ONE CONTRACTORS, INC. on and before October 18, 1997.
At that time, he was single with no dependent children.
Petitioner testified without rebuttal that II-in-One was in the business of erecting, maintaining, removing,
remodeling, altering and demolishing structures, and was engaged in the business of construction. II-in-One
supplied Petitioner's tools, materials and equipment and had the right to control the manner in which he
performed his work. ll-in-One hired Petitioner pursuant to its collective bargaining agreement with Laborers
Local 149, pursuant to which he was paid $22.35 per hour over a forty-hour workweek, for an average weekly
wage of $894.00. Taxes were withheld from his pay. Respondent had the right to discharge him, subject to the
terms of the union contract.

In late September or early October, 1997, Respondent assigned Mr. Stanley to work at the Metropolitan
Water Reclamation District Skokie water filtration plant. His job duties involved rebuilding existing waste
tanks at the facility. The tanks had been drained; however, a residue of raw sewage -- including untreated
human waste -- remained in the tanks. Petitioner was exposed to this contaminated waste on a daily basis for a
period of one to two months.
By October 18, 1997, Petitioner felt ill and noticed that his skin appeared yellow. He was hospitalized at
Conununity Hospital of Ottawa on October 18, 1997 with symptoms of nausea and vomiting. Examination of
the abdomen revealed right upper quadrant tenderness. Lab work demonstrated markedly elevated liver
enzymes anywhere from 400 to 500 times normal. He was diagnosed with acute hepatitis and was transferred to
University of Illinois Medical Center in Chicago (PX 2). Petitioner notified his supervisor, Dave Lester, of his
illness.
Petitioner was admitted to UIC Medical Center from October 19 through 21, 1997 under the care of Dr.
Thomas J. Layden, Chief of the Section of Digestive and Liver Diseases at UIC. Petitioner gave a history of
being "involved in sewer work" for three weeks prior to admission. While hospitalized, his condition gradually
improved. Mr. Stanley was discharged home on October 21, 1997 with a diagnosis of acute hepatitis A virus.
He was instructed to follow up with the gastrointestinal clinic on October 30, 1997 and to remain off work in
the interim (PX 3).
On October 22, 1997, Dr. Layden wrote Oliver Pfiefer at II-in-One Contractors, stating that Petitioner's
acute hepatitis A virus was a "work-related illness especially from his working in the sewer weeks prior to the
onset of jaundice" (PX 3; PX 4).
Petitioner remained under Dr. Layden's care. By October 30, 1997, only mild tenderness about the liver
was present. Dr. Layden diagnosed "recovered HAV" and released Petitioner to return to work effective
Monday, November 3, 1997 (PX 4).
At the present time, Petitioner experiences no residual symptoms of his acute hepatitis A virus and alleges
no permanent disability as a result of the illness.
The following medical bills were admitted in evidence:
Amount
$165.50
1,789.37

Provider
Dr. Arturo Tomas
Superior Air-Ground Ambulance

4
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Ottawa Medical Center
Community Hospital of Ottawa
Associated Gastroenterology
UIC Medical Center
Dr. Harney
Dr. Swamy
I. M.A. Dept of Medicine
Univ ofiL Radiology
Totals

233.17
4,023.38
173.00
4,940.98
450.00
146.00
1,110.00
31.00
$13,062.40

(PX Group 12). Petitioner testified that he paid the above bills out of pocket, in their entirety.
At the time of the occurrence, IT~in-One was a member of a risk pool styled, "Illinois Earth Care Workers'
Compensation Trust" (hereinafter, "Earth Care") for the purpose of pooling its liabilities under the Act with
other employers (see PX 9; PX 10; PX 11). On October 26, 2000, by order of the Circuit Court of Cook
County, Illinois, Hon. Julia M. Nowicki, Judge Presiding, Earth Care was declared insolvent, with all its assets
transferred to the Director of the Department of Insurance as Liquidator (PX 5). The order provided that "all ...
persons and entities having knowledge of this order" are "restrained from bringing or further prosecuting any
claim ... against EARTH CARE, or its property or assets, or the Director or Liquidator" (PX 5).
The Director of the Department of Insurance, as Liquidator, appointed a Special Deputy Receiver who
made two distributions to Petitioner totaling $6,582.94 out of the confiscated Earth Care assets (PX 10; PX 11).
Petitioner testified that neither his employer nor its representatives has made any payments towards his lost time
or reimbursement of his medical expenses, aside from the $6,582.94 he received from the Special Deputy
Receiver.
Petitioner's Second Amended Application for Adjustment of Claim names as Respondents IT-in-One
Contractors, Inc., along with the State Treasurer as Ex-Officio Custodian of two special funds; i.e., the Group
Self-Insurers Insolvency Fund, and the Group Workers' Compensation Pool Insolvency Fund.
CONCLUSIONS OF LAW:
With reference to (A) and (0) (Was Respondent operatine under and subject to the Illinois Workers'
Occupational Diseases Act). the Arbitrator finds as follows:
Three parties Respondent have been named. With reference to IT-in-One Contractors, Inc., the Arbitrator
finds that IT-in-One was an extra-hazardous business or enterprise covered automatically and without election by
the provisions of the Workers' Compensation Act, in that IT-in-One was engaged in the erection, maintaining,
removing, remodeling, altering or demolishing structures, as defined by §3.1 of said Act, 820 ILCS 305/3.1, and
was engaged in construction work, as defined by §3.2 of said Act, 820 ILCS 305/3.2. This determination is
based upon the unrebutted testimony of the Petitioner.
The Arbitrator further notes that under §2(a) of the Workers' Occupational Disease Act, an employer who
is covered automatically and without election by the Workers' Compensation Act pursuant to §3 is, by operation
of law, also covered automatically and without election by the provisions of the Workers' Occupational Disease
Act, provided the date oflast exposure to the hazards of the disease occurred on or after July 1, 1957. See 820
ILCS 31 0/2(a).
5
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Accordingly, the Arbitrator finds that Respondent Il-in-One Contractors, Inc. was operating under and
subject to the Workers' Occupational Diseases Act at all times relevant to this claim.
With reference to the obligations of the State Treasurer as Ex-Officio Custodian of the Group Self-Insurers
Insolvency Fund and/or the Group Workers' Compensation Pool Insolvency Fund, the Arbitrator notes that a
worker's rights under the Workers' Compensation and Occupational Diseases Acts are governed by the law in
effect at the time of the injury or disease. See~ Wilson-Ravmond Constructors Co. v. Industrial Comm'n, 79
lll.2d 45, 51, 402 N.E.2d 584 (1980). In the instant case, Petitioner's disablement and last exposure to the
hazards of the occupational disease occurred on October 18, 1997; therefore his rights are governed by the
version of the Act in effect on that date. ld.
On and before October 18, 1997, §4a(5) of the Workers' Occupational Diseases Act provided, in pertinent
part, as follows:
Except as hereinafter provided, on January 1, 1984, and July 1, 1984, and on January 1 and
July 1 of each year thereafter, all group self-insurers shall pay a sum equal to .5% of all
compensation payments made under either the Workers' Compensation Act or the Workers'
Occupational Diseases Act during the 6 months immediately preceding the date of payment, into
a Fund to be known as the "Group Self-Insurers' Insolvency Fund."
The State Treasurer is ex-officio custodian of the Group Self-Insurers' Insolvency Fund.
Monies in the Fund shall be deposited the same as are State funds and any interest accruing on
moneys in the Fund shall be added to the Fund every 6 months It shall be subject to audit the
same as State funds and accounts and shall be protected by the general bond given by the State
Treasurer. It is considered always appropriated for the purposes of compensating employees who
are eligible to receive benefits from their employers pursuant to the provisions of the Workers'
Compensation Act or Workers' Occupational Diseases Act, when their employer is the member
of a group self-insurer and the group self-insurer has been unable to pay compensation due to
financial insolvency either prior to or following the date of the award. Monies in the Fund may
be used to compensate any type of injury or occupational disease which is compensable under
either Act.
The State Treasurer shall be joined with the group self-insurer as party respondent in any claim,
or application for adjustment of claim filed against a group self-insurer whenever the
compensation and medical services provided by this Act may be unpaid by reason of default of
an insolvent group self-insurer.
Payment shall be made out of the Group Self-Insurers' Insolvency Fund only upon order of the
Commission and only after the penal sum of the surety bond and/or securities and the assessment
against the individual members of the group self-insurer in default have been exhausted.
820 ILCS 310/4a(5) (1996).
On January 1, 2001, the General Assembly repealed §4a of the Act and, through Public Act 91-757,
enacted the "Workers' Compensation Pool Law" (hereinafter, the "Pool Law"), 215 ILCS 5/107a.Ol et seq.
Pub. Act 91-757, §10 (eff. January 11, 2001). The Pool Law provides, in pertinent part, as follows:
6
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Sec. 107a.13. Group Workers' Compensation Pool Insolvency Fund.
(a) All qualified group workers' compensation pools shall pay a sum equal to 0.5% of all
compensation and medical service payments made under either the Workers' Compensation Act
or the Workers' Occupational Diseases Act during the 6 months immediately preceding the date
of payment, into the Group Workers' Compensation Pool Insolvency Fund, the successor fund to
the Group Self-Insurers' Insolvency Fund. On the effective date of this amendatory Act of the
91st General Assembly, all moneys in the Group Self-Insurers' Insolvency Fund shall be
transferred into the Group Workers' Compensation Pool Insolvency Fund.
(b) The State Treasurer is ex-officio custodian of the Group Workers' Compensation Pool
Insolvency Fund. Moneys in the Fund shall be deposited the same as are State funds and any
interest accruing on moneys in the Fund shall be added to the Fund every 6 months. The Fund
shall be subject to audit the same as State funds and accounts and shall be protected by the
general bond given by the State Treasurer. The Fund shall be considered always appropriated for
the purposes of compensating employees who are eligible to receive benefits from their
employers pursuant to the provisions of the Workers' Compensation Act or Workers'
Occupational Diseases Act when their employer is a member of a qualified group workers'
compensation pool and the qualified group workers' compensation pool has become unable to
pay compensation and medical service payments due to fmancial insolvency either prior to or
following the date of award. Moneys in the Fund may be used to compensate any type of injury
or occupational disease that is compensable under either the Workers' Compensation Act or the
Workers' Occupational Diseases Act. The State Treasurer shall be joined with the qualified group
workers' compensation pool as party respondent in any claim or application for adjustment of
claim filed against a qualified group workers' compensation pool whenever the compensation and
medical services provided pursuant to this Article may be unpaid by reason of default of an
insolvent qualified group workers' compensation pool.

(c) Payment shall be made out of the Group Workers' Compensation Pool Insolvency Fund
only upon order of the Director and only after the penal sum of the fidelity bond and securities, if
any, has been exhausted. It shall be the obligation of a qualified group workers' compensation
pool or its successor to make arrangements to repay the Group Workers' Compensation Pool
Insolvency Fund for all moneys paid out in its behalf. The Director is authorized to make
arrangements with the qualified group workers' compensation pool as to terms of repayment. The
obligations of qualified group workers' compensation pools to make contributions to the Group
Workers' Compensation Pool Insolvency Fund shall be waived on any January 1 or July 1, if the
Fund has a positive balance of at least $2,000,000 on the date one month prior to the date of
payment.
Sec. 107a.l4. Group workers' compensation pools assessment provisions.
(a) When the Director determines by means of audit, annual certified statement, actuarial
opinion, or otherwise that the assets possessed by a pool are less than the reserves required
together with any other unpaid liabilities, he or she shall order the pool trustees to assess the
individual pool participants in an amount not less than necessary to correct the deficiency. This
Section is not intended to restrict or preclude the trustees from time to time levying
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assessments or increasing premium deposits in accordance with the pooling agreement.
(b) When the Director determines that the compensation and medical services provided

pursuant to this Article may be unpaid by reason of the default of an insolvent qualified group
workers' compensation pool and the penal sum of the fidelity bond and the securities provided by
the qualified group workers' compensation pool are about to become exhausted, the Director
shall declare the qualified group workers' compensation pool to be in default and first levy upon
and collect from the individual employer members of the qualified group workers' compensation
pool in default an assessment to assure prompt payment of compensation and medical services.
No assessment of any individual employer member of the qualified group workers' compensation
pool made pursuant to this subsection shall exceed 25% of the average arumal contribution paid
by that employer over the previous 3-year period; however, if the Group Workers' Compensation
Pool Insolvency Fund is then for any reason financially unable to assure prompt payment of
compensation and medical services, the employer member may be assessed without limitation. If
and only if (i) the Group Workers' Compensation Pool Insolvency Fund has a positive balance of
less than $1,000,000, (ii) the Director has declared a qualified group workers' compensation pool
to be in default, and (iii) the Group Workers' Compensation Pool Insolvency Fund is financially
unable to pay all employees whose compensation and medical services have been approved, the
Director shall levy upon and collect from all qualified group workers' compensation pools an
assessment to provide the balance necessary to assure prompt payment of approved
compensation and medical services. If an insurance carrier becomes liable for workers'
compensation and occupational diseases payments under the terms of the policy covering the
qualified group workers' compensation pool, the carrier shall make appropriate payments and
payments from the Fund shall cease. Payments from the Fund shall -resume only when the
insurance carrier's liability is exhausted.
Sec. 107a.l5. Authority of Director.
(a) If the Director determines that a group workers' compensation pool is not in compliance
with this Article, the Director shall require the pool to eliminate the condition causing the
noncompliance within a specified time from the date the notice of the Director's requirement is
mailed or delivered to the pool.
(b) If a pool fails to comply with the Director's requirement, the pool shall be deemed to be in
a hazardous financial condition, and the Director may take one or more of the actions authorized
by law as to pools in hazardous financial condition.

215 ILCS 5/107a.l3, 107a.l4, 107a.15.

In examining the two statutes, one finds that the relevant portions of the current "Pool Law'' are
substantially identical to the old §4a, except that the Pool Law provides that the new Group Workers'
Compensation Pool Insolvency Fund (hereinafter, the "Pool Fund") is to be administered by the Department of
Insurance, whereas the old "Group SelfMinsurers' Insolvency Fund" (hereinafter, the "Group Fund") had been
administered by the Commission. See 215 ILCS 5/107a.13(c).
In Elsburv v. Stann, 371 lll.App.3d 181, 861 N.E.2d 1031 (2006), a group of claimants received workers'
compensation awards against employers covered by the Earth Care risk pool. The Commission found that
because of the Earth Care insolvency, liability for payment of the awards rested upon the State, whether under
8

the old §4a of the Workers' Compensation Act or §107a.13(b) of the new Pool Law. The State Treasurer
represented to the Commission that neither the old Group Fund nor the new Pool Fund could pay the awards,
because both funds were themselves insolvent. Because the old §4a(5) provided that the Group Fund was to be
"protected by the general bond given by the State Treasurer," the Elsbury claimants filed a writ of mandamus to
compel the Treasurer to fulfill her statutory duty to financially protect the Group Fund by tendering the general
bond of the State of Illinois. The Circuit Court granted the writ of mandamus, finding, inter alia, that
petitioners had a right to receive payment from either the Group Fund or the Pool Fund. Elsbury, 371 lll.App.3d
at 182-185.
The Treasurer appealed. By then, all but one of the Elsbury petitioners had settled their claims. As to the
last remaining petitioner, James Dobry, the Appellate Court a:ffmned the judgment of the Circuit Court in all
respects. Noting that an injured worker's rights under the Act are governed by the law in effect on the date of
the injury, the Appellate Court found that the Group Fund under§4a was the responsible payer, rather than the
Pool Fund, which was created only after the date of petitioner's work injury. Accordingly, the Court ordered the
Department of Insurance to transfer sufficient funds into the Group Fund from the Pool Fund, which is defined
by the Pool Law as the successor to the Group Fund. The Court further concluded that the intent of the
legislature was to ensure payment of benefits from the Group Fund without interruption, by having the Treasurer
protect the Fund with the general bond of the State. Accordingly, the Court ordered the Treasurer to post the
general bond of the State oflllinois to ensure the solvency ofthe Group Fund. 371 Ill.App.3d at 185~192 .
The Illinois Supreme Court granted the Treasurer's petition for leave to appeal. By that time, the last
remaining Elsburv claimant, Mr. Dobry, had settled his case at the Commission (see Dobry v. CMS. d/b/a
Marko Constr., Docket No. 97 WC 43484). Accordingly, the Supreme Court dismissed the lawsuit as moot and
directed the Appellate Court to vacate its judgment. See Elsbury v. Stann, No. 104388 (Ill. S. Ct.) (unpublished
order entered April28, 2008).
Notwithstanding the fact that the Appellate Court's judgment in Elsbury was vacated on grounds of
mootness, the Arbitrator finds that the reasoning in the decision is sound and provides persuasive authority for
the proposition that the Group Fund bears responsibility for payment of the instant claim; that sufficient funds
should be transferred to the Group Fund from the Pool Fund, as successor to the Group Fund; and that the State
Treasurer is required by statute to post the general bond of the State of Illinois, if necessary, to ensure the
solvency of the Group Fund pursuant to the old §4a.

With reference to (B) (employer~employee relationship). the Arbitrator finds as follows:
Petitioner testified without rebuttal that IT-in-One supplied his tools, materials and equipment and had the
right to control the manner in which he performed his work. II~in-One hired Petitioner pursuant to its collective
bargaining agreement with his union, Laborers Local149, pursuant to which he was paid by the hour for a fortyhour workweek, with taxes withheld from his pay. Respondent had the right to discharge him, subject to the
terms of the union contract. II~in~One was in the construction business, and Petitioner was a construction
worker.
On these facts, the Arbitrator finds that the relationship of employer~employee existed between II-in-One
and Mr. Stanley under both the common law "control" factors and the more modem "relative nature of the
work" test. See Ra!!ler Motor Sales v. Industrial Comm'n, 93 Ill.2d 66, 442 N.E.2d 903 (1982); Peesel v.
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Industrial Comm'n, 224 Ill.App.3d 711, 586 N.E.2d 710 (1992).

With reference to (C) (D) and (0) (whether Petitioner was exposed to the hazards of an occupational disease
that arose out of and in the course of his emplovment and dates of last exposure and disablement). the Arbitrator
fmds as follows:
Petitioner testified without rebuttal that while rebuilding waste tanks at the Metropolitan Water
Reclamation District Skokie filtration plant, he was exposed to contaminated waste in the form of untreated, raw
sewage for a period of one to two months. Ultimately he was diagnosed with hepatitis A, which Dr. Layden
found to be causally related to the exposure to sewage.
Based upon the testimony of Petitioner and the uncontroverted opinion of Dr. Layden, the Arbitrator finds
that Petitioner was exposed to the hazards of an occupational disease on and before October 18, 1997 that arose
out of and in the course of his employment for IT-in-One. Dates of last exposure and disablement both occurred
on October 18, 1997.

With reference to (E) (notice). the Arbitrator finds as follows:
Section 6(c) of the Workers' Occupational Diseases Act provides, in pertinent part, that notice of
disablement due to occupational disease shall be given to the employer "as soon as practicable after the date of
the disablement," and that failure to give notice will not bar the employee from proceeding under the Act unless
the Commission finds that such failure "substantially prejudices the rights of the employer." 820 ILCS
310/6(c).

In the instant case, Petitioner testified without rebuttal that he notified his supervisor, Dave Lester, of his
illness when he began losing time from work after October 18, 1997. In addition, Dr. Layden wrote Respondent
on October 22, 1997 advising of Petitioner's exposure to the hazards of an occupational disease resulting in
hepatitis A. The Arbitrator therefore fmds that Respondent received timely notice under §6(c) of the Act.

With reference to (G) (eamines). the Arbitrator finds as follows:
Petitioner testified without rebuttal that he was paid $22.35 per hour over a forty-hour workweek, for an
average weekly wage of $894.00. Accordingly, the Arbitrator finds that the average weekly wage was $894.00.

With reference to (H) (aee) and ill (marital status). the Arbitrator fmds as follows:
Petitioner testified without rebuttal that on October 18, 1997, he was 21 years of age and single with no
dependent children. The Arbitrator adopts the unrebutted testimony of the Petitioner.

With reference to (F) (causal connection). the Arbitrator finds as follows:
On October 22, 1997, Dr. Layden opined that Petitioner's acute hepatitis A was a "work-related illness
especially from his working in the sewer weeks prior to the onset of jaundice." Based upon the uncontroverted
10
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opinion of Dr. Layden, the Arbitrator finds that Petitioner's condition of ill-being was causally related to the
exposure.
With reference to CD (medical). the Arbitrator finds as follows:
Medical bills totaling $13,062.40 are in evidence. Petitioner testified without rebuttal that he paid these
bills out-of-pocket in their entirety. The Arbitrator notes that a paid bill is presumptively reasonable. Flvnn v.
Cusentino, 59 Ill.App.3d 262, 266, 375 N.E.2d 433 (1978).
Petitioner testified that his condition improved during his inpatient hospitalization and on outpatient
follow-up with Dr. Layden. Petitioner's testimony was corroborated by the records of Dr. Layden and UIC
Medical Center.
Based upon the above, the Arbitrator finds that the medical bills and treatment herein were in all respects
reasonable, necessary and causally related to the injury. Accordingly, Respondent shall pay the sum of
$13,062.40 for reasonable and necessary medical expenses.
With reference to (K) CTID). the Arbitrator finds as follows:

.

Petitioner was off work from October 19, 1997 through November 2, 1997 while under the care of Ottawa
Community Hospital, UIC Medical Center and Dr. Layden. He was released to return to work effective
November 3, 1997. Accordingly, the Arbitrator finds that Petitioner was temporarily totally disabled for 2-117
weeks, from October 19, 1997 through November 2, 1997.

With reference to (L) (nature and extent of the injurv). the Arbitrator finds as follows:
Petitioner testified that he has experienced no residual symptoms or complaints with reference to his acute
hepatitis A. No permanent disability is claimed or awarded.

With reference to (N) (credit). the Arbitrator finds as follows:
Petitioner received payments from the Special Deputy Receiver for lllinois Earthcare Workers'
Compensation Trust in Liquidation totaling $6,582.94. The Arbitrator finds that Respondent is entitled to
receive credit in that amount.
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STATE OF ILLINOIS

)

COUNTY OF COOK

)

Affirm and adopt (no changes)
Affirm with changes

D Reverse

~Remand

. 0Modify

bJ Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))

0 Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Kevin Rafferty,
Petitioner,

14IWCC0129
NO: 06 we 05568

vs.

City of Chicago,
Respondent.

DECISION AND ORDER ON REMAND FROM THE APPELLATE COURT
This matter had previously been heard and the Decision of the Arbitrator had been filed May 21,
2009. The Arbitrator found that Petitioner sustained accidental injuries arising out of and in the
course of his employment with Respondent; that Petitioner established a causal connection
between these accidental work related injuries and his condition of ill-being; that Petitioner is
entitled to an award of 42-3/7 weeks of temporary total disability benefits (2/20/07-12/13/07) at
a rate of $681.24 per week under §8(b) of the Act ($28,904.04 total TID); that Petitioner is
entitled to an award of $-0- for reasonable and necessary medical expenses under §8(a) of the
Act as Respondent had paid all reasonable and necessary medical care; that Petitioner is entitled
to an award of 40% loss of use of Petitioner's right arm under §8(e)(10) of the Act (94 weeks at
$571.96 per week c $53,764.24 total PPD) and denied penalties. Petitioner claimed pennanent
and total disability.

•

Mr. Belmonte testified for Petitioner at the initial hearing. He is a certified vocational
rehabilitation counselor. He met with Petitioner on March 14, 2008. He learned of
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Petitioner's permanent restrictions and that he was a high school graduate with no
additional education or training. Mr. Belmonte understood that Petitioner did not own a
computer or have any typing skills, and that he was a garbage collector for Respondent
for about 26 years. Petitioner had a felony conviction for battery and intimidation of a
witness. Petitioner was inarticulate and did not have transferable skills that could
translate from heavy manual labor. Mr. Belmonte had recommended that Petitioner
undergo vocational testing and that an upper extremity specific functional capacity
evaluation (FCE) be considered. To Mr. Belmonte's knowledge no such testing was ever
provided to Petitioner and without such testing he had no scientific basis to determine
whether Petitioner could benefit from training. Therefore, Mr. Belmonte could not opine
on Petitioner's prospective employability. However, Mr. Belmonte opined that there was
"a very meaningful probability that [Petitioner was] facing the prospect of total
disability." On cross examination, Mr. Belmonte testified he was aware that Petitioner
did return to work with Respondent for some time after his accident. Petitioner did not
avail himself of the rehabilitation training his company provides. On redirect, Mr.
Belmonte testified Respondent did not authorize training.

•

Petitioner testified at the hearing that on April 5, 2006 he had right shoulder surgery.
Another surgery was recommended on his right shoulder and was performed on May 4,
2007, after the initial arbitration. Between the surgeries he could barely move his right,
dominant arm, so began using his left. Then his left shoulder started to hurt. He returned
to treat with his second surgeon, Dr. Nuber, for his left arm, as well as his right.
Petitioner stated that after the second surgery, he had three injections into the right
shoulder. He never had problems with his left shoulder prior to his fourth right shoulder
surgery. On 12/13/07, Dr. Nuber restricted Petitioner permanently to sedentary activity
with his right shoulder. Currently Petitioner was not taking prescription medication
because it was no longer authorized. He has trouble sleeping, waking up 3 or 4 times a
night. He has to sleep on his back to reduce shoulder pain. Weather impacts his right
shoulder pain. He cannot throw a baseball or Frisbee with his kids. Petitioner testified
that he graduated High School but had no additional training. Petitioner stated that he has
to go to his sister's where she or his kids access the internet for him. Petitioner's driver's
license was currently suspended. Petitioner further testified that after he was released to
work in December 2007, "the city doctor - the specialist said [he] was never supposed to
show up back to work." Petitioner had worked for Respondent as a garbage collector for
26 years. He never interviewed for a job and did not know how to write a resume or
cover letter. His family has had to pay his mortgage and child support, on which he had
fallen behind "big time." He would have followed up with Mr. Belmonte if it had been
authorized. He was declared to be at maximum medical improvement (MMI) and had
not had additional medical treatment after December 13, 2007. On cross examination,
Petitioner testified he had not applied for any employment in the past 6 months. He
returned to work for Respondent with restrictions, but he was discharged "as soon as [he]
went back." There was some discussion about falsifying time sheets, which was funny
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because as a laborer, he had no access to time sheets. On redirect, Petitioner testified
after he was declared at MMI, Respondent did not offer him any employment.

•

Petitioner filed a timely Petition for Review and on review the Commission vacated the
permanent partial disability (PPD) award and ordered vocational rehabilitation testing
and for Respondent to provide a rehabilitation plan and the Commission remanded the
matter back to the Arbitrator for such order. The Arbitrator on remand, thereafter, found
there was no new evidence and reinstated his initial award. Petitioner motioned under
§ 19(f) requesting the decision be recalled, corrected and reissued. A hearing was held
before Commissioner Gore on April 30, 2010 with Petitioner claiming a clerical error in
remanding for vocational rehabilitation testing without ordering maintenance from
maximum medical improvement (MMI) to present. The Commission found no clerical
error and denied the motion. Petitioner brought the matter before the Circuit Court who
initially found no jurisdiction and remanded the matter back to the Commission on
August 3, 2010. A hearing on remand was heard on August 19, 2011 before the
Arbitrator. The matter came before the Commission again August 2, 2012 wherein the
Commission again affirmed their prior decision. The matter again went before the Circuit
Court of Cook County June 3, 2013 which retained jurisdiction and remanded the matter
back to the Commission for clarification of specific evidence as why the Commission
removed the order to Respondent to provide appropriate vocational rehabilitation testing
and for Respondent to submit a rehabilitation plan.

The Commission notes that, at the initial hearing before the Arbitrator, the Commission, on
Review, found that Petitioner had failed to prove entitlement to permanent and total disability.
On review, the Commission, in finding that Petitioner failed to establish permanent and total
disability further indicated that Mr. Belmonte did not find Petitioner to be permanently and
totally disabled, but had recommended vocational rehabilitation testing to assess Petitioner's
vocational rehabilitation potential. The Commission ordered vocational testing, vacated the
permanency award and remanded the matter to the Arbitrator for such action and additional
hearing on that issue. The Arbitrator subsequently found no new evidence for such action and
reinstated his prior award. The Petitioner, at the August 19, 2011 Commission hearing, did not
contest and thus acquiesced to Respondent's position that no new evidence was permitted to be
presented to the Arbitrator and, essentially, refused the Commission order for the vocational
rehabilitation testing and vocational rehabilitation plan. At that hearing, Petitioner essentially
indicated he did not believe the Commission's remand order required the taking of additional
evidence (i.e., vocational rehabilitation testing and Respondent's rehabilitation plan) and
Petitioner did not seek to enforce that Commission order. Petitioner in their Statement of
Exceptions filed December 19, 2011 then did request the vocational testing, contrary to their
prior assertions at hearing. Petitioner agreed at hearing with Respondent's position that no
additional evidence was required/permitted and therefore rejected the vocational rehabilitation

06 we 05568
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testing and rehabilitation plan order. The Commission, therefore, has no other alternative but to
reinstate the Decision of the Arbitrator to affirm the prior TID, and PPD award of 40% loss of
use of Petitioner's right ann based on the evidence on the record and Petitioner's acquiescence
that no additional evidence was required or permitted.

The Commission therefore vacates its prior decision (which had ordered vocational assessment).
Given the parties apparent agreement that no new evidence could be taken, the Commission, has
no choice but to reinstate the May 21,2009 decision of the Arbitrator, wherein it was found; that
Petitioner sustained accidental injuries arising out of and in the course of his employment with
Respondent January 24, 2006; that Petitioner established a causal connection between these
accidental work related injuries and his condition of ill-being; that Petitioner is entitled to an
award of 42-3/7 weeks of temporary total disability benefits (2/20/07-12/13/07) at a rate of
$681.24 per week under §8(b) of the Act ($28,904.04 total TID); that Petitioner is entitled to an
award of $-0- for reasonable and necessary medical expenses under §8(a) of the Act as
Respondent had paid all reasonable and necessary medical care; and that Petitioner is entitled to
an award of 40% Joss of use of Petitioner's right arm under §8(e)(l0) of the Act (94 weeks at
$571.96 per week =:$53,764.24 total PPD) and the denial of penalties.

IT IS THEREFORE ORDERED BY THE COMMISSION that their prior decision on
Review is, herein, vacated and the May 21, 2009 decision of the Arbitrator is, herein, reinstated.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $681.24 per week for a period of 42-3/7 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any. (As in the
Arbitrators May 21, 2009 decision).

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $571.96 per week for a period of 94 total weeks, as provided in §8(e)( 10) of the Act,
for the reason that the injuries sustained caused the loss of use of 40% of Petitioner's right arm.
(As in the Arbitrators May 21 , 2009 decision).

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

DATED:

o-12/12/13
DLG/jsf
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David L. Gore

m~fJ.~
Michael P. Latz

~~

Mario Basurto

STATE OF ILUNOIS
COUNTY OF WILL

)

~ Affinn and adopt (no changes)

) ss.

~ Affirm with changes

)

D Reverse IChoose reason!

D Modify

!Choose d irectionl

0 Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)

D PTD/Fatal denied

~ None of the above

BEFORE THE ILUNOIS WORKERS' COMPENSATION COMMISSION
Andrew E. Kroll,
Petitioner,
No. 12 we 01877

vs.

A. N. Webber Inc.,
Respondent.

14 IWCC01 30
DECISION AND OPINION ON REVIEW

Petition for Review having been timely filed by Respondent and notice given to all parties,
the Commission, after considering the issues of accident, medical expenses, prospective medical
treatment, notice, causal connection, and temporary total disability, and being advised ofthe facts
and law, modifies the April 1, 2013 § 19(b) Decision of Arbitrator Andros as stated below and
otherwise affirms and adopts the Decision ofthe Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399
N.E.2d 1322,35 IlL Dec. 794 (1980).
After considering the entire record, the Commission affirms and adopts the Arbitrator's
findings with respect to all issues. However, the Commission modifies the Arbitrator's Decision
by striking the following language, found on page 3 of the Arbitrator's Findings of Fact:
This Cotrunission has on a previous occasion found his opinions to be suspect. In
Ferguson v. Harrah's Casino, this Commission affirmed and adopted the
Arbitrator's decision in favor of petitioner. We did not find section 12 examiner,
Dr. Lieber's opinions credible as they were diametrically opposed to every other
treating or examining doctor who opined on a causal connection, including
Respondent's other Section 12 examiner, who on two prior occasions and having
reviewed surveillance produced by respondent, gave opinions in favor of
Petitioner . 12 IWCC 0876. (attached) The same is true in the case at bar.
All else is affirmed and adopted.

·12 we 01877
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on Aprill, 2013 is hereby modified.
IT IS FURTHER ORDERED BY THE COMMISSION that the language contained in the
Arbitrator's Findings of Fact and cited above be stricken from the Arbitrator's Decision.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay all
reasonable, necessary, and related medical bills for the treatment of Petitioner's bilateral
shoulders, pursuant to the medical fee schedule, in accordance with and subject to §§8(a} and 8.2
ofthe Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
reasonable and necessary prospective medical expenses, as provided in Sections 8(a) and 8.2 of
the Act, for the bilateral shoulder treatment recommended by Dr. Komanduri.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner temporary total disability benefits of $628.03 per week for 44-117 weeks commencing
January 10, 2012 through June 5, 2012, and August 2, 2012 through January 11, 2013, as
provided in Section 8(b) ofthe Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalfofPetitioner on account of said accidental injuries.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $30,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.
DATED:
o-11 / 15113
drd/dak
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
&S(a)

KROLL, ANDREW E

Case#

12WC001877

Employee/Petitioner

AN WEBBER INC
Employer/Respondent
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On 4/ l/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0412 JAMES M RIDGE & ASSOC PC
MATIHEW J COLEMAN
101 N WACKER DR SUITE 200
CHICAGO, IL 60606

1408 HEYL ROYSTER VOELKER & ALLEN
TOM CROWLEY
120 W STATE ST
ROCKFORD, IL 61105-1288

STATE OF ILLINOIS

0
0

)

)SS.
COUNTY OF WILL

0

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injwy Fund (§8(e)18)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b) S(a)
Andrew E. Kroll
Employee/Petitioner

v.
A. N. Webber Inc.

Consolidated cases:

--------------------------

.....

Emp!oyer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable George Andros, Arbitrator of the Conunission, in the city of
New Lenox, on January 11, 2013. After reviewing all of the evidence presented. the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.

0

E.

IX] Was timely notice of the accident given to Respondent?

What was the date of the accident?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?

0
H. 0
I. 0

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ Is Petitioner entitled to any prospective medical care?

L.

cgj What temporary benefits are in dispute?

0

TPD
0 Maintenance
~ TID
Should penalties or fees be imposed upon Respondent?

D
N . D Is Respondent due any credit?
0 . 0 Other

M.

ICArbDec/9(b) ]/ /0 100 W. Randolph Street 118-200 Chicago, 1L 6060/ 3/]/8/.1-661 I To/1-jre~ 866.352·3033
Web site IVIVIt.iwcc.il.gov
Downstate offias: Col/insvtlle 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Sprmgfie/d] 171785-7084
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FINDINGS

On the date of accident, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $$48,986.60; the average weekly wage was $$942.05.
On the date of accident, Petitioner was 47 years of age, si11gle with 1 children under 18.
Respondent llas paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $15,694.75 for TID, $0 for TPD, $0 for maintenance, and $5,601.90
for other benefits, for a total credit of $21,296.65.
Respondent is entitled to a credit of $0 under Section 80) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of$628.03/week for 441fT weeks,
commencing January 10, 2012 through June 5, 2012, and August 2, 2012 through January 11, 2013 as
provided in Section 8(b) of the Act.
Respondent shall pay reasonable necessary medical services reconunended by Dr. Komanduri regarding
treatment of the Petitioner's left and right shoulders.
Respondent shall authorize all prospective medical treatment as recommended by Dr. Komunduri regarding
Petitioner's left and right shoulders.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

March 30, 2013
Date

Signature of Arbitrator
ICArbDcc19(b)
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FINDINGS OF FACT ·KROLL
In regards to {c), the Arbitrator finds that the Petitioner has proven by preponderance of the evidence
that he sustained an accident which arose out of and in the course of his employment The Petitioner works as an
over the road truck driver. On January 9, 2012, he made a delivery in Arkansas. When he opened the trailer doors
an eight hundred pound pallet of computers fell on top of him. The pallet fell striking Mr. Kroll's right shoulder,
forcing him to fall to the ground and strike his left shoulder. Mr. Kroll credibly testified to this incident. His testimony
is corroborated by the following medical notes:

1.) January 9, 2012, Lake County Medical Center.
The triage note states "patient complains of neck, pain, and pain to both shoulders, after a pallet full of
computers fell onto patient after opening the door to his trailer, patient states that the pallet struck him in
the right side of the head and neck causing him to fall landing onto his left shoulder, denies LOC, C Collar
applied triage SMC Intact" (PX1)
2.) January 9, 2012, Lake County Medical Center.
Mechanism of injury: patient works at Wai-Mart, was unloading a semi when a pallet of laptop computers
fell on patient striking right side of neck and right shoulder, knocking patient to the ground. (PXl)
3.) January 9, 2012, MK Orthopedics, Phone Note.
Summary of call: Patient is in Arkansas, states that a pallet fell on his head, neck, and right shoulder.
Because of this, he fell onto his left shoulder. Patient states that he went to the ER, X-Rays were done. The
ER told him that, per X-Rays, he has a "category 2 right shoulder separatlon,n and, that he potentially tore
something in his left shoulder. Patient was advised to make an appointment with MK or see another
orthopedic in Arkansas. (PX3)
4.) January 16, 2012, MK Orthopedics.
History of Present Illness: "Andrew was involved in an accident on January 9, 2012, when a pallet fell off
the back of a truck and struck him on the right shoulder and right side of his neck driving him into the
ground onto his left shoulder. The pallet weighed BOO lbs. It appears that he was grazed rather than
collapsed underneath the pallet (PX3)

5.) January 16, 2012, MK Orthopedics, Patient Intake Form.
The Patient Intake Form from MK Orthopedics dated January 16, 2012. Mr. Kroll described an incident
which occurred on "1/9/12." and described that his problem occurred when "a pallet of freight fell on me. n
He described his pain being located in both his right and left shoulder. (PX3)
Based upon the totality of the evidence, the Arbitrator finds as a matter of law and fact Petitioner sustained an
accident, which arose out of and in the course of his employment as a truck driver.
In regards to {e), the Arbitrator finds that the Petitioner has proven by a preponderance of the
evidence that he did give timely notice of the acddent to his supervisor under Section 6(c).
Petitioner credibly testified that he gave notice to his supervisor. Respondent offered no evidence to rebut
this. Nor did Respondent offer any evidence to show that it was unduly prejudiced by Mr. Kroll's form of notice.
In fact, Respondent paid all medical and temporary total disability benefits until its section 12 physician issued a
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report stating Mr. Kroll had reached maximum medical improvement Therefore, the Arbitrator finds that the
Petitioner gave timely notice of the accident to Respondent.
In regards to (f), (j), (k}, and (1}1 the Arbitrator finds the following:

LEFT SHOULDER
The Arbitrator finds that the Petitioner has proven by preponderance of the evidence that his work injury

caused his current condition of ill-being to the left shoulder requiring Mr. Kroll to be totally incapadtated and
require further medical care.
Mr. Kroll credibly testified that he was struck by an eight hundred pound pallet of computers which forced
him to fall to the ground and strike his left shoulder. This is corroborated by the above medical notes. (PX1,
PX3)
Mr. Kroll testified that prior to this January 9, 2012 he had never before received any treatment to his left
shoulder.
The Arbitrator notes that Mr. Kroll has had significant treatment to his right shoulder since 2007. However,
in a review of all the medical evidence, the Arbitrator could only find two notes prior to January 9, 2012 regarding
Mr. Kroll's left shoulder. Dr. Komunduri's medical records reflect that on 12/08/2008 a shoulder arthrogram of the
left shoulder found severe acromioclavicular osteoarthritis and a high grade partial thickness tear involving the entire
supraspinal tendon with a delaminating component. The infraspinatus tendon demonstrates a moderate grade partial
thickness tear with associated severe tendinosis. On 01/23/2009, Dr. Komanduri provided pre-surgical orders to
Mr. Kroll for a left shoulder arthroscopy and subacromial decompression with mini open rotator cuff repair to take
place on 03/05/2009. However, the medical records are absent of any objective tests and surgical reports regarding
the petitioner's left shoulder. On cross examination, Mr. Kroll credibly denied any treatment to his left shoulder on
these dates, spedfically that no surgery ever took place.
The Arbitrator reconciles this difference In three ways. First by reviewing the radiology reports performed
on the day of the accident. (PXl) A view of the right shoulder showed findings of "postsurgical changes and grade 3
AC separation of indeterminate age." (PX1) The views of the left shoulder had no findings of prior surgery. (PXl)
The Arbitrator also reviewed the medical records following January 9, 2012 accident. In the medical note dated
January 16, 2012 Dr. Komunduri stated "Mr. Kroll is a patient well known to me who has had a previous right
shoulder injury and surgery for a complex AC joint dislocation." (PX3) No medical note mentions prior treatment to
the left shoulder. Last, there appears to be a pre-surgical order for left shoulder arthroscopy with a hand written
slash through it and a hand written note stating, "patient canceled surgery wasn't sure when he could reschedule."
Therefore, the Arbitrator finds Mr. Kroll's testimony credible in that he never before received treatment to his left
shoulder prior to the date of the accident.
Following the accident Or. Komunduri ordered MRI's of both shoulders. (PX3) He also took 1'-lr. Kroll off
work. On February 10, 2012, Dr. Komunduri reviewed the MRI arthrograms and diagnosed Mr. Kroll with full
thickness rotator cuff tears in both shoulders. (PX3) Dr. Komunduri further opined "this is a fresh injury

•• .and it
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is directly causally connected to his work injury."' (PX3) Respondent offered no evidence to rebut that Mr. Kroll's left
shoulder injury was related to his work acddent. Even Respondent's examing physidan failed to comment on
causation. Therefore, the Arbitrator finds as a matter of fact and as a conclusion of law Petitioner's left shoulder
condition to be causally connected to his acddent of January 9, 2012.
Dr. Komunduri recommended physical therapy and left shoulder arthroscopy, subacromial decompression,
and mini-open rotator cuff repair. {PX3) Dr. Komunduri stated "we plan on taking care of his left shoulder first. •
.[Petitioner] understands that the right shoulder will be addressed somewhere at around the three month mark if he
does well with his lett." (PX3) Dr. Komunduri performed surgery on March 15, 2012. (PX3) Following prescribed
outpatient physical therapy. (PX3, PXS)
On May 31, 2012 Dr. Lawrence Ueber for Respondent's section 12 exam. Dr. Ueber noted that Mr. Kroll's
flexion, abduction, and external rotation were "decreased with extremes secondary to pain." Dr. Ueber reviewed a
surveillance video produced by Respondent's workers' compensation insurance carrier and noted:
"Surveillance video from May of 2012 confirms petitioner driving a motor vehide, frequent use of
his upper extremities, overhead activity, as well as lifting up a trunk. Also confirms individual lifting
packs of bottled water with no apparent distress, as well as pushing a cart and lifting multiple
objects."
Just two and a half months since Dr. Komunduri performed open surgery on Mr. Kroll, Respondent's
examining physidan opined that "the petitioner requires no further treatment at this time or in the future in
association with the work accident of January 2012."
Dr. Ueber further opined that Mr. Kroll's lett shoulder had reached maximum medical improvement, he
required no further narcotics, and he could return to work June 1, 2012 full duty. (RX1, RX2)
The Arbitrator does not find the opinion of Dr. Ueber persuasive compared to Dr.koumounduri.This
Commission has on a previous occasion found his opinions to be suspect. In Ferguson y. Harrah's Casino, this
Commission affirmed and adopted the Arbitrator's decision in favor of petitioner. We did not find section 12
examiner, Dr. Ueber's opinions credible as they were diametrically opposed to every other treating or examining
doctor who opined on a causal connection, including Respondent's other Section 12 examiner, who on two prior
occasions and having reviewed surveillance produced by respondent, gave opinions in favor of petitioner. 12 IWCC
0876. (attached) The same is true in the case at bar. The Arbitrator has reviewed Respondent's surveillance and
did not see Petitioner pelform any activities in contrast to his work restrictions. (RX7)

As of January 2, 2013, Dr. Komunduri continues to recommend physical therapy for the left shoulder. (PX4)
He also continues to keep Mr. Kroll off work until his left shoulder be treated. (PX4)
Therefore, the Arbitrator as a matter of law under section 8 of the Act, orders Respondent to authorize all
treatment as prescribed by Dr. Komunduri.
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The Arbitrator further finds as a matter of law and fact that Petitioner is entitled to temporary total disability
benefits from January 10, 2012 through June 5, 2012 and August 2, 2012 through January 11, 2013 (AXl} and
orders Respondent to pay accordingly.
RIGHT SHOULDER
The Arbitrator finds that the Petitioner has proven by preponderance of the evidence that his work Injury

caused his current condition of ill-being to the right shoulder requiring Mr. Kroll to be totally incapacitated and
require further medical care.
Mr. Kroll credibly testified that he was struck by an eight hundred pound pallet of computers which forced
him to fall to the ground and strike his left shoulder. This is corroborated by the above medical notes. (PXl, PX3)
Mr. Kroll testified that he has had a prior injury to his right shoulder which required extensive treatment The
Arbitrator takes note of the following medical records:
01/11/2007: Petitioner underwent a right shoulder arthroscopy with Dr. Komanduri.
01/15/2007: Petitioner returned for a post-op follow-up with Dr. Komanduri. X-ray indicated a
coracodavicular screw did not hold in the coracoid and has backed out which may require
hardware removal at a later date.
08/03/2007: Following a 07/31/2007 FCE, Dr. Komanduri believed Petitioner may need a
permanent 201bs weight restriction at light duty level with his affected right shoulder only.
However, use of the left shoulder could allow him to carry more weight Dr. Komanduri found
Petitioner to be at maximum medical improvement at this time.
The Arbitrator takes judidal notice that on October 19, 2007, Petitioner settled his workers
compensation case regarding his right shoulder.
11/27/2007: Petitioner visited Dr. Komanduri. Dr. Komanduri found that Petitioner regained full
strength and full range and has no strength defidts as to his right shoulder. Dr. Komanduri noted
Petitioner's shoulder seems much better than when he had previously seen him and provided
permanent deficits. Petitioner was released on full duty.
10/19/2012 and 11/10/11: Petitioner presented to Dr. Komunduri with pain in right shoulder. Dr.
Komunduri removes screw in his shoulder.
1/6/2012: Petitioner returns to Komunduri for follow up. (RX6)
Despite this pre-acddent medical treatment, Mr. Kroll testified that he was able to work full duty with his
condition. Following the accident, Dr. Komunduri ordered bilateral MRI arthrograms. He reviewed the MRI's and
diagnosed Mr. Kroll with bilateral full thickness tears describing the Injury as "fresh." (PX3) Therefore, the Arbitrator
finds Petitioner's right shoulder condition to be causally connected to his work accident Presently, Mr. Kroll's
treatment to the right shoulder is on hold until he gains more strength in his left shoulder.

STATE OF ILLINOIS
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COUNTY OF
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Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (*8(e)18)
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Staci L. Spillare,
Petitioner,

No. 09 we 07873

VS.

Emery Air, Inc.,
Respondent.
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DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, temporary total
disability, medical expenses, and prospective medical treatment, and being advised of the facts
and law, modifies the April 16, 2013 Decision of Arbitrator Erbacci as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Conunission further remands this case to the Arbitrator for further proceedings
for a detennination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Comm'n, 78 Ill. 2d 327, 399
N.E.2d 1322, 35 Ill. Dec. 794 (1980).
After considering the entire record, the Commission affirms and adopts the Arbitrator's
fmdings with respect to all issues. However, the Commission modifies the Arbitrator's Decision
by striking the following language, found on page 9 ofthe Decision in the Conclusions section:
The Arbitrator notes that the Petitioner testified that she began receiving
unemployment benefits from the State of Illinois shortly after her termination by
the Respondent and that those benefits continued until February 20 I 0. As the
Arbitrator has awarded the Petitioner temporary total disability benefits for that
period of time, the Arbitrator finds that the Petitioner is obligated to repay to the
State of Illinois all of the unemployment insurance benefits she received.
All else is otherwise affirmed and adopted
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Dc<.:ision of the
Arbitrator lilcd on April 16. 2013 is hereby modified.
IT IS Fl 1 RTHER ORDERED BY THE COMMISSION that the language contained in
the Arbitrator"s Condusions and cited above b~ stril:ken ti·om the Arbitrator"s Decision
IT IS Fl 1 RTHER ORDERED 8'{ THI: COMMISS!Oi'! that Respondent shall pay
reasonable and necessary mcdi<.:al expenses ofS33.42S.61. as prodded in **S(a) and S.2 of the
Act.
IT IS Fl'RTHER ORDERED BY THE COMMISSION that Respondent shall authorize
and pay all reasonable and necessary prospecti\ e medical expenses associated with the spinal
cord stimulator trial prescribed by Dr. Lubcnow. as pro\·ided in **S(a) and S.2 of the Act.
IT IS Fl 1 RTHER ORDERED BY THE COMMISSION Respondent shall pay Petitioner
temporary total disability benefits of S344.50 week for 160 I 7 weeks, commencing October 7.
2008 through October S. 2008, and from February 5. 201 0 through March 6. 2013. as provided in
Section S(b) ofthe Act.
IT IS FL'RTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid. if any, to or on behalf of Petitioner on account of said accidental injury.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent puy to Petitioner
interest under Section 19(n) oft he Act. if any.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision. but only after the latter of
expiration of the time for tiling a written request f(H· Summons to the Circuit Com1 has expired
without the filing of such a written request. or after the time of completion of any judicial
proceedings. if such a written request has been filed.
Bond for the removal ofthis cause to the Circuit Court by Respondent is hereby fixed at
the sum of 575.000.00. The party commencing the proceedings for re\·iew in the Circuit Court
shall file \\·ith the Commission a Notice of Intent to File for Review in Circuit C'oUJ1.
DATED:

FEB 2 5 2014

--!((/~f){iJ~r-~Lr__
Daniel R. Donohoo

-

{~~~- LJ ~v~- -.

Kevin W. Lambom U
o-11 25 13
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

SPILLARE, STACI

Case#

09WC007873

Employee/Petitioner

EMERY AIR INC
Employer/Respondent
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On 4/16/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

4788 HETHERINGTON KARPEL BOBBER ET AL
MATTHEW MILLER
161 N CLARK ST SUITE 2080
CHICAGO. IL 60601

KOPKA PINKUS DOLIN & EADS
BRIAN KAPLAN
100 LEXINGTON SUITE 100
BUFFALO GROVE, IL 60089

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§S(e)IS)

)
)SS.

COUNTY OF WINNEBAGO)

~ None of the above

ll..LINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Case# 09 WC 7873

Staci Spillare
Employee/Petitioner

v.

Emery Air, Inc.
Employer/Respondent

14I\VCC0131

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Anthony C. Erbacci, Arbitrator of the Commission, in the city

of Woodstock, on March 6, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes fmdings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.

0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

0
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.
I.

fZ) What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ Is Petitioner entitled to any prospective medical care?
L.

[g) What temporary benefits are in dispute?
0 TPD
D Maintenance
1Zl TID

M. ~ Should penalties or fees be imposed upon Respondent?
N.

0

Is Respondent due any credit?

0. Oother
ICArbDecl9(b) 2110 /00 If. Ranclolph Street #8-200 Chicago, IL 60601 3121814-66Jl Toll-free 8661352-3033
Web site: ww\v.iwcc.il.gov
Downstate offices: Col/insvl/le 618/346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2171785-7084

FINDINGS

On the date of accident, October 6, 2008, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury the Petitioner's average weekly wage was $516.75.
On the date of accident, Petitioner was 33 years of age, single with 1 dependent children.
Respondent ltas not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $5,020.12 for TID.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $344.50 /week for 160 1f7 weeks,
commencing October 7, 2008 through October 8, 2008, and from February 5, 2010 through March 6,
2013, as provided in Section 8(b) ofthe Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from October 7, 2008
through March 6, 2013, and shall pay the remainder of the award, if any, in weekly payments.
Respondent shall be given a credit of $5,020.12 for temporary total disability benefits that have been paid.
Respondent shall pay reasonable and necessary medical services of$33,428.61, as provided in Sections 8(a)
and 8.2 of the Act.
Respondent shall authorize and pay the reasonable and necessary medical expenses associated with the spinal
cord stimulator trial prescribed by Dr. Lubenow, as provided in Sections 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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On October 6, 2008, the Petitioner was working for the Respondent as an airplane
detailer having been so employed for one month. The Petitioner testified that her job duties
included maintaining and cleaning airplanes and that she was paid $10.00 per hour and
typically worked 40 hours per week. The Petitioner testified that she had previously obtained
an airplane pilot's license in 1993 but that her pilot's license had expired about one year prior
to her employment with the Respondent.
The Petitioner testified that on October 6, 2008, she was also working at Upper Crust,
her family's bakery business, where her job duties included baking and decorating cakes and
pies. She testified that she was paid $16.00 per hour for that work and that she typically
worked 13 hours per week as of October 2008. The Petitioner testified that she had informed
the Respondent of her employment at Upper Crust during the interview process and that her
supervisor at the Respondent, Chris, was aware of her employment at the bakery. The
Petitioner testified that other employees of the Respondent were also aware of her
employment at the bakery as she would occasionally bring baked goods to work for
consumption by her co-workers.
During her shift on October 6, 2008, the Petitioner was assigned to clean an airplane.
She testified that as she was in the process of cleaning the airplane doorway from the air
stairs she fell backwards off the stairs and landed on the ground approximately 5-6 feet below.
She testified that she lost consciousness for a time and that, after she regained
consciousness, she was taken to Physicians Immediate Care in Rockford . The Respondent
did not dispute that an accident occurred which arose out of and in the course of the
Petitioner's employment.
The records of Physicians Immediate Care reflect that the Petitioner gave a history of
falling and twisting her left ankle. It was noted that the Petitioner was complaining of pain
mainly on the lateral aspect of her left ankle and in her leg. It was noted that there was
swelling in the ankle and the assessment was a left ankle sprain. The Petitioner was
prescribed medication, provided with an ankle brace and told to remain off work for two days.
The Petitioner testified that she remained off work for two days following the accident
and then returned to work for the Respondent performing secretarial duties. The Petitioner
testified that she continued to perform secretarial work for the Respondent for several weeks
and that she continued to follow up at Physicians Immediate Care. The Petitioner testified that
she continued to have pain in her left leg and ankle as well as pain in her right rib cage and
her low back.
The records of Physicians Immediate Care reflect that the Petitioner continued to
follow up for her left ankle sprain/strain and rib contusion and continued to complain of
occasional ankle pain. On October 29, 2008, the assessment was "left ankle sprain,
improving" and the Petitioner was released to return to full duty work.

The Petitioner testified that she returned to her regular full duty work for the
Respondent but that while performing that work, which included climbing stairs and ladders,
she began to experience severe pain in her left leg and ankle again.
On November 19, 2008, the Petitioner followed up at Physicians Immediate Care and
complained of a relapse of her left ankle pain. She was prescribed more physical therapy and
instructed to avoid climbing ladders. On November 24, 2008 the Petitioner followed up again
and complained of increasing ankle pain. She was given restrictions of sit down work only and
an MRI of the ankle was prescribed. That MRI was performed on December 2, 2008 and was
reported to demonstrate a mild talar bone contusion and a talonavicular ligament sprain. On
December 4, 2008 the MRI findings were noted and the assessment continued to be a left
ankle sprainlstrain. On December 18, 2008 it was recommended that the Petitioner follow up
with Dr. William Bush at Rockford Orthopedics. The restrictions of only sit down work were
continued.
The Petitioner also sought treatment with her primary care provider, Dr. Gayle Crays,
on December 5, 2008. At that time the Petitioner complained of ankle pain and Dr. Crays
assessment was an ankle strain/sprain.
On January 15, 2009 the Petitioner was seen by Dr. Bush who noted that the Petitioner
had complaints of a burning sensation in her left calf, pain in her left ankle and tingling in the
bottom on her left foot. Dr. Bush recommended an EMG which was performed on February
19, 2009 and which was reported to be normal. Dr. Bush diagnosed the Petitioner with
common peroneal neuropraxia, and he prescribed an articulating AFO brace, pain medication,
and continued physical therapy.
On February 10, 2009, the Petitioner was notified that her employment with the
Respondent was terminated effective February 5, 2009. The Petitioner testified that she
began receiving unemployment benefits from the State of Illinois shortly thereafter and that
those benefrts continued until February 2010.
The Petitioner returned to Dr. Crays on March 10, 2009 "for referral to neurology at the
suggestion of her lawyer." It was noted that the Petitioner was "improving with her left ankle"
but "still has foot drop". It was also noted that the Petitioner reported that she had headaches
and vision changes from time to time that might be from her fall. Dr. Crays' assessment was
unspecified head injury and muscle weakness, and she referred the Petitioner for a neurology
consult. On March 16, 2009, the Petitioner underwent a brain MRI which was reported to be
normal. On April 28, 2009 the Petitioner underwent a lumbar MRI which was reported to
demonstrate a very small central disc protrusion at L5-S 1 with no other abnormalities noted
and no compromise of the canal or foramen seen at any level.
On May 7, 2009, the Petitioner saw Dr. Shaun O'Leary of Rush University
Neurosurgery. Dr. O'Leary noted that the Petitioner complained of pain in her left thigh and left
lower leg and he also noted that "there is also some associated back pain". He noted the
EMG and MRI findings and he prescribed medication and physical therapy for the low back.
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The Petitioner returned to Dr. O'Leary on July 22, 2009 and continued to complain of
pain in her left lower extremity and lower back. A repeat EMG was performed and was
reported to be normal. A repeat MRI of the lumbar spine was performed on August 3, 2009
and was noted by Dr. O'Leary to show a mild disc bulge at L4-5 and a smaller bulge at L5-S1
which he noted did not fit with her symptoms. A ceiVical MRI was performed on September 2,
2009 and was reported to be normal. Shortly thereafter, the Petitioner was placed on work
restrictions of sedentary work only with no lifting over 10 pounds, no prolonged sitting and no
prolonged standing. On October 8, 2009, Dr. O'Leary recommended that the Petitioner
undergo a trial of epidural steroid injections.
On November 17, 2009, the Petitioner consulted with Dr. John Jaworowicz of Medical
Pain Management SeiVices for the epidural steroid injections Dr. O'Leary recommended. The
Petitioner declined to undergo the recommended injections at that time but, after she
discussed the injections with Dr. O'Leary in December 2009, she ultimately underwent the
first injection with Dr. Jaworowicz on January 12, 2010. The Petitioner testified that the
injection only provided her with minimal relief for a few days following the injection and her
pain eventually returned to the pre-injection level.
On February 24, 2010, the Petitioner followed up with Dr. O'Leary and complained of
back pain and a burning sensation in her left leg. Dr. O'Leary noted that an epidural steroid
injection had provided the Petitioner with little relief and he recommended that she follow up
with the Rush Pain Center for a trial of a spinal cord stimulator. Dr. O'Leary diagnosed the
Petitioner with chronic regional pain syndrome and lumbar spondylosis.
On March 30, 2010, the Petitioner underwent a myelogram CT examination of her
ceiVical, thoracic and lumbar spine. The ceiVical examination was reported to be normal, the
thoracic examination was reported to show a small disc protrusion at T10-11, and the lumbar
examination was reported to show minimal disc bulges at L3-4 and L4-5 and a small disc
protrusion at L5-S 1. On April 9, 2010, the Petitioner followed up with Dr. Asokumar
Buvanendran at the Rush Pain Center and he recommended that she continue taking her
medication to help manage her ongoing pain. Thereafter, the Petitioner continued to follow up
with Dr. Buvanendran and his partner, Dr. Timothy Lubenow for pain management. On June
8, 2011, Dr. Lubenow prescribed a spinal cord stimulator trial for the Petitioner and on
January 26, 2012 Dr. Lubenow prescribed the psychological evaluation which is the prerequisite to the spinal cord stimulator trial.
At the request of the Respondent, the Petitioner was examined by Dr. John Ruge on
November 3, 2011. Dr. Ruge testified that he also reviewed the records of the Petitioner's
medical treatment and the video recordings of the suiVeillance conducted on the Petitioner.
Dr. Ruge testified that his examination of the Petitioner revealed marked inconsistencies and
symptom magnification and that those examination findings were supported by the
Petitioner's activities as shown in the suiVeillance video. Dr. Ruge opined that as a result of
the work injury of October 6, 2008, the Petitioner suffered a left ankle strain, a possible
concussion, and mild soft tissue trauma. Dr. Ruge further opined that the Petitioner did not
have a peroneal neiVe injury but that it was possible that she has complex regional pain
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syndrome. Dr. Ruge indicated he would defer to Dr. Lubenow as to whether the Petitioner
should undergo a trial of a spinal cord stimulator.
In his deposition testimony of September 20, 2012, Dr. Lubenow opined that the
Petitioner's condition of complex regional pain syndrome was causally related to the work
injury of October 6, 2008. In his deposition testimony of December 14, 2012, Dr O'Leary
opined that the Petitioner's condition of complex regional pain syndrome was more likely than
not causally related to the work injury of October 6, 2008.
At trial, The Petitioner testified that she continues to experience pain, numbness and
tingling in her left leg, ankle, and foot, as well as low back pain. She testified that her pain is
increased with activity and that she continues to take medication for her pain. She further
testified that she has occasional headaches once or twice a month. The Petitioner testified
that she never suffered an injury to her head, back or left lower extremity before the October
6, 2008 work accident and that, when she reported to work on October 6, 2008, she was not
experiencing any difficulties with her head, back or left lower extremity. The Petitioner testified
that she would like to undergo the spinal cord stimulator trial prescribed by Dr. Lubenow.

CONCLUSIONS:

In Support of the Arbitrator's Decision relating to (F.), Is Petitioner's current condition
of ill-being causally related to the injury, the Arbitrator finds and concludes as follows:
The Petitioner sustained undisputed accidental injuries which arose out of and in the
course of her employment with the Respondent when she fell off the air stairs of a plane she
was cleaning and landed on the ground approximately 5-6 feet below. Immediately following
the injury she sought medical treatment at Physicians Immediate Care where a history of
falling and twisting her left ankle was recorded and complaints of pain in her left ankle and left
leg were noted. It was noted that there was swelling in the ankle and the assessment was a
left ankle sprain. The records of Physicians Immediate Care reflect that the Petitioner
continued to follow up for her left ankle sprain/strain and a rib contusion and continued to
complain of occasional ankle pain. On October 29, 2008, the assessment was "left ankle
sprain, improving" and the Petitioner was released to return to full duty work. On November
19, 2008, the Petitioner followed up at Physicians Immediate Care and complained of a
relapse of her left ankle pain. The Arbitrator notes that there is no mention of any head or
back injury or complaints noted in the records of Physicians Immediate Care.
The Petitioner next sought treatment with her primary care provider, Dr. Gayle Crays,
on December 5, 2008. At that time the Petitioner complained of ankle pain and Dr. Crays
assessment was an ankle strain/sprain. There is no mention of any head or back injury or
complaints noted in the records of that visit.
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On January 15, 2009 the Petitioner was seen by Dr. Bush who noted that the Petitioner
had complaints of a burning sensation in her left calf, pain in her left ankle and tingling in the
bottom on her left foot. Dr. Bush diagnosed the Petitioner with common peroneal neuropraxia,
and he prescribed an articulating AFO brace, pain medication, and continued physical
therapy. There is no mention of any head or back injury or complaints noted in the records of
that visit.
On February 10, 2009, the Petitioner was notified that her employment with the
Respondent was terminated effective February 5, 2009.
On March 10, 2009 the Petitioner returned to Dr. Crays "for referral to neurology at the
suggestion of her lawyer." It was noted that the Petitioner's left ankle was improving but she
"still has foot drop". The Petitioner reported that she had headaches and vision changes from
time to time that might be from her fall. Dr. Crays' assessment was unspecified head injury
and muscle weakness, and she referred the Petitioner for a neurology consult. The Arbitrator
notes that this is the first occurrence in the medical records of any head injury or complaints
and there is no mention of any back injury or complaints in the record of that visit. A brain MRI
was normal and a lumbar MRI was reported to demonstrate a very small central disc
protrusion at L5-S1 with no other abnormalities.
On May 7, 2009, the Petitioner saw Dr. O'Leary who noted that the Petitioner
complained of pain in her left thigh and left lower leg and "some associated back pain". The
Arbitrator notes that this is the first time that complaints of back pain are specifically noted in
the medical records.
Thereafter, the Petitioner continued to complain of pain in her left lower extremity and
lower back and she continued to seek treatment for those complaints. The Petitioner was
ultimately diagnosed with complex regional pain syndrome and was prescribed a spinal cord
stimulator trial.
Dr. Lubenow and Dr. O'Leary both opined that the Petitioner's condition of complex
regional pain syndrome was causally related to the work injury of October 6, 2008 and that
the trial spinal cord stimulator was reasonable and necessary medical treatment for the
Petitioner. Dr. Ruge, the Respondent's examining physician, testified that his examination of
the Petitioner revealed marked inconsistencies and symptom magnification. Dr. Ruge opined
that as a result of the work injury of October 6, 2008, the Petitioner suffered a left ankle strain,
a possible concussion, and mild soft tissue trauma. Dr. Ruge further opined that it was
possible that the Petitioner has complex regional pain syndrome and he indicated he would
defer to Dr. Lubenow as to whether the Petitioner should undergo a trial of a spinal cord
stimulator.
While the Arbitrator notes that Petitioner did undergo various diagnostic studies which
were reported to demonstrate small disc protrusions at L4-5, L5-S1, and T10-11, Dr. O'Leary
noted that those findings did not fit with the Petitioner's symptoms. Additionally, the medical
records do not demonstrate that the Petitioner had any complaints of back or head problems
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until March of 2009, five months after her accident, and one month after her employment with
the Respondent was terminated. Further, no physician specifically opined that those findings
were causally related to the Petitioner's work injury. Additionally, the Arbitrator notes that EMG
studies of the Petitioner's brain and left lower extremity were reported to be nonnal.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner's current condition of complex
regional pain syndrome is causally related to the injury of October 6, 2008. In so finding, the
Arbitrator notes the records of the Petitioner's treating physicians which demonstrate that the
Petitioner suffered an injury to her left ankle which eventually led to a diagnosis of complex
regional pain syndrome - type 1, the deposition testimony of Dr. Lubenow and Dr. O'Leary,
and the deposition testimony of Dr. Ruge, the Respondent's examining physician. The
Arbitrator further finds, however, that the Petitioner failed to prove any specific current
condition of ill-being in her head or lumbar spine which is causally related to that injury.

In Support of the Arbitrator's Decision relating to (G.), What were Petitioner's earnings,
the Arbitrator finds and concludes as follows:
The Petitioner earned $1,235.00 during the 4 weeks ($308.75 per week) she was
employed by the Respondent prior to the October 6, 2008 accident. The Petitioner testified
that after she obtained empl0yment with the Respondent she worked 13 hours per week at
her family's bakery and was paid $16.00 per hour for that work. As such, the Petitioner earned
$208.00 per week from her concurrent employment during the relevant time period. The
Petitioner testified that the Respondent was aware of her concurrent employment, having
been so advised during the interview process and thereafter through her conversations with
her supervisor, Chris. The Petitioner's testimony in that regard was not contradicted or
rebutted.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner's average weekly wage was
$516.75.

In Support of the Arbitrator's Decision relating to (J.), Were the medical services that
were provided to Petitioner reasonable and necessary/Has Respondent paid all
appropriate charges for all reasonable and necessary medical services, the Arbitrator
finds and concludes as follows:
The Petitioner introduced evidence of medical expenses totaling $33,428.61which
were incurred by the Petitioner as a result of her injury of October 6, 2008. The Respondent
disputed liability for the Petitioner's medical expenses but did not dispute their
reasonableness or necessity. The Respondent specifically disputed its liability for the
expenses resulting from the Petitioner's medical treatment which occurred after March 23,
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2009, Dr. Bush's last date of treatment. Accordingly, having found that the Petitioner's current
condition of complex regional pain syndrome is causally related to the accident, the Arbitrator
awards the following medical expenses that were offered into evidence by Petitioner, subject
to the medical fee schedule, and directs the Respondent to hold the Petitioner harmless from
any claims made by the Illinois Department of Health and Family Services (formerly the
Illinois Department of Public Aid) for payments that were made on said bills:

Medical Providers

Charged
Amount
$5,132.90

Physicians Immediate
Care
Swedish American Medical
Group/Or. Gayle Crays

408.00

Rockford Orthopedic
Associates/Or. William
Bush

3,103.00

Saint Anthony Medical
Center

126.00
318.00

Rush University
Neurosurgery/Or. Shaun
O'Leary

6,260.00

Rush University Medical
Center

2,242.25
11,420.46

Medical Pain Management
Services, Ltd./Dr. John
Jaworowicz

1,350.00

University
Anesthesiologists, S.C./Dr.
Asokumar
Buvanendran/Dr. Timothy
Lube now

3,068.00
Total:

$33,428.61

The Respondent is entitled to a credit for payments it has made for medical expenses
incurred by the Petitioner as a result of her injuries.

•.

ATTACHMENTTOARBITRATION DECISION
Slad Spi:lare v Emery Air, Inc.
Case No. 09 WC 7873
P~ge

8 cr 10

14I ~JC C0 131

In Support of the Arbitrator's Decision relating to (K.), Is Petitioner entitled to any
prospective medical care, the Arbitrator finds and concludes as follows:
The Arbitrator's findings and conclusions relating to the issue of causation are adopted
and incorporated herein.
The Arbitrator has found that the Petitioner's current condition of complex regional pain
syndrome is causally related to the injury of October 6, 2008. Dr. Lubenow and Dr. O'Leary
have prescribed a spinal cord stimulator trial for the Petitioner and opined that such treatment
was reasonable, necessary, and causally related medical treatment for the Petitioner. Dr.
Ruge opined that it was possible that the Petitioner has complex regional pain syndrome and
he indicated he would defer to Dr. Lubenow as to whether the Petitioner should undergo a
trial of a spinal cord stimulator. Therefore, the Arbitrator finds that the spinal cord stimulator
trial prescribed for the Petitioner by Dr. Lubenow is reasonable, necessary, and causally
related medical treatment to which the Petitioner is entitled. The Respondent is therefore
ordered to authorize. and pay all of the reasonable and necessary medical expenses
associated with, the spinal cord stimulator trial prescribed for the Petitioner by Dr. Lubenow.

In Support of the Arbitrator's Decision relating to (L.), What temporary benefits are due,
the Arbitrator finds and concludes as follows:
The Arbitrator's findings and conclusions relating to the issue of causation are adopted
and incorporated herein.
The Petitioner claimed to be entitled to temporary total disability benefits for October 7
and 8, 2008 and from February 5, 2010 through the date of hearing, March 6, 2013, a period
of 160-1/7 weeks. The Respondent claimed that the Petitioner was disabled form December
19, 2008 through February 27, 2009 and from May 29, 2009 through June 25, 2009, a period
of period of 14 1/7 weeks.
The evidence demonstrates that the Petitioner was taken off work for two days when
she was seen at Physicians Immediate Care on October 6, 2008. The Petitioner then returned
to work for the Respondent doing secretarial work until she was released to return to full duty
work on October 29, 2008. The Petitioner testified that she did return to regular work at that
time but she began to experience severe pain in her left leg and ankle again. On November
24, 2008 the Petitioner was given restrictions of sit down work only and on December 18,
2008 those restrictions were continued. On February 10, 2009, the Petitioner was notified that
her employment with the Respondent was terminated effective February 5, 2009. Following
her termination, the Petitioner continued to seek medical treatment from Dr. Crays, Dr. Bush
and Dr. O'Leary. ln September of 2009, Dr. O'Leary placed the Petitioner on work restrictions
of sedentary work only with no lifting over 10 pounds. no prolonged sitting and no prolonged
standing. In February of 2009 Dr. O'Leary recommended a spinal cord stimulator trial. The
Petitioner thereafter treated with Dr. Lubenow who prescribed a spinal cord stimulator trial for
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the Petitioner. The Petitioner has been unable to obtain that treatment through the present
time.
While there are no specific off work slips contained in the records of the Petitioner's
treating physicians subsequent to her release to return to regular work on October 29, 2008,
she was given work restrictions on November 24, 2008 and she remained under those work
restrictions at the time of her termination by the Respondent as of February 5, 2009. The
Petitioner had not reached maximum medical improvement from her injuries as of that date
and she continued to receive medical treatment thereafter. The Petitioner's physicians
testified that the Petitioner continues to be subject to work restrictions and continues to be in
need of medical treatment, specifically a spinal cord stimulator trial. Thus, the Petitioner has
not yet reached maximum medical improvement from her injury and is entitled to temporary
total disability benefits.
Therefore, having previously found that the Petitioner's present complex regional pain
syndrome condition is causally related to her October 6, 2008 work accident, the Arbitrator
finds that the Petitioner is entitled to temporary total disability benefits of $344.50 per week
from October 7, 2008 through October 8, 2008 and from February 5, 2010 through March 6,
2013, a period of 160 1f7 weeks.
The Arbitrator notes that the Petitioner testified that she began receiving
unemployment benefits from the State of Illinois shortly after her termination by the
Respondent and that those benefits continued until February 2010. As the Arbitrator has
awarded the Petitioner temporary total disability benefrts for that period of time, the Arbitrator
finds that the Petitioner is obligated to repay to the State of Illinois all of the unemployment
insurance benefits she received.

In Support of the Arbitrator's Decision relating to (M.), Should penalties or fees be
imposed upon Respondent, the Arbitrator finds and concludes as follows:

The Arbitrator's findings and conclusions relating to the issue of causation are adopted
and incorporated herein.
The Arbitrator notes the Petitioner was initially diagnosed as having suffered an ankle
strain/sprain injury. The Petitioner was taken off work for only two days and, after a short
period of light duty work, the Petitioner was released to return to regular unrestricted work.
The Petitioner returned to regular work and performed her regular duties for about three
weeks before resuming medical treatment for what was diagnosed as an ankle strain/sprain.
The Petitioner was again placed on work restrictions and her employment was subsequently
terminated. Following her termination, the Petitioner applied for and received unemployment
insurance benefits. The Arbitrator notes that in order to have received unemployment
insurance benefits, the Petitioner would have been required to certify to the State of Illinois,
that she was able and available to work. The Petitioner thereafter continued a protracted
course of treatment for her ankle and underwent numerous objective tests which were normal
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or did not demonstrate an objective basis for her complaints. The Petitioner's protracted
course of treatment eventually led to a diagnosis of complex regional pain syndrome.
Dr. Ruge, the Respondent's examining physician, reviewed the records of the
Petitioner's medical treatment and the video recordings of the surveillance conducted on the
Petitioner. Dr. Ruge testified that his examination of the Petitioner revealed marked
inconsistencies and symptom magnification and that those examination findings were
supported by the Petitioner's activities as shown in the video of surveillance conducted on the
Petitioner. Dr. Ruge was of the opinion that as a result of the 2008 incident, Petitioner suffered
a left ankle strain, with evidence of a history of concussion, and a mild soft tissue trauma, but
nothing else. Dr. Ruge further opined that Petitioner did not suffer any permanent disability as
a result of the October 6, 2008 accident and that, by the time of his deposition of March 20,
2012, she had been at MMI for a significant amount of time.
Based upon the totality of the evidence in the record, the Arbitrator finds that the
Respondent's denial of benefits to the Petitioner was not objectively unreasonable under the
circumstances. The Arbitrator, therefore, declines to award penalties in the instant matter.

STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4( d))
0 Affirm with changes
0 Rate Adjustment Fund (§8(g))
D Reverse IChoose reason!
D Second Injury Fund (§8(e) l8)
~ Modify

0
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BEFORE THE ILLINOIS WORKERS ' COMPENSATION COMMISSION

Todd Hall,
Petitioner,
vs.

Advance Packaging Teclmology Laboratories,
Respondent.

NO. 11

we 025567
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DECISION AND OPINION ON REMAND
This matter comes before the Commission on remand from the Circuit Court of Illinois, Cook
County. The Circuit Court reversed the Commission Decision related to the calculation of temporary
partial disability benefits and remanded the matter "for a recalculation ofTPD benefits due to Todd
Hall using the gross earnings rather than the net from 6/28/1 1 forward."
Based on the Circuit Court' s findings, the Commission hereby sets aside its Decision and
Opinion on Review issued on December 17, 2012 (modifying the Decision ofthe Arbitrator filed on
April 18, 20 12) and issues a Decision and Order on Circuit Court Remand in accordance with the
Circuit Court's September 11 , 2013 Order.
This case was initially heard by Arbitrator Flores who filed her Decision on April 18, 2012.
Arbitrator Flores found that Petitioner's temporary permanent disability award should be calculated
pursuant to the version of the Act in effect at the time of the injury, January 26, 2011. Arbitrator
Flores calculated the temporary partial disability, subtracting the 1tet amount Petitioner was earning in
his modified position from the average amount that he would have been able to earn at the time he
was working light duty had he been able to fully perform his regular duties. Penalties and fees were
denied. The Conunission modified the Arbitrator's award of temporary partial disability to clarify
her Decision and include credit that had been omitted. The remainder of the Arbitrator's Decision
was affirmed and adopted.
Respondent appealed the Commission Decision to the Circuit Court of Cook County, which
by order of September 11, 2013, reversed and remanded the temporary partial disability portion of the
Commission Decision with directions to recalculate the temporary partial disability benefits using
Petitioner's gross earnings, rather than his 11et earnings, at his modified position. No other issues
were addressed by the Court.

11 we 025567
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At the time ofPetitioner's injury, on January 26, 2011, §S(a) ofthe Act
provided that the
temporary partial disability rate should be equal to two-thirds of the difference between the average
amount that the employee would have been able to earn in the full performance of the job in which he
was engaged at the time of accident and the net amount he earned in the modified job. On 6/28/11,
§8(a) was amended to provide temporary partial disability at two-thirds the difference between the
full performance earnings and the gross amount earned in the modified job. This amendment resulted
in a reduction in the amount of temporary partial disability for which Respondent is liable, so the
application of the amended version, as ordered by the Circuit Court, will reduce Petitioner's
temporary partial disability award significantly.
According to the rules of statutory construction, the version of §S(a) that is to be applied is
detennined by whether the amendment is considered substantive or procedural. Substantive
amendments are generally not applied retroactively, but procedural amendments may be so applied.
In the Arbitrator's Decision and the Conunission's Decision on Review affirming and adopting that
decision, the Conunission found the amendment to be substallfive, as it affected Petitioner's
substantil'e right to temporary partial disability benefits under the Act. Respondent argued before the
Commission, and the Circuit Court found, that Petitioner's substantive right to temporary partial
disability was not affected by the amendment. The Court implicitly found that the method of
calculating temporary partial disability was not a substantive provision, but merely procedural, and
therefore should have been applied retroactively to calculate Petitioner's temporary partial disability.
Pursuant to the Circuit Court's directions, the Commission calculates Petitioner's temporary
partial disability as follows:

Dates worked
6/30-7/6/11
717-7113/ 11
7/14-7/20/11
7121-7/27111
7/28-8/3/11
8/4-8/ 10/ 11
8/11-8117111
8/ 18-8/24/ 11
8/25-8/31/11
9/ 1-9/7/11
9/8-9/ 14/ 11
9/15-9/21111
9/22-9/28/11
9/29-1 0/5/ 11
10/6-10/12/11
10/13-10/19/11
10/20-10/26/11
10/27-11 /2/11
11/3-11/9/ 11
11/ 10-11116/11
11117-11/23/11

Income
Full Duty Light Duty
Potential
Gross

$800.00 - $298.00 =
$800.00 - $338.00 =
$800.00 - $326.00 =
$800.00- $389.00 =
$800.00- $374.00 =
$800.00- $338.00 =
$800.00- $350.00 =
$800.00- $368.00 =
$800.00 - $336.00 =
$800.00 - $426.00 =
$800.00- $353.00 =
$800.00- $353.00 =
$800.00- $338.00 =
$800.00- $374.00 =
$800.00 - $380.00 =
$800.00 - $374.00 =
$800.00- $386.00 =
$800.00- $639.38 =
$800.00 - $808.13 =
$800.00- $667.50 =
$800.00-$810.00 =

Difference
$502.00 X 2/3 =
$462.00 X 2/3 =
$474.00 X 2/3 =
$411.00 X 2/3 =
$426.00 X 2/3 =
$462.00 X 2/3 =
$450.00 X 2/3 =
$432.00 X 2/3 =
$464.00 X 2/3 =
$374.00 X 2/3 =
$447.00 X 2/3 =
$447.00 X 2/3 =
$462.00 X 2/3 =
$426.00 X 2/3 =
$420.00 X 2/3 =
$426.00 X 2/3 =
$414.00 X 2/3 =
$160.62 X 2/3 =
NO LOSS
$132.50 X 2/3 =
NO LOSS

TPD owed
$334.67
$308.00
$316.00
$274.00
$284.00
$308.00
$300.00
$288.00
$309.33
$249.33
$298.00
$298.00
$308.00
$284.00
$280.00
$284.00
$276.00
$107.08
$ 88.33
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11/24-11 /30/ 11
12/ 1-12/711 1
12/8-12/14/ 11
12/1 5-12/21 / 11
12/22-12/28/1 1
12/29/ 11-1/4/ 12
1/5- 1111/ 12
1/12- 1/1811 2
1/ 19-1 /25/1 2
1/26-2/111 2
2/2-2/8/1 2
2/9-2/1511 2

14 IWC C0 132
$800.00- $717.50 =
$800.00 - $735.00 =
$800.00- $822.08 =
$800.00- $847.50 =
$800.00- $652.50 =
$800.00 • $785.20 =
$800.00-$686.50 =
$800.00 • $660.05 =
$800.00 - $667.50 =
$800.00 • $696.30 =
$800.00 • $712.50 =
$820.00*-$694.50 =

TOTAL TPD 0\VED BY RESPONDENT

$ 82.50 X 2/3 =
$ 65.00 X 2/3 =
NO LOSS
NO LOSS
$147.50 X 2/3 =
$ 14.80 X 2/3 =
$113.50 X 2/3 =
$139.95 X 2/3 =
$132.50 X 2/3 =
$103.70 X 2/3 =
$ 87.50 X 2/3 =
$125.50 X 2/3 =

$ 55.00
s 65.00

s 98.33
$ 9.87
$ 75.67
$ 93.30
$ 88.33
69.13
$ 58.33
83.67

s
s

$5,891.37

The modification ordered by the Circuit Court results in a reduction in temporary partial
disability from the amount ordered by the Arbitrator in the amount of$2,548.25.
The parties stipulated prior to hearing that Respondent paid and should receive credit for
payment of $4,203.26 in temporary partial disability and $165.67 in overpayment of temporary total
disability. The Commission finds that these amounts should be credited against Respondent's
liability for $5,891.3 7 for temporary partial disability, leaving S1,522.44 net liability.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner $1 ,522.44 in underpaid temporary partial disability benefits. The Commission finds that
Petitioner is entitled to a total of $5,891.3 7 in temporary partial disability benefits for the 33-317 week
period from June 27, 2011 through February 15, 2012. The parties agreed that Respondent is entitled
to a credit of $4,203.26 for temporary partial disability payments and $165.67 in overpayment of
temporary total disability payments, leaving $1 ,522.44 for the net underpayment of temporary total
and partial disability payments.
IT IS FURTHER ORDERED BY THE COMMISSION that penalties and fees under Sections
19(k), 19(1) and 16 ofthe Act are denied.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for
all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration
of the time for filing a written request for Summons to the Circuit Court has expired without the filing
of such a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $1 ,600.00. The party commencing the proceedings for review in the Circuit Comt shall file
with the Conunission a Notice oflntent to File for Review in Circuit Court.

DATED:

FEB 25,ZDIJI-

Kevin W. Lamborn
drd dak
o-0 1 •'28114
68
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STATE OF ILLINOIS
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COUNTY OF LAKE
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0 Second Injury Fund (§8(e)l8)
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~
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RAYMOND JONES,
Petitioner,

NO: 12 we 44243

VS.

KELLY SERVICES, fNC.,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § l9{b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, medical, prospective medical, and temporary total disability (TTD) and being
advised of the facts and applicable law, modifies the Decision of the Arbitrator as stated below
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
Ill.2d 327,399 N.E.2d 1322,35 Ill.Dec. 794 (1980).
The Commission modifies the Decision of the Arbitrator and finds that Mr. Jones failed
to prove that he was temporary and totally disabled from December 21, 2012 through January 8,
2013. Dr. Bruce Summerville examined Mr. Jones on December 20, 2012. Dr. Summerville
provided Petitioner with left arm restrictions consisting of no lifting, carrying, pushing or pulling
greater than 10 pounds, and no overhead work. PX.2. The Petitioner testified that his supervisor,
Eloy Vela, offered him light duty work. T.35. The Petitioner, however, did not return to work as
it was his belief that Mr. Vela terminated him. /d.
The Commission finds that the Petitioner's testimony as to his alleged termination is not
supported by the evidence. The Petitioner's testimony is contradicted by both Mr. Vela and Paul
McConnell. Mr. Jones testified that he informed Mr. Vela of his work restrictions and light duty
work was provided to him. However, he then testified that he was terminated by Mr. Vela. Mr.
Vela testified that he never spoke to the Petitioner after December 5, 2012. Further, Mr.
McConnell testified that, as the Branch Manager for Kelly Services, he would have been made
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aware of the Petitioner's termination. However, he never received such notice. T.74.- T.75.
There is no credible evidence supporting Petitioner's testimony regarding the alleged
termination. Further, there is no evidence indicating that the Petitioner was unable to work light
duty from December 21,2012 through January 8, 2013.
Therefore, the Commission modifies the Decision of the Arbitrator and finds that
Petitioner is not entitled to TID benefits.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on May 6, 2013, is hereby modified as stated above, and otherwise affirmed and
adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$1,724.00 for medical expenses under §8(a) of the Act pursuant to the fee schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent authorize and
pay for the MR arthrogram as recommended by Dr. Summerville and Dr. Tonino.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $1, 700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review ·n ircuit Court.
DATED:
MJB/tdm
2/10/2014
052

FEB 2 6 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

JONES, RAYMOND D

Case#

12WC044243

Employee/Petitioner

KELLY SERVICES INC
Employer/Respondent

On 5/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0512 NOONAN PERILLO POLENZANI & MARKS
JASON S MARKS
25 N COUNTY ST
WAUKEGAN, ll 60085

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
KAREN A HAARSGAARD
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602-4195

STATE OF ILLINOIS

0

)

0

)SS.
COUNTY OF McHenry

0

)

Injured Workers' Benefit Fund (§4(d))

Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)t8)

[8] None of the above
ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Raymond D. Jones

Case # 12 WC 44243

Employec!Pctitioner

v.
Kelly Services, Inc.

Consolidated cases:

---

Employer1Respondcnt

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Waukegan, on March 25, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below. and attaches those findings to this document.
DISPUTED ISSUES

A.

0

C.
D.

[8J Did an accident occur that arose out of and in the coW'Se of Petitioner's employment by Respondent?

E.
F.

D Was timely notice of the accident given to Respondent?

G.
H.

D What were Petitioners earnings?
0 What was Petitioner's age at the time of the accident?

I.

D What was Petitioner's marital status at the time of the accident?

J.

[8] Were the medical services that were provided to Petitioner reasonable and necessary?

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?

0

What was the date of the accident?

[8J Is Petitioner's current condition of ill-being causally related to the injury?

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L.

[8]
[8] What temporary benefits are in dispute?

M.

0

K.

Has Respondent

0

TPD
0 Maintenance
~ TID
Should penalties or fees be imposed upon Respondent?

N. DIs Respondent due any credit?

0.

0

Other

IC:4rbDfc/ 9(b) 2 '/0 100 W. Randolph Street IIJ-200 Chicago. IL 6060/ J I ],8 f./·6611 Toll.jrte 866/Jj].J/JJJ
Wtb silt: www 1\~cc. il.gov
Dowrulolt offlcts · Colliruvillt 6181JJ6-J JjO Peoria JO?· 67/.JO /9 Rockford 81 Ji 98 7• 7292 Springfield ] 17: 78J· 708-1

141 ~1 C'C ~ .LS 3
FINDINGS

On the date of accident, 12/3/12, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship tlid exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $1,669.20; the average weekly wage was $333.84.
On the date of accident, Petitioner was 42 years of age, single with 2 dependent children.
Respondent has 1101 paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of$286.00/week for 2 517 weeks,
commencing 12/21/12 through 1/8/13, as provided in Section S(b) of the Act.
Jliedical benefits
Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, of
$1,057 to Advocate Condell Medical Center, $36.00 to lake County Radiology, and $631 to Illinois
Bone and Joint-lake Shore Orthopedics, as provided in Sections S(a) and 8.2 of the Act.
Other
Respondent shall authorize and pay for MR arthrogram recommended by Dr. Summerville and Dr. Tonino.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

~ /_p_p

s /6/; :J

Signature of Arbitrator

K'Arb0ecl9(b)

Date

MAY -6 2013

..
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Illinois Workers' Compensation Commission
Raymond Jones
Employee/Petitioner
v.
Kellv Services~ Inc.
Employer/Respondent

)
)
)
)
)
)
)

Case No.:

12 we 44243

Setting:

Woodstock

FINDINGS OF FACT AND CONCLUSIONS OF LAW IN SUPPORT OF
ARBITRATOR'S 19(b) DECISION
FINDINGS OF FACT
Testimony of Raymond Jones
Petitioner began employment with Respondent, a temporary agency, in approximately
September of 2012. His first job assignment was with Baxter. In November of 2012 he was
reassigned by Respondent and placed at Medela in McHenry.
Medela assembles and distributes breast pumps. Petitioner was placed on an assembly
line at Medela where he was charged with packing product into boxes, pushing the boxes
through a taping machine and then loading the boxes onto a pallet.
On December 3, 2012, Petitioner was loading four to five boxes at a time from the
assembly line to the pallet. Petitioner did not stack the boxes on top of each other in order to
move them. Rather, he pushed four to five boxes together, side by side, placed his hands around
the outermost box on each side, squeezed the boxes together and transported them to the pallet.
Petitioner stacked the pallet to about eye level after which he was forced to reach overhead. As
Petitioner was stacking boxes overhead he felt and heard a pop in his left shoulder.
Petitioner reported the incident to Eloy Vela, an onsite supervisor from Respondent.
Eloy instructed Petitioner to speak with a nurse from Medcor about the injury. Petitioner was
instructed to go home, apply ice to his shoulder and use over the counter medication. While at
home that day Petitioner noticed a defonnity in his left shoulder and his girlfriend helped him
maneuver the shoulder back in place.
In light of ongoing problems with his shoulder, Petitioner called in sick to work the
following day. He returned to work on December 5, 2012, but was instructed to perfonn light
duty. Petitioner was eventually seen in the emergency room at Condell Medical Center on
December 7, 2012, with complaints of left shoulder pain. He was referred to an orthopedic
surgeon for further care and treatment.

..

Petitioner saw Dr. Summerville of Illinois Bone and Joint Institute on December 20,
2012. He was provided with an injection and given light duty work restrictions. The injection
helped, but wore off after a short period of time. Petitioner returned to see Dr. Summerville on
January 10, 2013, at which time he recommended an MR arthrogram of the left shoulder. He
also provided Petitioner with additional light duty work restrictions at that time.
Petitioner has not worked since December 6, 2012. He has not been paid any temporary
total disability benefits. Petitioner was advised of Respondent's light duty offer of employment
shortly after Ben McConnell's letter of January 7, 2013. Petitioner testified that he left a
message for Ben McConnell in response to the job offer, but received no response.
Notwithstanding the documentation submitted by Respondent, Petitioner did not actually
receive payment from Respondent for the period of time beyond which he last worked on
December 6, 2012.
Testimony of Eloy Vela

E1oy Vela is a senior staffing supervisor for Kelly Services. He works at Medela in
McHenry. Petitioner advised him of an injury to his left shoulder on December 3, 2012. He
instructed petitioner to contact Medcor regarding the incident.
Petitioner called in sick to work on December 4, 2012. When he returned to work on
December 5, 2012, he was placed in the "rework" area so he could perform light duty.
Petitioner's regular job did involve overhead work.
Eloy Vela did not receive any messages or contact from Petitioner after his last day
worked.
Testimony ofPaul Ben ft-lcComrell

Ben McConnell is the branch manager for Kelly Services. He offered Petitioner light
duty to begin on January 9, 2013, pursuant to his letter of January 7, 2013. He denies receiving
any contact from Petitioner in response to this job offer.
He testified regarding Respondent's payroll system and payroll records. Employees are
paid by direct deposit or on a company issued debit card. The records do not reflect whether
Petitioner was paid by direct deposit or debit card. Ben McConnell indicated that the records
reflect that Petitioner was paid for days beyond December 6, 2012. However, the records do not
reflect, and he has no way to determine, whether Petitioner actually received those funds.
Eloy Vela is the onsite supervisor for Respondent at Medela. Espe Hart would have been
Petitioner's supervisor at Medela. It was the responsibility of Respondent's supervisor, Eloy
Vela, to approve any payroll requests.
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J'Uedical Records
Petitioner was seen in the emergency room at Condell Medical Center on December 7,
2012. At that time he reported having sustained an injury to his left shoulder four days ago at
work while lifting boxes. PX 1J p. 21. He was noted to have symptoms of pain with range of
motion and that he "could not move the shoulder/elevate the shoulder" after the injury. PX 1, p.
21. Physical examination indicated tenderness to the left lateral shoulder. PX 1, p. 22.
Petitioner's left shoulder was x-rayed, he was diagnosed with a left shoulder strain and referred
to an orthopedic surgeon. PX 1, p. 23 - 25.
Petitioner was next seen at Illinois Bone and Joint by Dr. Bruce Summerville on
December 20, 2012. PX 2, p. 10. At that time he reported that he was injured at work on
December 3, 2012, while lifting boxes. PX 2, p. 10, 12. He was noted to have ongoing pain in
the anterior superior shoulder region and with overhead motion. PX2, p.l2. He denied any prior
problems with regard to his shoulder. PX 2, p. 12. Physical examination noted tenderness of the
left shoulder and "positive impingement" sign. PX 2, p. 12. Dr. Summerville diagnosed
Petitioner with a left shoulder sprain and impingement syndrome, provided him with a cortisone
injection and light duty work restrictions of no lifting, pushing, carrying or pulling greater than
10 pounds with the left arm as well as no overhead work. PX 2, p. 12, 13, 17.
Petitioner returned to see Dr. Summerville on January 10, 2013. PX 2, p. 8. Dr.
Summerville noted that the injection provided relief for about a week, but that the symptoms
returned. PX 2, p. 8. He noted pain over the lateral deltoid region and, particularly, with
overhead motion. PX 2, p. 8. Physical examination demonstrated a positive impingement and
positive SLAP sign. PX 2, p. 8. Dr. Summerville's assessment was "left shoulder sprain" and he
provided Petitioner with a prescription to obtain an MR arthrogram. PX 2, p. 9-9, 14. He also
provided Petitioner with ongoing work restrictions of no lifting, carrying, pushing or pulling with
the left hand greater than 10 pounds as well as no overhead work. PX 2, p. 9, 16.

11UE- Dr. Toni11o
Petitioner was seen by Dr. Tenino for a Section 12 examination on February 21, 2013.
He provided a history of an injury to his left shoulder that he sustained on December 3, 2012,
while "lifting four to five boxes to stack them on top of other boxes which were on a pallet." At
that time he felt a painful pop in his left shoulder. At the time of the IME, Petitioner continued
to complain of pain in his left shoulder and, particularly, with overhead activities. See RX 6.
Dr. Tenino examined Petitioner and noted that his elevation was significantly decreased
on the left as compared to the right ( 100 degrees versus 160 degrees). Likewise, his external
rotation was noted to be limited on the left as compared to the right (30 degrees versus 60
degrees). Dr. Tenino noted "pain with rotator cuff testing of the left shoulder." See RX 6.
Dr. Tenino reviewed Petitioner's records from Condell Medical Center and Dr.
Summerville. After his review of the records and examination of Petitioner, his impression was
"possible labrel tear and subacromial impingement" of the left shoulder. His opinion is that " an
MRI arthrogram is indicated." Dr. Tenino specifically stated that it was his opinion that "the
patient's left shoulder condition is related to the injury that occurred on the 3rd of December,
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2012." The basis for his opinion is Petitioner's lack of any prior shoulder problems, the fact that
it was reported on the day of the injury and that the mechanism of injury is consistent with
examination findings. Dr. Tonino indicated that Petitioner has not reached maximum medical
improvement since further diagnostic testing is indicated. He is capable of working with a five
pound lifting restriction with no overhead or repetitive use of the left ann. Petitioner's subjective
symptoms are consistent with his objective findings and there is no evidence of symptom
magnification. See RX 6.
IN SUPPORT OF THE ARBITRATOR'S DECSION REGARDING C (ACCIDENT),
THE ARBITRATOR FINDS AS FOLLOWS
Petitioner testified regarding the work accident that occurred on December 3, 2012, and
offered specific testimony regarding the mechanics of his injury. Petitioner was moving four to
five boxes at a time to stack them on a pallet. Petitioner aligned the boxes side by side. In order
to move them he extended his arms outward and pressed the end of each side oi the row of boxes
and then lifted them onto the pallet. When Petitioner reached a certain level he was forced to
reach overhead at which time he heard a pop and felt pain in his left shoulder.
Petitioner testified that he reported the injury immediately to Eloy Vela, Respondent's
onsite supervisor at Medela. Eloy Vela confirmed that Petitioner reported the injury on
December 3, 2012.
Finally, an incident report was filled out by Espe Hart, Petitioner's supervisor at Medela,
regarding the incident. PX 4. The incident report is consistent with Petitioner's testimony as to
the mechanism of injury.
In light of the foregoing, the Arbitrator does hereby find that Petitioner sustained an
accident on December 3, 2012, that arose out of and in the course of his employment with
Respondent.
IN SUPPORT OF THE ARBITRATOR'S DECSION REGARDING F (CAUSAL
CONNECTION) AND K (PROSPECTIVE MEDICAL), THE ARBITRATOR FINDS AS
FOLLOWS

Petitioner spoke with a nurse at Medcor on the date of the accident and was diagnosed
with a sprain/strain of the left shoulder. RXI . He was seen in the emergency room at Condell
Medical Center four days later on December 7, 2012, where he was also diagnosed with a
shoulder strain and given instructions to follow-up with an orthopedic surgeon. PX 1, p. 24.
Petitioner sought treatment with Dr. Bruce Summerville of Illinois Bone and Joint Institute and
was first seen on December 20, 2012. PX 2, p. 12 -13. Dr. Summeryille diagnosed Petitioner
with a left shoulder sprain and impingement syndrome and provided him with an injection. PX
2, p. 12- 13. Petitioner returned to see Dr. Summerville on January 10, 2013. PX 2, p. 8. It
was noted that the injection provided minimal relief and he had continued symptoms of left
shoulder pain especially with overhead motion. PX 2, p. 8-9. Dr. Summerville recommended
an MR arthrogram. PX 2, p. 9, 14.

V_!J

i)

...
Dr. Tonino, Respondent's examining physician, examined Petitioner as well as reviewed
his medical records. His impression is that Petitioner has a possible labrel tear and subacromial
impingement of the left shoulder and that this condition is related to the work accident that
occurred on December 3, 2012. RX 6. Dr. Tonino cited a lack of any prior injury to Petitioner's
left shoulder, the fact that it was reported on the date of incident and noted the mechanism of
injury to be consistent with his examinations findings as the basis for his opinion. RX 6. Dr.
Tonino noted that Petitioner's subjective complaints are consistent with his objective findings
and that there is no evidence of symptom magnification. RX6. He concurs with the
recommendation for an MR arthrogram. RX 6.
In light of the above, the Arbitrator does hereby find that the Petitioner's condition of illbeing is causally related to the work accident that occurred on December 3, 2012. The arbitrator
further orders Respondent to authorize and pay for the MR arthrogram recommended by Dr.
Summerville and Dr. Tonino.
IN SUPPORT OF THE ARBITRATOR'S DECSION REGARDING J (RESONABLE
AND NECESSARY MEDICAL SERVICES), THE ARBITRATOR FINDS AS FOLLOWS
Based on the Arbitrator's decision regarding C (accident) and F (causal connection) the
Arbitrator hereby orders Respondent to pay Petitioner's reasonable and necessary medical
services, pursuant to the medical fee schedule, of $1,057.00 to Advocate Condell Medical
Center, $36.00 to Lake County Radiology and $631.00 to Illinois Bone and Joint- Lake Shore
Orthopedics.
IN SUPPORT OF THE ARBITRATOR'S DECSION REGARDING L (TEMPORARY
TOTAL DISABILITY), THE ARBITRATOR FINDS AS FOLLOWS
While Petitioner did not work after December 6, 2012, he did not have work restrictions
until being seen by Dr. Summerville on December 20, 2013. PX 2, p. 12, 17. Respondent did
not offer light duty employment to Petitioner until January 9, 2013, as indicated in Ben
McConnell's letter of January 7, 2013. PX 5. Petitioner declined Respondent's offer of light
duty employment pursuant to his email that was sent on January 10, 2013. RX 7.
In light of the above, the Arbitrator finds that the Petitioner is entitled to temporary total
disability benefits for the period December 21, 2012, through January 8, 2013, or a period of 2
and 5/7ths weeks. As Petitioner's average weekly wage is $333.84 and he has two dependents,
Petitioner is entitled to the statutory minimum temporary total disability rate of $286.00 per
week. AX 1, paragraph 5 and 6.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

TERRY BONE,
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Petitioner,

vs.
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we 43241

ARAMARK MANAGEMENT SERVICES,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of nature and extent and being
advised of the facts and applicable law, modifies the Decision of the Arbitrator as stated below
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.
The Commission modifies the Decision of the Arbitrator and finds that the Petitioner
sustained fifteen percent loss of use of the right foot as the result of his September 23, 2011
work-related accident.
According to Section 8.1 (b) of the Act, for accidental injuries that occur on or after
September 1, 2011, permanent partial disability shall be established using the following criteria:
(a) A physician licensed to practice medicine in all of its branches preparing a
permanent partial disability impairment report shall report the level of impairment
in writing. The report shall include an evaluation of medically defined and
professionally appropriate measurements of impairment that include, but are not
limited to: loss of range of motion; loss of strength; measured atrophy of tissue
mass consistent with the injury; and any other measurements that establish the
nature and extent of the impairment. The most current edition of the American

11 we 43241
Page2

i4IWCC01 34

Medical Association's "Guides to the Evaluation of Permanent Impairment" shall
be used by the physician in determining the level of impairment.
(b) In determining the level of permanent partial disability, the Commission shall
base its determination on the following factors:
(i)
(ii)
(iii)
(iv)
(v)

the reported level of impairment pursuant to subsection (a);
the occupation of the injured employee;
the age of the employee at the time of the injury;
the employee's future earning capacity; and
evidence of disability corroborated by the treating medical records.

No single enumerated factor shall be the sole determinant of disability. In
determining the level of disability, the relevance and weight of any factors used in
addition to the level of impairment as reported by the physician must be explained in a
written order.
Mr. Bone was 39 years old when he sustained a right Achilles laceration on September
23, 2011. He underwent open repair of the Achilles tendon on September 26, 2011. PX.4. The
Petitioner returned to work full-duty and without restriction on August 10, 2012. PX.3. He
currently performs the same duties as he did prior to the accident and earns fifty cents more per
hour than he did prior to the accident. T.l3, T.19. Subjectively, the Petitioner experiences some
pain while pushing a cart uphill. T.17. He also experiences some tightness in the morning or if it
is cold outside. Jd He will also develop a shooting pain up to the kneecap, while walking on
uneven ground. The shooting pain causes his knee to buckle. /d. The Petitioner testified that he
has not sought medical treatment since August 2012 and does not take pain medication. T.20.
Dr. John Krause performed an AMA rating. He found Petitioner has a six percent
combined lower extremity impairment which converts to a two percent person-as-the-whole
impairment. RX.3. pg.5. Dr. Krause testified that the Petitioner has atrophy of the calf,
thickening of the Achilles tendon and diminished range of motion, all of which are permanent.
RX.3. pg.30. Dr. Krause found that the Petitioner has satisfactory alignment, full hind foot
motion, satisfactory plantar flexion and normal sensibility. Id
Applying Section 8.1 (b) to the above facts, the Commission finds that the Petitioner
sustained 15% loss of use of the right foot.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on August 30, 2013, is hereby modified as stated above, and otherwise affirmed
and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$489.92 per week for a period of25.05 weeks, as provided in §8(e) of the Act, for the
reason that the injuries sustained caused the Petitioner 15% loss of use of the right foot.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
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interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $12,300.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB 2 6 2014

MJB/tdm
0:2-10-14
052
Thomas J. Tyrre

{LtJ
Kevin W. Lambo

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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BONE. TERRY

Case#

11WC043241

Emp loyee/Petilioner

ARAMARK
Employer/Respondent

On 8/30/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1580 BECKER SCHROADER & CHAPMAN PC
NATHAN BECKER
3673 HWY 111 PO BOX 4BB
GRANITE CITY, IL 62040

0560 WIEDNER & MCAULIFFE LTD
MARY SABATINO
1 N FRANKLIN ST SUITE 1900
CHICAGO, ll 60606

1 4 I \V CC 0 1 3 4
0
0
0

STATE OF ILLINOIS
)SS.
COUNTY OF MADISON

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)l8)

cgj None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

Terrv Bone

Case# 11 WC 43241

Employee/Petitioner

v.

Consolidated cases: _ __

ARAMARK
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment ofClaim was filed
in this matter, and a Notice ofHearing was mailed to each party. The matter was heard by the Honorable William
R. Gallagher, Arbitrator of the Commission, in the city of Collinsville, on July 22, 2013. By stipulation, the
parties agree:

On the date of accident, September 23, 2011, Respondent was operating under and subject to the provisions of
the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $42,459.56, and the average weekly wage was $816.53.
At the time of injury, Petitioner was 39 years of age, married with 3 dependent child(ren).
Necessary medical services and temporary compensation benefits have been provided by Respondent.
Respondent shall be given a credit of$7,543.06 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of$7,543.06. The parties stipulated that all TID had been paid in full by
Respondent.

/CArbDecN&:E 11/0 /00 W Randolph Streer 118-100 Chicago. IL 6060/ 3111814-661/ Toll.jree 866/352-3033 Web site. www.iwcc.il.gov
Downstate offices: Collinsville 6/81346-3450 Peoria 309167/ -30/9 Rockford 8 151987-7292 Springfield 2171785-7084
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After reviewing all of the evidence presented, the Arbitrator makes findings regarding the nature and extent of
the injury, and attaches the fmdings to this document.

ORDER

Respondent shall pay Petitioner the sum of $489.92 per week for a period of 50.1 weeks because the injury
sustained caused the 30% loss of use of the right foot, as provided in Section 8(e) of the Act.

a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS UNLESS

STATEMENT OF INTEREST RATE IF the

Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee 1s appeal results in either no change or a decrease in this award, interest shall not accrue.

August 26. 2013
Date
ICArbDecN&E p.2

141 bl c c ij 134
Findings of Fact
Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on September 23, 2011.
At trial, counsel for the parties stipulated that Petitioner did sustain a work-related accident,
temporary total disability benefits were paid in full and all related medical bills had either been
paid or would be paid pursuant to the Act and fee schedule. Accordingly, the only disputed issue
at trial was the nature and extent of disability.
Petitioner worked for Respondent as a shuttle driver and, on September 23, 2011, a cart full of
mats broke loose and rolled striking the Petitioner in the back of the right foot and ankle.
Following the accident Petitioner went to the ER of Gateway Regional Hospital and was
diagnosed with a contusion and laceration of the right heel as well as a laceration of the right
Achilles tendon.
Petitioner was subsequently treated by Dr. Craig Beyer, an orthopedic surgeon, who initially saw
Petitioner on September 26, 2011. Dr. Beyer diagnosed Petitioner as having a complete traumatic
laceration of the Achilles tendon. Dr. Beyer recommended that Petitioner have corrective surgery
and he performed an open repair surgical procedure that same day. Following the surgery,
Petitioner remained under Dr. Beyer's care and received physical therapy.
At the direction of the Respondent, Petitioner was examined by Dr. John Krause, an orthopedic
surgeon, on December 12, 2011. Dr. Krause reviewed medical reports provided to him by the
Respondent and examined the Petitioner. Dr. Krause opined that Petitioner had sustained a near
complete laceration of the Achilles tendon which had been treated appropriately by Dr. Beyer.
He also opined that Petitioner was not at MMI and that he could work but with restrictions of
sitting with intermittent standing and no lifting more than 20 pounds.
Petitioner remained under Dr. Beyer's care who discharged him from treatment and released him
to return to work without restrictions on January 31, 2012. When Petitioner returned to work at
that time, he experienced considerable difficulties in performing his duties, in particular, pushing
the heavy carts. Petitioner testified that when he was required to push these carts uphill that his
ankle would roll.
Because of his continued symptoms, Petitioner was seen by Dr. Jeffrey Johnson, an orthopedic
surgeon, on March 30, 2012. Petitioner informed Dr. Johnson of the history of the work-related
accident and the corrective surgery performed by Dr. Beyer. He also informed Dr. Johnson that
he experienced a burning pain when he attempted to push heavy carts as well as intermittent
popping and pain in the ankle joint. On examination, Dr. Johnson noted that the Achilles tendon
was thickened, there was ankle tenderness, atrophy of the calf musculature, a positive Tinel' s
sign over the sural nerve and no swelling. Dr. Johnson opined that Petitioner had sural nerve
neuritis because of nerve entrapment/injury at the site of the surgical incision.
Dr. Johnson recommended Petitioner continue with rehabilitation and that he have an MRI scan
performed. An MRI was performed on May 11, 2012, which revealed significant thickening of
the Achilles tendon but no other pathology. Dr. Johnson saw Petitioner that same day and his
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condition was improved. Dr. Johnson's examination revealed tenderness of the area of the
surgical incision and a full range of motion but there was still right calf atrophy. Dr. Johnson
opined that no surgery was indicated and that the sural nerve sensitivity would improve with
therapy. Dr. Johnson authorized Petitioner to return to work with an 800 pound pushing
restriction. Dr. Johnson saw Petitioner again on August 10, 2012, and Petitioner's complaints and
findings on examination, including the calf atrophy, were consistent with the prior examination
of May 11, 2012. Dr. Johnson released Petitioner to return to work without restrictions and
discharged him from care.
On December 10, 2012, Petitioner was examined for the second time by Dr. Krause. On
examination Dr. Krause noted a slightly diminished range of motion and also observed the
atrophy of the right calf. He opined that there was an AMA impairment rating of six percent
(6%) of the lower extremity which computed to a rating of two percent (2%) of the whole
person.
Dr. Krause was deposed on June 26, 2013, and his deposition testimony was received into
evidence at trial. Dr. Krause's deposition testimony was consistent with his medical reports and
he reaffirmed his opinion that there was an impairment of six percent (6%) of the right lower
extremity under the AMA guidelines. On cross-examination, Dr. Krause agreed that impairment
and disability are two different concepts and that in arriving at Petitioner's impairment rating he
did not consider Petitioner's complaints of pain. He also agreed that the diminished range of
motion and calf atrophy that he observed on examination were permanent conditions.
At trial Petitioner testified that he still has pain in his ankle which goes up to his knee and that he
still experiences tightness in the ankle especially during cold weather. The Petitioner also stated
that he continues to experience pain whenever he has to walk on uneven ground. He did agree
that he was able to return to work and perform all of his job duties. Petitioner is also presently
making $.50 more per hour than he was at the time of the accident.
Conclusions of Law
The Arbitrator concludes that Petitioner has sustained permanent partial disability to the extent
of 30% loss of use of the right foot.
In support of this conclusion the Arbitrator notes the following:

Dr. Krause opined that there was an AMA impairment rating of six percent (6%) of the right
lower extremity. When deposed, Dr. Krause agreed that impairment and disability are separate
concepts and that Petitioner's diminished range of motion and atrophy of the calf musculature
were permanent conditions.
Petitioner is employed as a shuttle driver and his job duties require him to push heavy carts and
this will likely cause him to experience ongoing symptoms in his right ankle.
At the time of the accident, Petitioner was 39 years of age meaning that he will have to live with
the effects of this injury for a significant period of time.
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There was no evidence of the effects of this injury will have any effect on Petitioner's future
earning capacity.
The medical treatment records revealed that Petitioner sustained a tear of the Achilles tendon
which required surgical repair.
Dr. Johnson noted that Petitioner has thickening of the Achilles tendon, atrophy of the calf
musculature and sural nerve neuritis.

Petitioner's ongoing complaints arvtent with the type of injury he sustained.

I
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Illinois Department of Transportation,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of causal connection, average weekly wage,
temporary total disability benefits, medical expenses and permanency, modifies the Decision of
the Arbitrator as stated below, and otherwise affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.
The Commission notes that in finding that Petitioner failed to prove that his condition of
ill-being was causally related to the March 28, 2011 accident, the Arbitrator relied on Petitioner's
medical records and found that they were "inconclusive as to whether or not Petitioner suffered a
stroke the morning of March 28,2011 prior to going to work." {Arb.Dec.5) The Arbitrator noted
that Petitioner reported having suffered a visual abnormality that morning before going to work.
(Arb.Dec.S, PX3) The Arbitrator also indicated that Petitioner failed to provide an expert opinion
linking Petitioner's symptoms to the March 28, 2011 accident. {Arb.Dec.S)
After a complete review of the record, the Commission agrees with the Arbitrator that
Petitioner complained of visual impairment when he woke up on March 28, 2011. However, the
Commission notes that the record shows that despite this, Petitioner went to work and was able
to do his job without problem until the undisputed work accident occurred. Furthermore,
Petitioner testified that the visual impairment was only for "[a] couple of seconds." {T.36) The
symptoms in question in this case are Petitioner's headaches and left side paresthesias. The
medical records and Petitioner's uncontested testimony establish that these symptoms started
after the work accident. The Commission further notes that as Petitioner received treatment for
the injuries sustained from the work accident, Petitioner complained not of visual impairment but
of ongoing headaches and left side paresthesias, symptoms which, again, according to the
medical records, appeared shortly after the work accident. {PXI, PX3, PX6, PX7)
The Commission also finds that Petitioner did, in fact, provide expert opinion linking his
headaches and left side paresthesias to the March 28, 2011 accident. On July 16, 2012,
Petitioner called Dr. Robert R. Rivers, his treating physician, and asked if his transient ischemic
attack (hereinafter "TIA") was caused by the March 28, 2011 work accident. {PX7) Dr. Rivers
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reviewed the medical records and diagnostic exams and explained that Petitioner "[h]aving a
vascular TIA would seem an unlikely coincidence. Seeing him after his discharge from the
hospital with his dysesthesia and H/A [headache] made a post concussive injury a more likely
co11sideratio11 although I could not rule out a TIA." (PX7, emphasis added) Petitioner then saw
Dr. Nicholas Schlageter, his neurologist, on July I 7, 2012. (PX6) Dr. Schlageter specifically
stated that Petitioner's "[s]ymptoms from head trauma in March resolved by November" and
indicated that Petitioner's post-concussion syndrome, caused by the work accident, had resolved.
(PX6) That same day, Dr. Schlageter wrote to Dr. Rivers and explained that Petitioner's
diagnosis was resolved post-concussion syndrome and that the post-concussion syndrome had
been "caused by overhead garage door falling and hitting [Petitioner] in head." (PX6, PX7) On
July 25, 2012, Dr. Rivers read Dr. Schlageter's Jetter and noted that Dr. Schlageter concurred
with his original finding that Petitioner's work-related head injury "was the cause of his
symptoms requiring treatment." (PX7)
The Commission also notes that of all the doctors Petitioner saw while admitted at Delnor
hospital, only Dr. Schlageter seemed to note and consider the work accident in his diagnosis and
treatment. (PXI, PX6) Furthermore, when Petitioner followed up with Dr. Schlageter on July 21,
2011, Dr. Schlageter diagnosed Petitioner as having chronic post-traumatic headache and left
side paresthesias. (PX6) Again, the Commission notes that these are symptoms that appeared
after Petitioner's undisputed head injury and not before. Also, the Commission finds that Dr.
Schlageter's diagnosis of chronic post-traumatic headache and left side paresthesias indicates
that Petitioner's condition of ill-being is a result of the head injury and not a pre-existing
condition.
Therefore, for the reasons set out above, the Commission reverses the Arbitrator's
Decision regarding causation and finds that Petitioner's condition of ill-being and need for
treatment was causally related to the March 28, 2011 accident. The Commission further finds
that Petitioner is entitled to all medical expenses incurred in the treatment of his conditions as a
result of the accident, which, as noted in the Request for Hearing form (AX1) and the
Arbitrator's Decision, have already been paid by Respondent, as well as out-of-pocket payments
made by Petitioner towards his medical treatment, totaling $135.00 ($75 to Delnor (PX8), $15 to
Geneva Family Practice (PX9), and $20 & $25 to Tri City Neurology (PXIO & PX11)).
Regarding temporary total disability benefits, the Arbitrator found that Petitioner "was
paid full wages for five days, March 29, 2011, March 30, 2011, March 31, 2011, April 1, 2011
and April 4, 2011 as part of the Collective Bargaining Agreement. ... Petitioner was paid TID
from March 5, 2011 through April 17, 2011." (Arb.Dec.5-6) However, the Commission notes
that the Request for Hearing form indicates that Respondent did not pay any temporary total
disability benefits to Petitioner. (AX1) The Commission also notes that Petitioner was kept off
work from March 29, 2011 through April 16, 2011 by Dr. Rivers. (PX3) Therefore, the
Commission finds that Petitioner is entitled to temporary total disability benefits from March 29,
20 11 through April 16, 2011.
In his decision, the Arbitrator found Petitioner's average weekly wage to be $956.19. The
Arbitrator relied on the Computation Sheet entered into evidence by both Petitioner and
Respondent which shows Petitioner's salary in the year preceding the accident to be $49,722.00.

11 we 23122
Page 3

(PX5, RX2) After reviewing the Computation Sheet, the Commission notes that Petitioner's
salary was divided by 52 weeks, a full year of work. However, the Petitioner's employment
records indicate that Petitioner was hired by Respondent on May 16, 2010. (PX5-pg.4, RX2)
Petitioner and Dan Scandiff, Respondent's tech of the yard, testified that Petitioner's first day of
work for Respondent was on May 17, 2010. (T.S-9, 79) Based on the employment records and
the testimony provided, Petitioner worked 316 days for Respondent (45-1/7 weeks) prior to the
accident. Therefore, the Commission finds that Petitioner's average weekly wage is $1,101.44
($49,722.00 + 45-117).
Finally, regarding the issue ofpennanency, the Commission notes that Petitioner testified
that his symptoms continued until they resolved in November of 2011. (T.22, 33) And as
previously noted, On July 17, 2012, Dr. Schlageter also found that Petitioner's post-concussion
syndrome and symptoms had resolved by November 20 I 1. (PX6) Therefore, based on the
evidence provided, the Commission finds that Petitioner has suffered a 2% loss of use of the
person as a whole as result of the March 28, 2011 accident.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on May 9, 2013, is hereby modified as stated above, and otherwise affinned and
adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$734.29 per week for a period of2-5/7 weeks, from March 29, 2011 through April 16,
2011, that being the period of temporary total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $660.87 per week for a period of 10 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the 2% loss of use of the person as a whole.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $135.00 for out-of-pocket payments made by Petitioner for medical expenses under
§8{a) and §8.2 of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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Case#
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11WC023122

Employee/Petitioner

IL DEPT OF TRANSPORTATION
Employer/Respondent

On 5/9/2013, an arbitration decision on this case was filed with the Illinois Workers 1 Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0512 NOONAN PERILLO POLENZANI & MAR
JASON S MARKS
25 N COUNTY ST
WAUKEGAN, IL 60085

5031 ASSISTANT ATTORNEY GENERAL
JILLOTTE

100W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1430 CMS BUREAU OF RISK MGMT
WORKERS COMPENSATION MANAGER
PO BOX 19208
SPRINGFIELD, IL 62794-9208

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PKWY"
PO BOX 19255
SPRINGFIELD, IL 62794-9255
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Steve Oleksy

Case# .11 WC 23122

Employee/Petitioner

Consolidated cases:

v.

Illinois Department of Transportation
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Wheaton, on March 8, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?

A.

D

E.
Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G. IX] What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
D TPD
D Maintenance
0 TID
L.
What is the nature and extent of the injury?
M. ~ Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0.
Other

D
D
0

0
IXJ
0
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FlNDINGS

On March 28, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the 10 months preceding the injury, Petitioner earned $49,722.00; the average weekly wage was $956.19.
On the date of accident, Petitioner was

years of age, married with 0 dependent child.

Petitioner has received all reasonable and necessary medical services.
Respondent's has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit for TID paid March 29, 2011 through April16, 2011, $0 for TPD, $0 for
maintenance, and $0 for other benefits, for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Based on the evidence presented at trial, including witnesses' testimony, as well as both parties' exhibits, the
undersigned Arbitrator hereby denies Petitioner's Application for Benefits and makes no award in his favor.
a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS UNLESS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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STEVE OLEKSY,
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TRANSPORTATION,
Employer/Respondent.
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ARBITRATOR'S FINDINGS OF FACT AND CONCLUSIONS OF LAW
This action was pursued by the Petitioner under the Workers' Compensation Act seeking
relief from his employer the Illinois Department of Transportation ("!DOT"). On
March 8, 2013 a hearing was held before Arbitrator Kurt Carlson at the Illinois Workers'
Compensation Commission in Wheaton, Illinois. Petitioner Steve Oleksy was represented by
counsel. IDOT was represented by the Illinois Attorney General's Office. After hearing the
proofs and reviewing all of the evidence presented, this Arbitrator hereby makes findings on the
disputed issues below and includes those findings in this document.

I.

Findings of Fact
Petitioner was a seasonal Highway Maintainer ("snowbird") for IDOT on March 28,

2011 when he was hit on the stop of his head by a garage door at the Oak Brook Yard. Petitioner
was working with fellow Highway Maintainer Jose Negron that day loading tractors on a trailer.
While loading the tractors, Petitioner walked in and out of the garage several times. The garage
door is 12' high and 20'2" wide. As Petitioner was leaving the garage for the final time, the
garage door fell and hit the top of his head, causing him to fall to the ground. His head hurt and
he had an immediate headache. He also started feeling numbness on his entire left side.

Petitioner continued to work until the end of his shift at 3 p.m. After talking to his wife
when he got home, she decided he needed to go to Delnor Hospital's Emergency Room
("Delnor"). Julie Oleksy, Petitioner's wife, testified that when Petitioner arrived home, he
looked "not quite right", his face was red, he looked tired and his "speech was off." Petitioner
testified that at Delnor he complained of headache, his head hurting and numbness on his left
side. Petitioner's counsel asked whether he reported to Delnor that he had double vision or
blurry vision. Petitioner's response was the "only thing I could think of' was when he "woke up
too fast" that morning he had difficulty with his "eyes trying to focus on two different things."
Petitioner testified that he made these comments about his vision because he was repeatedly
questioned about his medical condition by several doctors. On cross examination, Petitioner
admitted to giving truthful infonnation to the Delnor staff regarding his condition. Petitioner
was in Delnor three days and two nights. There was no evidence of a cut, contusion, bruise or
abrasion to the head in the medical records. Upon discharge, Petitioner was referred to a
neurologist. Petitioner saw Dr. Schlageter and was told that his injury would resolve over time.
Petitioner testified inconsistently as to how is currently feeling. He testified that he still
gets headaches and feels numbness on his left side. He also testified, however, that his
symptoms resolved in November 2011, adding that his symptoms are constant, that he is unstable
as far as balance, and that nothing seemed to bring on his symptoms any more than anything
else.
Petitioner's medical records reveal that he presented to Delnor's emergency department
on March 28, 2011 complaining that "when he woke up this morning he said his vision seemed a
bit off. He says it was not blurry and it was not exactly double. He just felt like his vision was
not seeing as good as it should, especially that he would see like 2 pictures on the wall in
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different spots than he knew that they were." Pet. Ex. 3 at 205. Petitioner further told staff that
"he was able to go to work, but he was noticing a numbness and tingling sensation, especially in
his left ann going from his shoulder down to his hand as well as a much more minor feeling but
in his left leg on the left side of his torso." Id. Petitioner denied any "vision loss, focal
weakness, fevers, or any loss of balance." Id. Petitioner's wife told Delnor staff that "when he
got home from work that he seemed to slur his words for a moment, but nobody at work noticed
anything wrong with him, and she had not noticed a recurrence of that." Id. Petitioner also told
staff he had a headache earlier. Petitioner did not tell staff that he was hit by a garage door
earlier that day. It bears repeating that these records show no evidence of a cut, contusion,
abrasion or bruise to the head.
Petitioner was admitted to Delnor for observation and given aspirin. Pet. Ex. 3 at 206.
The nurse noticed a slight facial asynunetry, but the examining doctor did not observe it. ld.
Petitioner was diagnosed with left-sided parasthesias and possible acute cerebrovascular
accident. ld. at 207. ACT scan on March 28, 2011 of Petitioner's head showed "no acute
intracranial abnormality." Id. at 208. Dr. Mrunal Shah noted that "the initial CT scan did not
reveal a stroke, but unable to do an MRI because patient has a spinal stimulator." ld. and
215 (emphasis added). A Carotid Duplex Ultrasound on March 28, 2011 revealed "no
hemodynamically significant stenosis seen in either carotid artery. The right vertebral artery was
never clearly visualized and may be hypoplastic or stretic in this case." Id. 210-211.
On March 29, 2011, the day after his injury, Petitioner tells Dr. Nicholas Schlageter that
"yesterday morning he got up and had some type of visual abnormality. It was not blurred
vision, it was not double vision. He went to work and states that at about 10 o'clock in the
morning, the garage door fell 13 feet and struck him on the head. He was knocked to the ground.

3

1 4' I'

. . ..
;.J

-1~ 1 ,,~l

v

...-

v v

. •. •J ~
~

uv

He does not know if he lost consciousness, but he rapidly got up off the ground and felt okay."
Id. at 212. Petitioner also told Dr. Schlageter that "at about 1:30 in the afternoon, he developed
left arm numbness. He continued to work, went home at about 4 o'clock and his wife thought
that his speech was slurred. He also started to have left leg numbness." Id.
At the time of Petitioner's injury, Jose Negron was on a tractor outside the garage facing
away from Petitioner. He did not actually witness or see Petitioner get hit by the garage door,
but he did hear it slam on the ground. When he saw Petitioner walk out of the garage, Petitioner
was "full of dirt" and had dirt in his hair. Negron also remembered Petitioner was complaining
of a headache. Negron told Petitioner to report it, but Petitioner said he wanted to see how he
felt. Petitioner "took it easy" most of the day and Negron did all of the work. Negron did not
see any evidence of a head injury, nor did he notice Petitioner slurring his speech throughout the
day. Negron worked with Petitioner for three years.
Oak Brook Yard Technician Dan Scandiff also testified. His responsibilities include
managing the team section needs, including indirectly supervising the Highway Maintainers.
Scandiff saw Petitioner early in the morning, around 6:30 or 7:30 a.m. on March 28, 2011.
Petitioner did not tell Scandiff of his injury that day. Scandiff was present at theYard until 3
p.m. that day, except for when he left to go to lunch at 11:20 a.m. Scandiff was notified of
Petitioner's injury at 7 p.m. on March 28, 2011 via a phone call from Lead Worker Charles
Miller. Scandiff was unaware of any issues with the garage door prior to Petitioner's accident.
On March 29, 2011, Scandiffhad repair work done on the garage door.
Since the accident, Petitioner has been promoted to Temporary Vacated Acting Lead
Worker, a supervisory position of authority over that of a Highway Maintainer. At the time of
his injury, he had worked for IDOT for only 10 months.
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II.

Conclusions of Law
F.

Is Petitioner's current condition of ill-being causally related to the injury?

Petitioner failed to prove that his current condition of ill being is related to his injury on
March 28, 2011. Petitioner's medical records are inconclusive as to whether or not Petitioner
suffered a stroke the morning of March 28, 2011 prior to going to work. Pet. Ex. 3 at 215.
Petitioner described to Delnor staff in detail the visual abnormalities he was having prior to
going to work that day, which were idiopathic.
At the hearing, Petitioner tried to paint a picture that he was coerced by the numerous
doctors asking about his medical condition and that in order to satisfy them, he exaggerated his
visual symptoms earlier that morning, which makes no logical sense. As a result, this testimony
was not credible. If Petitioner had been attempting to satisfy doctors and make up a story, he
simply would have fabricated a better story. Instead it is clear to this Arbitrator that Petitioner
was having visual problems in the morning before he reported for work.
Further, Petitioner did not provide an expert opinion relating to causation. For this
reason, as well as those stated, above, this Arbitrator finds that Petitioner has failed to meet his
burden of proving that his current condition of ill-being is causally related to his injury.

G.

What were Petitioner's earnings?

!DOT's Computation Sheet reveals that Petitioner's total salary for the one year
preceding the accident was $49,722.00. The same document also shows that Petitioner's AWW
was $956.19. Resp. Ex. 2.

K.

What amount of compensation is due for TTD?
Petitioner was paid full wages for five days, March 29, 2011, March 30, 2011, March 31,

2011, Aprill, 2011 and April4, 2011 as part of the Collective Bargaining Agreement between
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his union and IDOT. Petitioner was paid TID from March 5, 2011 through April 17, 2011.
TTD was properly tenninated at this point because Petitioner returned to work on April 18, 2011.
Therefore, this Arbitrator makes no further award of TID to Petitioner.

L.

What is the nature and extent of the injury?

At trial, Petitioner's testimony was inconsistent. He stated he still gets headaches and has
numbness on his left side, but he also testified that his symptoms resolved beginning in
November 2011. Petitioner did not prove any ongoing symptoms as a result of his accident. Nor
was there any objective medical evidence to suggest an injury to the body's physical structure,
such as cut, contusion, abrasion or bruise. Therefore, this Arbitrator makes no award to
Petitioner for the nature and extent of his injury.

M.

Should penalties or fees be imposed upon Respondent?

Based on the evidence presented, the Arbitrator finds that penalties and fees against
Respondent are unwarranted. Respondent has a legitimate and reasonable defense in this matter.
IDOT was never presented with any documentation that Petitioner sustained a compensable
injury as a result of the accident. Therefore, IDOT acted reasonably in denying benefits. Based
on how Petitioner presented to Delnor, the staff attempted to determine whether or not Petitioner
had a stroke. Further, Petitioner's symptoms as he described to Delnor are consistent with a
person who suffered a stroke; the staff gave him aspirin the day he was presented. Petitioner's
CT scan the day of the accident was negative for trauma. Finally, there is no medical evidence to
suggest that Petitioner suffered a traumatic blow to his head. For these reasons, this Arbitrator
does not impose penalties or fees upon Respondent.
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III.

Conclusion

Therefore, based on the evidence present at trial, including Petitioner's testimony as well
as both parties' exhibits, the undersigned Arbitrator hereby finds that Petitioner's medical
records are inconclusive as to whether or not Petitioner suffered a stroke on the day of his
accident, though it is clear that he suffered some visual problems prior to going to work. This
arbitrator finds that Petitioner did suffer a compensable accident, but has not proven that he has a
compensable injury. Accordingly, Respondent is not liable for any further TID. Additionally,
penalties and fees should not be imposed upon Respondent.
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Domino's Pizza Distribution,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, permanent partial disability, and medical expenses, and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 1, 20 13 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

FEB 2 6 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14I\VCC0136
McKENNA, STACY
Emp loyee/Petitione r

Case#

08WC003412
OBWC003411

DOMINO'S PIZZA DISTRIBUTION
Employer/Respondent

On 311/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either ho change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1471 KARNO, MARK L & ASSOC

GINAKOSCAL
33 N LASALLE ST SUITE 2600

CHICAGO, IL 60608

2461 NYHAN BAMBRICK KINZIE & LOWRY PC

DOUGLAS S STEFFENSON
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602
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STATE OF ILLINOIS
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D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)
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ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Stacy McKenna.

Case# 08 WC 3412

Employl!e/Petitioner

Consolidated cases: 08 WC 3411

v.

Domino's Pizza Distribution,
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Peter M. O'Malley, Arbitrator of the Commission, in the city of
Wheaton, on 11/14/12. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.

0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

0

What was the date of the accident?
D.
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TTD
L. ~ What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. Oother _ _

D

D

0
D

0
D
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FINDINGS

On 9/12/06, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did 1101 sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is 1101 causally related to the accident.
In the year preceding the injury, Petitioner earned $24,950.64; the average weekly wage was $479.82.
On the date of accident, Petitioner was 31 years of age, single with no dependent children.
Petitioner ltas received all reasonable and necessary medical services .
Respondent It as paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD. $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.
Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

The Arbitrator finds that Petitioner failed to prove that she sustained accidental injuries arising out of and in the
course of her employment on September 12, 2006 and failed to prove that her current condition of ill-being with
respect to her cervical spine is causally related to said alleged accident. Accordingly, Petitioner claim is hereby
denied.
No benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Revie·w within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE
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Stacv McKenna v. Domino 's Pizza Distribwion, 08 We 3412
STATEMENT OF FACTS:
Petitioner, a 31 year old production team worker, testified that her job involved removing balls of dough from
an assembly line and placing them onto trays. A video job analysis for the position in question was submitted
into evidence as part of Dr. Tulipan' s evidence deposition. (R.X 1, "Petitioner' s Ex.# 1"). The Arbitrator has
viewed this video (actually a DVO), which depicts several workers picking up and weighing balls of dough at
about chest and/or shoulder level and placing the dough on trays at waist level. The Arbitrator notes that the
conveyor belts on which the dough is first removed and then placed are moving at a fairly rapid pace. Petitioner
testified that she had seen the video in question and that it was filmed at a facility in Missouri, given that the site
Petitioner worked at had been shut down. Petitioner claimed that the line she worked on ran twice as fast as the
one shown in the video and that the workers in the video were not pressing down on the dough as hard as she
had to in order to make sure the dough stuck to the tray. Petitioner testified that she worked 4 days a week, 10
hours a day and she was supposed to be rotated every 2 hours and allowed 15 minute breaks between shifts.
However, she noted that she could work up to 17 hours ifthere was a breakdown. She testified that there were
other jobs in the rotation, but she was mainly kept on the production line because she was good at it. Other
duties included moving and stacking dirty trays, and replacing the dirty trays with clean trays.
Petitioner noted that she began working for Respondent on August 22, 2005, and that prior to working for
Respondent she managed a Quick Lube store for five years. Petitioner testified that she started noticing pain,
numbness and tingling in her hands, as well as neck pain, during the year leading up to the date of the alleged
mjury.
Petitioner testified that by September 6, 2006 (the alleged date of accident in claim 08 we 3411) she was
experiencing major burning, numbness and tingling in her hands. Petitioner visited Dr. Kalpesh Patel on
September 12, 2006 (the alleged date of accident in claim 08 We 3412) at which time he noted that Ms.
McKenna presented on that date with complaints of neck discomfort. (PX3). Dr. Patel noted that "(t]he
character of the pain is aching, moderate and sharp. The pain began 8 years ago. The pain is better with rest.
The pain is located in the subscapular area and to the sides of the neck. Neck pain started after a MY A_ Patient
indicates ambulation worsens condition. Patient had mva 8 years ago which is when pain started. However, for
past one year she has been working in a production job where she places dough balls with both hands. Denies
one hand working more than other at work .. . Associated signs and symptoms include aching and altered sleep
pattern. Factors that aggravate neck pain: turning neck to the left and right." (PX3). Dr. Patel's impression was
neck sprain, spasm, noting no neurological abnormalities, and recommending conservative care, including
physical therapy, as well as Naprosyn, Norco and Flexeril for two weeks. (PX3).
Petitioner testified that when she first saw Dr. Patel her neck was the focus but then her hands became a priority
thereafter. In an office note dated September 26, 2006, Dr. Patel recorded that in addition to her neck
complaints Petitioner now presented with increased right hand and right arm numbness. (PX3). Dr. Patel
recommended continued physical therapy for the neck, which was reportedly improving, as well as an additional
three weeks ofNaprosyn, Norco and Flexeril. (PX3). Dr. Patel also instructed Petitioner to use wrist splints at
night. (PX3).
Petitioner testified that she subsequently went to Health Works on October 5, 2006 where she was seen by Dr.
James T. John. (PX2). She indicated that she described her symptoms at that time, noting that her problems
were more severe in her right hand. Dr. John's office note on that date related complaints of increasing
numbness in the right hand over the past week, primarily in the third and fourth fingers, and that the symptoms
were worse at night, often keeping her from sleeping. (PX2). Dr. John' s assessment was right wrist strain and
paraesthesia of the right hand. (PX2). He prescribed a cock-up type wrist splint to be worn at work and while
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sleeping as well as Naproxen tablets. (PX2). Dr. John also indicated that Petitioner could return to work using
the splint but that she was to avoid repetitive activities of the right wrist as well as heavy gripping with the right
hand. (PX2).
Petitioner was next seen at HealthWorks on October 11, 2006 at which time it was noted that •· ... she feels
about 75% better. She is quite happy with her rate of progress and now states that she is able to sleep without
difficulty." (PX2). Petitioner returned for a final visit at Health Works on October 18, 2006 at which time it was
noted that ·• ... she feels 100% better. No longer any paraesthesia or numbness. She is happy with the
improvement and now states that she is able to sleep without any difficulty. She does feel that she would now
be able to do her regular work." (PX2). Petitioner denied that she related that she was 100% better at that time,
but did acknowledge that the splint helped. Petitioner was released to return to work without restrictions at that
time, discharged from the clinic and instructed to continue to wear the splint while sleeping. (PX2).
Petitioner was discharged from ATI Physical Therapy on October 23, 2006 at which time it was noted that
''Stacy called and notified office staff week of 10110 that she was cancelling all remaining visits due to
worsening of wrist condition which she is addressing with occupational health MD at her work." (PX3).
Petitioner eventually visited Dr. Rodrigo M. Ubilluz on November 18, 2006 at which time he related that "[t]he
patient is a 31 y/o, left handed, known to me more than 10 years ago. She is now having severe numbness in the
right hand and also the left hand, or more intensity on the right. She has been using a splint in the right hand.
She does have neck pain, but she does not know, if this is related with her hands numbness. Weeks ago for a
month she has been having pain in her neck and upper thoracic spine. This has been relieved, but she is still
with some soreness. She does a lot of repetitive movements with her hands and arms, in a constant fashion. No
history of injuries in her neck. I saw her in the past because of a MV A. She had at that point an injury to her
lip." (PX4). Dr. Ubilluz·s differential diagnosis at that time was cervical radiculopathy versus spinal stenosis
and CTS bilaterally. (PX4).
Petitioner subsequently underwent an EMG on November 28, 2006 which revealed evidence of bilateral carpal
tunnel syndrome. (PX5). An earlier MRl of the cervical spine, performed on November 21, 2006, was
interpreted as revealing a herniated disc at C6-C7 on the left as well as mild foraminal stenosis at C5-C6 on the
right. (PX4). Petitioner was thereupon referred to Dr. Suresh Velacapudi at Castle Orthopaedics.
Petitioner visited Dr. Velacapudi on January 17, 2007 complaining of pain and tingling in both hands. (PX5).
Dr. Velacapudi noted evidence of a C6-7 disc herniation as well as cervical radiculopathy. Dr. Velacapudi
performed an injection to Petitioner's right wrist on January 19, 2007, in addition to a nerve block on March 27,
2007, with no relief. (PX5).
In an office note dated March 27, 2007, Dr. Ubilluz indicated that the Fetany1 patches he gave Petitioner, which
were supposed to last a month, only lasted two days, and that "[t]his patient clearly shows a drug seeking
behavior."' (PX4). Dr. Ubilluz noted that Petitioner had been referred to a pain management specialist, Dr.
Durrani, to deal with her medication issue. (PX4). When questioned about these Fentanyl patches, Petitioner
indicated that she was working in a cooler at the time and was all bundled up, and that the patches were not
sticking and were depleting too fast. She also claimed that the reference in the doctor's notes to using a month's
worth of patches in two days must have been a "typo" and that the doctor did not want to listen to her.
Petitioner subsequently sought and received treatment at Multispecialty Medical Center (MSMC) from March
29, 2007 through July 17, 2008, including trigger point injections, physical therapy, neck extensions and hand
exercises. A report by Dr. Zia Durrani on March 29, 2007 noted that Petitioner" ... claims that about 10 years
4
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ago she had some motor vehicle accident [and] because of that she started having some problem in the hand and
pain in the back off and on. However, in the last six months the pain in her hand has gotten worse ... " (PX7).
In a note dated February 8, 2008, Dr. Jordan Trafimow at MSMC recorded that "[t]he patient has had difficulty
for approximately 16 months. She was apparently involved in an auto accident. Later on she was working at a
job, which required a good deal of motion of her right arm and she thinks that overuse of the arm contributed to
her difficulties. Apparently, she has had two diagnosis [sic] made in the past, one is herniated disc. The only
documentation I have seen on this is the MRI report. However, she says that the pain is very largely gone, she
has only an occasional difficulty on the left side of her neck." (PX7). Dr. Trafimow went on to state that '•[t]he
real problem is on the right side where she has been diagnosed with carpal tunnel syndrome ... The patient has
still enough pain that she want[ s] surgery and I agree that that surgery is a good idea. The patient wanted to be
referred to Dr. Bartucci to have the surgery done and I gave her prescription to this effect." (PX7).
Petitioner eventually sought treatment with Dr. Eugene J. Bartucci at Elmhurst Orthopaedics on February 19,
2008. At that time, she noted that she was experiencing burning, tingling and numbness in her arms. Dr.
Bartucci recorded that Petitioner " ... has had trouble with her hand since 2006. Right hand worse than her left
hand. The left hand is getting better. She has worked in the same job since then and has had restrictions for the
last year which have helped her cope with the problem. The bracing for 7 months has also helped. She is on
medication." (PX8). Dr. Bartucci noted that the previous EMG in November of2006 revealed bilateral carpel
tunnel syndrome as well as left cervical radiculopathy, and that a cervical MRI performed in November 2006
showed a left sided C5-7 disc herniation. (PX8). Dr. Bartucci recommended a right carpal tunnel release, noting
that "[t]he left hand is ok for now. It is likely that her symptoms are due to overuse syndrome from her work."
(PX8).
Dr. Bartucci perforn1ed a right carpal tunnel release at Elmhurst Memorial Hospital on February 28, 2008.
Petitioner indicated that the surgery went well, although she did suffer a superficial infection and was prescribed
antibiotics as a result.
Petitioner followed up with Dr. Bartucci on March 24, 2008. On that date Dr. Bartucci noted that Petitioner had
been involved in a motor vehicle accident on March 20, 2008 and that she as a result she suffered " .. . a
hyperextension injury to her neck and both hands, wrists impacted into the steering column." (PX8). Dr.
Bartucci provided Petitioner with a splint and noted that Ms. McKenna was to check with Dr. Koutsky for her
neck problems. (PX8).
With respect to this car accident, Petitioner testified that she was rear-ended while she was driving, injuring her
hands as a result, and that the incident "really set off [her] left hand." She indicated that she visited Dr. Bartucci
right after the accident due to the fact that she was experiencing a lot of pain, presumably in both hands. She
also agreed that she had been involved in a previous MV A in 1997 as well as one on July 23, 2007. In addition,
Petitioner agreed that she had been involved in a few more car accidents since the one in March of 2008.
In a note dated April 2, 2008 Dr. Bartucci indicated that Petitioner's right wrist was getting better, that her
strength was good but that she was still very sore and tender in the region of the scar and the hypothenar
eminence, for which he prescribed physical therapy. (PX8). Dr. Bartucci also noted that "[h]er left hand is
bothering her. That was injured in a car accident on March 20, 2008." (PX8).
In a note dated April 8, 2008 Dr. Bartucci indicated that Petitioner had undergone an EMG which revealed
severe carpal tunnel on the left side. (PX8). Dr. Bartucci went on to state that "[s]he was having some mild
symptoms before, but they has [sic] gotten much worse since her motor vehicle accident on March 20 and now
5
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she has a severe carpal tunnel on EMG." (PX8). Dr. Bartucci recommended surgery on the left wrist, but noted
that Petitioner was still recovering from the right CTS release. (PX8).
Dr. Bartucci eventually performed a left carpal tunnel release on May 22, 2008. (PX8). Once again Petitioner
experienced a superficial infection of the wound following surgery. Petitioner testified that she underwent
physical therapy on the left hand thereafter, including massage, light weights and exercise. She also noted that
she was taking pain medication for her neck during this time and received three epidural steroid injections in
August of 2008.
Petitioner testified that she was off work following the initial surgery on February 28, 2008 and that she
received short term disability benefits until her release to return to work by Dr. Bartucci on September 5, 2008.
She indicated that she did not return to work for Respondent at that time, having been told that her position had
been filled. Petitioner is presently not working.
Dr. Bartucci testified by way of evidence deposition on December 7, 2011. (PX12). Dr. Bartucci was asked to
review the previously mentioned video job analysis. (PX 12, p.l8). Following his review of the video job
analysis, Dr. Bartucci opined that if the activity shown was done over a period oftime --namely, a few hours a
day for at least several months -- it could result in carpal tunnel syndrome. (PX 12, pp.l8-19). On cross
examination, Dr. Bartucci agreed that as part of his analysis along these lines he did not attempt to ascertain the
amount of wrist flexion required to move a dough ball from an upper conveyor to a lower dough tray or the
weight of the dough balls involved in the process. (PX12, pp.24-25). In addition, Dr. Bartucci conceded that he
had no idea as to the frequency of the repetitive activity in question, the amount of flexion that was required or
the amount of force that was needed to perform this activity. (PX12, pp.25-26). Dr. Bartucci was also of the
opinion that Petitioner would have needed a carpal tunnel release on the left side even if she had not been
involved in a motor vehicle accident in March of2008 given the positive EMG prior to that date. (PX12, p.21).
However, on cross examination, Dr. Bartucci conceded that one of the reasons for the new EMG following the
MVA was the involvement of Petitioner's wrist in said car mishap. (PX12, p.29). Finally, Dr. Bartucci noted
that he did not place any restrictions on Petitioner at the time of his release in September of 2008, and that he
did not restrict Petitioner from returning to her previous position at that time. (PX 12, p.29).
At the request of Respondent, board certified orthopedic hand surgeon Dr. David J. Tulipan conducted a record
review in this case. Dr. Tulipan testified by way of evidence deposition on June 27,2012. (R.Xl). Dr. Tulipan
was also able to view the aforementioned video!DVD. (R.X l, p.20). Based on this information, Dr. Tulipan
noted that ""[i]t would seem that this would be a very low force-type job since they're light dough balls
(weighing .67 pounds for a small one to 1.19 pounds for a large one) and they don ·t require any axial pressure
on the palm." (R.Xl, p.21). More to the point, after watching the video, Dr. Tulipan noted that ·• ... there was no
vibratory activity, no repetitive wrist flexion/extension, no prolonged positions of wrist flexion or extension,
and no axial pressure on the palm." (RXl, p.25). As a consequence, Dr. Tulipan was of the opinion that
Petitioner's carpal tunnel syndrome was not related to her work for Respondent; he also did not feel that there
was enough repetitive wrist flexion/extension to be a contributory factor in this case. (RX 1, pp.24, 27).
Currently, Petitioner noted that she was still using a brace about a month prior to trial and that she still has pain
in her wrist. However, she characterized this pain as "rare" and usually brought on by something she does. She
also stated that she cannot seem to get help with respect to her neck, and that she is still under active treatment
for same.
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WITH RESPECT TO ISSUE (C). DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF THE PETITIONER'S EMPLOYMENT BY THE RESPONDENT. THE ARBITRATOR
FINDS AS FOLLOWS:
Petitioner alleges she suffered an injury to her cervical spine as a result of her work as a production team
member working on a conveyor line placing dough balls on trays for further processing. Petitioner appears to
claim that she later realized how she was holding her head to the left while placing the dough on the trays.
Petitioner visited Dr. Patel on September 12, 2006 (the alleged date of accident in claim 08 we 3412) at which
time he noted that Ms. McKenna presented on that date with complaints of neck discomfort. (PX3 ). Dr. Patel
noted that ·•[t]he character of the pain is aching, moderate and sharp. The pain began 8 years ago. The pain is
better with rest. The pain is located in the subscapular area and to the sides of the neck. Neck pain started after
a MV A,_ Patient indicates ambulation worsens condition. Patient had mva 8 years ago which is when pain
started. However, for past one year she has been working in a production job where she places dough balls with
both hands. Denies one hand working more than other at work ... Associated signs and symptoms include
aching and altered sleep pattern. Factors that aggravate neck pain: turning neck to the left and right." (PX3).
Dr. Patel" s impression was neck sprain, spasm, noting no neurological abnormalities, and recommending
conservative care, including physical therapy, as well as Naprosyn, Norco and Flexeril for two weeks. (PX3 ).
Petitioner testified that when she first saw Dr. Patel her neck was the focus but then her hands became a priority
thereafter. In an office note dated September 26, 2006, Dr. Patel recorded that in addition to her neck
complaints Petitioner now presented with increased right hand and right arm numbness. (PX3). Dr. Patel
recommended continued physical therapy for the neck, which was reportedly improving, as well as an additional
three weeks ofNaprosyn, Norco and Flexeril. (PX3).
Petitioner was next seen at HealthWorks on October 11 , 2006 at which time it was noted that ..... she feels
about 75% better. She is quite happy with her rate of progress and now states that she is able to sleep without
difficulty." (PX2). Petitioner returned for a final visit at HealthWorks on October 18, 2006 at which time it was
noted that •• ... she feels 100% better. No longer any paraesthesia or numbness. She is happy with the
improvement and now states that she is able to sleep without any difficulty. She does feel that she would now
be able to do her regular work." (PX2). Petitioner denied that she related that she was 100% better at that time,
but did acknowledge that the splint helped. Petitioner was released to return to work without restrictions at that
time, discharged from the clinic and instructed to continue to wear the splint while sleeping. (PX2).
Petitioner was discharged from ATI Physical Therapy on October 23, 2006 at which time it was noted that
<•stacy called and notified office staff week of 1011 0 that she was cancelling all remaining visits due to
worsening of wrist condition which she is addressing with occupational health MD at her work." (PX3 ).
Petitioner eventually visited Dr. Rodrigo M. Ubilluz on November 18, 2006 at which time he related that ·•[t]he
patient is a 31 y/o, left handed, known to me more than 10 years ago. She is now having severe numbness in the
right hand and also the left hand, or more intensity on the right. She has been using a splint in the right hand.
She does have neck pain, but she does not know, if this is related with her hands numbness. Weeks ago for a
month she has been having pain in her neck and upper thoracic spine. This has been relieved, but she is still
with some soreness. She does a lot of repetitive movements with her hands and arms, in a constant fashion. No
historv o(injuries in her neck I saw her in the past because of a MV A. She had at that point an injury to her
lip." (Emphasis added). (PX4). Dr. Ubilluz' s differential diagnosis at that time was cervical radiculopathy
versus spinal stenosis and CTS bilaterally. (PX4).
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A cervical MRI performed on November 21, 2006 was interpreted as revealing a herniated disc at C6-C7 on the
left as well as mild foramina] stenosis at C5-C6 on the right. (PX4).
In an office note dated March 27, 2007, Dr. Ubilluz indicated that the Fetanyl patches he gave Petitioner, which
were supposed to last a month, only lasted two days, and that "[t]his patient clearly shows a drug seeking
behavior." (PX4). Dr. Ubilluz noted that Petitioner had been referred to a pain management specialist, Dr.
Durrani, to deal with her medication issue. (PX4). When questioned about these Fentanyl patches, Petitioner
indicated that she was working in a cooler at the time and was all bundled up, and that the patches were not
sticking and were depleting too fast. She also claimed that the reference in the doctor's notes to using a month· s
worth of patches in two days must have been a ·'typo" and that the doctor did not want to listen to her.
Petitioner subsequently sought and received treatment at Multispecialty Medical Center (MSMC) from March
29, 2007 through July 17, 2008, including trigger point injections, physical therapy, neck extensions and hand
exercises. A report by Dr. Zia Durrani on March 29, 2007 noted that Petitioner ·• ... claims that about 10 years
ago she had some motor vehicle accident [and] because of that she started having some problem in the hand and
pain in the back off and on. However, in the last six months the pain in her hand has gotten worse ... " (PX7).
In a note dated February 8, 2008, Dr. Jordan Trafimow at MSMC recorded that "[t]he patient has had difficulty
for approximately 16 months. She was apparently involved in an auto accident. Later on she was working at a
job, which required a good deal of motion of her right arm and she thinks that overuse of the arm contributed to
her difficulties. Apparentlv. she has had two diagnosis [sicl made in the past. one is herniated disc. The onlv
documentation I have seen on this is the MRJ report. However. she savs that the pain is verv largelv gone. she
has onlv an occasional difficultv on the left side o(her neck." (Emphasis added). (PX7). Dr. Trafimow went on
to state that ..[t]he real problem is on the right side where she has been diagnosed with carpal tunnel
syndrome ... The patient has still enough pain that she want[s] surgery and I agree that that surgery is a good
idea. The patient wanted to be referred to Dr. Bartucci to have the surgery done and I gave her prescription to
this effect.'' (PX7).
Dr. Bartucci thereupon treated Petitioner for her bilateral carpal tunnel syndrome, the subject of claim 08 WC
3411.
The Arbitrator reviewed the video job analysis submitted into evidence as part of Dr. Tulipan· s evidence
deposition. (RX 1, "Petitioner's Ex.# 1''). As previously noted, the Arbitrator noted several workers picking up
and weighing balls of dough at about chest and/or shoulder level and placing the dough on trays at waist level,
an activity that required the frequent and repetitive use of the hands and wrists. However, the Arbitrator noticed
no similar frequent and repetitive turning of the head by the workers in the video, given that the dough they
were handling was located directly in front of them.
More importantly, other than the claim that she would hold her head to the left while placing the dough,
Petitioner provided no testimony as to the specific body mechanics relative to her neck, the frequency or even
the duration of such an activity so as to reasonably conclude that her job was the cause of, or even an
aggravating factor in her current cervical spine condition. Furthermore, the evidence shows that Petitioner has
been involved in multiple motor vehicle accidents over the years, most if not all of which would seem to be a
more likely factor in her current condition of ill-being relative to her neck.
Accordingly, the Arbitrator finds that Petitioner failed to prove by the preponderance of the evidence that she
sustained accidental injuries arising out of and in the course of her employment on September 12, 2006.
Accordingly, her claim for compensation is hereby denied.
8

Stacv McKenna v. Domino 's Pizza Distribution, 08 WC 3412

WITH RESPECT TO ISSUE (F). IS THE PETITIONER'S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS:
Based on the above, and the Arbitrator' s determination as to accident (issue "C", supra), and in light of the
dearth of any fully fleshed out medical opinion in support of her claim in this regard, the Arbitrator finds that
Petitioner failed to prove by the preponderance of the evidence that her current condition of ill-being with
respect to her cervical spine condition is causally related to the alleged accident on September 12, 2006.
Accordingly, her claim for compensation is hereby denied.

WITH RESPECT TO ISSUE (L). WHAT IS THE NATURE AND EXTENT OF THE INJURY. THE
ARBITRATOR FINDS AS FOLLOWS:
In light of the Arbitrator's determination as to accident and causation (issues "C" and "F" , supra), the Arbitrator
finds that Petitioner failed to prove her entitlement to any permanent disability award. Accordingly, her claim
for same is hereby denied.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

14IVJCC0137

Stacy McKenna,
Petitioner,
vs.

NO: 08WC03411

Domino's Pizza Distributors,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal conncection,
temporary total disability, permanent partial disability, and medical expenses, and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 1, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $4,1 00.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File Ifor Review in Circuit Court.
DATED:

FEB 2 6 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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McKENNA, STACY
Employee/Petitioner

Case#

08WC003411
08WC003412

DOMINO'S PIZZA DISTRIBUTION
Employer/Respondent

On 3/112013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1471 KARNO, MARK L & ASSOC
GINAKOSCAL
33 N LASALLE ST SUITE 2600
CHICAGO, IL 60602

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
DOUGLAS S STEFFENSON
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Stacy McKenna,

Case# 08 WC 3411

Employc!!IPctitioner

Consolidated cases: 08 WC 3412

v.

Domino's Pizza Distribution,
Employl!r Respondent

An Application for Adjuslment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Peter M. O'Malley, Arbitrator of the Commission, in the city of
Wheaton, on 11/14/12. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. (X] Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. fX] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~What temporary benefits are in dispute?
0 TPD
0 Maintenance
~ TTD
L. ~ What is tl1e nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _ _

0

D
0

0
0
D

0
D
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FINDINGS

On 9/6/06, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being relative to her right hand/wrist is causally related to the accident, but
that her current condition of ill-being relative to her left hand/wrist is not causally related to said accident.
In the year preceding the injury, Petitioner earned

$24,950.64~

the average weekly wage was $479.82.

On the date of accident, Petitioner was 31 years of age, silfgle with no dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $8,138.91 in
non-occupational indemnity disability benefits, for a total credit of $8, 138.91. (Arb. Ex.# 1).
Respondent is entitled to a credit of $513.35 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $319.88 per week for 12 weeks,
commencing 2/28/08 through 5/21/08, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 917/06 through
11/ 14112, and shall pay the remainder ofthe award, if any, in weekly payments.
Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, for those
expenses incurred up through May 21, 2008, as provided in Sections 8(a) and 8.2 of the Act. (Arb.Ex.#3).
Respondent shall be given a credit of $513.35 for medical benefits that have been paid, and Respondent shall
hold petitioner hannless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 80) of the Act. (Arb.Ex.# 1).
Respondent shall pay Petitioner permanent partial disability benefits of$287.89 week for 30.75 weeks, because
the injuries sustained caused the 15% loss of use of the right hand, as provided in Section 8(e )9 of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this decision, and
perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment~ however, if an

STATEMENT OF INTEREST RATE

employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

2/28/13
Date
ICArbDcc p 2

MAR 1- 2013
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STATEMENT OF FACTS:
Petitioner, a 31 year old production team worker, testified that her job involved removing balls of dough from
an assembly line and placing them onto trays. A video job analysis for the position in question was submitted
into evidence as part of Dr. Tulipan' s evidence deposition. (RX 1, "Petitioner's Ex.# 1"). The Arbitrator has
viewed this video (actually a DVD), which depicts several workers picking up and weighing balls of dough at
about chest and/or shoulder level and placing the dough on trays at waist level. The Arbitrator notes that the
conveyor belts on which the dough is first removed and then placed are moving at a fairly rapid pace. Petitioner
testified that she had seen the video in question and that it was filmed at a facility in Missouri, given that the site
Petitioner worked at had been shut down. Petitioner claimed that the line she worked on ran twice as fast as the
one shown in the video and that the workers in the video were not pressing down on the dough as hard as she
had to in order to make sure the dough stuck to the tray. Petitioner testified that she worked 4 days a week, 10
hours a day and she was supposed to be rotated every 2 hours and allowed 15 minute breaks between shifts.
However, she noted that she could work up to 17 hours if there was a breakdown. She testified that there were
other jobs in the rotation, but she was mainly kept on the production line because she was good at it. Other
duties included moving and stacking dirty trays, and replacing the dirty trays with clean trays.
Petitioner noted that she began working for Respondent on August 22, 2005, and that prior to working for
Respondent she managed a Quick Lube store for five years. Petitioner testified that she started noticing pain,
numbness and tingling in her hands, as well as neck pain, during the year leading up to the date of the alleged
IOJUry.

Petitioner testified that by September 6, 2006 (the alleged date of accident in claim 08 We 3411) she was
experiencing major burning, numbness and tingling in her hands. Petitioner visited Dr. Kalpesh Patel on
September 12, 2006 (the alleged date of accident in claim 08 WC 3412) at which time he noted that Ms.
McKenna presented on that date with complaints of neck discomfort. (PX3). Dr. Patel noted that "[t]he
character of the pain is aching, moderate and sharp. The pain began 8 years ago. The pain is better with rest.
The pain is located in the subscapular area and to the sides of the neck. Neck pain started after a MVA~ Patient
indicates arnbulation worsens condition. Patient had mva 8 years ago which is when pain started. However, for
past one year she has been working in a production job where she places dough balls with both hands. Denies
one hand working more than other at work ... Associated signs and symptoms include aching and altered sleep
pattern. Factors that aggravate neck pain: turning neck to the left and right:' (PX3). Dr. Patel's impression was
neck sprain, spasm, noting no neurological abnormalities, and recommending conservative care, including
physical therapy, as well as Naprosyn, Norco and Flexeril for two weeks. (PX3).
Petitioner testified that when she first saw Dr. Patel her neck was the focus but then her hands became a priority
thereafter. In an office note dated September 26, 2006, Dr. Patel recorded that in addition to her neck
complaints Petitioner now presented with increased right hand and right arm numbness. (PX3). Dr. Patel
recommended continued physical therapy for the neck, which was reportedly improving, as well as an additional
three weeks ofNaprosyn, Norco and Flexeril. (PX3). Dr. Patel also instructed Petitioner to use wrist splints at
night. (PX3).
Petitioner testified that she subsequently went to Health Works on October 5, 2006 where she was seen by Dr.
James T. John. (PX2). She indicated that she described her symptoms at that time, noting that her problems
were more severe in her right hand. Dr. John's office note on that date related complaints of increasing
numbness in the right hand over the past week, primarily in the third and fourth fingers, and that the symptoms
were worse at night, often keeping her from sleeping. (PX2). Dr. John's assessment was right wrist strain and
paraesthesia of the right hand. (PX2). He prescribed a cock-up type wrist splint to be worn at work and while
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sleeping as well as Naproxen tablets. (PX2). Dr. John also indicated that Petitioner could return to work using
the splint but that she was to avoid repetitive activities of the right wrist as well as heavy gripping with the right
hand. (PX2).
Petitioner was next seen at Health Works on October 11, 2006 at which time it was noted that " ... she feels
about 75% better. She is quite happy with her rate of progress and now states that she is able to sleep without
difficulty." (PX2). Petitioner returned for a final visit at HealthWorks on October 18,2006 at which time it was
noted that " ... she feels 100% better. No longer any paraesthesia or numbness. She is happy with the
improvement and now states that she is able to sleep without any difficulty. She does feel that she would now
be able to do her regular work." (PX2). Petitioner denied that she related that she was 100% better at that time,
but did acknowledge that the splint helped. Petitioner was released to return to work without restrictions at that
time, discharged from the clinic and instructed to continue to wear the splint while sleeping. (PX2).
Petitioner was discharged from ATI Physical Therapy on October 23, 2006 at which time it was noted that
"Stacy called and notified office staff week of 10/ 10 that she was cancelling all remaining visits due to
worsening of wrist condition which she is addressing with occupational health MD at her work." (PX3).
Petitioner eventually visited Dr. Rodrigo M. Ubilluz on November 18, 2006 at which time he related that ""(t]he
patient is a 31 y/o, left handed, known to me more than 10 years ago. She is now having severe numbness in the
right hand and also the left hand, or more intensity on the right. She has been using a splint in the right hand.
She does have neck pain, but she does not know, if this is related with her hands numbness. Weeks ago for a
month she has been having pain in her neck and upper thoracic spine. This has been relieved, but she is still
with some soreness. She does a lot of repetitive movements with her hands and arms, in a constant fashion. No
history of injuries in her neck. I saw her in the past because of a MV A. She had at that point an injury to her
lip." (PX4). Dr. Ubilluz's differential diagnosis at that time was cervical radiculopathy versus spinal stenosis
and CTS bilaterally. (PX4).
Petitioner subsequently underwent an EMG on November 28, 2006 which revealed evidence of bilateral carpal
tunnel syndrome. (PX5). An earlier MRI of the cervical spine, performed on November 21, 2006, was
interpreted as revealing a herniated disc at C6-C7 on the left as well as mild foramina! stenosis at C5-C6 on the
right. (PX4). Petitioner was thereupon referred to Dr. Suresh Velacapudi at Castle Orthopaedics.
Petitioner visited Dr. Velacapudi on January 17, 2007 complaining of pain and tingling in both hands. (PX5).
Dr. Velacapudi noted evidence of a C6-7 disc herniation as well as cervical radiculopathy. Dr. Velacapudi
performed an injection to Petitioner's right wrist on January 19, 2007, in addition to a nerve block on March 27,
2007, with no relief. (PX5).
ln an office note dated March 27, 2007, Dr. Ubilluz indicated that the Fetanyl patches he gave Petitioner, which
were supposed to last a month, only lasted two days, and that "[t]his patient clearly shows a drug seeking
behavior." (PX4). Dr. Ubilluz noted that Petitioner had been referred to a pain management specialist, Dr.
Durrani, to deal with her medication issue. (PX4). When questioned about these Fentanyl patches, Petitioner
indicated that she was working in a cooler at the time and was all bundled up, and that the patches were not
sticking and were depleting too fast. She also claimed that the reference in the doctor's notes to using a month's
worth of patches in two days must have been a "typo" and that the doctor did not want to listen to her.
Petitioner subsequently sought and received treatment at Multispecialty Medical Center (MSMC) from March
29, 2007 through July 17, 2008, including trigger point injections, physical therapy, neck extensions and hand
exercises. A report by Dr. Zia Durrani on March 29, 2007 noted that Petitioner •• .. . claims that about 10 years
4

Stacv McKenna v. Domino's Pizza Distribution, 08 WC 3411

14IVJCC0137

ago she had some motor vehicle accident [and] because of that she started having some problem in the hand and
pain in the back off and on. However, in the last six months the pain in her hand has gotten worse ... " (PX7).
In a note dated February 8, 2008, Dr. Jordan Trafimow at MSMC recorded that " [t]he patient has had difficulty
for approximately 16 months. She was apparently involved in an auto accident. Later on she was working at a
job, which required a good deal of motion of her right arm and she thinks that overuse of the arm contributed to
her difficulties. Apparently, she has had two diagnosis [sic] made in the past, one is herniated disc. The only
documentation I have seen on this is the MRI report. However, she says that the pain is very largely gone, she
has only an occasional difficulty on the left side of her neck." (PX7). Dr. Trafimow went on to state that ''[t]he
real problem is on the right side where she has been diagnosed with carpal tunnel syndrome ... The patient has
still enough pain that she want[s] surgery and 1 agree that that surgery is a good idea. The patient wanted to be
referred to Dr. Bartucci to have the surgery done and I gave her prescription to this effect." (PX7).
Petitioner eventually sought treatment with Dr. Eugene J. Bartucci at Elmhurst Orthopaedics on February 19,
2008. At that time, she noted that she was experiencing burning, tingling and numbness in her arms. Dr.
Bartucci recorded that Petitioner" ... has had trouble with her hand since 2006. Right hand worse than her left
hand. The left hand is getting better. She has worked in the same job since then and has had restrictions for the
last year which have helped her cope with the problem. The bracing for 7 months has also helped. She is on
medication." (PX8). Dr. Bartucci noted that the previous EMG in November of2006 revealed bilateral carpel
tunnel syndrome as well as left cervical radiculopathy, and that a cervical MRI performed in November 2006
showed a left sided CS-7 disc herniation. (PX8). Dr. Bartucci recommended a right carpal tunnel release, noting
that "[t]he left hand is ok for now. It is likely that her symptoms are due to overuse syndrome from her work."
(PX8).
Dr. Bartucci performed a right carpal tunnel release at Elmhurst Memorial Hospital on February 28, 2008.
Petitioner indicated that the surgery went well, although she did suffer a superficial infection and was prescribed
antibiotics as a result.
Petitioner followed up with Dr. Bartucci on March 24, 2008. On that date Dr. Bartucci noted that Petitioner had
been involved in a motor vehicle accident on March 20, 2008 and that she as a result she suffered " ... a
hvperextension injurv to her neck and both hands. ·wrists impacted into the steering column." (Emphasis added)
(PX8). Dr. Bartucci provided Petitioner with a splint and noted that Ms. McKenna was to check with Dr.
Koutsky for her neck problems. (PX8).
With respect to this car accident, Petitioner testified that she was rear-ended while she was driving, injuring her
hands as a result, and that the incident "really set off [her] left hand." She indicated that she visited Dr. Bartucci
right after the accident due to the fact that she was experiencing a lot of pain, presumably in both hands. She
also agreed that she had been involved in a previous MVA in 1997 as well as one on July 23, 2007. In addition,
Petitioner agreed that she had been involved in a few more car accidents since the one in March of 2008.
In a note dated April 2, 2008 Dr. Bartucci indicated that Petitioner's right wrist was getting better, that her
strength was good but that she was still very sore and tender in the region of the scar and the hypothenar
eminence, for which he prescribed physical therapy. (PX8). Dr. Bartucci also noted that "[hler le[t hand is
bothering her. 11wt was injured in a car accident on March 20. 2008.., (Emphasis added) (PX8).
In a note dated April 8, 2008 Dr. Bartucci indicated that Petitioner had undergone an EMG which revealed
severe carpal tunnel on the left side. (PX8). Dr. Bartucci went on to state that "[s !he ·was having some mild

svmptoms be (ore. but thev has [sic 7 gotten much ·worse since her motor vehicle accident on lvfarch 20 and now
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she has a severe carpal tunnel on EMG." (PX8). (Emphasis added). Dr. Bartucci recommended surgery on the
left wrist, but noted that Petitioner was still recovering from the right CTS release. (PX8).
Dr. Bartucci eventually performed a left carpal tunnel release on May 22, 2008. (PX8). Once again Petitioner
experienced a superficial infection of the wound following surgery. Petitioner testified that she underwent
physical therapy on the left hand thereafter, including massage, light weights and exercise. She also noted that
she was taking pain medication for her neck during this time and received three epidural steroid injections in
August of2008.
Petitioner testified that she was off work following the initial surgery on February 28, 2008 and that she
received short term disability benefits until her release to return to work by Dr. Bartucci on September 5, 2008.
She indicated that she did not return to work for Respondent at that time, having been told that her position had
been filled. Petitioner is presently not working.
Dr. Bartucci testified by way of evidence deposition on December 7, 2011. (PX12). Dr. Bartucci was asked to
review the previously mentioned video job analysis. (PX 12, p.l8). Following his review of the video job
analysis, Dr. Bartucci opined that if the activity shown was done over a period of time -- namely, a few hours a
day for at least several months -- it could result in carpal tunnel syndrome. (PX 12, pp.18-19). On cross
examination, Dr. Bartucci agreed that as part of his analysis along these lines he did not attempt to ascertain the
amount of wrist flexion required to move a dough ball from an upper conveyor to a lower dough tray or the
weight of the dough balls involved in the process. (PX 12, pp.24-25). In addition, Dr. Bartucci conceded that he
had no idea as to the frequency of the repetitive activity in question, the amount of flexion that was required or
the amount of force that was needed to perform this activity. (PX 12, pp.25-26). Dr. Bartucci was also of the
opinion that Petitioner would have needed a carpal tunnel release on the left side even if she had not been
involved in a motor vehicle accident in March of 2008 given the positive EMG prior to that date. (PX12, p.21 ).
However, on cross examination, Dr. Bartucci conceded that one of the reasons for the new EMG following the
MVA was the involvement of Petitioner's wrist in said car mishap. (PX12, p.29). Finally, Dr. Bartucci noted
that he did not place any restrictions on Petitioner at the time of his release in September of 2008, and that he
did not restrict Petitioner from returning to her previous position at that time. (PX 12, p.29).
At the request of Respondent, board certified orthopedic hand surgeon Dr. David J. Tulipan conducted a record
review in this case. Dr. Tulipan testified by way of evidence deposition on June 27,2012. (RXl). Dr. Tulipan
was also able to view the aforementioned video/DVD. (RXl, p.20). Based on this information, Dr. Tulipan
noted that "[i]t would seem that this would be a very low force-type job since they' re light dough balls
(weighing .67 pounds for a small one to 1.19 pounds for a large one) and they don't require any axial pressure
on the palm." (RXl, p.21). More to the point, after watching the video, Dr. Tulipan noted that·· ... there was no
vibratory activity, no repetitive wrist flexion/extension, no prolonged positions of wrist flexion or extension,
and no axial pressure on the palm." (RX 1, p.25). As a consequence, Dr. Tulipan was of the opinion that
Petitioner's carpal tunnel syndrome was not related to her work for Respondent; he also did not feel that there
was enough repetitive wrist flexion/extension to be a contributory factor in this case. (RX 1, pp.24, 27).
Currently, Petitioner noted that she was still using a brace about a month prior to trial and that she still has pain
in her wrist. However, she characterized this pain as "rare" and usually brought on by something she does. She
also stated that she cannot seem to get help with respect to her neck, and that she is still under active treatment
for same.
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WITH RESPECT TO ISSUE (C), DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE
COURSE OF THE PETITIONER'S EMPLOYMENT BY THE RESPONDENT. THE ARBITRATOR
FINDS AS FOLLOWS:
Petitioner testified that she began working for Respondent as a production team member on August 22, 2005,
and that her duties included placing dough balls onto trays from a moving conveyor belt. She noted that during
the year leading up to the alleged accident she started noticing pain, numbness and tingling in her hands, as well
as neck pain. Prior to working for Respondent, Petitioner managed a Quick Lube store for five years . She noted
that this was not a production line job, and that she did the training, payroll, hiring/firing and scheduling for the
store.
Petitioner testified that she worked 4 days a week, I 0 hours a day and she was supposed to be rotated every 2
hours and allowed 15 minute breaks between shifts. However, she noted that she could work up to 17 hours if
there was a breakdown. She testified that there were other jobs in the rotation, but she was mainly kept on the
production line because she was good at it. Other duties included moving and stacking dirty trays, and replacing
the dirty trays with clean trays.
The Arbitrator reviewed the video DVD which depicts several workers picking up and weighing balls of dough
at about chest and/or shoulder level and placing the dough on trays at waist level. (RX 1, "Petitioner Ex.# 1" ).
The Arbitrator notes that the conveyor belts on which the dough is first removed and then placed are moving at
a fairly rapid pace. Petitioner testified that she had seen the video in question and that it was filmed at a facility
in Missouri, given that the site Petitioner worked at had been shut down. Petitioner claimed that the line she
worked on ran twice as fast as the one shown in the video and that the workers in the video were not pressing
down on the dough as hard as she had to in order to make sure the dough stuck to the tray.
Petitioner testified that by September 6, 2006 she was experiencing major burning, numbness and tingling in her
hands. This is the alleged date of accident in the present claim (08 WC 3411 ).
Petitioner testified that when she first saw Dr. Patel on September 12, 2006 the focus was in regard to her neck,
but that her hands then became a priority. Along these lines, Dr. Patel' s office note dated September 26, 2006
recorded that in addition to her neck complaints Petitioner now presented with increased right hand and right
arm numbness. (PX3).
The medical records show that Petitioner has a history of motor vehicle accidents. Indeed, it appears that
Petitioner had previously treated for neck and hand complaints following a MV A eight (8) years earlier.
However, there is no indication that Petitioner was actively treating for same during the period leading up to the
accident, or that she had been diagnosed with bilateral carpal tunnel at any time prior to her employment with
Respondent.
Therefore, based on the above, and the record taken as a whole, including the highly repetitive activity depicted
in the job analysis video, the Arbitrator finds that Petitioner sustained accidental repetitive trauma type injuries
to her right and left hands/wrists arising out of and in the course of her employment, and that this injury
manifested itself as of September 6, 2006.
The question then becomes whether Petitioner' s her current condition of ill-being with respect to her right and
left hands/wrists are causally related to the accident in question.
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WITH RESPECT TO ISSUE (F). IS THE PETITIONER'S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS:
Treating surgeon Dr. Bartucci, after reviewing the video job analysis, opined that if the activity shown was done
over a period of time-- namely, a few hours a day for at least several months-- it could result in carpal tunnel
syndrome, although he did concede that he did not know the amount of wrist flexion required to move a dough
ball from an upper conveyor to a lower dough tray or determine the weight of the dough balls involved in the
process. (PX 12, pp. l8-19,24-25).
Respondent's record review, Dr. Tulipan, also having reviewed the video job analysis, noted that ·'[i}t would
seem that this would be a very low force-type job since they're light dough balls (weighing .67 pounds for a
small one to 1.19 pounds for a large one) and they don't require any axial pressure on the palm." (RX l, p.21 ).
More to the point, after watching the video, Dr. Tulipan noted that" ... there was no vibratory activity, no
repetitive \\-Tist flexion/extension, no prolonged positions of wrist flexion or extension, and no axial pressure on
the palm." (RXI, p.25). As a consequence, Dr. Tulipan was of the opinion that Petitioner's carpal tunnel
syndrome was not related to her work for Respondent; he also did not feel that there was enough repetitive wrist
flexion/extension to be a contributory factor in this case. (RX 1, pp.24, 27).
Up to this point, the Arbitrator finds Dr. Bartucci's opinion to be more persuasive - namely, that Petitioner's
job, as shown in the video, was sufficiently repetitive in nature so as to find that Petitioner's bilateral carpal
tunnel condition was causally related to her employment. Then, after having undergone a right carpal tunnel
release, and while still receiving physical therapy for the right hand, Petitioner was involved in yet another of
her multiple motor vehicle accidents, this one on March 20, 2008. It is at this point that Petitioner's condition
of ill-being with respect to her left wrist appears to become more severe.
While the EMG performed on EMG on November 28, 2006 (PXS) did indeed reveal evidence of bilateral carpal
tunnel syndrome, the medical records reveal that the far more serious complaints were with respect to the right
hand/wrist. Indeed, in a note dated April 8, 2008 Dr. Bartucci stated that Petitioner" ... ·was having some mild
svmptoms before (the most recent MVA). but thev has [sic 1 gotten much worse since her motor vehicle accident
on March 20 and now she has a severe carpal tunnel on Elv!G." (PX8). (Emphasis added). With respect to the
motor vehicle accident itself, Dr. Bartucci recorded, in an office note dated four days after the MV A, that
Petitioner had suffered " ... a hvperextension injurv to her neck and both hands. ·wrists impacted into the
steering column." (Emphasis added) (PX8). In addition, in a note dated April 2, 2008, Dr. Bartucci indicated
that Petitioner's right wrist was getting better and that ·'[hler lefi hand is bothering her. That was iniured in a
car accident on lvfarch 20. 2008." (Emphasis added) (PX8). Petitioner herself even conceded the fact that the
March 2008 car incident "really set off [her] left hand" and that she visited Dr. Bartucci right after the accident
due to the fact that she was experiencing a lot of pain, presumably in both hands.
This suggests, at least with respect to her left hand/wrist, that the motor vehicle accident on March 20, 2008
represented more than a temporary aggravation, as with the right hand/wrist, and as such amounted to an
intervening event which effectively broke the chain of causation.
And while Dr. Bartucci did offer up the opinion that Petitioner would have needed a carpal tunnel release on the
left side even if she had not been involved in a motor vehicle accident in March of 2008, given the positive
EM G prior to that date (PX 12, p.21 ), the fact remains that no such surgery had been recommended up until that
point and that Dr. Bartucci himself had described Ms. McKenna's symptoms before the MVA as "mild."
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Accordingly, the Arbitrator finds that Petitioner failed to prove that her condition of ill-being with respect to her
left hand/wrist subsequent to the motor vehicle accident on March 20, 2008 was causally related to the accident
on September 6, 2006. However, the Arbitrator finds that the MV A in question resulted in a temporary
aggravation of her right carpal tunnel syndrome condition, given that Petitioner was undergoing active medical
treatment on the right side at the time, in the form of physical therapy following surgery, and in light of the fact
that there is no evidence to suggest her condition significantly worsened following the MV A in question.

WITH RESPECT TO ISSUE (J), WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY AND HAS RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES,
THE ARBITRATOR FINDS AS FOLLOWS:
As noted above, the Arbitrator determined that Petitioner" s current condition of ill-being with respect to her
right hand/wrist remains causally related to the work related accident on September, but that Petitioner suffered
an intervening accident on March 20, 2008 that broke the chain of causation with respect to her left hand/wrist.
Following the MVA, Dr. Bartucci, in a note dated April 8, 2008, indicated that Petitioner had undergone an
EMG which revealed severe carpal tunnel on the left side. (PX8). At that time, Dr. Bartucci recommended
surgery on the left wrist, but noted that Petitioner was still recovering from the right CTS release. (PX8). Thus,
it would appear that Dr. Bartucci held off on the proposed left carpal tunnel release until such time as Petitioner
had finished treatment relative to her right hand/wrist.
Dr. Bartucci eventually performed a left carpal tunnel release on May 22, 2008. (PX8). The Arbitrator finds this
to be the date that Petitioner's treatment with respect to her left hand/wrist ceased being causally related to her
employment.
Based on the above, and the record taken as a whole, the Arbitrator finds that Petitioner is entitled to reasonable
and necessary medical expenses up through May 21 , 2008 pursuant to §8(a) and the fee schedule provisions of
§8.2 of the Act. Respondent shall be entitled to a credit for any and all amounts paid on account of this injury.

WITH RESPECT TO ISSUE (K). WHAT AMOUNT OF COMPENSATION IS DUE FOR
TEMPORARY TOTAL DISABILITY. THE ARBITRATOR FINDS AS FOLLOWS:
Based on the above, and the record taken as a whole, including the Arbitrator's detennination as to causation
(see issues "F" and "J", supra), the Arbitrator finds that Petitioner was temporarily totally disabled as a result of
the bilateral carpal tunnel syndrome from February 28, 2008, the date of the right CTS surgery, through May 21,
2008, or the day before the left CTS surgery, for a period of 12 weeks (including the extra leap year day).

WITH RESPECT TO ISSUE (L). WHAT IS THE NATURE AND EXTENT OF THE INJURY. THE
ARBITRATOR FINDS AS FOLLOWS:
Currently, Petitioner noted that she was still using a brace about a month prior to trial and that she still has pain
in her wrist. However, she characterized this pain as "rare" and usually brought on by something she does.
Dr. Bartucci, for his part, noted that he did not place any restrictions on Petitioner at the time of his release in
September of 2008, and that he did not restrict Petitioner from returning to her previous position at that time.
(PX 12, p.29).
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Based on the above, and the record taken as a whole, the Arbitrator finds that as a result of the accident on
September 6, 2006 Petitioner sustained permanent partial disability to the extent of 15% of the right hand
pursuant to §8(e)9 of the Act. However, in light of the Arbitrator determination to the effect that Petitioner
current condition of ill-being with respect to her left hand/wrist is not causally related to the accident in
question, Petitioner's claim for permanency for same is hereby denied.
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STATE OF ILLINOIS

)

COUNTY OF COOK

)SS.
)

C8J Affirm and adopt (no changes)

D Affirm with changes

D Reverse

IJ

Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
C8] None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Casey R. Czajka,
Petitioner,

14IlYCC0138
NO: 12 we 33393

vs.
CBS Messenger Service, Inc.,
d/b/a Custom Brokers Supply, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, ailer considering the issues of causal connection,
temporary total disability and prospective medical care, and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322,35 lli.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 22, 20 14 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $8,800.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

Thomas J. Tyrrell
MJB:bjg
0-2/1112014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
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CZAJKA, CASEY R

Case#

12WC033393

Employee/Petitioner

CBS MESSENGER SERVICE
Employer/Respondent

On 4/22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

4988 LAW OFFICES OF DAVID W CLARK
511 W WESLEY ST
WHEATON.IL 60167

4234 RIPES NELSON BAGGOT KALOBRATSO
PERRY GENTILE
2353 HASSELL RD SUITE 115
HOFFMAN ESTATES, IL 60169

D

STATE OF ILLlNOIS

Injured Workers' Benefit Fund (§~d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)SS.
COUNTY OF~

~X No ne or the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

CASEY R. CZAJKA

Case # 12 WC 33393

Employee/Petitioner

Consolidated cases: n/a

v.

CBS MESSENGER SERVICE
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian Cronin. Arbitrator of the Commission, in the city of
Chicago, on February 19, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

D
C. 0
D. 0
E. 0
B.

Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. X Is Petitioner's current condition of ill-being causally related to the injury?

0
H. 0

G.

I.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

J.

X Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. X Is Petitioner entitled to any prospective medical care?

L. X What temporary benefits are in dispute?
0 TPD
D Maintenance
X TTD
M.
Should penalties or fees be imposed upon Respondent?

D

0
0. 0
N.

Is Respondent due any credit?
Other:

ICArhD<'d'J(b) 2110 /(}(} W. Rt~nJolph Stre~l 1,'1.21}() Cllku/ln. IL (1()6(}/ 312/H/4 Mil Tnlljree 8661352-3033
\V<!b til<'; www.iwcc 111/IH'
Dowll'l<ll<! offices: Cnllin.w ille fi/S114fl ·3450 Peoria 3091671 J0/9 Rockford .~1519/l7- 7ZI.J2 Sprinl:field 2171785-7084
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FINDINGS

On the date of accident, 02-08-2012, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $28,600.00; the average weekly wage was $550.00.
On the date of accident, Petitioner was 35 years of age, single with 0 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $6,966.73 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $6,966.73.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Temporary Total Disability
Respondent shall pay Petitioner temporary total disability benefits of $366.30/week for
commencing 4-27-2012 through 2-19-2013, as provided in Section 8(b) of the Act.

"'12·4f7 weeks,

Respondent shall be given a credit of $6,966.73 for temporary total disability benefits that have been paid.

Medical benefits
Respondent shall pay reasonable and necessary medical services of $111 .33 to Elmhurst Orthopaedics for the
August 2012 visit to Dr. Koutsky, in accordance with Section 8(a) and subject to Section 8.2 of the Act.
Respondent shall pay for the reasonable, related and necessary prospective medical care from Elmhurst
Orthopaedics that includes visits to Dr. Koutsky, medication and physical therapy as provided in Section 8(a) of
the Act. Such payments shall be subject to Section 82 of the Act.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the

Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment~
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

Dat~;:

ICArbDecl91b)

~PR 2,2 20\3
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STATE OF ILLINOIS

)
)SS
)

COUNTY OF COOK

ILLINOIS WORKER'S COMPENSATION COMMISSION
CASEY R. CZAJKA
Employee/Petitioner

)
)

v.

)

CBS MESSENGER SERVICE
Employer/Respondent
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)
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ARBITRATION DECISION 19 (b) ADDENDUM
FINDINGS OF FACT
On February 8, 2012, petitioner was employed by respondent CBS Messenger
Service in the maintenance department. He had been employed by respondent for
15 years originally hired as a delivery driver. In the months before the accident,
petitioner had been working indoors dividing his time between maintaining
respondent's fleet of cars (15-20 cars) and office work. Petitioner testified that
between 1-2 hours a day was spent in the maintenance of respondent's vehicles and
the remaining 6-7 hours per day was spent in the office.
On February 8, 2012, petitioner started his shift around 5:30am. At
approximately 6 am, petitioner was changing a tire on one of the respondent's
vehicles when he noticed that something "popped" in his low back. Petitioner
reported the accident to his supervisor and worked the rest of the day in pain. When
the pain did not improve, he was sent by his supervisor to the Alexian Brothers
occupational site where X-rays were taken and a light-duty return to work was
given. The doctor at Alex ian Brothers prescribed pain medication and also
instructed petitioner to consult an orthopaedic doctor.
Petitioner returned to light-duty work with respondent on February 10,
2012, but when his low back pain did not improve, he went to see Dr. Kevin
Koutsky at Elmhurst Orthopaedics. At his first visit was on February 29, 2012,
petitioner reported the mechanism of his work injury and told the doctor that he felt
a sharp pain radiating into his buttocks and thighs. PX 1. Dr. Koutsky reviewed the
X-rays and noted that petitioner's 2006 spinal fusion at L4/5 and L5/Sllooked solid
and further noted lower back pain and bilateral buttock and thigh pain from the 2-82012 work accident. Physical therapy pain medications, and an MRI were
prescribed. PX1. Light-duty work restrictions were continued.
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On March 14, 2012, MR images of petitioner's lumbar spine were taken. The
following impression was offered:
1. Post surgical changes at the L4-5 and LS-Sllevel as described above.
2. Mild diffuse disc bulging at the L3-4 level with bilateral foraminal narrowing
as described above.
3. No disc protrusions or herniations seen. PXl.
On the March 28th visit with Dr. Koutsky, petitioner's medications were
refilled and physical therapy was continued. An electrical stimulation unit was
ordered and a discussion about epidural injections also took place. PX.l.
On the April 26, 2012 visit Dr. Koutsky noted that petitioner had been
attending physical therapy with limited improvement of his symptoms and that his
PT had ended a week prior to the visit Petitioner's medications were refilled and he
was to do his home exercises while using his electrical stimulation unit which did
provide some improvement to his symptoms. PX ! .Petitioner was again limited to
light duty at work and continued to work until the next day (April 27thl when
respondent sold its interest to another company. Petitioner was then informed that
his light-duty restrictions could not be accommodated and he was started on TTD as
of that date. PXl
Petitioner's next visit for his back was June 29th (petitioner had broken his
ankle at his house in the interim and was still presenting to the clinic for this nonwork injury from May-June). On this 6-29-12 visit, Dr. Koutsky noted that the one
epidural injection received by the petitioner did provide some limited but
temporary relief. Dr. Koutsky continued his recommendation for home exercises
and pain medications. He also continued the light-duty release. PXl
The last approved visit with Dr. Koutsky occurred on August 10, 2012 at
which time Dr. Koutsky noted that petitioner was "still having a fair amount of pain
in the back and leg". Dr. Koutsky discussed surgery as well as conservative
treatment Petitioner elected to pursue conservative measures that included more
physical therapy, but declined another epidural injection as the first one provided
limited relief. Medications were again refilled and petitioner was released to a lightduty capacity. PX 1. A follow-up visit with Dr. Koutsky was scheduled for midSeptember but petitioner was never allowed to attend this visit as respondent cut
petitioner off from all medical and TTD benefits based on the report from
respondent's Section 12 examining physician, Dr. julie Wehner. RXl.
Petitioner testified that he waited two hours for Dr. Wehner's five-minute
physical examination.
Petitioner testified he did not have health insurance so he could not see Dr.
Koutsky after his worker's compensation benefits were terminated because he
could not afford the visit. Petitioner further testified that he did not look for lightduty work as he did not want to start a job with light-duty restrictions only to take
time off for more medical treatments. Lastly, Petitioner testified that he would like
to follow up with Dr. Koutsky and also undergo physical therapy if the arbitrator
approves such medical care.
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CONCLUSIONS OF LAW
F. Is Petitioner's current condition of ill-being causally related to the injury?
Petitioner testified that he was in good health until February 8, 2012. He had
two prior back surgeries but six years had passed with no treatment for his back
until the work accident The Petitioner testified he was changing a tire as part of his
regular job duties when he experienced a "pop" in his back. Such pop was followed
by a stabbing, harsh pain in his back. This version of the accident was not disputed
by respondent
On March 19, 2012, petitioner was seen by Dr. Koutsky to review the MRI
results. Dr. Koutsky opined: "The impression reads postsurgical changes at L4-S
and LS-S1, mild diffuse disc bulge at L3-4. No protrusions or herniations are noted.
No abnormal enhancement" PX1.
The Arbitrator notes that the FINDINGS section of such MRI report reads:
"Routine MRI of the lumbar spine was performed with and without intravenous
contrast enhancement Sagittal and axial images were obtained in various
sequences." PX1.
Petitioner testified that his complaints of back pain in February 2013 are the
same as those he had in August 2012.
Per the findings above, petitioner has offered the medical records of Dr.
Kevin Koutsky wherein he finds: that petitioner suffered a low back injury at work
on February 8, 2012; that petitioner's complaints are still present seven months
post-accident; that petitioner should be at light-duty work restriction; and that
petitioner needs further medical care and treatment PX 1.
Dr. Koutsky's most recent diagnosis is "Lumbar spondylosis and stenosis,
status post fusion." Please see the August 10, 2012 Progress Note in PX1.
Respondent submitted a Section 12 report by Dr. Julie Wehner that causally
links petitioner's work injury to his low back complaints. "Therefore, the diagnosis
of Mr. Czajka would be low back pain. The mechanism of injury would indicate a
lumbar strain ... the lumbar strain is causally related to the date of the February 8,
2012." See RX 1. Respondent did not offer any medical evidence that petitioner's
current condition is due to a pre-existing medical condition nor did respondent offer
any medical evidence of treatment for the low back in the five years prior to the
accident.
Lastly, while Dr. Wehner opines that petitioner can return to work with
"some prior work restrictions", she has failed to mention what, if any restrictions,
petitioner had. Respondent has not offered any medical evidence of prior
restrictions. The treating medical records in evidence are the records from Elmhurst
Orthopaedics. Such records contain no mention of work restrictions before the
February 2012 accident. Petitioner's testimony was that he had back surgery in
2000 and at another time, but that before February 8, 2012, his back was "fine."
Petitioner's unrebutted testimony was that Dr. Julie Wehner's Section 12 exam
lasted only five minutes.
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In weighing the testimony and the evidence, the Arbitrator finds the medical
opinions of petitioner's treating orthopaedic physician, Dr. Kevin Koutsky, to be
more persuasive than those of respondent's examining orthopaedic physician, Dr.
Julie Wehner. Please see International Vermiculite v. Indus. Comm'n, 77111.2d 1, 394
N.E.2d 1166 (1979).
Based upon the foregoing, the Arbitrator finds that petitioner injured his
back in an accident that arose out of and in the course of his employment with
respondent on February 8, 2012 and that petitioner's current condition of ill-being
of his back is causally related to such work accident

J. Has Respondent paid all appropriate charges for all reasonable and
necessary medical services?
Petitioner introduced Exhibit #2 which was a charge for the August 2012
visit with Dr. Koutsky with an outstanding amount of $111.33. PX 2. As this visit was
before Respondent's September 2012 denial of benefits, the Arbitrator finds this bill
is reasonable and necessary and should be paid by Respondent, in accordance with
Section B(a) and subject to Section 8.2 of the Act

K.

Is Petitioner entitled to any prospective medical care?

The Arbitrator has found Dr. Koutsky's opinions to be more persuasive than
those of Dr. Wehner. Dr. Koutsky has recommended that petitioner receive further
medical care. Please see the August 10, 2012 Progress Note. PX 1.
Dr. Wehner opined: "The radiologic findings show his preexisting surgical
sites with no change. His neurologic examination is normal. He has had an
adequate course of physical therapy and should be transitioned to a home exercise
program."
Respondent has not conducted a utilization review, pursuant to the Act, as
amended.
Therefore, the Arbitrator awards the reasonable, necessary and related
prospective medical care that includes follow-up visits with Dr. Kevin Koutsky,
additional physical therapy and medication.

L.

What TTD benefits are in dispute?

Once respondent could not accommodate light-duty restrictions, they paid
TTD benefits. The parties have stipulated that petitioner was temporarily totally
disabled from April27, 2012 through September 6, 2012 and that respondent paid
$6,966.73 in TTD benefits.
4
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Respondent's Section 12 report indicated that petitioner should return to
work with restrictions although Dr. Wehner did not elaborate on what the
restrictions were and seems to state- without reference to any medical records that the work restrictions pre-dated the February 8, 2012 work accident
Dr. Koutsky stated that the light-duty work restrictions should continue and
respondent has not presented any evidence that light-duty work is available to
petitioner. Petitioner testified that his condition of ill-being did not improve after
the August 10, 2012 visit and continues through the date of the hearing on February
19, 2013.
The Arbitrator finds for petitioner on the issue of outstanding TID.
Respondent shall pay Petitioner temporary total disability benefits of
$366.30 a week for 42-4/7 weeks, which representing the time period from 4-272012 through 02-19-2013, as provided in Section 8(b) of the Act Respondent shall
be given a credit of$6,966.73 for temporary total disability benefits that have been
paid.
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STATE OF ILLINOIS
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COUNTY OF
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C8J Affinn and adopt (no changes)

D Affinn with changes
D Reverse

bJ Injured Workers' Benefit Fund

D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)l8)
D PTD!Fatal denied
~ None of the above
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Leon Smith, Jr.,
Petitioner,
vs.

NO: 12WC 15569

Perry Broughton Trucking & Excavating,
Respondent,
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DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation, benefit/wage rate,
notice, temporary total disability, permanent partial disability and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 8, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review

?no

DATED:
o022014
CJD~rc
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Stephen Mathis

Ruth W. White

(§4{d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

SMITH. LEON JR

Case#

12WC015569

Employee/Petitioner

PETTY BROUGHTON TRUCKING & EXCAVATING

1 4 I ~1 CCu13 9

Employer/Respondent

On 3/8/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0149 WARREN E DANZ PC
710 NE JEFFERSON
PEORIA, IL 61603

0332 LIVINGSTONE MUELLER ET AL
KEN SIMA
620 E EDWARDS ST POB 335
SPRINGFIELD. IL 62705

!

J
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STATEOFILLINOIS

)
)SS.

COUNTY OF SANGAMON )

0 Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Leon Smith, Jr.

Case# 12 WC 15569

Employee/Petitioner
v.

Perry Broughton Trucking & Excavating
Employer/Respondent

An Application for Adjustmelll of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city
of Springfield, on 2/5/2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee~employer relationship?
B.
C. [XI Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. [XI Was timely notice of the accident given to Respondent?
F. (gJ Is Petitioner's current condition of ill~being causally related to the injury?
G. [XJ What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~What temporary benefits are in dispute?
0 TPD
D Maintenance
D TTD
L. [XI What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
N.
0 . Oother _ _

0

0
0

0
0

ICArbDtc 2110 100 W. Ra11dolph Strut #8·200 Chicago,/L 60601 31218/4-6611 Toll·fru 866/352-3033
IVtb silt: www.iwcc.il.gov
Dow11statt offices: ColliiJSVillt 6181346-3450 Peoria 3091671·3019 RocJ.ford 8 I 51987·7292 Spri11gfitld 2171785· 7084
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FINDINGS

On 4/12/2012, Respondent was operating under and subject to the provisions of the Act.
On this date. an employee-employer relationship did exist between Petitioner and Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
On the date of accident, Petitioner was 25 years of age, single with 1 dependent child.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
ORDER

Petitioner failed to meet his burden on the issue of causation. Determination of other disputed issues is moot.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award. interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

ICArbDec p. 2
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The Arbitrator finds the following facts:
Petitioner graduated high school in 2004. In 2006 he began working as a union laborer and union concrete
finisher. Petitioner testified that working as a laborer and concrete finisher required repetitive physical use of his
hands.
Petitioner testified that through the union he started working full time for respondent on 7/19/2011. Prior to that
he worked for the respondent from 8/1/07 - 8/15/07. Petitioner first sought treatment for bilateral hand
complaints in March of 2011. Petitioner testified that he was seen at an Express Care and at that time
experienced a little pain and numbness in his hands. Petitioner testified that this pain would wake him up at
night. Petitioner testified that he was prescribed an anti-inflammatory medication along with wrist splints.
Petitioner on direct examination testified that after receiving the splints and anti-inflammatory medication the
pain and numbness went away until he started working for the respondent.
Medical records from Memorial Express Care note that petitioner was seen on 317/2011. The history in that
record states:
"The patient presents with bilateral hand and wrist pain for over 6 months in a 24 year old male
who is a concrete worker. He had not taken the time to deal with this until now. He denies an
acute trauma. The pain is throbbing, worse at night and in the morning, and make it difficult to
grip strongly at work."
Petitioner's physical examination revealed a positive phalens and tinnels signs. Petitioner was diagnosed with
carpal tunnel syndrome and prescribed anti-inflammatory and pain medication. The petitioner was also
prescribed cock-up wrist braces to be used at night. Petitioner was advised to establish with a primary care
provider for follow up and possibly an orthopedic referral. (RXl).
Petitioner testified that after he was rehired by the respondent on 7/19/2011 he worked until4/12/2012.
Petitioner testified that he was hired as a concrete finisher but also worked as a laborer. During this time
petitioner testified that he worked numerous jobs with the respondent including the YMCA, 5th and Cook Street,
the airport, the fairgrounds, a strip mall in Sherman, and a hotel. Petitioner testified in detail as to his job
requirements of a concrete finisher/laborer. This includes carrying steel forms, setting the forms, pouring the
concrete, leveling the concrete, and tearing down after the job was completed. Petitioner testified to the use of
numerous tools that he used in performing his job activities. Petitioner testified that his job requirements
involved repetitive, physical use of his hands. (PX6, PX7).
Petitioner testified that two months into his employment with respondent the numbness and pain complaints in
his hands returned. The petitioner testified that he told his supervisor, Mr. Ed Rainwater, of his hand
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complaints. Petitioner testified that he was told to wait until he was laid off in the wintertime to see a doctor
about it. Petitioner testified that on 4/12/2012 he reported to work and started loading steel frames into
respondent's truck. Petitioner testified that as he was lifting a steel frame to the top of the truck he felt a sharp
pain that he described as electricity shooting down his hands to his elbows. Petitioner testified that he dropped
the form and advised his supervisor, Mr. Rainwater, that he needed to go to the doctor. Petitioner testified that
he was not asked if he needed to complete an accident report. Petitioner testified that he sought treatment
immediately at St. John's Express Care.
The medical records indicate that petitioner was seen at Priority Care on 4/12/2012. The history in that record
states "Pain/numbness/tingling in bilateral hands for the past year at night at work. Seen at Express Care 5-6
months ago and given wrist splints. These are not helping." Due to the duration of the symptoms petitioner was
referred to Dr. Edwards Trudeau for an electrodiagnostic study. There is no history of the petitioner sustaining a
specific accident involving his hands on 4112/2012. Contrary to petitioner's testimony there is no history of
petitioner's bilateral hand complaints resolving after his diagnosis in March of 2011 and then reoccurring after
his employment with the respondent. (RX2).
Petitioner' s electrodiagnostic studies took place on 4/19/2012. The history in Dr. Trudeau's record states "The
patient indicates in terms of chief complaint 'My wrists are having hand pain from my wrist to my
fingers ... fmgers get tingly, wakes me up at night. It has been going on for over a year and I am a concrete
laborer and can barely work due to pain ... ' " There is no history of the petitioner sustaining a specific accident
involving both of his hands on 4/12/2012. Contrary to petitioner's testimony there is no history of petitioner's
bilateral hand complaints resolving after his diagnosis in March of 2011 and then reoccurring after his
employment with the respondent. (RX2). The electrodiagnostic study was interpreted as demonstrating bilateral
carpal tunnel syndrome moderately severe on either side with the right being greater than the left. (PX3).
Petitioner returned to Priority Care and was seen on 4/30/2012. Based on the results of the electrodiagnostic
study he was referred for an orthopedic consult. Petitioner was seen by surgeon, Dr. Christopher Maender, on
5/16/2012. The history in Dr. Maender's record states "This is a 26-year-old gentlemen kindly sent over by a
physician assistant Kelly for evaluation of his bilateral hand numbness and tingling. He is right hand dominant.
He states that he has had this numbness and tingling for greater than 8 months. He has been progressively
getting worse, that bothers him significantly. It does wake him up at night ... He has been doing construction
work for quite a while with concrete finishing. He swings sledge hammers on a regular basis ... He has tried a
steroid taper, which only helped minimally. He has tried Naproxen, which does not really help. He has tried
some wrist braces for the past 8 months with minimal help." There is no history of the petitioner sustaining a
specific accident involving both of his hands on 4/12/2012. Contrary to petitioner's testimony there is no history
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of petitioner's bilateral hand complaints resolving after his diagnosis in March of 2011 and then reoccurring
after his employment with the respondent. (RX2).
Dr. Maender recommended bilateral carpal tunnel releases. On that date Dr. Maender restricted the claimant
from "vibrational tools." (PX2). Dr. Maender proceeded with a right carpal tunnel release on 8/6/2012 followed
by a left carpal tunnel release on 8/20/2012. Subsequently Dr. Maender allowed petitioner to return to full duty
work starting on 10/25/2012. Dr. Maender last saw petitioner on 1122/2013. On that date Dr. Maender noted that
the claimant was "doing well" and released petitioner from his care. (PX2).
Petitioner testified that he has not returned to work. Petitioner testified that his hands are a lot better and he does
not experience numbness, tingling, or pain. Petitioner testified that he experiences pain when performing
pushups. Petitioner testified that he has been afraid to attempt work activities. Petitioner testified that he did go
hunting in late October or November of 2012 with a compound bow.

Mr. Michael Emmons testified on behalf of petitioner. Mr. Emmons is a laborer/concrete finisher. He has
worked off and on for the past 2 '12 years with the respondent. Mr. Emmons was working for the respondent
when petitioner was. Mr. Emmons testified that the work for respondent was physically demanding on his hands
and repetitive. Mr. Emmons testified that he could not recall a specific time when petitioner complained of hand
pain. Mr. Emmons was working on 4/12/2012. Mr. Emmons testified that he was on top of the truck and
couldn't see but guessed that petitioner dropped the form. Petitioner complained of hand pain and hurting his
back.
Mr. Edward Rainwater testified on behalf of the respondent. Mr. Rainwater has worked for the respondent for
10 years. He works as a concrete working foreman. Mr. Rainwater usually worked with petitioner on a daily
basis. Mr. Rainwater testified that within the first two weeks of petitioner's employment he started complaining
of problems with his hands. Mr. Rainwater testified that he was working on 4/12/2012. Mr. Rainwater testified
that he believes petitioner arrived at the respondent's at either 6:30 or 6:45 a.m. They then went to a different
location to load steel forms. At around 7:15 a.m. while loading forms petitioner advised Mr. Rainwater that his
hand was hurting. Based on respondent's procedures Mr. Rainwater asked petitioner if he wanted to complete
an accident report and go to the doctor. Petitioner did not want to complete an accident report. Mr. Rainwater
testified that petitioner indicated that he had problems with his hands prior. Mr. Rainwater testified that at no
time did petitioner indicate that he got hurt on the job or that his hand problem was a result of his work for the
respondent. Mr. Rainwater testified that he keeps a daily log. The 4/12/2012 entry noted that petitioner left to
get his hand checked and that "It did not happen on job." Mr. Rainwater testified that after the incident he
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reported to his supervisor that petitioner said he hurt his hand and he was going to the doctor but it did not
happen on the job.
Mr. Jim Butler testified on behalf of the respondent. Mr. Butler has worked for the respondent for the past 30
years. He works as a supervisor. His job duties consist of coordinating the work and dealing directly with the
foreman. Mr. Butler testified that he was on the job site on 4/12/2012 where petitioner was working. Mr. Butler
testified that he had a conversation with Mr. Ed Rainwater concerning the petitioner. Mr. Butler testified that he
documented that conversation in a daily work log for that date. Mr. Butler testified that log states "Leon went
home, had a swollen hand when he showed up - showed up for work. Said not work related, did not happen on
the job. Asked about an accident report, he said no, pre-existing injury."
At petitioner's request Dr. Christopher Maender testified via an evidence deposition on 10/2/2012. Dr. Maender
has been board certified since 2010 and specializes in the treatment of hand and upper extremity conditions. Dr.
Maender testified that based on his physical examination and review of the electrodiagnostic study he felt that
petitioner had bilateral carpal tunnel syndrome. Dr. Maender testified that he performed bilateral carpal tunnel
releases and that he last saw petitioner on September 26, 2012. Dr. Maender testified that petitioner provided
him with a history of performing construction work for quite a while mostly with concrete finishing. Dr.
Maender opined that petitioner's work activities were at least a contributing factor to his carpal tunnel
syndrome. In response to a hypothetical question involving a specific accident on April 12th when petitioner was
lifting a heavy form Dr. Maender testified that a single incident was not enough to cause carpal tmmel
syndrome. Dr. Maender testified that it was likely more a symptom of his carpal tunnel syndrome than a
causative factor in it. Dr. Maender testified that the only records that he reviewed in addition to his own was Dr.
Trudeau's nerve conduction study. Dr. Maender was not aware of when petitioner was first diagnosed with
carpal tunnel syndrome. Dr. Maender was not aware of when petitioner started working for the respondent. Dr.
Maender agreed that there are certain stages of symptoms which indicate carpal tUIUlel syndrome is advanced.
Dr. Maender agreed that an end stage complaint of carpal tunnel syndrome is loss of grip strength. (PX4). Dr.

Maender did not address the causal connection issue of what effect petitioner's employment with the
respondent had on his pre-existing carpal tunnel syndrome.
At the request of the respondent Dr. Michael Cohen performed a record review on 7/5/2012. As part of his
review Dr. Cohen reviewed petitioner's complete medical records and was aware of when petitioner'
employment started with the respondent. Dr. Cohen's evidence deposition proceeded on 10/17/2012. Dr. Cohen
is a board certified orthopedic surgeon whose practice is limited to the upper extremity including the hand,
wrist, elbow, and shoulder. Dr. Cohen testified that he has performed more than 1,000 carpal tunnel releases.
Based on his review of the complete medical records Dr. Cohen testified that petitioner was diagnosed with
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carpal tunnel syndrome 4 months before his employment started with the respondent. Regarding the issue of
causal connection Dr. Cohen testified that even if you assume that petitioner's work for the respondent would be
considered high risk for carpal tunnel syndrome petitioner's work for the respondent was not a causative factor
in his carpal tunnel syndrome and need for surgery. Dr. Cohen further testified that "Therefore, my conclusion
is that the - whatever job he was doing at Perry, did not alter the natural history of what I would have expected
with a 26 year old gentlemen who smoked with bilateral carpal tunnel syndrome, what would have happened to
him over the natural history. He followed it perfectly." Dr. Cohen testified that this was based on the fact that
petitioner was diagnosed with carpal tunnel syndrome prior to his employment with the respondent and had
symptoms for lO plus months before he worked for the respondent. Dr. Cohen testified that even if the
petitioner did not work for the respondent he would have ended up in the exact same place. Lastly Dr. Cohen
testified that if petitioner sustained a specific accident on 4/12/2012 it would not be a causative factor in his
carpal tunnel syndrome. (RX3 ).

Therefore the Arbitrator concludes:
First of all, the Petitioner has failed to prove a causal relationship between his specific accident of April 12,
2012 and his bilateral carpal tunnel syndromes. Dr. Maender testified that the event was not a causative factor in
the condition, but produced symptoms of the condition already diagnosed. (PX 4 at 13)
A more difficult question is whether the Petitioner's work for the Respondent either caused or aggravated the
condition. We know from the evidence that the work the Petitioner performed as a concrete fmisher for the
Respondent was strenuous and repetitive, and could, by all accounts aggravate a carpal tunnel. Dr. Maender
testified that swinging the sledge hammer and picks required forceful gripping and produced impact on the
hands which could be contributing factors.
The Petitioner must prove, by a preponderance of the evidence, that the work was in fact a causative factor. For
the reasons stated below, the Arbitrator finds that the burden of proof was not met, and the claim is denied.
The Petitioner had a diagnosed symptomatic carpal tunnel syndrome on March 7, 2011, just over four months
prior to when he began working for the Respondent. At the time, he complained to his doctor about throbbing
pain, difficulty gripping at work and numbness and tingling. The examination showed positive Phalen's and
Tinel's tests. The doctor diagnosed carpal tunnel syndrome and prescribed injections and splints.
While the Petitioner testified that the conservative treatment provided complete relief of his symptoms, his
histories to his physicians who he saw a year later told a different story. He reported to his doctor at the HSHS
Medical Group on April 12, 2012 that his symptoms had been present for the past year, and that the splints

provided to him earlier were not helping. He also told Dr. Trudeau about a week later that his symptoms had
been present a year. Nowhere is there is history that he used the splints, got better, and got worse after working
for the Respondent.
In addition, his work foreman, who admittedly could be biased, testified that the Petitioner complained of hand
pain within two weeks from when his job began.
Also, while Dr. Maender testified that his work as a concrete finisher could have aggravated the condition, he
was unaware that the condition had been diagnosed prior to the start of Petitioner's work for the Respondent.
Finally, when you compare the Petitioner's complaints, exam fmdings and diagnosis before and after he began
working for the Respondent, you will see they a virtually the same. On Aprill2, 2012, as in March 2011, he had
pain, numbness, tingling and weakness of grip. His exams showed positive Phalen's. The only differences were
the positive electrical studies in 2012, as none were taken a year earlier. Given the above evidence, the
Arbitrator simply cannot assume that if earlier tests were done, they would show anything less than what was
seen on the actual tests.
This case is different than the numerous commission cases where there was pfoof of either improvement or
worsening of the condition after work for a Respondent. It is different than the Oscar Meyer case, where
subsequent electrical studies confirmed a worsening of the condition while a Petitioner continued working after
the initial diagnosis. Oscar Mever Companv v. The Industrial Commission. 176 Ill. App. 3d (1988). It is also
distinguishable from the Durand case, where a worker had symptoms but no treatment or diagnosis, kept
working, and three years later began treatment. Durand v. The Industrial Commission. 224 Ill. 2d 53 (2006).
Under the facts of this case, the Arbitrator adopts the reasoning of Dr. Cohen. The Petitioner had carpal tunnel
in March 2011, and it was the same carpal tunnel which was treated one year later. The Arbitrator cannot
assume the Respondent> s work aggravated the condition.
Petitioner's claim for compensation is denied. Determination of other disputed issues is moot.
The Arbitrator admits into evidence Respondent's Exhibit 5, pursuant to Rule 609 of the Illinois Rules of
Evidence.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Silvia Pagaza,
Petitioner,
vs.

NO: 06WC 45434

.tcco 14 o
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Affinia Group,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, medical expenses,
temporary total disability, permanent partial disability and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 25, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$7,400.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File f/feview in ircuit :o'JY"'
DATED:
o0220 14
CJD/jrc
049

FEB 2 7 2014
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e
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·endt

-fiN: ~~
Stephen Mathis

~ It/. /t:du);a_
Ruth W. White

ILLINOIS WORKERs• COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

PAGAZA, SILVIA

Case#

06WC045434

Employee/Petitioner

AFFINIA GROUP

14I\WCC0140

Employer/Respondent

On 2/25/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2573 MARTAY LAW OFFICE
DAVID MARTAY
134 N LASALLE ST 9TH FL
CHICAGO, IL 60602

0481 MACIOROWSKI SACKMANN & ULRICH
ROBERTE MACIOROWSKI
10 S RIVERSIDE PLZ SUITE 2290
CHICAGO, IL 60606
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Rate Adjustment Fund (§8(g))
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ll..LINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Sylvia Pagaza

Case# 06 WC 45434

EmployceJPetitioner

v.
Affinia Group
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Granada, Arbitrator of the Commission, in the city of
Waukegan, on December 28, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C.
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. [81 Is Petitioner's current condition of ill-being causally related to the injury?
G. 0 What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. 1:8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [81 What temporary benefits are in dispute?
0 TPD
0 Maintenance
1:81TID
L. [8l What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. 00ther _

D
0

0

0

D
D

ICArbDer: 1110 /00 lV. Rondo/ph Street 18-200 Chir:agD.IL 6060/ 3111814-661/ Toll-fru 86613SZ-3033
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FINDINGS

On August 7, 2006, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident as to the right leg, not the back.
In the year preceding the injury, Petitioner earned $28,860.00; the average weekly wage was $555.00.
On the date of accident, Petitioner was 47 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services based on stipulation .
Respondent has paid all appropriate charges for all reasonable and necessary medical services based on
stipulation of respondent that they will pay the outstanding medica] of $194.00.
Respondent shall be given a credit of $21,352.78 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $21,352.78.
Respondent is entitled to a credit of $·0- under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $333.00/week for 86 weeks, because
the injuries sustained caused the 40% loss of the right leg. as provided in Section 8(e) of the Act.
Petitioner failed to prove that she is entitled to any additional temporary total disability benefits beyond that
paid by the Respondent.
The petitioner failed to prove causal connection between current complaints of back pain and injury.
RULES REGARDING APPEALS UnJess a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

2122/13
Date

ICArbDec p. 2

FEB 25 20n

Sylvia Pagaza v. Aflinia Group, 06 WC 45434

Attachment to Arbitration Decision
Page 1 of5

1 4 I ~¥ CC.[Y 1 4 0

Findings of Fact
The petitioner began working for the Respondent as a UPS Order Picker in 2005. On August 7, 2006, she was
working in that capacity on a Prime Mover when her right leg became pinned between a steel rod and the Prime
Mover. There is no dispute that the Petitioner sustained an accident on that day and that her injuries to her right
leg are causally connected to the accident.
She was initially seen at the emergency room of Centegra Health System on the date of injury, with a history of
her leg being pinned between a forklift and walL The pain drawing showed that she was complaining of pain in
the right thigh area. X-rays were taken of her right femur and pelvis. She was diagnosed with a right femur
fracture and she came under the care of Dr. Timothy Havenhill. There is no mention of Petitioner having
complaints of pain to her back. Dr. HavenhiH on August 8, 2006 perfonned a right femoral intramedullary
nailing for a preoperative and postoperative diagnosis of right femoral shaft fracture. The petitioner
postoperatively developed problems, including postop anemia, intractable pain and significant soft tissue
swelling around the fracture site. Doppler studies were performed, and they were normal, with no evidence of
obvious deep vein thrombosis. The petitioner was discharged from the Hospital on August 19,2006 with
diagnosis of: mobility dysfunction. impaired activities of daily living and self-care activities; fracture of the
right femur, status post intramedullary rodding, post-operative anemia, intraction pain and gastroesophageal
reflex disease. There was no mention during the hospitalization of any injury to her back.
The petitioner thereafter followed with Dr. HavenhiH August 23,2006, September 22,2006, September 28,
2006, October 27. 2006, November 27.2006 and December 6, 2006. The petitioner during her visit on
September 22,2006, complained of tenderness in her right lower mid-lumbar region, with a negative straight
leg raising. There was no mention of any back pain during the subsequent visits on September 28, 2006,
October 27 ~ 2006 and November 27 ~ 2006.
During the petitioner's visit to Dr. Havenhill on December 6, 2006, she complained of doing a sitting job and
having back pain. Dr. Havenhill, in his note of December 6, 2006, indicated that it was unclear exactly why
sitting caused her back pain given that it was a sedentary job. He recommended some back stretching. The
petitioner testified that she returned to work in December 2006 to a sitting job for one day.
The petitioner returned to Dr. Havenhill on January 8, 2007 and February 12,2007, with the doctor feeling her
back pain was secondary to altered gait. The doctor released her to light duty work. The attendance records
offered into evidence showed that she did return to work on February 14,2007. The petitioner testified that
they returned her to work in the Receiving Department, putting labels on rotors (Tr. p. 30).
Ms. Effie Hoppe on behalf of the Respondent. Ms. Hoppe is an office manager, whose duties include human
resource issues and overseeing workers compensation claims. She testified that the Respondent had a policy of
returning employees who sustained work related accidents, to light duty pursuant to the treating doctor's
restrictions. She testified that from February 14,2007 through June 20, 2007. the petitioner was placed in
Receiving, placing labels on the rotors or working in the rebox area, which she believed fell within the doctor's
restrictions and was a regular job that people petfonned on a daily basis (Tr. pp. 54-58).
The petitioner returned to Dr. Havenhill on March 15,2007 for diagnosis of right femur 1M nailing and right
medial knee pain. He indicated that as to her back complaints, that was coming from the gluteus muscle that is
common with IM nailing surgery. In reviewing the doctor's handwritten notes, there was no mention of any
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specific back pain. Dr. Havenhill on this date referred her to Dr. Nixon for evaluation of her right medial knee
pain.
The petitioner was seen by Dr. Nixon on March 21,2007. His diagnosis was right femur fracture and right
medial knee pain. He had an MRI of the knee done that did not demonstrate clear evidence of any meniscal
abnormality, although there was sJigbt increase in fluid content.
The petitioner returned to Dr. Nixon on April 4, 2007, and be gave her a trial of intra-articular cortisone
injection to the knee. He felt that she could continue with restricted duty. The petitioner returned on April 16,
2007, indicating that she noted some improvement with the injection, not quite 50%, with the plan to continue
with the medication and for her to continue with light duty activities. The diagnosis was right medial knee pain,
right knee neuritis. The petitioner returned to Dr. Nixon on May 14,2007, and be suggested an MRI scan to see
if there was a meniscal tear present and if so, arthroscopic surgery. The petitioner returned on May 21, 2007,
and the MRI demonstrated a meniscal tear. Based upon her complaints, be had an MRl of the back done, which
failed to reveal any evidence of herniation. nerve compression or mechanical pathology. The plan was to
proceed with meniscaJ surgery to the right knee.
Dr. Nixon on June 21,2007, performed an arthroscopy of the right knee with partial medial meniscectomy. The
operative report indicates that the knee was normal except for a small marginal area split along the posterior
medial comer, which was debrided. The petitioner, during this period of time, was kept off from work by
Dr. Nixon until July 30,2007, when he released her to sedentary work. Effie Hoppe testified that the petitioner
was allowed to return to work within Dr. Nixon's restrictions (fr. p. 58). The petitioner returned to Dr. Nixon
on August 20. 20(]7, and he put a restriction on her to work 4-hour shifts for two weeks, and then 6-bour shifts
for two weeks, then regular duty thereafter. Effie Hoppe testified that they followed those restrictions. Effie
Hoppe testified that the petitioner was working in the office, Data Entry, working on Excel spreadsheets. Effie
Hoppe testified that this was a regular routine job.
The petitioner then worked at Affinia 8 hours a day from September 15, 2007 through April 2, 2009. The
petitioner asked to be removed from the office, and she was placed out on the packing line, working with small
parcels. She worked either auditing orders where she would have to cut open the box and double check what
was on the order with what was in the box, making sure it was accurate. Effie Hoppe testified that this was a
routine nonnaJ job performed at Affinia, and that she worked with eight people on the line, with Sylvia being
provided a stool. She testified that petitioner could sit or stand as needed. She testified that there was really no
lifting involved as the boxes came down a conveyor that she would have to cut open, making sure that the parts
were in the right box and that she was working with the 10-pound restriction (fr. pp. 59-62).
During the period of time the petitioner was working, she was seen by Dr. Nixon on September 17,2007 and
October 22, 2007. There was a discussion on September 17, 2007 of whether the residual hardware implant
could be the reason for her symptoms, with the doctor indicating it was unreasonable for her to pursue hardware
removal. On October 22,2007, Dr. Nixon indicated be did not see the pattern of her knee pain matching any
irritation from the hardware. He recommended against removal of the hardware. He released her at maximum
medical improvement.
On August 8, 2008. the petitioner sought a second opinion with Dr. Arif Ali. The petitioner at this time was
complaining of thigh and upper leg pain. The impression was status post ORIF right femur fracture with
retained hardware. He recommended that she consider having the hardware removed. In his report, he
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indicated he could not give any assurances or guarantees that the procedure would give her full relief of her
symptoms. There were no back complaints at this time.
The petitioner, as to the issue of hardware removal, was seen on September 2, 2008 for an independent medical
evaluation with Dr. James Cohen. Dr. Cohen felt that the IM rod was in excellent position. He indicated there
was no evidence of any stress reaction of the fracture; it completely healed in anatomical position. He indicated
it was difficult to account for her pain, which appeared to be out of proportion to objective findings. He saw no
reason to remove her hardware, nor recommend any additional care. He felt that she was at maximum medical
improvement, and that she should continue to do her sedentary-type duties.
The petitioner continued to follow up with Dr. Ali. who continued to believe that her leg pain was due to the
interlocking screws, but he could make no guarantees that she would get pain relief from removal of the screws
and the 1M hardware. The petitioner followed up with Dr. Ali on November 25,2008, February 10,2009,
April 2, 2009. Again, the petitioner was insisting on the hardware removal, and the doctor wanted to perfonn
same. There was no mention of any back pain. The petitioner took off from work, unexplained, on April3,
2009 through April 30,2009. She came back to work May 1, 2009. There was no off-work slip to support her
being off work.
On May 8, 2009, the Company received a note from the physical therapist, asking that the petitioner be allowed
to stand up and walk every two hours, as part of her physical therapy. Effie Hoppe testified that Affinia
honored that restriction.
The petitioner worked until her hardware removal on July 29,2009. The petitioner then was released by Dr. Ali
on December 17, 2009, with a 10-pound restriction. Effie Hoppe testified that she honored those restrictions,
and the petitioner worked on the packing line, again auditing and placing the packing list. Effie Hoppe testified
that she stopped working March 2, 2010. She testified that the petitioner never complained to her of any
problems with her job or working outside of her restrictions between December 18,2009 and March 2,2010
(Tr. p. 64).
The petitioner on February 5, 2010 submitted to a second IME evaluation with Dr. James Cohen. He indicated
that he felt, as previously, that she had reached maximum medical improvement. He found it difficult to find a
specific entity to account for her diffuse symptoms. He indicated that she had ill-defined pain and that a pain
specialist would not be helpful for her condition. He indicated that his restriction regarding being able to sit
approximately 15 minutes every 2 hours was based upon her complaints of pain. He felt that she was at
maximum medical improvement, and that a lifting restriction of 15 pounds would be appropriate.
The petitioner did return to Dr. Ali on March 2~ 2010. Dr. Ali's note shows ..she presented to my office for a
request to have an off-work slip." The Arbitrator would not that the petitioner requested the note and not
necessarily that the doctor recommended same.
The petitioner testified that she never returned to work for Affinia after March 2, 2010, nor to any employment.
Dr. Ali on Aprill3, 2010 recommended a functional capacity evaluation.
A functional capacity evaluation was done on July 30,2010. The functional capacity evaluation revealed that
the overall results of the evaluation represent a questionable and unreliable perfonnance secondary to the
submaximal perfonnance demonstrated by Ms. Pagaza during her perfonnance of a variety of functional tasks.
It indicated she demonstrated inconsistent reliability, with the overall results not representing a true and
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accurate representation of her overall physical capacities and tolerances. The indication was she failed 15 out of
29 objective validity criteria and demonstrated inconsistent reliability, with a physical demand level being
unable to be determined based upon submaximal effort. It did reveal the ability to lift/cany 10 pounds floor to
waist level representing the minimal amount she could perform.
The petitioner returned to Dr. Ali on August 24,2010, with the doctor noting a full range of motion of the knee.
He felt that she should not lift more than 10 pounds.
Effie Hoppe testified that the petitioner never brought in Dr. Ali's note of August 24,2010, which gave her the
same restrictions on August 24, 2010 that he gave her on December 17, 2009.
Effie Hoppe testified that they would be able to accommodate the petitioner's restrictions, and that if she
wanted a job, they would be able to place her on the small parcel pack line, which she previously did, which fell
within the doctor's restrictions (fr. p. 72).
The petitioner was last seen by Dr. Ali on September 29, 2011. She was complaining of her right hip and femur
pain. Dr. Ali indicated that she was at maximum medical improvement and no further intervention was needed
as to her right hip and femur. As to the back, he noted that the MRI in 2006 was essentially negative, and he
did not believe any new MRI would be covered by her workers' compensation claim.
The petitioner at the request of respondent was evaluated by Dr. Troy Karlsson on July 3, 2012 for purpose of
the right leg (See RX 5) Dr. Karlsson perfonned a detailed evaluation to include review of records. He
indicated she had a mid-shaft femur fracture, which is fully healed, and bad a possible small medial mensical
tear, which was treated with trimming out arthroscopically. He indicated that both of these are conditions that
people uniformly recover well from and have no residual functioning deficits. There were no physical exam or
test findings to correlate her subjective complaints. He found her at maximum medical improvement. He felt
that she needed no work restrictions whatsoever regarding the right leg.
The respondent bad the petitioner evaluated by Dr. David fletcher regarding her back condition on
September 19,2002. He took a detailed history from the petitioner, reviewed the medical records and found
that there was symptom magnification present and documented on functional testing. He agreed with
Dr. Karlsson that there were no physicaJ exam or test findings to correlate with her subjective complaints. He
found her at maximum medical improvement and put no restrictions on her right lower extremity. He felt that
she had a nonnal neurological examination and was not in need of any additional care or treatment for the back
or any restrictions to the back. His diagnosis was ORIF right femur fracture with hardware removal and right
knee arthroscopy. He disputed the work relatedness of the back condition.
Based on the foregoing, the Arbitrator makes the foUowing conclusions:
1. The Arbitrator finds that the petitioner did sustain accidental injuries to her right leg, resulting in the right
femur surgery and the right knee surgery. However, the Arbitrator finds that the Petitioner did not meet her
burden of proof regarding whether the Petitioner sustained a work-related injury to her back. This is based
upon the lack of any initial complaints to the back. the negative MRl of 2006, the lack of consistent complaints
in the treating records, the comment by Dr. Ali in his last evaluation of September 21, 2011, and the exam
findings and opinion of Dr. David Aetcher that the petitioner sustained no accidental injuries to her back. The
Arbitrator notes the questions raised by the various treating physicians of having no explanation for her pain.
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2. As a result of the injury to her right leg, Petitioner sustained 40% loss of use of her right leg. Accordingly,
Respondent shaH pay Petitioner $333.00 per week for 86 weeks pursuant to Section 8(e) of the Act.
3. Petitioner's claim for TID benefits are denied. The Arbitrator notes that the respondent, on each and every
occasion where the petitioner was given restrictions, found work for the petitioner within those restrictions. As
to the first period of temporary total disability benefits claimed, April 3, 2009 through April 30,2009, there is
no off-work slip or opinion by any of the treating physicians that she needed to be off from work during this
period of time. The petitioner was being provided work within the restrictions of her treating doctor. As to the
period of temporary total disability benefits after March 3, 2010, the Arbitrator notes that the petitioner was
working within the 10-pound restriction given to her by Dr. Ali on December 17,2009, with those work
restriction being confirmed by Dr. Cohen's second IME evaluation on February 5, 2010. The petitioner on
March 2, 2010 went to Dr. Ali asking for an off-work slip, with Dr. Ali taking the petitioner off from work,
despite having an inconsistent functional capacity evaluation done on July 30,2010, showing the petitioner's
minimal ability to work at 10 pounds. Dr. Ali released the petitioner on August 10,2010 to the same restrictions
which he gave on December 17,2009 and which the Respondent was honoring. The Arbitrator notes that there
were regular and usual jobs available to the petitioner within that 10-pound restriction, which they would have
provided to the petitioner to perform and would, to this date, provide the petitioner to perfonn. The petitioner
apparently did not want to return to work for the respondent after March 2, 2010, nor bas she looked for work
elsewhere.
4. As to the issue of unpaid medical, there were only two unpaid medical bills. One from Dr. Ali in the amount
of $100.00 and one from McHenry Ortho in the amount of $94.00. Pursuant to the stipulation between the
parties, the respondent shall pay these medical expenses subject to the Fee Schedule and in accordance with
Sections 8(a) and 82 of the Act.

09WC16027
Page 1
STATE OF ILLINOIS

)

)SS.
COUNTY OF DUPAGE

)

Affinn and adopt (no changes)

Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

D Affinn with changes
D Reverse

~None of the above

0Modif)'

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Annetta Chisholm,
Petitioner,
vs.

NO: 09WC 16027

Illinois State Toll Highway Authority,
Respondent,

1 4 I\VCC014 1

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation, notice, temporary
total disability, medical, pennanent partial disability and being advised of the facts and law,
affinns and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 8, 2013, is hereby affinned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
DATED:
o022014
CJD/jrc
049

FEB 2 7 2014
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NOTICE OF ARBITRATOR DECISION
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Case#

Employee/Petitioner

09WC016027
09WC016028
10WC006494

IL STATE TOLL HIGHWAY AUTHORITY
Employer/Respondent

On 2/8/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago. a copy of which is enclosed.
If the Commission reviews this· award. interest of 0.11 ~o shall accrue from the date listed above to the day
before the date of payment: however, if an employee' s appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2333 WOODRUFF JOHNSON & PALERMO

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

JAY JOHNSON

2101 S VETERANS PARKWAY'

4234 MERIDIAN PKWY SUITE 134

PO BOX 19255

AURORA. IL 60504

SPRINGFIELD 'L 62794-9255

0210 GANAN & SHAPIRO PC
MICHELLE L LaFA YETIE
210 W ILLINOIS ST
CHICAGO, IL 60654

0~98

STATE OF ILLINOIS

A TIORNEY GENERAL
'100 W RANDOLPH ST
13TH FLOOR
CHICAGO. IL 6060\ -3227

1024 IL STATE TOLL HIGHWAY AUTHRITY
WORKERS COMPENSATION CLAIMS
1 AUTHORITY DRIVE'
DOWNERS GROVE. IL 60515
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Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

~ None of the above

ILLINOIS WORKERS' COJ.\IIPENSATION COl\'Th'llSSION
ARBITRATION DECISION
Annetta Chisholm

Case# 09WC 16027 _ _

Employee/Pemioner

Consolidated cases: 09 WC 16028
& 10 we 06494

v.

Illinois State Toll Highway Authority
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson , Arbitrator of the Commission, in the city of
Wheaton, on December 10, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.

K.
L.
M.
N.
0.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
IX] Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
IX] What temporary benefits are in dispute?
0 TPD
~ Maintenance
~TID
[gj What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

D
0
0

D
0

D

D

0
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FINDINGS

On 3/29/2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $37,093.16; the average weekly wage was $713.33.
On the date of accident, Petitioner was 40 years of age, single with 1 dependent children.
Petitioner has not received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.
Respondent is entitled to a credit of $0.00 under Section 8G) of the Act.
ORDER

Having found Petitioner failed to prove accident injuries arising out of and in the course and scope of her
employment, the Arbitrator denies compensation.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE
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STATEMENT OF FACTS

Petitioner began working for Respondent in April of 2007. She was originally assigned to Plaza
#9, which was near Elgin. In either October or November of 2007, Petitioner testified she was
assigned to Plaza #73, which was near Army Trail Road on 1-355. At both locations, Petitioner
worked as a toll collector, taking toll money from cars and trucks passing through the plaza.
Petitioner described the toll booth as "small" with glass windows on all sides. Petitioner
testified some of the semi-trucks stopped with their air break, causing "smoke" to come out of
the top of the truck. Petitioner testified the temperature within the booth fluctuated from 70
degrees to 90 degrees. When it was hot outside, she then opened the back door to the toll
booth to allow in cooler air. She found the heat and summer brought more cars, trucks and RV's
which in turn caused her breathing to be more "intense" and for her to experience more asthma
attacks.
At times, Petitioner worked a "relief shift," which meant she went from booth to booth at the
toll plaza in order to break the other toll collectors. When working a relief shift, Petitioner
estimated she moved three to eight times in a shift. As all the booths were not on the same side
of the highway, Petitioner at times walked an overhead or underground tunnel in order to reach
the assigned booth. Petitioner testified she carried her tray, change bag, paperwork and water
bottle to each booth. She estimated everything weighed 10 to 25 lbs. Each time she moved to a
new booth, Petitioner estimated she walked between 500 and 1500 feet.
Petitioner primarily worked the 2"d and 3rd shifts, which covered the evening rush hour and the
overnight hours. Petitioner acknowledged, after the evening rush, the traffic volume on the 2"d
and 3rd shifts lessened. From October 13, 2007 through September 11, 2009, Petitioner usually
worked between 6 and 8 hours a day. (Resp't Ex. No.6 & 7) Petitioner worked 11 or more
hours on only 20 days during the same period. (ill)
The walkway at Plaza #9 went over the roadway. The distance of the walkway, end-to-end, was
286 feet. The distance from the main/annex office to each toll booth varied from 44 feet to 133
feet. The plaza had an elevator. Petitioner described the plaza and the booths as "newer" with
a new ventilation system.
The walkway at Plaza #73 was an underground tunnel. The distance of the walkway, end-toend, was 353 feet. The plaza did not have an elevator. At each end of the tunnel, there were 20
steps. The distance from the main/annex office to each toll booth varied from 57 feet to 124
feet. Petitioner testified there was no ventilation system in the tunnel, and she described a
"moldy" smell in the tunnel. She acknowledged, though, she had no evidence mold was present
in the tunnel. Petitioner described water leaking from what was previously a money vault with
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puddles present in the tunnel. Petitioner estimated she walked through the tunnel three to
eight times each shift.
Petitioner testified in January of 2009 she was diagnosed with asthma. Petitioner admitted she
moved to a new home in January of 2009 as well. Petitioner also admitted her brother also had
asthma.
Petitioner testified on March 29, 2009, a semi-truck came through the lane of her assigned toll
booth, deployed its air break and black smoke appeared, which she then breathed in and
became to cough. Petitioner testified she experienced chest pain, tried to work through it, but
remained "barely able to breathe." She therefore sought medical attention.
At Alexian Brothers Medical Center on March 29, 2009, Petitioner was treated for an asthma
attack, which reportedly began while she was working in a toll booth. Petitioner reported an
increased cough and some chest tightness. The emergency room chart does not make mention
of Petitioner breathing in fumes from a semi-truck after the air break was applied. Her past
medical history was noted to be positive for asthma and hypertension.
On April 7, 2009, Petitioner presented to Dr. Jacqueline Moran at the Asthma & Allergy Center
of DuPage Medical Group. Dr. Moran noted the diagnosis of asthma in January of 2009 with
symptoms of shortness of breath, coughing and wheezing. Petitioner was then taking Advair,
Asmanex 220 mg 1 puff daily and albuterol. The main triggers, as reported by Petitioner, were
cleaners and walking. When describing the events of March 29, 2009, Petitioner did not
mention breathing in fumes from a semi-truck. Instead, she reported walking through an
underground tunnel with "water and mold damage." She reported by the time she reached her
toll booth, she was coughing and felt like she "was sucking air through a straw." On
examination, Dr. Moran noted Petitioner was morbidly obese and nasal turbinates 2+ bilaterally
without discolored nasal drainage. Petitioner tested positive for allergins to trees, rag week,
outdoor mod, cat and feather. Dr. Moran diagnosed allergic rhinitis and Dyspnea restriction
with a positive bronchodilatory effect. She noted Petitioner's symptoms were out of proportion
to the exam and spirometry. Petitioner's medications were adjusted and evaluation with a
pulmonologist was recommended .
The pulmonologist, Dr. Villanueva, examined Petitioner on April13, 2009. Petitioner now
reported she changed toll plazas about seven months earlier due to unusual smells triggering
1

her asthma. Petitioner reported with the change she now walks through a damp tunnel. She
reported symptoms of wheezing with asthma attacks, wheezing at night with coughing, snoring
and chest tightness at night. The diagnosis remained Dyspnea and cough, asthma and fatigue,
1

The Arbitrator notes this contradicts the testimony Petitioner provided for case numbers 09 we 10628
and 10 we 06494. In her testimony for the two cases, Petitioner testified she transferred from toll plaza
119 to toll plaza #79 in either October of November of 2007.
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with snoring. Petitioner underwent a polysomonographic test on April 25, 2009, which
demonstrated obstructive sleep apnea hypopnei syndrome. The test was obtained in response
to Petitioner's complaints of loud and disruptive snoring, as well as fatigue.
Petitioner remained under Dr. Nelson's care for asthma. In a note dated May 27, 2009, Dr.
Nelson indicated Petitioner's asthma had been well controlled until January of 2009 when she
transferred to a new toll plaza and was required to walk underground. Dr. Nelson
recommended Petitioner not be exposed to the tunnel, not walk more than 50 feet when
carrying more than 25 lbs and limit her exposure to extreme temperatures to less than one
continuous hour.
On May 20, 2009, Petitioner presented herself once again to the emergency room at Alexian
Brothers Medical Center for shortness of breath and asthma. She now reported the symptoms
began while she was at work and that she "works in a tunnel with auto fumes." Petitioner also
reported she had problems with her asthma for the last 2 to 3 days and having run out of the
albuterol the prior day. A nebulizer treatment was administered, and Petitioner was then
discharged home.
Petitioner described an incident with her supervisor on May 29, 2009, which she testified was a
disagreement over the nature of her work and her condition. Petitioner was later transported
from home by ambulance to the emergency room at Alexian Brothers Medical Center where she
reported a worsening of her asthma symptoms are arguing with her supervisor. The physician
indicated Petitioner's symptoms were exacerbated by exposure to allergens (not identified in
the records) and emotional stress. Petitioner was treated and released.
Petitioner underwent a second polysomnographic test on June 27, 2009, which demonstrated
findings similar to the study obtained in April. The study, though, was limited by a lack of
supine REM sleep. CPAP therapy was recommended. In the meantime, Petitioner was off work
due to a condition of bilateral plantar fasciitis.
On August 2, 2009, Petitioner was again transported to the emergency room of Alexian Brothers
Medical Center for reported problems with asthma due to fumes. Petitioner reported having
difficulty breathing with tightness in her chest. Use of her inhaler only provided mild relief.
Petitioner also reported the symptoms began the prior day. She was again treated for asthma
related symptoms and released.
Petitioner testified she last sought treatment for her asthma on August 29, 2009 with Dr.
Nelson. In a note dated August 11, 2009, Dr. Nelson stated Petitioner experienced significant
exacerbations of her asthma since December of 2008 which caused impairment of her work
place. She indicate, as Petitioner worked as a toll booth operator, she was exposed to extremes
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of temperature, allergens and vehicular exhaust. Dr. Nelson therefore opined Petitioner was
disabled from continued work as a toll booth operator.
An Ambient Air Screening assessment was conducted at Plaza 73 of the Tollway over a 24·hour
period on February 2 and 3, 2010. The study was conducted by Gerry Trzupek, an
environmental scientist. Trzupek testified the screening was conducted in order to assess the air
quality at the toll plaza and determine whether more extensive testing was necessary. The
screening was done with the use of three monitors: (1) the Testa 3SOXL; (2) the Foxboro TV A
10008; and (3) the Met One E·Sampler. Monitoring was done on the northbound side of the
road at the

znd

toll booth, as this was determined to be the booth with the heaviest

concentration of traffic. Monitoring was also done in the underground tunnel. Trzupek testified
the monitoring was done continuously, with monitoring being interrupted for just a few
moments on one of the monitors in order to replace the hydrogen flame.
Trzupek testified two related standards/guidelines were utilized for comparison purposes. The
two related standards were the National Ambient Air Quality Standard and the Illinois
Department of Public Health Guidelines for Indoor Air Quality. For the toll booth, Trzupek
testified the findings and results were within acceptable limits and the findings did not indicate a
need for further investigation, testing or study. For the tunnel, Trzupek testified the findings
and results were within acceptable limits and the findings did not indicate a need for further
investigation, testing or study.
Dr. Jeffrey Coe of Occupational Medicine Associates of Chicago, Ltd. reviewed Petitioner's
medical history/records, the findings of the Ambient Air Screening conducted at Plaza 73 on
February 2·3, 2010 and the MSOS for the various cleaning products used by the Tollway. When
reviewing the results of the Air Screening study, Or. Coe noted the findings were within standard
guidelines with no evidence of significant carbon monoxide exposure and limited to minimal
exposure to volatile organic compounds. Regarding the cleaning products used by the Tollway,
Dr. Coe noted the cleaning products were solvents with mild irritant properties, but that no
allergens were contained in any of the compounds used in the work place.
There are two types of asthma -intrinsic and extrinsic. Dr. Coe opined Petitioner had intrinsic
asthma, which is an airway hypersensitivity of no specific or known underling cause that often
has a genetic predisposition. He noted an individual with intrinsic asthma is at risk for
exacerbation or acute attacks with inhalational exposure to various substances, but the
exacerbations are temporary and do not cause a permanent structural change in the lung or a
permanent worsening of the asthma. In Petitioner's case, Dr. Coe noted Petitioner had a clear
history of a slow onset of her symptoms, a family history of asthma and a lack of exposure to
recognized allergens in her work place. In addition, Petitioner suffered from other medical
conditions which impeded her respiratory function, including obesity, obstructive sleep apnea
and chronic allergic rhinitis.
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evidence from the sampling of the Ambient Air Screening and the MSDS that Petitioner was
exposed to pulmonary irritants in the work place. Even if one presumed Petitioner was exposed
to pulmonary irritants in the work place, Dr. Coe opined such exposure would only "exacerbate"
Petitioner's condition in the sense she would experience asthma symptoms without
permanently altering the structure of her lungs or worsening her asthmatic condition on a
permanent basis. As exposure to such allergens can cause symptoms of asthma to manifest, the
condition itself necessitated Petitioner avoid exposure to the allergens whether in the work
place or outside the work place.
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J ~In support of the Arbitrator's Decision relating to C, did an accident occur that arose

out of and in the course and scope of Petitioner's employment by Respondent, the Arbitrator
finds the following:
lt is Petitioner's burden to prove by a preponderance of the credible evidence all elements of
her claim, including whether the accident arose out of and in the course and scope of her
employment. See, Hannibal v. Industrial Commission. 38 111.2d 473, 231 N.E.2d 409, 410 {1967);
Illinois Institute of Technology v. Industrial Commission. 68 111.2d 236, 369 N.E.2d 853, 12 III.Dec.
146 (1977). In the instance case, Petitioner failed to prove her condition of asthma was caused,
aggravated or accelerated by the environmental conditions of her work place. The Arbitrator
also finds Petitioner's testimony regarding the onset of her asthmatic episodes is not credible or
consistent with what she reported to the medical providers when seeking treatment in 2009.
First, Petitioner testified the asthmatic symptoms she experienced on March 29, 2009 occurred
after a semi-truck passed through her booth's lane, releasing its air brake and causing her to
inhale the "dark smoke" the truck released. The only time such a history was provided by
Petitioner was when she testified at the hearing. The emergency room records from March 29,
2009 do not specifically indicate what brought on Petitioner's symptoms, as the chart only notes
she was working in a toll booth when the symptoms began. However, when she presented to
Dr. Moran for evaluation on April7, 2009, Petitioner indicated the symptoms on March 29, 2009
began when she was walking through an underground tunnel on March 29, 2009 and was
exposed to "water and mold damage." Dr. Moran indicated the triggers for Petitioner were
walking and exposure to cleaners. There was no mention of exhaust fumes or black smoke from
a truck triggering Petitioner' asthmatic symptoms, making her trial testimony not credible and
inconsistent with the history she provided when seeking medical treatment.
Second, Petitioner offered to no evidence of exposure in the work place to allergens or
pulmonary irritants, which is necessary in order for her to meet her burden of proof. The
evidence offered by Respondent, in contrast, including the findings of the Ambient Air Screening
study and the MSDS sheets indicate the absence of pulmonary irritants and allergens at any
significant level or at a level in excess of national and state standards. As noted by Dr. Coe,
Petitioner suffered from intrinsic asthma, which is asthma of an unknown etiology with likely
genetic predisposition. The condition was diagnosed in January of 2.009. Petitioner admitted
she moved into a new home at about the same tie the condition was diagnosed and she began
to experience the symptoms. Petitioner also suggested to Dr. Nelson the onset of symptoms
coincided with her move from Plaza number 9 to Plaza number 73; however, Petitioner testified
she changed toll plazas in either October or November of 2007, not in January of 2009.
Finally, the Arbitrator finds the opinions of Dr. Coe more credible than the opinion of Dr. Nelson.
When determining whether Petitioner's asthmatic condition was caused, aggravated or
accelerated by a work-place exposure to allergens, Dr. Coe relied on the various histories
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Petitioner described to her treating physicians, the findings of the Ambient Air Screening study
and the MSDS information for the cleaning products utilized by Respondent. It is clear, in
contrast, that Dr. Nelson did not review any of the environmental information when formulating
her opinion. Moreover, the Arbitrator notes Dr. Nelson never actually opined there was a causal
connection between Petitioner's asthmatic condition and a work place exposure to
environmental allergens. Dr. Nelson relied only on the information provided to her by
Petitioner, which as noted previously was inconstant with her trial testimony and is thus not
credible.
Consequently, Dr. Coe's opinion Petitioner suffered from intrinsic asthma of no known etiology
is more credible. While Petitioner may have experienced symptoms of asthma while at work, as
a result of walking, from the smell of cleaners (or even truck fumes) or from stress (the alleged
incident that sent her to the emergency room on May 29, 29}, all she experienced was a
manifestation of symptoms associated with asthma which incidentally occurred while she was at
work. The work place conditions did not cause or otherwise alter the structure of Petitioner's
lungs or permanently aggravate her condition of asthma. Petitioner must prove more than the
symptoms occurred while she was at work; she must prove the condition was caused,
aggravated or accelerated by the conditions of the work environment. With no evidence of
exposure to pulmonary allergens at anything other than minimal levels and at levels within
accepted national/state standards, Petitioner failed to prove a work related cause for her
asthma .
Based on the foregoing, the Arbitrator finds Petitioner failed to prove she sustained accidental
injuries arising out of and in the course and scope of her employment by Respondent. Having
found Petitioner failed to meet her burden of proof, Petitioner's claim for compensation is
denied. The Arbitrator need not address the remaining issues.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Annetta Chisholm,
Petitioner,
vs.

NO: 09WC 16028

Illinois State Toll Highway Authority,
Respondent,

14I\JCC0142

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causation, permanent partial disability
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 8, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

DATED:
o022014
CJD/jrc

FEB 2 7 2014

049

Stephen Mathis

/Lav k/. la(wi;._
Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CHRISHOLM. ANNETTA

Case#

Employee/Petitioner

09WC016028
09WC016027
10WC006494

IL STATE TOLL HIGHWAY AUTHORITY

14IWCC0142

Employer/Respondent

On 2/8/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2333 WOODRUFF JOHNSON & PALERMO

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

JAY JOHNSON

2101 S VETERANS PARKWAY•

4234 MERIDIAN PKWY SUITE 134
AURORA, IL 60504

PO BOX 19255
SPRlNGFIELD, IL 62794-9255

0210 GANAN & SHAPIRO PC
MICHELLE L LaFAYETIE
210 W ILLINOIS ST
CHICAGO, IL 60654

0498 STATE OF ILLINOIS
ATIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

1024 IL STATE TOLL HIGHWAY AUTHRITY
WORKERS COMPENSATION CLAIMS
1 AUTHORITY DRIVE•
DOWNERS GROVE. IL 60515

GERTIFIEO as atrue and correct copy
pursuant to 820 llCS 305 114
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D Injured Workers' Benefit Fund (§4(d))
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ILLINOIS WORKERS' COl\'IPENSATION COMMISSION
ARBITRATION DECISION
Case# 09WC 16028 _ _

Annetta Chisholm
Employee/Petitioner
v.

Consolidated cases: 09 WC 16027
& 10 we 06494

Illinois State Toll Highway Authority
Employcr/Rcspondcnl

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson , Arbitrator of the Commission, in the city of
Wheaton, on December 10, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
B.
C.
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
D TPD
0 Maintenance
D TID
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0 . Oother _ _

D

0
D

0

D
D
0

0

0

0

ICArbDec 2110 /00 IV. Randolph Strtet 118-200 Chicago. IL 60601 3/21814-661/ Toll-free 8661352-3033
IVtb sitt: www.iwcc.il.gov
Downstate offices: Collinsvillt 6/8/346·3450 Peoria 3091671 ·3019 Rockford 815/987·7292 Springfield 2171785-7084

FINDL~GS

On 10/12/2007, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $37,093.16; the average weekly wage was $713.33.
On the date of accident, Petitioner was 40 years of age, single with 1 dependent child.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and$
other benefits, for a total credit of $0.00.

for

Respondent is entitled to a credit of $0.00 under Section 8G) of the Act.
ORDER

Petitioner and Respondent agreed Petitioner was off work from October 13, 2007 through October 15, 2007, a
period of three days. Pursuant to Section 8(b), Petitioner is not entitled to compensation for lost time benefits,
as the period of disability did not last longer than the three day waiting period.
The Arbitrator finds Petitioner is entitled to receive and Respondent shall pay pennanent partial disability of
2.05 weeks at $427.99/week to represellt 1% loss of use of the left foot pursuant to Section B(e)( 11 ).
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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STATEMENT OF FACTS

Petitioner began working for Respondent in April of 2007. She was originally assigned to Plaza
#9, which was near Elgin. In either October or November of 2007, Petitioner testified she was
assigned to Plaza #73, which was near Army Trail Road on 1-355. At both locations, Petitioner
worked as a toll collector, taking toll money from cars and trucks passing through the plaza.
Petitioner described the toll booth as "small" with glass windows on all sides. She testified the
floor was made of cement with rubber mats sometimes provided. She testified some toll booths
contained multiple rubber mats while other toll booths contained no rubber mat at all. A stool
was provided, which Petitioner testified was only to be used during times of low traffic volume.
Petitioner estimated she stood for four to seven hours of each shift she worked.
At times, Petitioner worked a "relief shift," which meant she went from booth to booth at the
toll plaza in order to break the other toll collectors. When working a relief shift, Petitioner
estimated she moved three to eight times in a shift. As all the booths were not on the same side
of the highway, Petitioner at times walked an overhead or underground tunnel in order to reach
the assigned booth. Petitioner testified she carried her tray, change bag, paperwork and water
bottle to each booth. She estimated everything weighed 10 to 25 lbs. Each time she moved to a
new booth, Petitioner estimated she walked between 500 and 1500 feet. During her shift,
Petitioner wore gym shoes, which she purchased. She acknowledged a particular type of
footwear was not mandated by Respondent.
Petitioner primarily worked the 2"d and 3'd shifts, which covered the evening rush hour and the
overnight hours. Petitioner acknowledged, after the evening rush, the traffic volume on the 2"d
and 3'd shifts lessened. From October 13, 2007 through September 11, 2009, Petitioner usually
worked between 6 and 8 hours a day. {Resp't Ex. No. 6 & 7) Petitioner worked 11 or more
hours on only 20 days during the same period. (!s!J
The walkway at Plaza #9 went over the roadway. The distance of the walkway, end-to-end, was
286 feet. The distance from the main/annex office to each toll booth varied from 44 feet to 133
feet. The plaza had an elevator. The walkway at Plaza #73 was an underground tunnel. The
distance of the walkway, end-to-end, was 353 feet. The plaza did not have an elevator. At each
end of the tunnel, there were 20 steps. The distance from the main/annex office to each toll
booth varied from 57 feet to 124 feet.
Mike Doyle, a supervisor with Respondent, testified he began working for Respondent as a toll
collector. Doyle testified each toll booth was equipped with a fatigue mat and no booth was
ever without a mat. He acknowledged, as mats became worn, multiple mats may be placed in
one toll booth. Doyle testified each booth was equipped with a stool. While the stools were for
periods of rest during times of lower traffic volume, Doyle testified in his experience, most toll
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collectors sat throughout the majority of their shift. Doyle observed Petitioner on multiple
occasions working as a toll collector. Doyle testified each time he observed Petitioner she was
sitting, not standing, in the booth.
On October 12, 2007, Petitioner worked from 2 p.m. to 10 p.m. at Plaza #9. When exiting the
assigned booth, Petitioner caught her left foot/ankle on the edge of the concrete, twisting her
left ankle. Petitioner testified she immediately experienced pain to the left foot, ankle and heel.
Petitioner reported the incident to Respondent.
On the morning of October 13, 2007, Petitioner presented to Central DuPage Hospital's
emergency room for medical treatment. X-rays of the left ankle demonstrated no acute fracture
or dislocation with moderate plantar calcaneal osteophyte formations. The physician diagnosed
a sprain, provided Petitioner with crutches and prescribed Naprosyn. Petitioner was off work
for three days after which she returned to work, as Respondent was able to accommodate her
need to use crutches.
Petitioner did not seek any additional care for her left foot or ankle until December 14, 2007
when she presented to her family physician, Dr. Sara Nelson, at DuPage Medical Group for a
1

regular physical examination. During the physical, Petitioner reported complaints of increased
pain in the bilateral heels with the right greater than the left. She recently discovered she had
heel spurs, but had not had an opportunity to be evaluated by podiatry. She requested an
injection to the heel, which was administered on the right. The diagnosis was a calcaneal spur.
Dr. Christina Brown, a podiatrist with DuPage Medical Group, examined Petitioner for the first
time on December 19, 2007. Petitioner now reported having bilateral heel pain for
approximately six months with the symptoms being worse in the right foot. She reported she
spent approximately 45 hours each week on her feet. Dr. Brown diagnosed plantar fasciitis,
tenosynovitis of the foot and ankle and a congenital valgus foot deformity. Dr. Brown
recommended a supportive shoe, rest, icing the affected area each evening and administered
another injection.
At her appointment with Dr. Brown on January 31, 2008, Petitioner reported she was 100%
symptom free for one to two weeks after the December appointment, but the symptoms
gradually recurred. She reported standing extensively at work with the pain prominent with
initial weight bearing in the morning and evenings. Dr. Brown noted Petitioner suffered from a
severe pes planus foot type. She noted localized tenderness at the plantar medical aspect of the
heel with no pain on side-to-side compression of the heel and no Achilles involvement. The

1

The Arbitrator notes Petitioner also presented to Dr. Nelson on November 30, 2007 with an unrelated
incident of twisting her left knee while rapidly walking around a corner and her left knee "popping" out
while she was shopping.
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diagnosis was revised to include severe pronation syndrome, pes planus foot type and plantar
fasciitis, bilateral, right greater than left. The treatment recommendations remained the same.
Three months later, Petitioner returned to Dr. Brown on April14, 2008. She reported continued
pain, plantar heel, right worse with initial weight bearing after rest. She reported, if at work, the
symptoms are greatly aggravated. The diagnosis was chronic plantar fasciitis, right heel. Dr.
Brown administered a cortisone injection and recommended orthotics, which Petitioner
obtained on May 30, 2008. Petitioner also participated in physical therapy, which was
discontinued before she achieved all goals due to her failure to attend the therapy sessions.
In July of 2008, Petitioner advised Dr. Brown she was working 12-hour shifts with little
opportunity to sit down causing her to have difficulty controlling her heel pain. She also claimed
she was unable to attend physical therapy, as Respondent would not allow her to take time off
from work. Her physical examination and the diagnosis were unchanged. Dr. Brown
administered yet another cortisone injection and recommended a ratio of 60/40 sitting to
standing.
Petitioner did not return to Dr. Brown until January 6, 2009. She reported increased heel pain
over the last several weeks "because a new job required her to do a lot of walking, carrying of
packages and going up and down stairs as a requirement for her break several times per day."
Petitioner reported, previously, she worked a position in which she did not require as much
ambulation and allowed her to stay in one particular area. Dr. Brown recommended a new
orthotic and physical therapy. When Petitioner picked up the orthotics on March 6, 2009,
another cortisone injection was administered.
On June 10, 2009, Petitioner again began physical therapy. She reported constant pain with
weight bearing with the pain being present for the last two years since she stepped into a hole.
She claimed her symptoms were later aggravated by a job, which required standing for 12 hour
days. She was discharged from therapy once again on July 29, 2009 without meeting her goals
due to poor attendance and compliance issues.
A gap in care occurred, as Petitioner did not return to Dr. Brown until March 10, 2010.
Petitioner then reported continued heel pain, but indicated her symptoms were somewhat
improved while she had been off work. Dr. Brown recommended aggressive physical therapy
and anti·inflammatory medications. A cortisone injection was also administered. An MRI was
also consistent with plantar fasciitis. Dr. Brown saw Petitioner again in July and October of
2010. In October, Petitioner finally began physical therapy and reported it helped to improve
her symptoms.
The parties deposed Dr. Christina Brown on March 7, 2011. Dr. Brown is a podiatrist, who is
certified by the American Board of Podiatric Surgery. Dr. Brown testified Petitioner's activities
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of working up to 12 hour days on her feet and carrying multiple bags or trays of coins/money
weighing up to 25 lbs. could aggravate or accelerate a condition of bilateral plantar fasciitis.
(Dep. at 26) However, she had no opinion as to whether the incident of October 12, 2007 in
which Petitioner sprained the left ankle could cause, aggravate or accelerate the same
condition. (Dep. at 25-6) Dr. Brown did not know whether a flat footed condition, obesity and
gender contributed to the condition of plantar fasciitis. (Dep. at 28-30). Dr. Brown also did not
recall whether a stool was provided in the toll booth, had no knowledge of the distances
Petitioner walked while at work, had no knowledge of the number of stairs she climbed and had
no knowledge as to the shifts Petitioner worked.
At Respondent's request, Dr. George Holmes, a board-certified orthopedic foot surgeon with
MidWest Orthopedics at Rush examined Petitioner on December 10, 2009. Dr. Holmes
described the difference between an orthopedic surgeon and podiatrist as being not only in the
training, as the orthopedic surgeon goes to medical school while the podiatrist goes to podiatry
school, but also that the orthopedic surgeon can perform a full, comprehensive medical
examination of the patient and can admit patients to the hospital. (Dep. at 7) As part of his
evaluation, Dr. Holmes was provided with the distance measurements for Plaza 9 and 73. (Dep.
at

Ex. No.2)

In December of 2009, Petitioner reported bilateral ankle pain, swelling and increased pain after
wearing high heels. Dr. Holmes testified wearing high heels increases the pressure to the foot
with little to no cushion, causing greater impact and aggravation to the foot. (Dep. at 12) Dr.
Holmes further testified the incident of October 12, 2007 did not cause the condition of plantar
fasciitis, as the mechanism of injury and an ankle sprain are not consistent with the diagnosis.
(Dep. at 18) Dr. Holmes testified his opinion was also supported by the lack of a temporal
connection between the incident in October of 2007 and when she first sought treatment for
the symptoms associates with plantar fasciitis on November 30, 2007. (Dep. at 19)
Dr. Holmes further opined Petitioner's activities, including the walking and standing she did as a
toll collector, did not cause, aggravate or accelerate the condition of plantar fasciitis. (Dep. at

20-21) Dr. Holmes testified there is no scientific correlation between plantar fasciitis and
activities of walking and standing. (Dep. at 20-21) In studies comparing the incidence of pia ntar
fasciitis of those in sedentary occupations to those in occupations that required extensive
standing/walking, Dr. Holmes testified, there was no scientific data to show a higher or
increased incidence of the condition. (Dep. at 2.1-2.2) He further identified several risk factors
for the development of the condition, which included obesity and pes planus deformity (flat
footed ness) as well as a higher incidence of the condition in women when compared to men.
(Dep. at 22-2.3) Dr. Holmes also suggested an underlying enthesopathy needed to be explored
in Petitioner's case due to the bilateral nature of her condition, suggesting a blood test was
needed to assess whether there was an inflammatory process caused by a C-reactive protein,
uric acid and sed rate. (Dep. at 23)
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Petitioner testified she continues to experience a sharp pain in her heels. She testified she is
unable to wear 2 to 4 inch heels and cannot walk around barefoot. She tries to do mall
shopping, but cannot walk more than 200 feet comfortably. She estimated she talks about 800
mg of Ibuprofen 2 times a week.
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In support of the Arbitrator's Decision relating to F, whether Petitioner's present
condition of ill-being is causally related to the October 12, 2007 accident, the Arbitrator finds
the following:
On October 12, 2007, Petitioner stepped in a hole when exiting a toll booth and twisted her left
ankle. She sought treatment at Central DuPage Hospital on October 13, 2007 where she was
diagnosed with an ankle sprain. She sought no further treatment for the injury.
On November 30, 2007 when Petitioner presented to her family physician, Dr. Nelson, for care,
Petitioner did so for complaints of bilateral heel pain and not for symptoms associates with the
ankle sprain she sustained on October 13, 2007 . Petitioner was thereafter diagnosed with and
treated for bilateral plantar fasciitis. Dr. Brown, the treating podiatrist, was unable to relate the
condition of plantar fasciitis to the incident of October 12, 2007. (Dep. at 25-26). Dr. Holmes,
Respondent's evaluating physician, opined the mechanism of injury and a sprained ankle were
not consistent with the subsequent diagnosis of plantar fasciitis. (Dep. at 18-19).
Based on the testimony and opinions of Dr. Holmes, as well as the acknowledgement from Dr.
Brown that she could not relate Petitioner's condition of ill-being to the October 12, 2007
accident, the Arbitrator finds Petitioner only sustained a left ankle sprain as a result of the
October 12, 2007 accident and she only required treatment on October 13, 2007 for the
condition . Petitioner's present condition of plantar fasciitis is not causally related to the
accident of October 12, 2007.

In support of the Arbitrator's Decision relating to l, the nature and extent of injury,
the Arbitrator finds the following:
Petitioner sustained a left ankle sprain as a result of the October 12, 2007 accident and reached
maximum medical improvement by November 30, 2007 when she began to treat for an
unrelated condition of bilateral plantar fasciitis. As Petitioner's only injury was a left ankle
sprain, the Arbitrator finds Petitioner sustained permanent partial disability to the extent of 1%
loss of use of the left foot pursuant to Section 8(e)(ll).
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Annetta Chisholm,
Petitioner,
NO: 1owe 6494

VS.

Illinois State Toll Highway Authority,
Respondent,

14IiVCC0143

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation, permanent partial
disability, temporary total disability, medical, notice and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 8, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
DATED:
o022014
CJD/jrc
049

FEB 2 7 2014

~~d?t.d
Step en Mathis
~ld/a(ui,...
Ruth W. White

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

Case#

CHISHOLM. ANNETTA
Employee/Petitioner

1OWC006494
09WC016028
09WC016027

IL STATE TOLL HIGHWAY AUTHORITY
Employer/Respondent

On 2/8/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2333 WOODRUFF JOHNSON & PALERMO

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

JAY JOHNSON

2101 S VETERANS PARKWAY*

4234 MERIDIAN PKWY SUITE 134

PO BOX 19255

AURORA, IL 60504

SPRINGFIELD. IL 62794-9255

0210 GANAN & SHAPIRO PC
MICHELLE L LaFA YETIE
210 W ILLINOIS ST
CHICAGO, IL 60654

0498 STATE OF ILLINOIS
A TIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

1024 IL STATE TOLL HIGHWAY AUTHRITY
WORKERS COMPENSATION CLAIMS
1 AUTHORITY DRIVE*
DOWNERS GROVE, IL 60515

CERTIFIED as atrue and correct copy
pursuantto 820 ILCS 305114
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8 Z013
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ILLINOIS WORKERS' COMPENSATION COMl\tiiSSION
ARBITRATION DECISION
Annetta Chisholm

Case # 1 OWe 06494

Employee/Pelilioner

Consolidated cases: 09 We 16027
& o9 we 16028

v.

Illinois State Toll Highway Authority
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Conunission, in the city of
\Vheaton, on December 10, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0
0

Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. IX] Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. IX] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
0 TPD
D Maintenance
18] TID
L. IX] What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. Oother _ _

0

D

/CArbD~ c
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FINDINGS

On 12/19/2007, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $37093.16; the average weekly wage was $713.33.
On the date of accident, Petitioner was 40 years of age, single with 1 dependent child.
Petitioner has not received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $
other benefits, for a total credit of $0.00.

for

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Having found Petitioner failed to prove she sustained accidental injuries arising out of and in the course and
scope of her employment by Respondellt, the claim for compensation is denied.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.

If the Conunission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

~2-()1-13
Date

ICArbDec p. 2

FEB- 8 2G':3

Annetta Chisholm V. Illinois State Toll Highway Authority
10 WC06494
STATEMENT OFFAtrS
Petitioner began working for Respondent in April of 2007. She was originally assigned to Plaza
#9, which was near Elgin. In either October or November of 2007, Petitioner testified she was
assigned to Plaza #73, which was near Army Trail Road on 1-355. At both locations, Petitioner
worked as a toll collector, taking toll money from cars and trucks passing through the plaza.
Petitioner described the toll booth as "small" with glass windows on all sides. She testified the
floor was made of cement with rubber mats sometimes provided. She testified some toll booths
contained multiple rubber mats while other toll booths contained no rubber mat at all. A stool
was provided, which Petitioner testified was only to be used during times of low traffic volume.
Petitioner estimated she stood for four to seven hours of each shift she worked.
At times, Petitioner worked a " relief shift," which meant she went from booth to booth at the
toll plaza in order to break the other toll collectors. When working a relief shift, Petitioner
estimated she moved three to eight times in a shift. As all the booths were not on the same side
of the highway, Petitioner at times walked an overhead or underground tunnel in order to reach
the assigned booth. Petitioner testified she carried her tray, change bag, paperwork and water
bottle to each booth. She estimated everything weighed 10 to 25 lbs. Each time she moved to a
new booth, Petitioner estimated she walked between 500 and 1500 feet. During her shift,
Petitioner wore gym shoes, which she purchased. She acknowledged a particular type of
footwear was not mandated by Respondent.
Petitioner primarily worked the

2nd

and 3rd shifts, which covered the evening rush hour and the

overnight hours. Petitioner acknowledged, after the evening rush, the traffic volume on the

2nd

and 3'd shifts lessened. From October 13, 2007 through September 11, 2009, Petitioner usually
worked between 6 and 8 hours a day. (Resp't Ex. No. 6 & 7) Petitioner worked 11 or more
hours on only 20 days during the same period. (~)
The walkway at Plaza #9 went over the roadway. The distance of the walkway, end-to-end, was
286 feet. The distance from the main/annex office to each toll booth varied from 44 feet to 133
feet. The plaza had an elevator. The walkway at Plaza #73 was an underground tunnel. The
distance of the walkway, end-to-end, was 353 feet. The plaza did not have an elevator. At each
end of the tunnel, there were 20 steps. The distance from the main/annex office to each toll
booth varied from 57 feet to 124 feet.
Mike Doyle, a supervisor with Respondent, testified he began working for Respondent as a toll
collector. Doyle testified each toll booth was equipped with a fatigue mat and no booth was
ever without a mat. He acknowledged, as mats became worn, multiple mats may be placed in
one toll booth. Doyle testified each booth was equipped with a stool. While the stools were for
periods of rest during times of lower traffic volume, Doyle testified in his experience, most toll
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collectors sat throughout the majority of their shift. Doyle observed Petitioner on multiple
occasions working as a toll collector. Doyle testified each time he observed Petitioner she was
sitting, not standing, in the booth.
On October 12, 2007, Petitioner worked from 2 p.m. to 10 p.m. at Plaza #9. When exiting the
assigned booth, Petitioner caught her left foot/ankle on the edge of the concrete, twisting her
left ankle. Petitioner testified she immediately experienced pain to the left foot, ankle and heel.
Petitioner reported the incident to Respondent.
On the morning of October 13, 2007, Petitioner presented to Central DuPage Hospital's
emergency room for medical treatment. X·rays of the left ankle demonstrated no acute fracture
or dislocation with moderate plantar calcaneal osteophyte formations. The physician diagnosed
a sprain, provided Petitioner with crutches and prescribed Naprosyn. Petitioner was off work
for three days after which she returned to work, as Respondent was able to accommodate her
need to use crutches.
Petitioner did not seek any additional care for her left foot or ankle until December 14, 2007
when she presented to her family physician, Dr. Sara Nelson, at DuPage Medical Group for a
regular physical examination. 1 During the physical, Petitioner reported complaints of increased
pain in the bilateral heels with the right greater than the left. She recently discovered she had
heel spurs, but had not had an opportunity to be evaluated by podiatry. She requested an
injection to the heel, which was administered on the right. The diagnosis was a calcaneal spur.
Dr. Christina Brown, a podiatrist with DuPage Medical Group, examined Petitioner for the first
time on December 19, 2007. Petitioner now reported having bilateral heel pain for
approximately six months with the symptoms being worse in the right foot. She reported she
spent approximately 45 hours each week on her feet. Dr. Brown diagnosed plantar fasciitis,
tenosynovitis of the foot and ankle and a congenital valgus foot deformity. Dr. Brown
recommended a supportive shoe, rest, icing the affected area each evening and administered
another injection.
At her appointment with Dr. Brown on January 31, 2008, Petitioner reported she was 100%
symptom free for one to two weeks after the December appointment, but the symptoms
gradually recurred. She reported standing extensively at work with the pain prominent with
initial weight bearing in the morning and evenings. Dr. Brown noted Petitioner suffered from a
severe pes planus foot type. She noted localized tenderness at the plantar medical aspect of the
heel with no pain on side·to·side compression of the heel and no Achilles involvement. The

1

The Arbitrator notes Petitioner also presented to Dr. Nelson on November 30, 2.007 with an unrelated
incident of twisting her left knee while rapidly walking around a corner and her left knee "popping" out
while she was shopping.
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fasciitis, bilateral, right greater than left. The treatment recommendations remained the same.
Three months later, Petitioner returned to Dr. Brown on Aprill4, 2008. She reported continued
pain, plantar heel, right worse with initial weight bearing after rest. She reported, if at work, the
symptoms are greatly aggravated. The diagnosis was chronic plantar fasciitis, right heel. Dr.
Brown administered a cortisone injection and recommended orthotics, which Petitioner
obtained on May 30, 2008. Petitioner also participated in physical therapy, which was
discontinued before she achieved all goals due to her failure to attend the therapy sessions.
In July of 2008, Petitioner advised Dr. Brown she was working 12· hour shifts with little
opportunity to sit down causing her to have difficulty controlling her heel pain. She also claimed
she was unable to attend physical therapy, as Respondent would not allow her to take time off
from work. Her physical examination and the diagnosis were unchanged. Dr. Brown
administered yet another cortisone injection and recommended a ratio of 60/40 sitting to
standing.
Petitioner did not return to Dr. Brown until January 6, 2009. She reported increased heel pain
over the last several weeks "because a new job required her to do a lot of walking, carrying of
packages and going up and down stairs as a requirement for her break several times per day."
Petitioner reported, previously, she worked a position in which she did not require as much
ambulation and allowed her to stay in one particular area. Dr. Brown recommended a new
orthotic and physical therapy. When Petitioner picked up the orthotics on March 6, 2009,
another cortisone injection was administered.
On June 10, 2009, Petitioner again began physical therapy. She reported constant pain with
weight bearing with the pain being present for the last two years since she stepped into a hole.
She claimed her symptoms were later aggravated by a job, which required standing for 12 hour
days. She was discharged from therapy once again on July 29, 2009 without meeting her goals
due to poor attendance and compliance issues.
A gap in care occurred, as Petitioner did not return to Dr. Brown until March 10, 2010.
Petitioner then reported continued heel pain, but indicated her symptoms were somewhat
improved while she had been off work. Dr. Brown recommended aggressive physical therapy
and anti-inflammatory medications. A cortisone injection was also administered. An MRl was
also consistent with plantar fasciitis. Dr. Brown saw Petitioner again in July and October of
2010. In October, Petitioner finally began physical therapy and reported it helped to improve
her symptoms.
The parties deposed Dr. Christina Brown on March 7, 2011 . Dr. Brown is a podiatrist, who is
certified by the American Board of Podiatric Surgery. Dr. Brown testified Petitioner's activities
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of working up to 12 hour days on her feet and carrying multiple bags or trays of coins/money
weighing up to 25 lbs. could aggravate or accelerate a condition of bilateral plantar fasciitis.
(Oep. at 26) However, she had no opinion as to whether the incident of October 12, 2007 in
which Petitioner sprained the left ankle could cause, aggravate or accelerate the same
condition. (Dep. at 25-6) Dr. Brown did not know whether a flat footed condition, obesity and
gender contributed to the condition of plantar fasciitis. (Dep. at 28-30). Dr. Brown also did not
recall whether a stool was provided in the toll booth, had no knowledge of the distances
Petitioner walked while at work, had no knowledge of the number of stairs she climbed and had
no knowledge as to the shifts Petitioner worked.
At Respondent's request, Dr. George Holmes, a board-certified orthopedic foot surgeon with
MidWest Orthopedics at Rush examined Petitioner on December 10, 2009. Dr. Holmes
described the difference between an orthopedic surgeon and podiatrist as being not only in the
training, as the orthopedic surgeon goes to medical school while the podiatrist goes to podiatry
school, but also that the orthopedic surgeon can perform a full, comprehensive medical
examination of the patient and can admit patients to the hospital. {Dep. at 7) As part of his
evaluation, Dr. Holmes was provided with the distance measurements for Plaza 9 and 73. {Dep.
at Ex. No.2)
In December of 2009, Petitioner reported bilateral ankle pain, swelling and increased pain after
wearing high heels. Dr. Holmes testified wearing high heels increases the pressure to the foot
with little to no cushion, causing greater impact and aggravation to the foot. {Dep. at 12) Dr.
Holmes further testified the incident of October 12, 2007 did not cause the condition of plantar
fasciitis, as the mechanism of injury and an ankle sprain are not consistent with the diagnosis.
{Dep. at 18) Dr. Holmes testified his opinion was also supported by the lack of a temporal
connection between the incident in October of 2007 and when she first sought treatment for
the symptoms associates with plantar fasciitis on November 30, 2007. (Dep. at 19)
Dr. Holmes further opined Petitioner's activities, including the walking and standing she did as a
toll collector, did not cause, aggravate or accelerate the condition of plantar fasciitis. (Dep . at
20-21) Dr. Holmes testified there is no scientific correlation between plantar fasciitis and
activities of walking and standing. (Dep. at 20-21) In studies comparing the incidence of plantar
fasciitis of those in sedentary occupations to those in occupations that required extensive
standing/walking, Dr. Holmes testified, there was no scientific data to show a higher or
increased incidence of the condition. {Dep. at 21-22) He further identified several risk factors
for the development of the condition, which included obesity and pes planus deformity (flat
footed ness) as well as a higher incidence of the condition in women when compared to men.
(Dep. at 22-23) Dr. Holmes also suggested an underlying enthesopathy needed to be explored
in Petitioner's case due to the bilateral nature of her condition, suggesting a blood test was
needed to assess whether there was an inflammatory process caused by a C-reactive protein,
uric acid and sed rate. (Dep. at 23)
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Petitioner testified she continues to experience a sharp pain in her heels. She testified she is
unable to wear 2 to 4 inch heels and cannot walk around barefoot. She tries to do mall
shopping, but cannot walk more than 200 feet comfortably. She estimated she talks about 800
mg of Ibuprofen 2 times a week.
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In support of the Arbitrator's Decision relating to C, did an accident occur that arose
out of and in the course and scope of employment, the Arbitrator finds the following:
It is Petitioner's burden to prove by a preponderance of the credible evidence all elements of
her claim, including whether the accident arose out of and in the course and scope of her
employment. See, Hannibal v. Industrial Commission, 38 111.2d 473,231 N.E.2d 409, 410 (1967);
Illinois Institute of Technology v. Industrial Commission, 68111.2d 236, 369 N.E.2d 853, 12 III.Dec.
146 (1977). In this instance, Petitioner alleges she developed a condition of bilateral plantar
fasciitis from standing and walking while at work. To establish entitlement to benefits for a
repetitive injury, Petitioner must prove her physical structure gave way under the repetitive
stresses of usual work tasks. See, Darling v. Industrial Commission, 176 III.App.3d 186, 530
N.E.2d 1135, 125 III.Dec. 726 (1st Dist. 1988).
It is Petitioner's contention she developed bilateral plantar fasciitis from either a specific trauma
incident on October 12, 2007 (see the Arbitrator's Decision in the companion case of 09 we
10628 for why Petitioner did not establish this to be the case by a preponderance of the credible
evidence) or as a result of standing/walking required while she was at work. To support her
position, Petitioner relied on the testimony of the podiatrist, Dr. Brown. Dr. Brown's opinion
Petitioner's work activities either aggravated or accelerated a condition of plantar fasciitis was
premised upon a hypothetical question presented to her during her deposition. Dr. Brown's
opinion was therefore based on the understanding Petitioner spent up to twelve hours a day on
her feet, worked 40 or more hours in a week, spent the majority of her day either standing or
walking and carried "multiple" bags or trays of coins/money weighing up to 25 lbs. several times
each day. The premise for Dr. Brown's opinion, though, was not supported by Petitioner's
testimony or by the other evidence. See, Carlson v. Caterpillar. Inc., 09 IWCC 0155, 2009 WL
686370 {2009) for comparison.
The Arbitrator finds Petitioner did not spend the majority of her day either walking or standing.
Petitioner was employed as a toll collector. She worked in a toll booth where fatigue mats were
on the floor of each toll booth and a stool was provided for her use. While both Petitioner and
Respondent's witness, Doyle, testified the stool was to be used for breaks during lesser periods
of traffic volume, Petitioner's attempt to establish she either stood or walked continuously with
no breaks is simply not believable. Petitioner worked the znd or 3rd shifts. She acknowledged
traffic volume was lower during the 2nd and 3rd shifts, which would provide her with ample
opportunity to sit and rest on the stool. When Doyle observed Petitioner working, as with most
toll collectors, he observed her sitting down, not standing in the toll booth. The position of a toll
collector is sedentary. Moreover, the evidence shows Petitioner did not work 12 hour days as
she reported to the medical providers or as presented to Dr. Brown in the hypothetical during
her deposition. Instead, the evidence showed Petitioner worked on average 6 to 8 hour shifts.
She only worked 11 or more hours on 20 different days during an almost two year period.

6
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Annetta Chisholm V.JIIinois State Toll Highway Authority
10WC06494

During her testimony, Petitioner suggested she primarily worked as a "relief' cashier, which
required her to move from toll booth to toll booth to break the other toll collectors. However,
when she returned to Dr. Brown on January 6, 2009, the history Petitioner provided suggests
she had only recently begun working as the relief cashier. She reported to Dr. Brown a "new"
job required her to now do a lot of walking, carrying of packages and going up and down stairs
several times each day. Before the "new" job, Petitioner reported she was otherwise allowed to
stay in one place for the day and not much ambulation was required. The history she provided
to Dr. Brown on January 6, 2009 was inconsistent with Petitioner's testimony and suggests the
degree of walking she performed in the work place before January of 2009 was substantially
less.
Before and immediately after the incident on October 12, 2007, Petitioner had no complaints or
symptoms consistent with plantar fasciitis. Following the incident, her activities were limited for
a period of time by her need to utilize crutches. As her job was sedentary and Respondent was
able to accommodate her need to use crutches, Petitioner continued working as a toll collector.
She made no mention of symptoms consistent with plantar fasciitis when seeking medical
treatment for the ankle sprain on October 13, 2007. She had no such complaints when seeking
treatment for an unrelated knee condition on November 30, 2007. Suddenly, on December 14,
2007, Petitioner reported symptoms of bilateral heel pain with the right being worse than the
left reporting the symptoms as part of a regular physical. When she then presents to Dr. Brown
for the first time on December l91h, she contended the symptoms had been present for 6
months; yet, she never made mention of the symptoms in October or November when seeking
medical treatment.
The Arbitrator recognizes Petitioner did do some walking and standing while working as a toll
collector. Dr. Holmes recognized that the while the position was primarily sedentary, it did
involve some walking and standing. However, as noted by Dr. Holmes the extent to which
Petitioner walked or stood in order to perform her duties as a toll collector did not cause,
aggravate or accelerate the condition of bilateral plantar fasciitis. It is also clear Petitioner did
not stand on a hard concrete floor while working.
Based on the foregoing, the Arbitrator does not find Petitioner's testimony she constantly stood
and walked while working as a toll collector on the 2nd and

3rd

shifts credible. The Arbitrator

therefore finds Petitioner failed to establish an accident arising out of and in the course of her
employment by Respondent. There is no credible evidence to support Petitioner's contention
her physical structure gave way to injury under the repetitive stresses of usual work activities.

7

12 we 30623
Page I
STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

[:g) Affirm and adopt (no changes)

D Affirm with changes
D Reverse
D Modify

CJ Injured Workers' Benefit Fund(§4(d))
D Rate Adjustment Fund (§S(g))

D Second Injury Fund (*8(e)18)
D PTD/Fatal denied
[:g) None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Salvatore Suera,
Petitioner,
vs.
City OF Chicago,
Respondent,
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of permanent partial disability and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 8, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJury.
No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice oflntent to File for Review in Circuit Court.

DATED:

FEB 2 7 2014

~
Q,J! t4n-t

/!.-

'K1atiOBaSUrto
MB/mam

0:2113114
43

~G;~
Stephen Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

SUERA. SALVATORE
Employee/Petitioner

Case#

12WC030623

141VJCC0144

CITY OF CHICAGO
Employer/Respondent

On 8/8/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

JOHN W TURNER LAW OFFICES
132 W NORTHWEST HWY
ARLINGTON HTS, IL 60004

0010 CITY OF CHICAGO
NANCY SHEPARD
30 N LASALLE ST SUITE 800
CHICAGO, IL 60602

141\VCC0144
FDST ATE OF ILLINOIS

O.!niured Workers' Benefit Fund G'llQJJ

Rate Adjustment Fund (§S(g))
1D
D Second Injury Fund (§S(e) 18)

)SS.
COUNTY OF

Cook

t ~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

Salvatore Suera

Case # 12 WC 30623

Employee Petitioner

v.

Consolidated cases: _ __

City of Chicago
Employer Respondent

The only disputed issue is the nature and extent ofthe injury. An Application/or Adjustment ofC/aim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable David
Kane, Arbitrator of the Commission, in the city of Chicago, on 7/24/13. By stipulation, the parties agree:

On the date of accident, 4/8/10, Respondent was operating under and subject to the provisions of the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $62,455.12, and the average weekly wage was $1201.06.
At the time of injury, Petitioner was 59 years of age, single with 3 dependent children.
Necessary medical services and temporary compensation benefits have been provided by Respondent.
Respondent shall be given a credit of $100,198.00 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of$100,198.00.

ICArbDecN&E 2 /0 100 W. Randolph Street N8-200 Chicago. IL 6060 1 31218/./-661/ Toll-free 866 352-3033 Web site 1ru" nrcc tl gov
Downs/ale offices Collinsville 618 3./6-3./50 Peoria 3091671-3019 Rackford8 151987-7292 Sprmgfield 217 785-708./
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Petitioner suffered an injury to his left shoulder. He is right hand dominant. He ultimately underwent surgery
for a rotator cuff tear and biceps tendon tear. He was ultimately returned to work with 30 pound restrictions.
He did an independent job search but was ultimately placed in vocational rehabilitation. During vocational
rehabilitation, he decided ..he did not want to work." (See Px. 4 pg 3). He retired on August 31, 2010
voluntarily and has not looked for work since that time. He testified to ongoing range of motion issues and
strength issues with his left arm/shoulder. He did not testify to any pain or to taking any pain medications as a
result of this injury. He does not plan to return to the doctor for this injury. Therefore the below is ordered by
the Arbitrator.
Respondent shall pay Petitioner the sum of$664.72/week for a further period of 88.55 weeks, as provided in
Section 8(d)(2) ofthe Act, because the injuries sustained caused 17.71% loss of use person as a whole.
Respondent shall pay Petitioner compensation that has accrued from 9/1/12 through 7/24/13, and shall pay the
remainder of the award, if any, in weekly payments.
Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF I NTEREST RATE

August8,2013
Signature of Arbitrator

Date

ICArbDecN&E p 2

AUG 8-20\3
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STATE OF ILLINOIS )
)
COUNTY OF COOK )

0 Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)18)
D PTD/Fatal denied
~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Scott Baker,
Petitioner,

vs.

NO: 92

City of Chicago,
Respondent.

we 37355

14IWCC0145

DECISION AND OPINION ON PETITIONER'S SECTION 8(Al PETITION
On April 23, 1993 Petitioner, a 39 year old auto body shop foreman, sustained an
accidental injury arising out of and in the course ofhis employment. As a result of the accident,
Petitioner underwent a three level disc fusion surgery followed by a second surgery consisting of
hardware removal. A third surgery was reconunended but was declined by the Petitioner. On
March 17, 2003 Arbitrator Fratianni awarded Petitioner $667.00 for vocational rehabilitation,
$8,101.28 in medical expenses along with ordering Respondent to pay for a psychological
evaluation prior to Botox injections and morphine therapy being given. The Arbitrator also found
Petitioner was temporarily totally disabled from May 19, 1992 through January 29, 2003 for 553317 weeks and as of January 30, 2003 Petitioner was permanently and totally disabled. No
Review was taken of the Arbitrator's decision and the decision became final thirty days after the
receipt by the parties.
On October 2, 2009 Petitioner filed a Section 8(a) Petition requesting reimbursement for
additional medical expenses which he claims he incurred after the March 17, 2003 Arbitrator' s
decision was issued. The Section 8(a) Petition was continued numerous times from March 25,
2010 through January 30, 2013. On July 31, 2013 a Review Hearing was held on Petitioner's
Section 8(a) Petition. The Commission, after reviewing the entire record, denies Petitioner's
Section 8(a) Petition for the reasons set forth below.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:
1. Petitioner testified since the January 30, 2003 Arbitration hearing he has received

92 we 37355
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medical treatment for his work-related low back injury and he has continued under the
care of Dr. Earman, an orthopedic surgeon, as well as the APAC pain management
doctors. Petitioner said he has been prescribed medications for his back by Dr. Earman
and AP AC. He identified Petitioner's PXl as a spreadsheet reflecting various
medications attached to a computer printout from Walgreen. He identified the computer
printout as medications he received from Walgreens from January 10, 2003 through
December 17, 2007. He testified that the computer printout has certain prescriptions
highlighted in yellow. The prescriptions that are not highlighted are not related to his
work injury and the ones highlighted in yellow are related to his injury. The column on
the extreme right is labeled client paid, which he said reflected his out-of-pocket portion
for those medications. He denied ever being reimbursed for those out-of-pocket expenses.
Petitioner's PX2 is a similar document different in scope from PXl, the earlier document,
only for the period of time it covers. It starts in 2008 and ends on September 30, 2010.
On cross-examination, Petitioner claims he contacted Respondent many times regarding
these prescriptions. He didn't attempt to pay them using a prescription card Respondent
gave him and he denied having a prescription card. He claims he was paying for these
prescriptions out-of-pocket from 2003 to 2010. He not sure when he contacted his
attorney regarding reimbursement for the prescriptions. He doesn't have the actual
receipts from Walgreens. Rather, he has a printout from Walgreens. He testified that the
prescriptions that are not related to the work accident are for hypertension and sleeping
pills.
2. Petitioner's PXI-PX2 exhibits are printouts from Walgreens for January 10, 2003
through December 17, 2007 and January 1, 2008 through September 30, 2010. The
original exhibits contained in the file contain yellow highlights. The copies in the
transcript are not highlighted. The prescriptions were issued by Drs. Pareja, Dolehide,
Jain, Glasser, Goodman, Venhuizan, Tata, Adlaka, Matheu, Salman, Schlenker,
Chang, Glynn, Paramcswar, King, Cudecki, Hatfield, Pagni, Bcyranvand, Jamil,
Murtaza, McNett and Shah. The doctors noted in bold represent doctors with treatment
records in Petitioner's PX4. Ifthe doctors' names are not noted in bold above, the
Commission was not given treatment records for these doctors. Petitioner's PX3 consist
of medical records from Dr. Earman for dates of service May 6, 2003 through July 16,
2013.
Having reviewed the entire record, the Commission finds Petitioner did not
provide the best evidence. The best evidence would have been the prescriptions
themselves as well as the receipts for payment of the same. Instead, Petitioner provided
printouts from Walgreens along with a spreadsheet that is not in chronological order.
Secondly, Petitioner didn't supply all of the treatment records to cover these
prescriptions. The Commission finds that the treatment records are limited to Drs. Jain,
Tata, Venhuizan, Salman, Chang, Parameswar, King, Beyranvand, Jamil, Murtaza,
McNett. There are no treatment records for Drs. Pareja, Dolehide, Glasser, Goodman,
Adlaka, Mathey, Schlenker, Glynn, Cudecki, Hatfield, Pagni or Shah. Given the
treatment records the Commission was given, the Commission finds that some of the
prescriptions may possibly match up with the treatment records. However, again there is
no indication that Petitioner received these prescriptions as a result of these treatment or
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that Petitioner paid for the same. The Commission also reviewed Respondent' s RXI and
found it was not helpful in demonstrating what was paid as no specifics were given and
payment was for a range of dates. Given the evidence at hand, the Commission finds that
it is Petitioner's burden to prove up each and every element ofhis case. The Commission
further finds that the best evidence was not provided in this case. The Commission finds
that while there are some treatment records that may match up with the prescription
dates, it is difficult to match up the same and it would be pure speculation that the
prescriptions correspond to the treatment records. As such, the Commission denies
Petitioner's Sec. 8(a) Petition.
IS THEREFORE ORDERED BY THE COMMISSION that Petitioner's Section
8(a) Petition is hereby denied.
The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB 2 7 2014

MB 'jm
0 : 1/ 16/14

David L. Gore
43
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STATE OF ILLINOIS

)

) ss.
COUNTY OF DEKALB

)

D Injured Workers' Benefit Fund(§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

~ Affirm and adopt (no changes)

D Affirm with changes
D Reverse
D Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Aaron Hernandez,
Petitioner,
NO: 08

VS.

we 20590

141 WCC0146

LUNA,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of denial of reinstatement and being
advised ofthe facts and law, affirms and adopts the Decision ofthe Arbitrator, which is attached
hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 16, 2011 is hereby affrrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice oflntent to File fur Review in C~.
DATED:
MB/mam

0:2/13/14
43
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David L. Gore

-!ft. \I'#~..d.
Stephen Mathis

ILLINOIS WORKERS' COl\1PENSATION COl\11\flSSION
ORDER TO DISMISS CASE FOR WANT OF PROSECUTION
ATTENTION. The parties have 60 days from the receipt of this order to file a Petition to Reinstate Case.

AARON HERNANDEZ

Case # 08 WC 20590

Employee/Petitioner

DEKALB

v.

LUNA
Employer/Respondent

14I\YCC0146

After this case was filed by the petitioner, all parties received due notice, but the petitioner failed to
appear at a status call or trial date. Accordingly, as provided by law, I order that this case is
dismissed for want of prosecution.

~,t(~

Signature of arbitrator or commissioner

6/16/11
Date

/C/9 12104 100 W. Randolph Street #8-200 Cliicogo,IL 606()1 3121814-6611 Toll-free 8661352-3033
Web site: K'li'ILiwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671·3019 Rockford 8151987-7292 Spmrgfield 2171785-7084
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lLLJ.NOIS "\J\TORKERS' COMPENSATION C.:-:O~MMJ
,-=-:=s=-=s=xo
=-N
=-=.'1AI:Ol'; HERNAND.EZ,

)

Petitioner,

-vsLUNA EQGl.PM.EJ\!"T INC.
Respondent.

)

)
)
)

NO:

08 WC020590

M:OTION TO VACATE DISMISSAL FOR "t'\TANT OF PROSECTION

CRC'UP, L';...C, MK:J-IAE.L P. CASEY, and

move~

the illinois Wotkcrs' Compensation

Ce-mm!ssicrt t:o Vacate Disr.,isse1l for Want of Prosecution entered June 16, 2011 and in
st.:pport sl~tes.
1.
This m~tter w<ls; set for hearing before Honor£~ ble Arbitrator
Ed·,r,-;;m.i T.ce o, Jo:ne 16, 2011 at the De.Kalb Calendar.
2

Petitioner's offic~ had inadvertently listed th.e matter ~9 on the

Chit:? go 01...:~ndar.

.

'

'F'etit:ioner':; attorney did appear before Arbitrator Pulia at the
Ouc:ago ca!a1dar that dat~ for pending claims (Gon;.-.alez '\", El Cuaco 08 WC 20592).
3.

4.
P<:lil:icmc:( s attorn.::y discovered that t:he Hernande7. v. Luna -:.·:as not on
fru~ call before Arbitrator Fulia but was in fact set before Arbitrator Lee in Oel<alb.
Co1·sequently no one appeared before Arbitrator Lee.

5.

Failt.re to appear vros th:roogh in~dvertence.

~-

Ther~fc.re, PeL~tioner asks

the .ll1..mois WorkCIS' Compensation

ConUllission l'c r ainsi:ate the case to nllow Petitioner to present his dailf'.

Sy:
Tl l E. Vl{!)OLY.".l< L>\W Gl~OUi', U.C
~y: Mii:h<~c:l P. C"'S<'!}' ~m1
Attorney ('Or Pclic~r;:r ·
711 i:..J. 'D~arb•:•m Str~ct
01i~ago. !L 62GS1.
(31~J

1.S:!-82t0

II we I2585
Page I
STATE OF ILLINOIS
COUNTY OF WlNNEBAGO

)

~ Affirm and adopt (no changes)

) ss.

0

)

0

0

Affirm with changes
Reverse

D Injured Workers' Benefit Fund (~4(d))
D Rate Adjustment Fund (§8(g))

0

0

Second Injury Fund (§8(e)18)
PTD/Fatal denied

~None of the above

Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Jacqueline Merritt,
Petitioner,

141\lJCCC! o14 7

vs.

Brightside Adult Day Service,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19{b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of temporary total
disability, causal connection, medical expenses, prospective medical expenses and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for pennanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
111.2d 327, 399 N.E.2d 1322,35 III.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 1, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

11 we 12585
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $14,600.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:

FEB 2 7 2014
Mario Basurto

MB/mam
0:2/ 13/ 14
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.U~s ~

David L. Gore

~"J'~
Step n Math1s

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

MERRITT, JACQUELINE
Employee/Petitioner

BRIGHTS! DE ADULT DAY SERVICE

Case#

11WC012585

141 \V ceo 14 7

Employer/Respondent

On 7/ l/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2489 LAW OFFICE OF JIM BLACK & ASSOC
BRAD A REYNOLDS
308 W STATE ST SUITE 308
ROCKFORD, IL 61101

2965 KEEFE CAMPBELL BIERY & ASSOC LLC
ARIK HETUE
118 N CLINTON ST SUITE 300
CHICAGO, IL 60661
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STATE OF ll..LINOIS
)
0 Injured Workers' Benefit Fund (§4{d))
- - - - - - - - - - - - -)-SS-.- - - - - - - - - - - +,IThte Adjustment Fund (§S(g))
-COUNTY OF Winnebago

)

0

Second Injury Fund (§8(e)18)

cg) None of the above

ILLINOIS WORKERS' COMPENSATION COM1\USSION
ARBITRATION DECISION
19(b)

Jacqueline Merritt

Case # 11 WC 012585

Employee/Petitioner

Consolidated cases: _ __

v.
Brightside Adult Day Service
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Douglas J. Holland, Arbitrator of the Commission, in the city
of Rockford, on June 11, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those fmdings to this docwnent.
DISPUTED ISSUES

A.

B.
C.

D.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date ofthe accident?
0 Was timely notice of the accident given to Respondent?

E.
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H.

I.

0 What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. rg} Is Petitioner entitled to any prospective medical care?

L. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
[gJ TID
M.
Should penalties or fees be imposed upon Respondent?

0

N. ~ Is Respondent due any credit?

0.

0

Other

ICArbDecl9{b) :!110 100 W. Randolph Street #8·200 Chicago, 1L 60601 31 218J.I·66JJ Toll-free 8661352·3033
Web site: www.iwcc i/.gov
Downstate offices: Collinsville 6/81346-3-150 Peoria 309167I ·3019 Rockford 8151987-7292 Springfield 21 71785·708-1

1 4I¥JCCD14 7
IN AND BEFORE THE
ILLINOIS WORKERS' COMPENSATION COMMISSION
Jacqueline Merritt,
Employee/Petitioner,

v.

Brightside Adult Day Service,
Employer/Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. 11 WC 012585

STATEMENT OF UNDISPUTED FACTS

Petitioner Jacqueline Merritt worked for Brightside Adult Day Service as a CNA. Petitioner worked
for the Respondent for four years. Petitioner testified her primary duties as a CNA included: care for the
elderly, taking residents to the bathroom, doing activities, and preparing lunch.
Petitioner testified that she sustained injury to her left wrist and left elbow on February 17, 2011.
Ms. Merritt testified that the injury date was an activity date at the facility. Ms. Merritt described that
one of the residents, who was 90 years old and weighed 200 pounds, tried to dance and the resident
began to fall. Ms. Merritt, who is left handed, grabbed the resident with her left wrist and ann to hold
him up so that he would not fall and break his hip. Ms. Merritt testified that she got the resident safely to
a chair, but immediately her left hand became swollen. Ms. Merritt testified that when she grabbed the
resident, she felt a burning sensation up to her left elbow and had swelling in her left wrist. Respondent
does not dispute accident. See Arbitrator's Exhibit No. 1.
DISPUTED ISSUES
F. Is Petitioner's current condition of ill-being causally related to the injury?

Initially the Petitioner was seen at the direction of her employer at Brookside Immediate Care. The
nurse's note from February 17, 2011 records history that the Petitioner was trying to keep a patient from
falling when she hurt her left wrist. PX I. Petitioner was seen by Dr. Shuttari who noted similar history
that the Petitioner was trying to prevent a patient from falling and in the process, she sprained her left
wrist. PX 1. Physical examination of the left wrist showed tenderness over the radial aspect. Range of
motion of the wrist was markedly limited. X-ray of the left wrist showed questionable distal radial
fracture. PX 1.
The diagnosis was left wrist sprain with questionable fracture of the distal radius. Petitioner was
placed in a Colles splint. She was given extra strength Tylenol and placed on a work restriction of right
hand duty only. The patient was given 60 milligrams ofToradol. PX 1.

1

14llVCC0147

FINDINGS

On the date of accident, 2-17-11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $17,576.00; the average weekly wage was $338.00.
On the date of accident, Petitioner was 54 years of age, si11gle with 0 dependent children.
Respondent ltas 1101 paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$3,637.47 for TID, $0 for TPD, $0 for maintenance, and $7,909.99 for
other benefits, for a total credit of $11,547.46.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

The Respondent is ordered to authorize and pay for the surgeries to the left wrist and left arm prescribed by
Dr. Charles Carroll.
The Respondent shall pay Petitioner $225.33 per week for a period of 118 &1/7 weeks from 3-7-11 through 611-13 for temporary total disability, and the Respondent shall be entitled to a credit of$3637.14 for payments
already made.
The Respondent shall pay Petitioner $3006.00 for outstanding medical after 7-1-11, and be entitled to a credit
of$7909.00 for medical paid prior to 7-1-11 pursuiant to Section 80) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF L'ITEREST RATE

6-26-13
Signature of Arbitrator

ICArbDec 19(b)

Date
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Subsequently, nurse's notes reflect that the Petitioner contacted Brookside Inunediate Care on
February 23, 2011 reporting that her left arm was killing her and she was asking to be seen. Petitioner
was then seen on February 24, 2011. In the nurse's notes, it was noted that the Petitioner was being seen
in follow-up of her left ann. Petitioner reported significant pain and complained of swelling of her left
wrist, even after elevation. Petitioner also complained of a burning sensation in her left arm in
history given to the nurse. PX 1.
Petitioner was seen by Dr. Shuttari on February 24, 2011. Dr. Shuttari noted her complaints of pain
with markedly limited range of motion. Physical examination of her left wrist demonstrated significant
tenderness over the distal aspect of the radius with marked limited range of motion. Poor left hand grip
was also noted secondary to pain. PX 1. Repeat x-rays were performed. At that time, it was
recommended that the Petitioner be evaluated by an orthopedic physician. She remained on work
restrictions of right hand duty only. She was to continue with the Colles splint. PX 1.
Petitioner was next seen by orthopedic physician, Dr. Milos on March 2, 20 11 . Dr. Milos noted her
history that she was helping a client from falling when she twisted her left wrist and sustained a direct
injury. Dr. Milos noted no previous problems with the wrist. Since the date of the injury, the Petitioner
had pain in her left wrist, and also a burning pain in her forearm. PX 2. Physical examination revealed
tenderness to palpation over the radius distally of the left wrist. She had stiffness with range of motion,
secondary to pain. X-rays were reviewed, which demonstrated what appeared to be an old distal radius
fracture. Dr. Milos diagnosed a left wrist injury. PX 2. Dr. Milos recommended an MRI scan of the left
wrist to rule out other abnormalities. She was kept on modified duty to only work with her right hand.
PX2.
In initial history taken by the nurse on March 2, 2011, it was noted that she was to be evaluated for
left wrist upper extremity complaints to include her wrist and her arm. It was noted that she had

sustained injury when a client she was caring for was falling and the patient had attempted to break the
fall by using her left wrist to grab the patient and sustained a twisting injury. PX 2. Ms. Merritt was next
seen by Dr. Milos on April 6, 2011. She continued to have significant complaints of pain in her left
wrist. On physical exam, she had pain with movement of the wrist and elbow. The MRl was reviewed,
which revealed some degenerative changes of the TFCC. Dr. Milos recommended physical therapy with
modalities and desensitization exercises with the left wrist. PX 2. Dr. Milos was concerned of some
early signs of chronic regional pain syndrome, which he felt could be addressed in physical therapy. She
was continued on right-handed work only. Ms. Merritt then completed a course of physical therapy with
little or no improvement in her symptoms.
On October 17, 2011, Dr. Milos recommended an FCE to determine final work restrictions. PX 2.
She continued to remain on light-duty work Wlder the care of Dr. Milos through November 17, 2011. PX
2. Petitioner was then examined for an IME by Dr. Hagman on October 6, 2011. A valid hearsay
objection to Dr. Hagman' s lME report was sustained. Thereafter, the Petitioner was sent for an IME
arranged by the Respondent with Dr. Vender. As part of Dr. Vender's IME, an EMG of the left upper
extremity was performed on 1Wle 29, 2011. The history noted in EMG was of intermittent second, third,
and fourth digit tingling and burning with occasional radiation up the dorsal forearm, lateral arm/elbow
with associated stiffness, and hand weakness following the work injury on February 17, 2011. PX 4. The
EMG revealed mild left ulnar neuropathy across the left elbow and it was consi<lered an abnormal exam.
PX4.
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Dr. Vender performed an IME at the request of the Respondent on June 2, 201 I . RX 2-3. Dr. Vender
noted Petitioner's history of sustaining injury to her left upper extremity on February 17, 2011 when she
was trying to catch a patient from falling and twisting her wrist. At the time of Dr. Vender's IME,
Petitioner complained of mild pain in her wrist with more significant burning sensation in her forearm
up to her elbow. Dr. Vender noted intermittent tingling in the index, middle, and ring fingers. RX 2.
Physical examination revealed multiple areas of tenderness across the distal radius. There was also
tenderness noted along the distal half of the ulnar border. X-rays showed a healed ulnar styloid fracture.
Dr. Vender's diagnosis was status post injury left wrist. RX 2. Dr. Vender reviewed x-rays and previous
diagnostic studies. Based on her complaints of forearm munbness and tingling as well as intermittent
numbness in the fmgers, Dr. Vender ordered an EMG. RX 2. Dr. Vender did not feel the MRI of the left
wrist, which demonstrated some fraying of the TFCC, explained her symptoms. RX 2. Dr. Vender felt
the Petitioner could work but if she was going to perform heavy lifting, she needed a wrist support. RX
2. Dr. Vender then issued a second report dated July 1, 2011, after review of the EMG. Dr. Vender noted
the results of mild ulnar neuropathy at the left elbow, but opined that the Petitioner's injury was a
twisting injury to the wrist and that would not contribute to ulnar neuropathy at the elbow. RX 3.
Respondent denies that Petitioner's current condition of ill-being regarding her left wrist and
elbow are causally related to her February 17, 2011 work injury, based upon the IME opinions of Dr.
Vender.
In support of causal connection, Petitioner offered the treating records of Dr. Charles Carroll. PX 5.
Dr. Carroll first examined the Petitioner on September 14, 2012 after receiving authorization from the
Respondent to do so. PX 7. Dr. Carroll noted Petitioner's history of injury on February 17, 2011,
followed by pain and loss of function of Petitioner's left wrist and elbow after helping a patient from
falling and twisting her left wrist. PX 5. Dr. Carroll noted Petitioner's ongoing complaints of a burning
sensation in her left forearm and elbow, as well as numbness and tingling in her left hand. Dr. Carroll
noted previous x-rays and EMG results. Wrist and elbow pain were described as disabling. Dr. Carroll
reviewed medical records, as well as the IME opinion of Dr. Vender. PX 5. Dr. Carroll performed
physical examination. Provocative testing for compressive neuropathy was positive at the ulnar nerve of
the left elbow. Petitioner was tender over the left ulnar nerve and had a positive compression test to the
groove. The neurological exam was positive for left sided carpal tunnel, left cubital tunnel, and radial
nerve compression at the elbow. Phalen's and Tinel's tests of the median nerve were positive on the left.
Elbow flexion tests in ulnar nerve compression tests at the elbow were positive. X-rays were obtained by
Dr. Carroll on the initial date of consultation. Diagnosis was left CTS and left ulnar neuritis causally
related to the February 17, 2011 work injury. PX 5.
Dr. Carroll placed the Petitioner on a work restriction of no lifting greater than 10 pounds and no
forceful grasp. PX 5. Dr. Carroll recommended left carpal tunnel release and left ulnar nerve release.
Dr. Carroll opined that additional conservative treatment, including additional therapy, would not
alleviate the Petitioner's symptoms. PX 5. No additional testing was indicated. Dr. Carroll specifically
opined that elbow surgery only would not solve the Petitioner's problems and that she would need carpal
tunnel release as well. PX 5. Dr. Carroll opined that observation alone would not solve the Petitioner's
left wrist and elbow problems. Only surgery of the left wrist and left elbow would resolve Petitioner' s
symptoms, according to Dr. Carroll. PX 5.
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Dr. Carroll then re-evaluated the Petitioner on March 4, 2013. At that time, she still had
tingling in the ulnar elbow and occasionally to her fmgers of her left hand. Petitioner was ready to
proceed with surgery upon approval by the Respondent. Her symptoms were unchanged. She remained
on work restrictions of no use of her left arm at that time. PX 5. Physical examination of the left elbow
revealed provocative testing for compressive neuropathy at the ulnar nerve at the elbow and positive
ulnar neuritis on left compression, Tinel and Ulnar Nerve Compression tests. PX 5. Neurologically,
Petitioner was positive for left CTS and left cubital tunnel syndrome with positive Phalen's and Tinel's
tests. Diagnosis continued to remain lesion of the left ulnar nerve and left CIS following work injury.
PXS.
The Arbitrator finds that the Petitioner sustained her burden of proving her current condition of illbeing regarding her left wrist and left elbow are causally related to her February 17, 2011 work injury.
Several reasons support this fmding. First, Petitioner sustained injury to her left upper extremity after
grabbing a 90 year old resident, who weighed 200 pounds, so that he would not fall. Medical records
describe a twisting injury, which Petitioner sustained on February 17, 2011. The Respondent does not
dispute accident.
Petitioner had no significant past medical history concerning her left upper extremity. Prior
to the date of injury, Petitioner was not actively treating for her left wrist nor her left elbow. Petitioner
was working full-duty in a heavy job without any work restrictions until the injury date. Petitioner's
symptoms were immediate and contemporaneous with her work injury. She was seen on the date of
injury with complaints of left wrist pain and swelling. Less than one week later, she called the
occupational clinic and reported her left arm was killing her. In nurse's notes at her second visit to
Brookside Immediate Care, she complained of left wrist and left forearm and elbow pain. Specifically,
she reported swelling of her left wrist even after elevation and a burning sensation in her elbow. Left
wrist weakness and diminished grip strength on the left were noted in her early on medical records,
symptoms which were consistent with CTS.
When seen by Dr. Milos, on referral from the occupational clinic, it was clear that she was evaluated
for left wrist and left arm (elbow) pain. Dr. Milos' physical exam on April 6, 2011 revealed positive
pain at the wrist and the left elbow during provocative testing. Respondent's own expert noted her
history of numbness of tingling in her fingers, and the EMG ordered by the Respondent's !ME doctor
was positive for left ulnar neuropathy. Taken together, the above facts demonstrate Petitioner's left wrist
and elbow symptoms were the direct result of her February 17, 2011 injury.
Second, the Arbitrator is persuaded and credits the opinion of Dr. Carroll over that of Dr. Vender.
Dr. Carroll considered Petitioner's mechanism of injury, all her prior records, and the opinions of Dr.
Vender. Dr. Carroll, who is well reputed, noted positive clinical exam fmdings for the left wrist and left
elbow neuropathies in addition to objective studies to support the same. The Arbitrator is persuaded by
the opinion of Dr. Carroll and adopts it.
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J. Were the medical services that were provided to the Petitioner reasonable and necessary? Has
Respondent paid311 appropriate charges for all reasonable and necessary meillcalservices~- - - Respondent denied liability for any medical treatment after July 1, 2011, based upon the opinion of
Dr. Vender. The Arbitrator finds the Petitioner sustained her burden of proving causal connection. There
is no opinion offered by Dr. Vender or any other medical provider that treatment rendered to the date of
the parties' hearing was unreasonable or unnecessary. The Arbitrator finds Petitioner's treatment was
reasonable and necessary through the date of hearing to treat the Petitioner's condition of ill-being.
Respondent is ordered to pay the following unpaid medical bills, pursuant to the Illinois Fee Schedule:
Medical Provider
Orthopedic Rehab Specialists (ORS)
North Shore University Hospital
Rockford Radiology

Date(s) of Service
10/27/ 11-11118111
9114/ 12
3/ 14/ 11-9114/ 12

Unpaid Balance
$1,884.00
$674.00
$448.00

Respondent is entitled to a credit in the amount of $7,909.00 for medical benefits previously paid to
various medical providers for treatment prior to July 1, 2011, pursuant to 8G) of the Act.

K. Is Petitioner entitled to any prospective medical?
The Arbitrator is persuaded by the opinions of Dr. Charles Carroll. Petitioner has a diagnosis of
work-related left CTS and left ulnar neuropathy. Surgery to the left wrist and left elbow are
recommended by the treating surgeon. The Arbitrator orders the Respondent to authorize both left wrist
and left elbow surgery.

L. What temporary benefits are in dispute?

0

TPD

0

Maintenance

•

TTD

Respondent disputes liability for TID based upon the opl.lllons expressed by Dr. Vender.
Respondent disputes the duration of TID benefits based on Dr. Vender's opinion that the Petitioner
could perform work with a wrist splint if it involved heavy lifting. Petitioner was treated at the direction
of the employer at Brookside Immediate Care, where she was placed on a work restriction of no use of
her left upper extremity- right hand work only. Petitioner is left hand dominant. When seen by Dr. Milos
at Lundholm Surgical Group, she continued on a right hand work only restriction through October of
2011. When seen by Dr. Charles Carroll in September of2012, Dr. Carroll continued to confinn that the
Petitioner could not work full-duty, but required light-duty restrictions.
Petitioner testified that the Respondent failed to offer any light-duty work to her following the injury
and while she remained on work restrictions. Petitioner testified that no light-duty work had been
offered at any time by the Respondent prior to the parties' hearing date.

5

,. .

14I\1CCD1 47
The Arbitrator finds that the Petitioner is not capable of performing full-duty work, based on the
opinions expressed in Petitioner's treating records, as well as the opinion of Dr. Charles Carroll. When
last seen on March 14, 2013, the Petitioner continued to remain highly symptomatic and she remained
under the care of Dr. Carroll who was awaiting authorization for left wrist and left elbow surgery.
Petitioner performs heavy work as a CNA. Petitioner is left hand dominant. The Arbitrator finds the
Petitioner is not capable of full employment since the injury date until the time of the parties hearing.
Based on the principals articulated in Interstate Scaffolding v. The illinois Workers' Compensation
Commission and since the Petitioner has not achieved MMI, the Arbitrator orders the Respondent to pay
TTD benefits from March 7, 2011 through June 11, 2013, or 118 and 1/7 weeks ofTTD. Respondent is
entitled to a credit for TID previously paid from March 7, 2011 through June 6, 2011 in the amount of
$3,637.47.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

~ Affirm and adopt (no changes)

0

Affirm with changes

D Reverse

D Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
0 PTD/Fatal denied
[21 None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
James Palermo,
Petitioner,
vs.
NO: 12 we 20320
1
Proviso Township HSD #209,
Respondent,

14 I t'

c c 0 14 8

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
causal connection, pennanent partial disability, medical expenses, penalties and being advised of
the facts and law, affmns and adopts the Decision ofthe Arbitrator, which is attached hereto and
made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 19, 2013 is hereby aff111Tied and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJury.
No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice oflntent to File for Review in Circuit Court.

DATED:

FEB 2 7 2014

_/!- ~
Mario Basurto

MB /mam
0:2/13/14
43

i.&loJr~
David L. Gore

~;!'~
Stephen Mathis

..

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

PALERMO, JAMES

Case#

12WC020320

Employee/Petitioner

PROVISO TOWNSHIP HSD #209

14I\VCC0148

Employer/Respondent

On 4/19/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Conunission reviews this award, interest of0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0311 KOSIN LAW OFFICE LTD
MARILYN KOSIN
134 N LASALLE SUITE 1340
CHICAGO, IL 60602

0863 ANCEL GLINK
ERIN BAKER
140 S DEARBORN ST 6TH FL
CHICAGO, IL 60603
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STATE OF ILLINOIS

- -))SS.

COUNTY OF Cook

)

- - - - - - - - - - - - ·t-i::=t-.»J:jured Workers' Benefit Fun.d..(§Mdll

0

Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)J8)
xO None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
James Palermo

Case # 12 WC 20320

Employee/Petitioner

Consolidated cases: _ __

V.

Proviso Township HSD #209
Employer Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Molly C. Mason, Arbitrator of the Commission, in the city of
Chicago, on March 6, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.

E.
F.
G.
H.
I.
J.

K.
L.
M.

N.
0.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
IZ] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
~ Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
[X] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
0 Maintenance
~ TTD
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

0

D
0

0
0

D
0

0
lXI
0

ICArbDec 2110 /00 W. Randolp!J Street 118-200 Chicago. IL 60601 3/218/4-6611 Toll-free 8661352-3033
Web site
DOH'IlSlale offices: Collinsvi/Je 6181346-3450 Peoria 309167/-3019 Rockford 8151987-7292 Springfield 217 785-7084
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nrcc if gov

14I\VCC0 1 4 8
FINDINGS

On May 15, 2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did llot sustain an accident that arose out of and in the course of employment. In light of
this finding, the Arbitrator views the remaining disputed issues as moot.
Timely notice of this accident was given to Respondent.
In the year preceding the injury, Petitioner earned $55,763.78; the average weekly wage was $1,072.38.
On the date of accident, Petitioner was 55 years of age, single with 0 dependent children.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

ORDER

Petitioner lacked credibility and failed to prove he sustained an accident on A'fay 15, 2012 arising out of and in
the course of his employment by Respondent. Compensation is denied. The Arbitrator vie'ws the remaining
disputed issues as moot.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

April 19, 2013
Date

ICArbDec p 2

APR 19 2013
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_ _ _ _! ames Palermo v. Proviso Towns hie High School District #209
12 we 20320
--------------Arbitrator's Findings of Fact
Petitioner was 56 years old as of the March 6, 2013 hearing. T. 9. Petitioner testified
he has worked for Respondent for 8 Yz years. T. 9. He began working at his present location, the
Proviso Math & Science Academy, about 7 years ago. At that location, he has always worked as
a night custodian. T. 10. His shift starts at 4:00PM and ends at midnight. T. 10. His duties
include cleaning and maintaining classrooms. As of May 2012, his supervisor was Calvin Taylor,
Respondent's "night time custodian." T. 11.
Petitioner testified he felt " all right" before May 2012. T. 11. He acknowledged taking
time off work on three or four occasions between January 1, 2012 and May 15, 2012. He took
this time off due to low back pain and colds. T. 12. He completed forms in connection w ith
these absences, per Respondent's protocol. He gave the forms to a receiving clerk who turned
them in to the main office. T. 12-13. "Absence Request" forms offered into evidence by
Respondent reflect that Petitioner took the following days off due to back pain between
January 1, 2012 and May 15, 2012: February 22-24, March 29 and April16.
Petitioner denied undergoing any low back treatment between January 1, 2012 and May
15, 2012. He did not have a personal physician during this period. T. 13.
Petitioner testified he reported for work at 4:00PM on May 15, 2012. During the next
three hours, he vacuumed, swept halls and cleaned the library and a couple of other rooms. He
did all of this work on the third floor, his assigned work area. No other custodian was assigned
to the third floor that evening. Other custodians worked on the first and second floors. T. 1415.
Petitioner testified he customarily used a wheeled cart to transport his mop, broom,
bucket and cleaning supplies. T. 16. The cart was about 3 Yz feet long and 2 Yz feet wide . The
cart is shown in the photograph marked as PX 1. T. 17. He stored this cart in one oftwo closets
on the third floor. Employees commonly referred to these closets as "kitchens" but the closets
did not contain conventional kitchen appliances. T. 17-18. One of the third floor "kitchens"
was about 10 feet by 10 feet in size. The other was smaller. Each "kitchen" contained a
commercial sink (made of concrete, T. 33) and various supplies. The sinks were about 3 or 4
feet above the floor. The larger "kitchen" also contained a wheeled folding chair (depicted in
PX 3) and a table. The legs of the chair angled slightly outward. The "kitchens" were kept
locked. Petitioner and Respondent's other custodians had keys, as did the supervisors. T. 19.
Petitioner identified PX 2 as a photograph of the interior of the larger third floor
"kitchen." PX 2 shows the sink, a bucket and a hose running from the sink faucet. T. 23-24.
Petitioner testified he uses this hose to fill his mop bucket with water. T. 24.
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Petitioner testified that his claimed work accident occurred at about 7:00 PM on May
15, 2012. Shortly before the accident, he mopped the north stairwell between the second and
third floors. He then went to the larger third floor "kitchen" to change the water in his bucket.
T. 26. Immediately before the accident, the double doors to the "kitchen" were open and the
cart was positioned so that about half of it was inside the "kitchen." T. 27-28. He lifted the
bucket and poured some dirty water down the sink drain. He did not spill any water on the
floor when he did this. T. 28. He put the bucket on the cart. He then grabbed his mop with his
left hand. T. 32. As he did this, his right foot got caught underneath the cart and his left foot
got caught underneath the chair, which was to his left, about 2 or 2 X feet from the sink. T. 31.
He was wearing work shoes when this happened. T. 38. The back of one of his shoes hit a
wheel on the chair. T. 38. He "had no leverage" and fell "all the way back," striking his left
shoulder, left elbow and neck against the sink. His head went inside the sink. T. 33. The
photograph marked as PX 4 shows the sink and the area where he landed. He believes he lost
consciousness. He was "in and out," awareness-wise, thereafter. T. 38-39.
Petitioner testified the bucket was about half full when he fell. He believes he must
have knocked the bucket over when he fell because he was all wet when he "woke up." He was
still holding the mop handle in his left hand when he came to. The mop had fallen between the
supply rack and the drain. When he "came to," he saw his walkie-talkie and used it to call
Calvin Taylor, another custodian. T. 39. He told Taylor, "come to the 'orange side' closet, I hurt
myself." Taylor showed up about five minutes later. T. 39. Petitioner did not radio anyone
else. T. 40. Petitioner testified he did not move between the time he fell and the time Taylor
arrived. T. 40. He believes Taylor was alone when he arrived. He told Taylor he had fallen. T.
41. He thinks Taylor called Ron Anderson, the building manager. Anderson was on the
premises because a board meeting was taking place in the auditorium at 7:00PM that night. T.
41. Anderson arrived while Petitioner was still in the "kitchen." T. 42. Paramedics arrived at
some later point and took Petitioner to Loyola University Medical Center via ambulance. T. 4142.
Petitioner testified he "woke up" due to pain while en route to the hospital as
paramedics inserted an IV line into his arm. T. 43.
The Loyola University Medical Center records show that paramedics from the Forest
Park Fire Department brought Petitioner to the Emergency Room at 8:21PM on May 15, 2012.
The paramedic run sheet is not in evidence. One of the Emergency Room histories reflects that
Petitioner "tripped and fell" and experienced a "questionable" loss of consciousness thereafter.
Emergency Room personnel described Petitioner as alert, oriented and "speaking in full and
clear sentences." Petitioner complained of "L shoulder pain, HA, neck pain and tinnitus."
Petitioner rated his pain level at 8/10. Petitioner denied shortness of breath and chest pain.
He also denied nausea, vomiting and dizziness. He was placed on cardiac and other monitors.
Dr. Reingold, the Emergency Room physician, obtained the following history:
"Pt presents to the ED with a CC: fall w/ injuries to
head, neck l shoulder. Onset just prior to arrival,
2
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ve::..:r..:..:it::.Ly mod, quality ache location: as noted. Pt
slipped on wet floor. No pre-syncope. Doesn't - - - - - - - - - - - - - - - - remember whether he had LOC but thinks he might
have. Denies injury to back or LEs or RUE. Some
bilateral tinnitus that is new."
Or. Reingold noted that Petitioner's medical history was significant for hypertension and
diabetes. He administered an injection of Morphine for pain. He indicated Petitioner was
wearing a cervical collar. On examination, he noted no ecchymoses to the head, no focal
weakness to the face or extremities, no signs of intoxication, some tenderness to the neck,
posterior left shoulder and left elbow and "nearly full pronation/supination of elbow." He
ordered X-rays of the left shoulder and elbow and CT scans of the head and cervical spine along
with an EKG and blood work. The X-rays were negative. The head CT scan revealed evidence of
"chronic small vessel ischemic disease." [The radiologist noted he compared this CT with a
head CT scan taken on January 4, 2010.] The cervical spine CT scan was described as negative,
with a radiologist ruling out subluxation at C2-3. The EKG showed "80 bpm bigeminy, an
effective pulse of 48, a T wave abnormality and a prolonged QTC." The interpreting physician
compared this EKG with one performed on January 4, 2010 and noted that "ventricular
premature complexes" had developed. At about 12:32 AM on May 16, 2012, Dr. Reingold
noted that he discussed the need for hospitalization with Petitioner and warned of "the
possibility of passing out or heart attack," but that Petitioner indicated he was able to walk
around, "felt fine and wanted to go home and see his own cardiologist." Dr. Reingold indicated
he told Petitioner "he needed to stay and there was a serious risk to his health." Regardless,
Petitioner signed out "AMA" and left the hospital. The discharge time is recorded as 12:42 AM
on May 16, 2012. A nurse indicated that, when Petitioner left, he walked with a "steady, strong
and even" gait, "without any s/s of distress," and "provided self transport." PX 1.
Petitioner testified he underwent a cardiac bypass in 2000. T. 44. Petitioner further
testified that a physician at the Emergency Room told him his heartbeat was irregular. T. 44.
Petitioner indicated he felt able to leave the hospital and go home due to the effects of the
Morphine, which he described as a miracle drug. T. 45 . He felt "hurt and sore" but "didn't
think it was that bad." T. 45. Per instructions he received at the Emergency Room, he called his
cardiologist, Dr. Bajgrowicz, the next day and saw this doctor on May 17, 2012. Dr. Bajgrowicz
is the physician who performed his cardiac bypass. T. 47.
Dr. Bajgrowicz's note of May 17, 2012 sets forth the following history:
"The patient is a 55-year-old male who presents to our office
for evaluation after a fall at work. He states that this Tuesday
while at work he fell backwards and now complains of having
headache as well as left shoulder and left elbow pain. He was
evaluated at Loyola's emergency room where [a] CAT scan and
other X-rays were performed. According to the patient the
tests were all negative. He now complains of having dizziness
3
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and ringing in the ears. Denies any nausea, vomiting, blurred
vision or double vision. He also complains of having cough
productive of clear to yellow phlegm. He denies any chest
pain. He denies syncopal episode."
Dr. Bajgrowicz also noted that Petitioner had undergone a coronary bypass in November of
2000 and had sustained a myocardial infarction on October 27, 2004.
Dr. Bajgrowicz noted no abnormal examination findings other than a Grade !/V! systolic
ejection murmur at the left sternal border. He described Petitioner's neck as "supple." He did
not indicate that Petitioner was wearing a sling or other device.
With respect to Petitioner's current complaints, the doctor diagnosed a "presumed mild
concussion" and a "productive cough, most likely upper respiratory infection with possible
component of bronchitis." He started Petitioner on a Z-Pak and instructed Petitioner to follow
up with his primary care physician and return to the Emergency Room if he failed to improve.
PX 8.
Petitioner testified that Dr. Bajgrowicz's receptionist completed an accident form at his
request. T. 51. He testified he was unable to complete the form because he is left-handed and
his left arm was in a sling. Petitioner identified PX 6 as this form. Petitioner testified that none
of the handwriting on PX 6 is his. T. 52. The form, entitled "Employee's Report of Injury,"
reflects that Petitioner was injured at 7:30PM on May 14, 2012 inside a "janitor's kitchen."
Petitioner testified that the doctor's receptionist put the wrong date of accident on the form
and that he advised Respondent of this error when he turned in the form. The mechanism of
injury is described as follows: "put bucket in cart, stepped back & believe tripped over a chair."
The form reflects that Petitioner injured his left shoulder, head, neck and back. The word "no"
appears in response to the question: "have you ever injured the same part of your body
before?" The word "yes" appears in response to the question: "have you ever injured any
other part of your body before?" followed by a reference to a pelvic injury stemming from a car
accident. [Petitioner testified that this accident occurred in 1995. T. 55] PX 6 is not signed.
Respondent offered the same form into evidence as "Exhibit 1" to its response to Petitioner's
petition for penalties and fees. RX 3. Exhibit 1 appears to bear Petitioner's signature and the
date "5/17/12."
Petitioner testified that Dr. Bajgrowicz told him his heartbeat was fine. T. 48. Petitioner
further testified that he had no personal physician as of May 17, 2012 and Dr. Bajgrowicz
referred him to Dr. Dubin. T. 48. Petitioner testified he saw Dr. Dubin on May 22, 2012.
Petitioner denied seeing Dr. Dubin at any point prior to May 22, 2012. T. 49.
Dr. Dubin's note of May 22, 2012 reflects that Petitioner "fell at work tripping over
railing [sic] chair" the previous week. The note also reflects that Petitioner complained of
constant pain "from his neck down to lower back," ringing in his ears and difficulty walking. The
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cloctpr noted th~.fetitioner had undergone imaging studies at an Emergency Room. He also
noted a history of cardiac artery disease, hypertension, diabetes anahyperllp1aeililii.
Dr. Dubin described Petitioner as walking with an antalgic gait "due to evident back
pain." On examination, Dr. Dubin noted an abnormal heel/toe walk, trigger points in the back
and neck, a positive cervical compression test with radiation to both shoulders and midthoracic paraspinal tenderness with muscle spasm. He diagnosed post-concussion syndrome as
well as cervical, thoracic and lumbar strains. He prescribed uhome rest," a home exercise
program, Vicoprofen, Fioricet and Flexeril. PX 9.
Petitioner returned to Dr. Dubin on June 5, 2012 and complained of persistent neck and
lumbar pain, as well as persistent headaches and nausea. Petitioner reported that the
prescribed medication was not controlling his pain.
Dr. Dubin's examination findings and diagnoses were essentially unchanged. He
instructed Petitioner to discontinue the Vicoprofen, continue the Flexeril and start Norco. He
also instructed Petitioner to stay off work and start therapy the following week. PX 9.
At the next visit, on June 12, 2012, Dr. Dubi n noted essentially the same complaints and
findings. He again diagnosed post-concussion syndrome and cervical, thoracic and lumbar
strains. He prescribed therapy and an MRI [there is no indication as to which body part was to
be scanned]. He added Gabapentin and Elavil to Petitioner's medication regimen and
continued to keep Petitioner off work. PX 9.
Petitioner testified he did not undergo an MRI in connection with this claim. T. 61. No
MRI report is in evidence.
Petitioner filed an Application for Adjustment of Claim on June 12, 2012 alleging a "trip
and fall" of May 15, 2012 and injuries to the head, "entire back" and left shoulder. The
Application lists a prior claim numbered 88 WC 1699 and describes this case as "settled." Arb
Exh 2.
On June 19, 2012, Petitioner underwent an initial physical therapy evaluation at Gottlieb
Memorial Hospital. A "physical therapy face sheet" reflects the following diagnosis: neck and
low back pain. A "patient information form" signed on June 19, 2012 reflects that Petitioner
complained of back pain and responded uyes" to a question asking whether he had fallen
during the past sixty days. A "back evaluation report" dated June 19, 2012 reflects that
Petitioner reported falling at work on May 15, 2012, suffering a concussion and striking his neck
and back. Petitioner complained of pain in his neck and back as well as "occasional left upper
extremity numbness and tingling." Petitioner began attending therapy following this
evaluation. PX 10.
Petitioner returned to Dr. Dubin on June 26, 2012 and reported he was attending
therapy and walking more easily but still experiencing headaches. The doctor's findings and
5
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diagnoses were unchanged. He instructed Petitioner to continue attending therapy and taking
the prescribed medication. He again kept Petitioner off work. PX 9.
On July 10, 2012, Petitioner complained to Dr. Dubin of constant headaches, leg
weakness and fatigue. The doctor noted that Petitioner was progressing slowly with therapy.
The doctor noted an antalgic gait and a limited arm swing. He also noted decreased strength,
11
1eft more than right." He added "insomnia" and "left LS radiculopathy" to Petitioner's current
diagnoses. He prescribed Zolpidem to help with sleep along with four more weeks of therapy.
He continued to keep Petitioner off work. PX 9.
Petitioner continued attending therapy thereafter. On August 7, 2012, a therapist
completed a progress report reflecting that Petitioner was still experiencing headaches and was
complaining of upper trapezius and superior scapular pain. The therapist indicated Petitioner
might benefit from four weeks of therapy. An illegible physician's signature appears at the
bottom ofthis form, with the physician indicating Petitioner was to be discharged from therapy.
PX 10.
On August 10, 2012, a physical therapist noted that Petitioner reported "relief with
modalities" and indicated he was "eager to return to work." PX 10.
Petitioner testified he was still experiencing headaches as of August 10, 2012 but his left
elbow pain was "gone" and his left shoulder was "workable." T. 58.
Petitioner returned to Dr. Dubin on August 13, 2012, with the doctor noting, for the first
time, that Petitioner complained of "persistent left shoulder/neck pain radiating down to his
elbow." The doctor also noted complaints of headaches and back pain. The doctor instructed
Petitioner to continue his medications. He released Petitioner to return to work as of August
20, 2012. PX 9.
Petitioner testified that Dr. Dubin prescribed additional therapy and that he underwent
a second round of therapy at the doctor's office from August 16, 2012 through October 19,
2012. T. 59. Petitioner testified that this second round of therapy differed from the first round
in that it involved more E-stimulation and massage. The "progress notes" concerning this
therapy consist solely of pre-printed coded forms showing the date of each session, the body
parts addressed during each session and Petitioner's response to therapy (i.e., "same, better,
worse, no pain.") PX 9.
Petitioner testified he resumed his regular work duties and shift on August 20, 2012.
Petitioner testified he "had to return to work," income-wise. He felt "okay" on August 20, 2012
and was able to complete his duties untilll:OO PM, when he pulled a garbage bag out and
"reinjured" his shoulder. T. 62-63.
Petitioner returned to Dr. Dubin on August 30, 2012. The note of that date makes no
mention of any work-related re-injury. It does contain the following notation, however: "pull
6
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_ _ _ _ the muscle in his left shoulder." It also reflects that Petitioner complained of persistent
headaches, constant neck stiffness, overall fatigue and depression. Dr.-t>ubm prescnbed - - - - - - - additional therapy, home rest and continued medication. PX 9.
At the next visit, on September 20, 2012, Dr. Dubin noted the same complaints and
made the same recommendations. PX 9. Petitioner continued attending therapy thereafter
through October 19, 2012. PX 9.
Petitioner returned to Dr. Dubin on October 22, 2012 and reported improvement. Dr.
Dubin noted that Petitioner "did not [follow up] with ortho referral and did not complete MRI
evaluation of the cervical spine." He indicated Petitioner was still experiencing headaches but
was sleeping much better and experiencing much less neck pain. At Petitioner's request, the
doctor administered a flu shot. He found Petitioner to be at MMI. He instructed Petitioner to
"accelerate home exercise program and be careful at work." PX 9.
Petitioner testified he last saw Dr. Dubin about a month prior to the hearing. He
continues to follow up with the doctor for his claimed work injuries. The doctor has changed
his pain medication. [The last treatment note in evidence is the note summarized in the
preceding paragraph.] He has missed time since returning to work. T. 66. His left elbow and
shoulder feel good His neck still hurts. He experiences "sharp" neck pain when he first gets
up. He takes pain medication on rising. He continues to experience about three or four
headaches per week. He takes both Norco and Excedrin PM for his current symptoms. T. 67-68.
Under cross-examination, Petitioner admitted that no witnesses were present when his
claimed accident occurred. T. 70. He fell straight backward but "smashed" his left elbow and
shoulder due to the configuration ofthe sink. He was unable to get up. He used his right hand
to reach for his work radio. He was unconscious during at least part of his Emergency Room
stay. T. 71. He left the hospital against medical advice, despite being unable to move his left
arm, because he only felt "sore" after being given Morphine. He hates hospitals. Hospital
personnel transported him to the exit via a wheelchair. Once he got out of the wheelchair, he
walked on his own. A hospital guard gave him a ride to Respondent' s parking lot, where he had
left his car. He was sore but was able to drive home. He lives only four blocks from the school
where he works. T. 71-72. He denied re-entering the school that night. He did not undergo the
MRI that Dr. Dubin recommended because he felt better and did not want to lose more time
from work. Although PX 2 reflects that he did not previously injure the body parts involved in
the May 15, 2012 accident, he did in fact injure his left shoulder before that date. In 1988, he
sustained a slight tear to his left rotator cuff. T. 77. He filed a workers' compensation claim in
connection with this injury. He considers a rotator cuff tear an injury to the "armpit" rather
than the shoulder. T. 78. Dr. Dubin is now his personal care physician. He sees the doctor for
regular check-ups. He is scheduled to return to the doctor in the latter part of March 2013. He
is currently working full duty. T. 79.
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On redirect, Petitioner denied undergoing any treatment for his left shoulder between
the time he recovered from the 1988 injury and May 15, 2012. He has received no benefits to
date in connection with the instant claim . T. 80.
Ronald Anderson testified on behalf of Respondent. Anderson testified he began
working for Respondent in October of 2007. He worked as a night foreman for three years and
was then promoted to his current job as building and project manager. He oversees custodians
and their supervisors. He also oversees construction projects. T. 83-84
Anderson testified he has known Petitioner since October of 2007. Petitioner worked
on May 15, 2012. T. 85. On that date, Anderson met with Petitioner, gave Petitioner a letter
and advised Petitioner of an upcoming meeting with human resources concerning an incident in
which Petitioner supposedly failed to perform his job as instructed and used vulgar language
when talking to a supervisor. Petitioner was "on his last warning" and was facing possible
termination. T. 87. It was within fifteen minutes of Petitioner receiving the letter that
Anderson received a call from Calvin Taylor indicating Petitioner was lying on the floor inside
one of the janitor closets. T. 88. Anderson testified he went to this closet after Taylor called
him. The closet was about 10 feet by 7 feet in size. When Anderson arrived, he saw a chair in
the doorway. The cart was outside the closet. A bucket was on top of the cart. Anderson
testified he used his Respondent-provided cell phone to take pictures of the closet and
Petitioner after he arrived at the scene. Petitioner was lying on his right side and holding his
left wrist. Petitioner said he had hit his head on the mop and sink. Petitioner indicated he
injured his head, neck, back and left shoulder. The sink was about 3 feet away from Petitioner.
Petitioner was conscious and talking in a normal fashion. Petitioner was not bleeding.
Petitioner's pants were wet. T. 93-95.
Anderson testified that "they" called 911. He did not see Petitioner again that night
after the paramedics took Petitioner away. At midnight, he received a call from Corey Johnson,
one of Respondent's custodians. Johnson told him he had seen Petitioner re-entering the
school building. T. 95.
Anderson testified that Petitioner took time off from work due to pain before May 15,
2012. Respondent employees are required to complete "absence request" forms when they
take time off due to illnesses or vacation. Anderson sees these forms in the course of his
duties. Anderson identified seven different forms Petitioner completed in connection with
taking time off due to back pain. Four of these forms relate to eight days Petitioner took off in
2010. The remaining forms relate to six days Petitioner took off in February and April of 2012.
T. 96-98. RX 1.
Under cross-examination, Anderson tendered his cell phone to Petitioner's counsel so
that she could see the photographs he took of Petitioner and the closet on May 15, 2012.
These photographs are not in evidence. T. 102.
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Anderson testifie<! he went up to the third floor before 7:00 PM on May 15, 2012. The
letter he gave to Petitioner bore a date earlier than May 15, 2012 but he was unsure of the
date. Anderson testified he received this letter from Ronald Pearson via electronic mail.
Anderson printed the letter out so he could hand deliver it to Petitioner. He was not required
to personally deliver the letter but it was his practice to personally deliver letters of this sort. T.
104. No one else was around when he gave the letter to Petitioner. At that point, Petitioner
was on the "third step" in terms of disciplinary action. No Respondent employee is "100%
terminated" until the board votes on this. To date, Respondent has never terminated
Petitioner. T. 106.
Anderson testified he went back to the board room after he delivered the letter to
Petitioner. T. 107. It was fifteen minutes after he delivered the letter that he received the call
from Calvin Taylor alerting him to Petitioner's situation. Anderson testified Taylor was present
when he arrived at the scene. Anderson called an ambulance because Petitioner was lying on
the floor. He made no attempt to move Petitioner. Brandon Gale, who is head of security for
Respondent, also arrived at the scene. T. 108.
Anderson testified he never printed out the photographs he took via his cell phone. He
used his phone to show the photos to Arlene Salvado, Respondent's benefits coordinator. T.
109.
Anderson testified he left the school building at 10:00 PM on May 15, 2012. The
building is locked after hours but the maintenance employees have 24-hour access. Corey
Johnson, the night custodian, was at the building until midnight on May 15, 2012. T. 110-111.
Anderson testified that all of Petitioner's requests for time off were approved. T. 111.
On redirect, Anderson testified he saw video footage taken May 16, 2012. This footage
showed a car pulling up in front of the school, Petitioner entering the school building and
Petitioner exiting the building via the back door. T. 111-112.
Under re-cross, Anderson testified the footage showed Petitioner using the "north
entry" to enter the school, walking down a hall from the north lobby, going through the
cafeteria and exiting the back door. He reviewed the footage after Johnson contacted him. He
last saw this footage in 2012. He is positive that the footage was taken post-accident. It is Gale
who "pulled" the footage. He has no reason to doubt the history of Petitioner's accident. T.
112.
On rebuttal, Petitioner testified he experienced intermittent low back pain after a 1995
motor vehicle accident. Anderson handed him the letter about five minutes before the
accident, while Petitioner was headed toward the closet after mopping the stairwell. Petitioner
testified he did not really read the letter. He put the letter in his pocket. The letter
subsequently got wet. T2, 8-9. At some point after the accident, Petitioner attended a
disciplinary meeting but not with human resources. At the meeting, Petitioner saw
9
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photographs that were dated May 14, 2012. After the meeting, Petitioner was suspended for
five days. He "took" the suspension. T2, 12.
Calvin Taylor then testified on behalf of Respondent. Taylor testified he has worked for
Respondent for eleven years. During the last seven years, he has worked as a night custodian
at the academy where Petitioner also works . He typically works from 4:00 PM to midnight. He
cleans sixteen classrooms per night and does whatever else he is asked to do. His assigned
work area is the fourth floor. Petitioner is assigned to a larger area on the third floor. T2, 1617.
Taylor testified that a board meeting was held at the academy at 7:00 PM on May 15,
2012. Both he and Petitioner worked that night. At some point, Petitioner called him via
walkie-talkie and said, "can you come to the third floor?" Taylor arrived at the third floor
within seven or eight minutes of receiving this call. When Taylor arrived, he saw Petitioner
lying on his right side inside a custodian's " kitchen" , or closet. T2, 18. This closet was the larger
of two closets on the third floor. Petitioner was conscious but was not talking normally.
Petitioner was talking "like a hurt person." T2, 25-26. Taylor had seen Petitioner earlier the
same night, at which point Petitioner was "fine." Taylor asked Petitioner if he was okay.
Petitioner told Taylor he slipped and fell. Taylor called security so that security could summon
an ambulance. T2, 34-35.
Taylor testified that, when he arrived at the scene, the door of the closet was open and
there was a red chair halfway inside the closet. The chair was "straddling" the threshold . T2,
31-33. A cart was inside the closet, about two or three feet away from Petitioner. A bucket
11
was on top of the cart. There was a built-in Siop sink" inside the closet. Petitioner was seven
to nine inches away from the sink. T2, 33-34.
Taylor testified he did not examine Petitioner. At some point, Petitioner changed
positions so that he was lying on his back rather than his right side. T2, 26-27.
Taylor testified that, earlier the same night, he had seen Petitioner being handed a
letter. Petitioner acted in a "business as usual" fashion after he received this letter. T2, 29.
Taylor testified that, after the paramedics took Petitioner away, he did not see
Petitioner again that night. T2, 35.
Under cross-examination, Taylor testified he did not see Anderson give Petitioner the
Jetter. The letter was "waiting for" Petitioner in the first floor receiving office. T2, 36.
Taylor testified that, although he is not assigned to the third floor, he was on the third
floor at 3:00PM on May 15, 2012 in order to talk to Ms. Mason. T2, 38.
Taylor testified that the chair he observed "straddling" the threshold of the closet is red,
has four wheels and can be folded . When he found Petitioner, Petitioner was inches away from

10

- - - --U-=hase_o.lthe sink. _tie did not take any photographs. When the paramedics arrived, they
brought a gurney and a stretcher. They had to move the red chair out of the doorway. They
also had to move the cart in order to gain access to Petitioner. T2, 41. Taylor clarified that,
when he arrived at the closet, he stood in the doorway. He did not enter the closet because of
"all the stuff" that was already inside the closet. He was two to three feet away from
Petitioner. He could see Petitioner. Nothing obscured his vision. He called security and
Brandon Gale, Respondent's security manager, came to the scene. Gale did not enter the
closet. T2, 44.
Taylor testified he has not seen the video footage that Anderson and Petitioner referred
to. He was not able to recall exactly when Petitioner returned to work. Ron Pearson and Corey
Johnson still work for Respondent. T2, 45.
On redirect, Taylor testified that the cart was about four to six feet away from the sink.
The closet is "not very big" and everything is "tight" inside it. T2, 46.
Under re-cross, Taylor testified that the photograph marked as PX 5 shows the red chair
he saw. T2, 47.
Petitioner then recalled Anderson, who testified he went to the third floor on May 15,
2012 and personally handed the letter to Petitioner. Anderson testified that disciplinary letters
are not left in employees' mailboxes. Only duty-related letters are left in those mailboxes. T2,
49. The surveillance footage he saw is still on Respondent's security cameras. Only the director
of security has access to these cameras. Anderson testified he saw this footage twice on May
16, 2012. T2, 50-Sl. The footage was obtained late at night, sometime between May 15th and
161h. Respondent would have access to Pearson's, Johnson's and Gale's current addresses. T2,
56-57.
In response to questions posed by Respondent's counsel, Anderson identified RX 2 as
the letter he discussed with Petitioner. He received this letter from Ronald Pearson prior to the
accident. T2, 58·59. The photos he took with his cell phone did not show any chair, cart or
bucket. He was not the person who transferred the surveillance footage from the security
cameras to a disc. T2, 62-63.
On further rebuttal, Petitioner testified he rolled over after the accident because he was
uncomfortable and needed to reach his phone, which had fallen off of a clip. He does not know
whether the chair rolled when the accident occurred. T2, 64-65. At the meeting he attended
after the accident, he saw photographs of himself walking in and out of the building. The date
"May 14" appeared in the corner of the photographs. T2, 65. It was about 1:30 AM when he
was released from the Emergency Room and went to Respondent's parking lot. He was unsure
whether Gale came to the scene of the accident. Corey Johnson and another employee named
"Ted" came to the scene. Both of these individuals still work for Respondent. T2, 67·68.
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In addition to the exhibits previously summarized, Petitioner offered into evidence bills
from his providers (PX Group 11) and his Petition for Penalties and Fees, filed on October 29,
2012 (PX 12).
Respondent offered into evidence the letter that Petitioner acknowledged receiving
from Anderson. RX 2. The Arbitrator sustained Petitioner's foundational objection to the
admission of this letter and marked the letter as a rejected exhibit. Respondent also offered its
Response to Petitioner's Motion for Additional Compensation and Attorney's Fees, filed on
November 13, 2012. RX 3.
Arbitrator's Credibility Assessment
The Arbitrator finds credible Petitioner's testimony concerning his duties and the
configuration of the closet where he allegedly fell. Calvin Taylor confirmed that the closet
contained a built-in sink as well as other moveable objects.
Petitioner was not credible as to various other issues, however. Petitioner did not rebut
Anderson's testimony concerning his disciplinary status. Petitioner acknowledged that
Anderson, one of Respondent's managers, handed him a letter five minutes before his claimed
accident yet testified he put the letter in his pocket instead of really reading it. This testimony
did not ring true. Petitioner testified he did not spill any water when he drained the bucket
before he fell yet Emergency Room personnel indicated he "slipped on a wet floor." Petitioner
testified he fell backward, with his head actually going inside the concrete sink. Emergency
Room personnel noted "no ecchymoses to head." Petitioner testified he was unconscious
during some of his Emergency Room stay but hospital personnel consistently described him as
alert, oriented and speaking in full sentences. Petitioner's decision to exit the hospital against
medical advice does not square with his dramatic account of falling in such a way as to land
with his head inside a concrete sink. When Petitioner initially sought follow-up care, it was
with his cardiologist, Dr. Bajgrowicz, and in part because he had a respiratory infection.
Petitioner testified he asked Dr. Bajgrowicz's receptionist to complete an accident form for him
because his dominant left arm was in a sling. There is no evidence that Petitioner was given a
sling at the Emergency Room. After he left the Emergency Room, Petitioner was able to drive
his car home from Respondent's lot. Dr. Bajgrowicz did not note any sling usage on May 17,
2012. Petitioner denied any back injury at the Emergency Room and did not voice back-related
complaints to Dr. Bajgrowicz but reported having injured his back to Dr. Dubin.
Did Petitioner meet his burden of proving he sustained an accident on May 15, 2012 arising out
of and in the course of his employment?
The Arbitrator finds that Petitioner failed to meet his burden of proof on the issue of
accident. A variety of factors, and not simply the timing and unwitnessed nature of the
accident, call Petitioner's credibility into question. Petitioner did undergo Emergency Room
care very shortly after the claimed accident but it appears from the records that it was his
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Ullde..f!.¥_ing_cardiac~ondition and abnormal EKG, rather than his reported injuries, which quickly
------------became the focus of attention.

The Arbitrator denies this claim based on her assessment of Petitioner as a witness and
her review of the treatment records. The Arbitrator acknowledges that some of the testimony
given by Respondent's witnesses (i.e., Anderson's statement that he has no reason to doubt
Petitioner's history and Taylor's statement that Petitioner "sounded hurt") can be viewed as
supportive of Petitioner's claim. The Arbitrator gives no consideration to Anderson's testimony
concerning the photographs he took and the video he saw. Respondent did not seek to admit
the photographs or video into evidence. Anderson's testimony as to these items played no role
in the Arbitrator's thinking.
Having found that Petitioner lacked credibility and failed to prove a compensable
accident, the Arbitrator views the remaining disputed issues as moot.
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STATE OF ILLINOIS
COUNTY OF COOK

D Affirm and adopt (no changes) U Injured Workers' Benefit Fund (§4(d))
) ss. D Affirm with changes
0 Rate Adjustment Fund (§S(g))
)
D Second Injury Fund (§8(e)l8)
f.2J Reverse IAccidenq

D PTD/Fatal denied

D Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Samuel Gonzalez,
Petitioner,

vs.

Greenbrier Rail Services,
Respondent.

NO: 12

we 17551
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DECISION AND OPINION ON REVIEW

Petitioner appeals the decision of Arbitrator Cronin finding Petitioner failed to prove he
sustained an accidental injury arising out of and in the course of his employment on April 30,
2012. The Issues on Review are whether Petitioner sustained an accidental injury arising out of
his employment on April30, 2012, whether Respondent was given proper notice of said alleged
accident, whether there is a casual connection between the alleged April 30, 2012 accident and
Petitioner's present condition of ill-being, and if so, whether Petitioner is entitled to reasonable
and necessary current medical expenses as well as prospective medical expenses. The
Commission, after reviewing the entire record, reverses the Arbitrator's decision and finds
Petitioner sustained an accidental injury arising out of and in the course of his employment on
April30, 2012. Petitioner provided proper notice to Respondent of said accident. Petitioner's
current condition of ill-being is causally related to the April 30, 2012 accident. Petitioner is
entitled to $7,072.82 in current medical expenses and Respondent is ordered to pay all
reasonable and necessary medical expenses for the surgery recommended by Dr. Lorenz. Lastly,
Petitioner was temporarily totally disabled from May 1, 2012 to January 22, 2012 for 38 weeks
under Section 19(b) ofthe Illinois Workers' Compensation Act, for the reasons set forth below.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:
1. Petitioner, a 38 year old machine operator, testified he lives in Gary, Indiana. He has worked
for Respondent for six to seven years. His duties consist of recording numbers, loading machines
and cutting metal on the wheels for freight cars. The wheels weigh between 28 tons to 125 tons,
depending on the type. He takes the serial numbers down from the wheels. The wheels are on a
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track. He pushes them into the machine. He has to make sure they are steady because if they
aren't they will roll back on him.
2. On April 30, 2012, he worked the 2:00p.m. to 10:00 p.m. shift. About ten minutes into his
shift, he felt a pinch between his neck and his shoulder and pain that radiated down him arm and
hurt his chest. He immediately stopped working and went to the front office. He spoke to Nate,
the plant manager. Rick Benavidez and a couple of the secretaries were present in the office as
well. He told Nate what happened. He told him he was loading the wheel set in the machine
when he experienced a pinch in his neck and shoulder which radiated down his arm and his chest
was in pain. Nate took him to the St. James Occupational Clinic. From there he was sent to the
emergency room.
3. At the StJames Emergency Room, Petitioner complained of right-sided trapezius and right
shoulder pain that started while at work. He also complained of a tingling sensation that went
down his right arm. An x-ray was taken and it showed a questionable non-displaced fracture
through the superior glenoid and superior bony labrum. Petitioner was concerned about having a
heart attack as there was a family history for the same. He underwent an EKG that was found to
be negative. While the doctor's notes are partially illegible they indicate that Petitioner
complained of right shoulder and neck pain after pulling and pushing. The nurse's notes
indicated Petitioner reported right shoulder and back pain that radiated down the center of his
chest at 1300 today. He also reported he took a 400 milligram Aleve at 1300 today. The final
report indicated Petitioner reported chest pain and a pain in his right shoulder for three hours
along with numbness in his right arm. There was no history of an accident given.
4. On May 1, 20 I 2 Petitioner said he told the doctor at Occupational Health that his neck pain
had gotten really severe and he still had numbness and pain in his shoulder. The doctor touched
his shoulder and neck and wrote a prescription for muscle relaxers and pain killers. He also told
him not to use his right arm. When he told Nate, Nate said you're off work now.
5. David Nesnidal testified he is the Maintenance and Environmental Health and Safety (EHS)
coordinator for Respondent. His job is to perform safety training and complete accident reports
along with inspecting the shop to see if anything needs to be repaired. Upon returning from the
clinic on April30, 2012, Petitioner said he had a fractured bone in his co11ar. Petitioner also
reported that his shoulder started to hurt almost immediately after the shift began. Mr. Nesnidal
identified PXI as an incident report he wrote upon Petitioner's return from the clinic. He typed
up what Petitioner related to him as to what had occurred. It is his wording but he asked
Petitioner what had happened and that's how he wrote it up. He let Petitioner review the accident
report after he typed it up. Petitioner didn't say they had to make any changes to the report. The
report says employee complained of pain and numbness in right arm. There was" no specific
event that occurred (or to be determined)". Mr. Nesnidal testified that the Petitioner didn't tell
him specifically that he pushed the wheel set into the machine and that is what caused pain in his
shoulder. He did type that Petitioner "was at the wheel lathe, loaded set in machine" when he
complained of pain and numbness in his right arm and shoulder. The April 30, 2012 Injury
Report was introduced into the record and it paralleled Mr. Nesnidal ' s testimony.
6. On May I, 2012 Petitioner followed up at the St. James Occupational Health Center. It was
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noted that Petitioner had experienced sharp pain and numbness in his right ann, chest and back
while at work. He was seen in the emergency room where he was treated for a possible right
shoulder fracture. Currently, he is complaining of a pain in his neck and right shoulder along
with tingling in the right upper extremity and a burning pain over his right shoulder. On physical
examination, it was noted that there was a nonnal spinal alignment with spinous and right
paraspinal tenderness. Petitioner demonstrated a full range of motion ofhis neck. His right
shoulder was tender over trapezius and anterior aspect. His range of motion was not checked as
his arm was in a sling. An x-ray ofhis right shoulder showed a questionable non- displaced
fracture through the superior glenoid and superior bony labrum. Petitioner was diagnosed with a
cervical strain and a questionable right shoulder strain. He was instructed not to work with his
right hand, to wear the ann sling when he worked, to take his medication and to undergo a right
shoulder MRI.
7. On May 18, 2012 Petitioner was seen by Dr. Rhode at Orland Park Orthopedics. Dr. Rhode
noted that Petitioner presented for consultation of neck and shoulder pain secondary to injury
while at work "sustained April 30, 2000 fall". Petitioner reported he was working as a machine
operator and was loading material into a machine when he felt a sudden pinching sensation along
the posterior medial aspect ofhis right shoulder. He states that this single event caused a sharp
pain from his neck all the way down the arm to the thumb and index finger. He was initially
evaluated by an emergency room doctor who thought Petitioner was experiencing a heart attack.
An EKG was performed and it was negative. Attention was subsequently directed toward the
shoulder for which he was told he had a possible fracture. The Petitioner has continued to
experience right-sided neck pain with radiation to the thumb and long finger. On physical
examination, there is pain elicited over the cervical area bilaterally and the cervical paraspinous
muscle. He demonstrated limited active range of motion ofthe neck with left lateral flexion to 35
degrees and right lateral flexion to 15 degrees along with a positive right Spurling test. His
shoulder x-ray showed no evidence of glenohumeral changes with a centrally located humeral
head. There is no evidence of an anterolateral sub-acromial spur and no greater tuberosity
escrecence. The AC joint was without any degenerative changes or osteolysis. Dr. Rhode
diagnosed Petitioner has having neck and shoulder pain along with cervical radiculopathy. He
treated Petitioner with medication, a Medrol Dosepack, ordered a cervical MRI and told
Petitioner to stay off of work. Dr. Rhode opined that the patient sustained a single event workrelated injury secondary to loading a machine.
8. On May 21, 2012 Petitioner filed an Application for Adjustment ofClaim with the
Commission which states that he injured his right dominant shoulder at work while performing
work activities. At the commencement of the January 22, 2012 Arbitration hearing, Petitioner
amended his Application for Adjustment of Claim to include his cervical area as well.
9. The May 23, 2012 cervical MRI indicated Petitioner has a right-sided disc herniation at C6-7
into the ventral epidural space with moderate central canal compromise and mild cord
compression off midline to the right and accompanying the right foramina} compromise. There
was also uncinate spurs at C3-4 that mildly narrow the right neural foramina.
10. In a May 25, 2012 follow-up visit, Dr. Rhode instructed Petitioner to continue to stay off of
work and he referred Petitioner to Dr. Lorenz. Petitioner was seen by Dr. Lorenz on August 30,

12 we 17551
Page4

14 I tV CC 0 14 9
2012.
II. Dr. Lorenz noted Petitioner, a machine operator, was at work on April 30, 2012 and was
pushing equipment when he felt a sharp pinch in his neck and he began feeling numbness down
his right ann. He was also pulling an object with his right hand. Petitioner was initially sent to
the emergency room and was then referred for evaluation of shoulder. The shoulder was worked
up and a right shoulder MRI was obtained. On physical examination the Petitioner's range of
motion in his neck is diminished to extension, which reproduces ann pain. He has a positive
Spurling's maneuver to the right that radiates pain down his ann. He has profound weak triceps.
He is right-handed. The cervical MRl shows a right-sided disc herniation which compresses the
cord and compromises the right foramen at C6-C7. Dr. Lorenz diagnosed Petitioner with severe
radiculopathy on the right side secondary to a right-sided disc herniation. Dr. Lorenz opined that
the disc herniation was caused by the pulling the patient reported while at work. Petitioner said
he has had no conservative treatment so we are going to treat this conservatively. He was placed
him on Medrol Dosepak along with cervical traction and physical therapy. He was instructed to
remain offwork and recheck with the office in one week.
12. On September 6, 2012 Petitioner followed-up with Dr. Lorenz who noted Petitioner has had a
trial of conservative care with follow up after the Medrol Dosepak. This had no effect on him at
all. Due to the patient's profound weakness at this point and failing to respond to conservative
care, his recommendation is for Petitioner to undergo an ACDF C6-C7 procedure on the right
side. He noted Petitioner was to remain off work. He opined that the injury was "caused by the
patient's attempt to close the doors which were quite heavy".
13. Ricardo Benavidez, Jr., testified he is the general foreman for Respondent. His duties include
plant production and supervising the employees in the shop. He is familiar with Petitioner's job
duties as he ran the same machine when he worked in the shop. The wheel sets are loaded into
the machine by manually rolling them into the machine. The wheels are on rails and they roll
pretty easily. It takes 15-16 pounds ofpressure to get a wheel to start rolling. We measured it to
see what it would take. Once the wheel starts rolling, it rolls pretty easily on the rail. He would
consider this job to be at a medium physical level. He became aware of the fact that Petitioner
had a pending workers' compensation claim about a week after the alleged incident. He was told
about the same by Nathan, the plant manager. The Petitioner never told him he hurt his arm or
neck while pushing a wheel set on April 30th. On cross-examination, Mr. Benavidez agreed that
if a wheel need repair it doesn't run as smoothly as other wheels and that is why the wheel is
going into the machine so that it can get ground down and smooth out. He agreed that it is
possible that the wheels that have more warping would be harder to push.
14. Nathan Harbeck testified he is the plant manager for Respondent. He is responsible for the
production of the shop, all of the inventory as well as taking an employee head count and
insuring the employees' safety and well-being. Mr. Harbeck testified that it takes less than 20
pounds of pressure to start the movement on the wheel set. He noted that Petitioner hadn't
worked the prior Friday leading up to the alleged April30, 2012 accident. Petitioner has called in
sick on that Friday. The Petitioner didn't work Saturday or Sunday either. He started working on
Monday at 2:00 p.m. Approximately 20 minutes into his shift, the Petitioner came to the front
office and complained of pain and numbness in his right ann and asked for someone to take him
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to the doctor. Mr. Harbeck testified that he grabbed his keys and took the Petitioner to the doctor
in his own car. The Petitioner said he was afraid the pain had something to do with his heart
since he had heart issues in his family. The Petitioner didn't tell him he had pain and numbness
caused by pushing a wheel set into the machine. He didn't say he had pain in his neck. After the
Petitioner was diagnosed he said he had been told that he fractured his shoulder. The next day
Petitioner came to the shop and his arm was in a sling. When he asked the Petitioner what
happened the Petitioner told him he didn't know how he injured himself. He said it didn't happen
at work and that's why we started filling in the short-tenn disability paperwork. He didn't
become aware of Petitioner alleging that he hurt himself while performing his job duties until he
received a letter from Petitioner's lawyer. He said that the Petitioner is always tight on money
and he figured the Petitioner might have been looking for some kind of payout. Mr. Harbeck said
he was aware of the fact that David Nesnidal had filled out an incident report. He testified that
the company doesn't have a reward program for the plant manager or safety coordinator when
there are less claims filed in a given year. The only incentive given is for the employees on the
shop floor. He had not worked on that particular machine in question but he has rolled thousands
of wheel sets in his time. He agreed that some wheel sets are more out of round than others. The
20 pound pressure to get a wheel set moving is a very close estimate for all of the wheel sets.
15. Petitioner was called as a rebuttal witness. Petitioner said he told Mr. Harbeck after the
emergency room visit that the doctor said it was a possible fracture and that he has told the
hospital that it happened at work. He denied telling him that he didn't get hurt at work. He told
the hospital on April 30th that he felt pain in his shoulder and right arm while at work loading a
machine. He also told this history to Drs. Rhode and Lorenz. He told Mr. Nesnidal after coming
back from the emergency room and he told then in the Occupational medical department that on
April 30th he experienced pain and numbness in his right arm while he was at the lathe.
Petitioner said he injured his neck, right shoulder and right arm on Monday, April30, 2012. He
worked that Friday. He can't say he trusts what the emergency room personnel put down because
he still had pain in his neck. He is certain that he told the emergency room personnel that he was
rolling the wheel set when he felt the pain. He lives in Gary, Indiana and he saw Dr. R110des in
Orland Park, Illinois. He agreed that it was a little bit of a drive. His fiancee drove him there. He
was referred to Dr. Rhodes by Jamie Trapp, an attorney he first contacted. Mr. Trapp referred
him to another attorney. He didn't meet Mr. Blum, his attorney until the first time they were
there for court. He had a chance to review the Application for Adjustment of Claim before he
signed it. He believes the Application for Adjustment of Claim was completed probably by Dr.
Rhode. He filled it out in Dr. R110de's office. Then Dr. Rhode's office sent it over to Mr. Blum to
sign it. It listed injuries to right dominant shoulder at work while performing work activities. He
didn't list neck until after Dr. R110de's initially saw him and he ordered an MRI. This is the case
even though he told him at the time how the accident occurred. He was able to review the
incident report. He believes the report as typed up accurately reflected what he told Nate. Ifit
wasn't accurate at the time, he would have asked him to change it. He is aware of the fact that it
says employee complains of pain, numbness in the right arm, no specific event or to be
detennined. He doesn't know the meaning of specific event.
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The Commission has reviewed all of the evidence and finds that based on the evidence
Petitioner has sustained an accidental injury arising out of and in the course of his employment
on April 30, 2012. While there were instances where no history of or slight inconsistencies were
given regarding the accident, Petitioner's testimony and the majority of the histories given to his
treating doctors indicate Petitioner was at work performing his job duties at the time of the
accident. Petitioner initially reported to occupational health and the emergency room on the day
of the accident with what he believed to be a heart attack. The initial work-up at the emergency
room was for the purported heart attack and only after an EKG was perfonned and the heart
attack was ruled out was the focus shifted to Petitioner's right shoulder. Although Petitioner
reported neck, chest and back pain, Petitioner was only told that he probably had a questionable
fracture of his right ann. Upon returning to the plant Mr. Nesnidal completed an injury report
based on Petitioner's report of event. While it was noted that no specific event occurred, it was
also noted that Petitioner was at the wheel lathe and was loading set into the machine. As such
the Commission finds that Respondent was provided with proper notice of the accident. When
Petitioner was asked what a specific event was he testified that he didn't know. When Petitioner
was sees at occupational health the day after the accident he reported experiencing pain and
numbness in his right arm, chest and back while at work and he also reported experiencing
current complaints of neck and right shoulder pain. He was diagnosed with both cervical and
right shoulder strains. As such the Commission finds that there is sufficient evidence to find that
Petitioner sustained an accidental injury arising out of and in the course of his employment on
April 30, 2012 that resulted in injuries to his right arm/shoulder as well as his neck. The
Commission further finds that there is sufficient evidence to show that Petitioner's current
condition of ill-being is causally related to the April 30, 2012 accident. Moreover, the
Commission finds based on Petitioner's PX2-4 that Petitioner is entitled to $7,072.82 in current
medical expenses and based on Dr. Lorenz's records that Respondent is ordered to pay all
reasonable and necessary medical expenses for the surgery recommended by Dr. Lorenz. Lastly,
the Commission finds Petitioner was temporarily totally disabled from May 1, 2012 to January
22, 2012 for 38 weeks under Section 19(b) ofthe Illinois Workers' Compensation Act.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of$532.53 per week for a period of38 weeks, that being the period of
temporary total incapacity for work under Section 8(b), and that as provided in Section 19(b) of
the Act, this award in no instance shall be a bar to a further hearing and detennination of a
further amount of temporary total compensation or of compensation for permanent disability, if
any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$7,072.82 for current medical expenses and Respondent is ordered to pay all
reasonable and necessary medical expenses for the surgery recommended by Dr. Lorenz under
§8(a) ofthe Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shaH have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a Notice oflntent to File for Review in Circuit Court has expired
without the filing of such or after the time of completion of any judicial proceedings, if such a
notice has been filed.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$27,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

FEB 2 7 2014

MB/jm
0: )/ )6114
43

DISSENT
I would respectively dissent from the decision of the majority of the Commission based
on the reasons set forth below. I would affirm the Arbitrator's finding that Petitioner failed to
prove he sustained an accidental injury arising out of and in the course of his employment on
April30, 2012. Contrary to Petitioner, Nathan Harbeck testified that Petitioner called in sick and
did not work on the Friday, Saturday or Sunday before the alleged accident. Petitioner was only
at work for 10 minutes prior to claiming he sustained an accident. At that time Petitioner
believed he was having a heart attack with right shoulder pain. He reported the same to Nathan
Harbeck who immediately drove him to the occupational health center. The clinic then sent him
to the emergency room to rule out a heart attack. While at the emergency room, Petitioner
reported he had taken an Aleve prior to starting work and he did not report a history of a
work accident. Upon arrived back at the plant Petitioner completed an injury report where he
again related that there was no specific event that occurred at the time. Petitioner returned to the
occupational health department the following day and again he did not report that he sustained
a work related accident. Mr. Harbeck testified that Petitioner told him the injury did not
happen at work and as such he provided Petitioner with short term disability forms. Petitioner
had four separate opportunities to tell others that he had a work related accident. Yet,
Petitioner provided no such indication that he sustained a work related history. On May 16, 2012
Petitioner signed an Application for Adjustment of Claim stating he injured his right shoulder at
work while performing work activities. According to Petitioner the Application was completed
by Dr. Rhodes who was referred to Petitioner by an attorney. Only at that time was there an
indication that Petitioner was relating the same to work and he provided a specific history of a
work accident. The Arbitrator, having seen all of the witnesses, was in the best position to assess
the credibility ofthe witnesses. Based on Petitioner's calling in sick and taking medication prior
to the alleged accident, his failure to report a work accident to his employers on several

12WCI7551
Page 8

occasions, the lack of a history that Petitioner sustained a work accident in the contemporary
medical records and the fact that the medical histories did not parallel Petitioner's testimony at
trial until after he conversed with an attorney and went to the doctor recommended by the
attorney, I would find that Petitioner failed to prove he sustained a work related accident on

ApriiJO, 2012.
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Mario Basurto

~

12 we 20332
Page 1
STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

0

0

Affirm and adopt (no changes)

0
0

~ Affirm with changes

D Reverse

0

D Modify

Injured Workers' Benefit Fund (*4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)
PTD/Fatal denied

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Edward Kozlowski, Jr.,
Petitioner,

vs.

NO: 12

Town of Cicero,
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Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of extent of
temporary total disability, whether Petitioner resigned his employment with Respondent, the
motion for additional evidence and the motion to strike the statement of exceptions and being
advised of the facts and law, affirms and adopts the Decision ofthe Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 Il1.2d 327, 399 N.E.2d 1322,35 lli.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the exhibits be stricken
from Respondent's statement of exceptions, and that any references to them are disregarded. All
else is otherwise affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 4, 2013 is hereby affrrmed and adopted.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ l9(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
No is bond required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

DATED:
MB/mam
0 :216114
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FEB 2 7 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

KOZLOWSKI JR. EDWARD

Case#
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Employee/Petitioner
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TOWN OF CICERO
Employer/Respondent

On 6/4/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0 .08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

DAVID F SZCZECIN & ASSOC LTO
205 W RANDOLPH ST
SUITE 1801
CHICAGO, IL 60606

4217 DEL GALOO LAW GROUP LLP
GEORGES SPATARO

1441 S HARLEM AVE
BERWYN, IL 60402

1 4 I VJ CCD 1 5 0
~0£-'~+'...u...
n.r
.....ILJ.11.No.u..;:~•·~'----J)'-------------11-:[3-Injured-worli:ers' Benefit-Fund-(-§4(d)',t---f

D Rate Adjusunent Fund (§8(g))
0 Second Injury Fund (§8(e)l8)

)SS.

)

COUNTY OF Cook

[81 None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Edward Kozlowski. Jr.

Case # 12 WC 020332

Employee/Petitioner

Consolidated cases: ~

v.

Town of Cicero
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian Cronin, Arbitrator of the Commission, in the city of
Chicago, on November 14, 2012 and November 19, 2012. After reviewing all of the evidence
presented, the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those
findings to this document.
DISPUTED ISSUES

A.

D

B.

D
lXI Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?
lXI Was timely notice of the accident given to Respondent?
lXI Is Petitioner's current condition of ill-being causally related to the injury?

C.
D.
E.
F.

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

What were Petitioner's earnings?

H.

0
0

I.

D

What was Petitioner's marital status at the time of the accident?

J.

0

K.

D

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

G.

What was Petitioner's age at the time of the accident?

L. ~ What temporary benefits are in dispute?
D TPD
0 Maintenance
1Z1 TID
M. lXI Should penalties or fees be imposed upon Respondent?
N.

lXI Is Respondent due any credit?

0. 00ther _
lCArbDec19(b) 2/JO /00 W Randolph Street 118·200 Chicago.IL 6060/ 3/2!814·66ll Toll-free 8661352·3033 Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6/81346·3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2 /71785· 7084

12 we 020332

Edward Kozlowski, Jr. v. Town of Cicero
FINDINGS

On the date of accident, 5/29/2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $36,400.00; the average weekly wage was $700.00.
On the date of accident, Petitioner was 34 years of age, single with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $4,969.38 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $4,969.38.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Temporary Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $466.67/week for 23-1fl weeks,
commencing 5/30/2012 through 11fll2012, as provided in Section 8(b) of the Act.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability , if any.
Unless a party files a Petitiollfor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

May 31, 2013
Siglfnure of Arbitrator

Date

ICArbDecl9(b)
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C. DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE COURSE OF PETITIONER'S
EMPLOYMENT BY RESPONDENT?
E. WAS TIMELY NOTICE OF ACCIDENT GIVEN TO RESPONDENT?
Respondent's disputes that Petitioner had a compensable accident on May 29, 2012 and that he failed to
give timely notice of the accident to Respondent are without merit. Petitioner, while pursuing an offender, and
jumping over a fence, pushed off with his right ann and immediately felt pain in the right shoulder.
Petitioner's Exhibit #1, which is entitled "EMPLOYEE'S REPORT OF INCIDENT' is signed by
Petitioner and Sergeant Gilpin on May 29, 2012. The bottom section of the report, which is to be completed and
signed to be signed by his supervisor, states: "If you have any doubts or variations with what was reported to
you by the injured employee, please describe in detail. (Use additional paper if needed.)"
Sgt. Gilpin left blank the space at the bottom of the form. Sgt Gilpin signed the form.
By leaving the space blank, the Arbitrator draws the reasonable inference that Sergeant Gilpin had no
doubts or variations with Petitioner's report.
Lieutenant Hatton and Deputy Commander Gonzalez both testified on behalf of the Respondent. On
cross-examination, they admitted that they were aware that Petitioner sustained an accidental injury on May 29,
2012.
Therefore, the Arbitrator finds that on May 29, 2012, Petitioner sustained an accident that arose out of
and in the course of his employment by Respondent. The Arbitrator further finds that Petitioner gave timely
notice of said accident to Respondent.

F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY?
Petitioner testified that following the accident of May 29, 2012, he was transported to Oak Park
Hospital, which is located near Madison Street and Harlem Avenue. He underwent a physical examination. Xrays of his right arm were taken. The hospital provided a sling and an ice pack, advised him to follow up with
an orthopedic surgeon, and discharged him.
Petitioner testified that he returned to the Cicero Police Department that same day. Lieutenant Cruz
instructed Petitioner to fill out the "EMPLOYEE'S REPORT OF INCIDENT", conducted a urine and breath
analysis and advised Petitioner to obtain Dr. Khanna's next available appointment.
Petitioner testified that on May 31, 2012, he came under the care of Dr. Khanna of Advanced
Occupational Medicine Specialists ("AOMS") for a right shoulder injury. (Petitioner's Group Exhibit #4)
Petitioner submitted its record into evidence and it reflects, inter alia, that on May 31, 2012, he was
diagnosed with a possible right glenoid labral v. rotator cuff tear. Petitioner underwent an MRI on June 1, 2012.
Radiologist Choe offered the following impression of the MR. images: (1) Tendinosis of the supraspinatus
tendon and mild subacromial/subdeltoid bursitis, and (2) Findings suggesting a tear of the glenoid labrum with
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possible associated small paralabral cyst. Dr. Khanna or Dr. Stewart of AOMS then referred Petitioner to Dr.
Tu, an orthopedist at G & T Orthopaedics and Sports Medicine. (Petitioner's Group Exhibit #4)
Petitioner testified that both Dr. Khanna and Dr. Tu prescribed right shoulder surgery. Petitioner further
testified that he did not undergo the surgery at the time it was prescribed.
Petitioner testified that between May 29,2012 and November 6, 2012, he experienced constant pain in
his right shoulder. He had a restricted range of motion of the right arm and could not lift beyond a certain point.
He also noticed that he had no strength in his right hand.
Petitioner testified that he underwent surgery on his right shoulder on November 7, 2012.
Respondent's Counsel stated at hearing, on the record, that Petitioner had undergone rotator cuff repair
on November 7, 2012, and that Respondent was going to resume payment ofTTD as ofNovember 8, 2012, and
make payment of the medical incurred in connection with the surgery.
Medical testimony is not essential to support the conclusion that an accident caused a claimant's
condition of ill-being. Universitv of Illinois v. Indus. Comm'n, 365 Ill. App.3d 906,912,851 N.E.2d 72, 78,
303 Ill. Dec. 174 (2006).
A chain of events which demonstrates a previous condition of good health, an accident, and a
subsequent injury resulting in disability may be sufficient circumstantial evidence to prove a causal nexus
between the accident and the employee's injury. International Harvester v. Indus. Comm'n, 93 Ill. 2d 59,6364,442 N.E.2d 908,911,66 Ill. Dec. 347 (1982).
Based on the foregoing, the Arbitrator concludes that Petitioner's current condition ofill-being of his
right shoulder is causally related to the accident of May 29, 2012.
G. WHAT WERE PETITIONER'S EARNINGS?
In Arbitrator's Exhibit #1, Respondent agreed with Petitioner's claim that his "earnings during the year
preceding the injury were $36,400.00, and the average weekly wage, calculated pursuant to Section 10 of the
Act, was $700.00."
Yet, Respondent's Counsel kept this stipulation in place while he proceeded to cross-examine Petitioner
on Respondent's Exhibits #7 and #8. Respondent's Exhibit #7 is the "EMPLOYEE EARNINGS HISTORY"
for the period of January 6, 2012 through June 8, 2012. Respondent's Exhibit #8 is the "PAID INVOICE
REPORT'' which shows that Respondent issues six "WORKMEN'S COMP" checks. The amount of each
check was $828.23 and the check dates were 6/20/12, 7/04/12, 7/18/12, 8/01112, 8/15112 and 8/29112. The
checks totaled $4,969.38.
Petitioner testified that he was a part-time officer with the Cicero Police Department and that he worked
four days a week. He testified that on May 29, 20 12, he worked from 3:00 p.m. to 11 :00 p.m.
On cross-examination, Petitioner testified that he normally worked 32 hour weeks. Petitioner further
testified that he could work a 40 hour week, but as a part-time policeman, he could not exceed a certain number
ofhours in one year.
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- - , . - - -Lieutenant Hatton testified tha.!.._Eart-time police officers for Respondent could work a maximum of 1560
hours per year.
Deputy Commander Gonzalez testified that for a part-time police office, work is not available at
Respondent if he has already worked 1560 hours that year.
The Arbitrator notes that Section 10 of the Worker's Compensation Act provides as follows:
The compensation shall be computed on the basis of the "Average weekly wage"
which shall mean the actual earnings of the employee in the employment in which
he was working at the time of the injury during the period of 52 weeks ending with
the last day of the employee's last full pay period immediately preceding the date of
injury, illness or disablement excluding overtime, and bonus divided by 52; but if the
injured employee lost 5 or more calendar days during such period, whether or not in
the same week, then the earnings for the remainder of the 52 weeks shall be divided
by the number of weeks and parts thereof remaining after the time so lost has been
deducted ...
Petitioner testified that he has worked for Respondent for approximately 13 years. There is no evidence
of Petitioner's earnings for the full 52 week period immediately preceding his accidental injury. There is no
evidence of Petitioner's hourly wage in 2011.
Moreover, Respondent never withdrew their stipulation. The stipulation stands.
The language of Ill. Admin. Code tit. 50, §7030.40 indicates that the request for hearing is binding on
the parties as to the claims made therein. Walker v. Indus. Comm'n, 345 Ill. App. 3d 1084, 804 N.E.2d 135 (41h
Dist. 2004)
Therefore, the Arbitrator finds Petitioner's earnings in the year preceding the accident to be $36,400.00
and his average weekly wage to be $700.00.

L. WHAT TEMPORARY BENEFITS ARE IN DISPUTE? TTD
The issue in this 19(b) hearing is non-payment ofTTD for the period of August 14, 2012 through
November 7, 2012.
Respondent paid TID benefits from May 30, 2012 through August 13, 2012, at which time payment
was terminated without explanation. Such action was not in accordance with Section 711 0. 70(b) of the Rules
Governing Practice Before the Illinois Workers' Compensation Commission.
A review of Petitioner's Group Exhibit #4 reveals that at no time was Petitioner able to return to his
regular occupation as a police officer. He never reached maximum medical improvement, per the reporting. As
a matter of fact, he was in need of, and was being scheduled for, surgery.
Petitioner testified on cross-examination that following his visit to AOMS on May 31, 2012, he returned
to the police station and reported to Lt. Hatton and Deputy Commander Gomez. Petitioner told these gentlemen
that he had seen a doctor for his shoulder. They told him that there was no light-duty work.
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Both officers appeared for Respondent and denied that such conversation took place.
The Arbitrator fmds that both ofRespondent's witnesses were lacking in credibility.
The Arbitrator fmds that Respondent never offered light-duty work to Petitioner.
Respondent's defense for tenninating TID benefits when they did is that Petitioner resigned his
employment after charges were brought for his tennination. The Petitioner testified that the charges were for
matters that occurred prior to May 29,2012.
Respondent argues that Petitioner resigned his employment and that they terminated TTD benefits on
the basis that he took himself out of the labor market, he was on his own and he should look for work.
Petitioner denies that he resigned his employment. Any agreement as to resignation was never signed by
the Respondent or the Petitioner. There is no basis for the termination of TID for the period in question.
"Whether an employee has been discharged for a valid cause, or whether the
discharge violates some public policy, are matters foreign to workers'
compensation cases. An injured employee's entitlement to TID benefits is a
completely separate issue and may not be conditioned on the propriety of the
discharge ... the determinative inquiry for deciding entitlement to TID benefits remains, as always, whether the claimant's condition has stabilized. If the
injured employee is able to show that he continues to be temporarily totally
disabled as a result of his work-related injury, the employee is entitled to TID
benefits." Interstate Scaffoldine v. Illinois Workers' Comp. Comm'n, 236 Ill.
2d 132, 149, 923 N .E.266 (2010).
Based on the foregoing, the Arbitrator finds that Petitioner is entitled to TTD benefits for the period of
May 30, 2012 through November 7, 2012. Respondent is entitled to a credit for amounts previously paid.
The Arbitrator notes that Respondent's Counsel at the hearing, on the record, stated and represented that
Respondent will be paying Petitioner TID benefits commencing November 8, 2012 and continuing since he
underwent surgery on November 7, 2012 and that the Respondent will be paying the medical in connection with
the surgery.
M. SHOULD PENAL TIES OR FEES BE IMPOSED UPON RESPONDENT?
It is true that Respondent's disputes that Petitioner had a compensable accident on May 29, 2012 and
that he failed to give timely notice of the accident to Respondent are without merit.
Yet, Respondent argues that Petitioner never presented himself for light-duty work, which Respondent
had available. Respondent paid $4,969.38 in TTD benefits. Moreover, Respondent's Counsel has represented
that they will restart TID benefits after the November 7, 2012 right shoulder surgery and will pick up the
medical in connection with the surgery.
Based on the foregoing, the Arbitrator finds that penalties and attorneys' fees are not warranted in this
case.
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0. MOTION TO SIRIKE UNPILED SECTION 19(b)!MOTION TO STRIKE INCO:MPLETE 19Cb)
PETITION
Before he commenced hearing the case on November 14, 2012, the Arbitrator denied Respondent's
motions.
It is true that Petitioner did not file-stamp the 19(b) Petition. Yet, proof of service indicates that
Petitioner's Counsel affirmed that he mailed, with proper postage, a copy of this Petition, at 5:00p.m. on 9-1912. (Respondent's Exhibit #1)
It is also true and that there are some blank spaces in such Petition. (Respondent's Exhibit #1)
In a letter dated September 20, 2012, Respondent's Counsel responded to the Petition. (Respondent's
Exhibit #2) Among other things, Respondent's Counsel requested a copy of the Application for Adjustment of
Claim.
The Conunission file indicates that Petitioner filed the Application for Adjustment of Claim on June 12,
2012, and that on June 14,2012, the Commission sent notice to "Town of Cicero, 4949 W. Cermak Rd., Cicero,
IL 60804."
The Arbitrator's records indicate that he set this matter for pre-trial on October 24, 2012. On that date,
he held a pre-trial with Petitioner's Counsel and Respondent's Counsel. At that time, there was a discussion
with regard to the issues in dispute.
Thereafter, arbitration hearings were held on November 14,2012 and November 19, 2012.
Section 7020.80(a)2 of the Rules Governing Practice Before the Illinois Workers' Compensation
Conunission states:
"The Arbitrator to whom the case is assigned shall attempt to resolve the matter
informally. If the matter cannot be resolved at that time, and the Arbitrator determines Petitioner is not receiving temporary total disability or medical benefits,
said Arbitrator shall order the case to formal hearing on a date certain as soon as
possible."
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

0

~ Affirm and adopt

0

0
0
0

Affirm with changes

D Reverse
D Modify

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (*8(g))
Second Injury Fund {§8(e)18)
PTD/ Fatal denied

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Anthony Sarlo,
Petitioner,
vs.
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City of Chicago,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary tota; disability,
permanent partial disability, medical expenses, penalties credits/reimbursement to Respondent
and being advised of the facts and law, affirms and adopts the Decision ofthe Arbitrator, which
is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 24, 2013 is hereby affmned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

~J~Y~~~4

FEB

Z'l 2014

IL- lJ ~ ,

;;;;7r;.~
Th~yJ·:

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

-~rr• r,(l -' ~~ .a..·~ .
LJ ·v ·v ·v A.
14
Case#
7 "i

SARLO, ANTHONY

-:1

~v

11WC028400

Employee/Petitioner

CITY OF CHICAGO
Employer/Respondent

On 6/24/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0154 KROL BONGIORNO & GIVEN LTO
CHARLIE GIVEN
120 N LASALLE ST SUITE 1150
CHICAGO, IL 60602

0113 CITY OF CHICAGO
NANCY J SHEPARD
30 N LASALLE ST SUITE 600
CHICAGO, IL 60602

STATE OF ILLINOIS

L]lnjured W.orkers~-Benefit..F-und.(-§4(d)) -

)

0

)SS.
COUNTY OF COOK

0

)

Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)

[8'] None of the above
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Anthony Sarlo

Case# 11 WC 28400

Employee/Petitioner

v.

Consolidated cases: N/A

City of Chicago
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Chicago, on May 8, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
0 Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
Was timely notice of the accident given to Respondent?
E.
F. [g) Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. [8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [g) What temporary benefits are in dispute?
D TPD
D Maintenance
~ TTD
L. IZ] What is the nature and extent of the injury?
M. [8] Should penalties or fees be imposed upon Respondent?
N. ~Is Respondent due any credit?
0 . ~ Other credit/reimbursement to Respondent

0
0

0

0
0

lCArbDec 2110 /00 W. Randolph Street #8-200 Chicago, /L 60601 3121814-6611 Toll-free 866/352-3033 Web site: \VlVW.iwcc.il.gov
Dowrutate offices: ColfinSYil/e 6181346-3450 Peoria 309167/-3019 Rockford 81 S/987-7292 Springfield 217fl8S-708.J

FINDINGS
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On June 3, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment as
explained infra.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident as explained infra.
In the year preceding the injury, Petitioner earned $70,257. 72; the average weekly wage was $1 ,351.11.

On the date of accident, Petitioner was 46 years of age, married with 2 dependent children.
Petitioner It as received all reasonable and necessary medical services as explained infra.
Respondent has paid all appropriate charges for all reasonable and necessary medical services as explained
infra.

Respondent shall be given a credit of $60,606.93 for TID, $0 for TPD, $0 for maintenance, and $81,158.39
for other benefits, for a total credit of $141,765.32 as explained infra.
Respondent is entitled to a credit of $2,924.00 under Section 80) of the Act as explained infra.
ORDER

As explained in the Arbitration Decision Addendum, Petitioner failed to establish that he sustained a
compensable accident as claimed. Except as otherwise addressed in the Arbitration Decision Addendum, all
other issues are moot and all requested compensation and benefits are denied. Petitioner's claim for penalties
and fees is specifically denied.
Respondent shall be given a credit of $60,606.93 for temporary total disability benefits paid, $81,158.39 for
other benefits paid, and a credit of$2,924.00 under Section 80) of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

June 24. 2013
Date

ICArbDec: p. 2

JUN 2 t\ 1\)\3

ILLINOIS
WORKERS'
COMPENSATION
COMMISSION
-- - - ------ARBITRATION DECISION ADDENDUM
~

~

.~--

Case # .11 WC 28400

Anthony Sarlo
Employee/Petitioner

Consolidated cases: N/A

v.

City of Chicago

1 4I ~1CCu151

Employer/Respondent

FINDINGS OF FACT
The issues in dispute are whether Petitioner sustained a compensable accident, causal connection, Respondent's
liability for certain medical bills, a period of temporary total disability benefits, penalties and fees pursuant to
Sections 16, 19(k), 19(1), the nature and extent of Petitioner's injury, and Respondent's entitlement to certain
credits. See Arbitrator's Exhibit ("AX") 1. The parties have stipulated to all other issues.
Background
Petitioner testified about, and the medical records reflect, a medical history remarkable for an endoscopic
hemilaryngectomy on October 18, 2005 due to a T 1 right true vocal cord squamous cell carcinoma. PX2 at 11 7121. Petitioner is a former boxer. PX2 at 122.
Petitioner testified that he had no prior neck or right shoulder problems. On cross examination, Petitioner
testified that he had no such problems and that he had never been to a doctor for neck pain or upper back or
lower back complaints to his recollection. He also testified that he only had a minimal injury while working for
Respondent in the past and that he has no prior workers'_compensation claims for injuries.
Petitioner also acknowledged that he was involved in a motor vehicle accident 12 years ago which involved his
right shoulder. Petitioner testified that this accident did not involve his neck although he did have some tension
in the neck for which he took some muscle relaxers. Petitioner testified that he had rotator cuff surgery to the
right shoulder after this car accident. The Arbitrator notes that Petitioner did not testify about this during direct
examination, but did testify on re-direct examination that the accident was in 2000-2001 and did not result in
any permanent restrictions or problems with the right shoulder or neck or upper back.
Petitioner testified that he began working for Respondent in January of 2000 and was employed with
Respondent on June 3, 2011 as a truck driver in the fleet management department. On that date, Petitioner
testified that he was checking the fluids in a bus which required him to pull the hood up and toward him from
where it opens by the windshield. He testified that the hood is about 5' long and that he is 6' 1 tall, so he has to
reach with the full length of his arm to open the hood of the bus. Petitioner testified that when he opened the
hood, he felt pain in his neck, right shoulder and down the right side of his back. Petitioner is right hand
dominant. On cross examination, Petitioner testified that he did not report an injury to his neck, shoulder or
right upper back on June 3, 2011 and that he did not go see a doctor that day.
Medical Treatment
On June 15,2011, Petitioner saw his primary care physician, Dr. Patton, at Advocate Medical Center. PX2 at
78-80. Petitioner reported back pain that started at "bottom of his neck and extends to the lumbar spine[;] 6-7
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years[;] Better with Flexeril, massage (Masseuse is better then [sic] chiropractor)[.]" ld. He also reported a
motor vehicle accident 12 years ago and his understanding that he had arthritis. Id. He further reported: "Pain
always returns and recently recalled fmdings 12 years ago[;) Pain coming more frequently, every few days[;]
truck driver, does a lot of sitting[;] Occasionally pain is severe enough where pt can not tum his torso side to
side[;] Not sure what makes the pain worse[;] No tingling or numbness[;] No bowel/urinary incontinence[;] No
saddle anesthesia[; and] No radiation into legs." ld.
On examination, Dr. Patton noted that Petitioner's cervical, thoracolumbar, and lumbar spine showed no
abnormalities and that his thoracic spine showed abnormalities "pin-point TIP [tenderness to palpation] at T34." ld. Dr. Patton diagnosed Petitioner with upper back pain and a backache. ld. She noted that it was a
"likely progression of arthritis[,]" ordered x-rays of the thoracic spine to rule out fractures/compressions as
Petitioner "is a truck driver; possible referral to Ortho[,]" prescribed Norco for acute pain, restricted Petitioner
from driving while on the medication, and recommended physical therapy to guide work out "regime for back
stabilization, weight loss[.]" ld. Petitioner's thoracic spine x-ray was normal. PX2 at 81.
On cross examination, Petitioner testified that this was his first treatment for the alleged injury and that he did
not tell the doctor about the alleged incident at work because he did not think that it was that serious; he may
have pulled a muscle. Petitioner also acknowledged that he worked from June 3, 2011 through June 15,2011
during which time he was not placed off work by a physician.
On re-direct examination, Petitioner testified that he was unsure how he could be at work given the pain that he
experienced in his neck and right shoulder during this period of time and that he was in severe neck and upper
back pain.
On July 5, 2011, Petitioner went to the emergency room at Advocate Lutheran General Hospital reporting right
sided back pain in the thoracic region which was ongoing since about a month ago and had worsened last week.
PX2 at 22. The nursing triage note reflects that Petitioner's chief complaint was "RIGHT shoulder pain
radiating down RIGHT arm x4 days, saw PMD, was prescribed Vicodin and Flexeril without relief. Pt tearful in
triage." ld. He also reported that it hurt anytime he moved his shoulder, pain radiating from the right scapula or
shoulder, and no numbness/tingling/paresthesias down the arm or neck pain. ld. on examination, Petitioner had
paraspinal and midthoracic tenderness to the right lateral region, spasm in the muscle that is a trigger point for
the pain which is aggravated by movement of the shoulder, full range of motion in the shoulders, no bony
tenderness, intact motor at 5/5 in the right upper extremity, sensation intact to light touch, no mid line neck pain,
and full range of motion in the neck. PX2 at 23. Petitioner received two trigger point injections in the
paraspinal region of the thoracic back, received prescriptions for Norco, Valium, and an anti-inflammatory, and
was discharged home. Id. Petitioner was restricted from driving and placed off work if this restriction could not
be accommodated. PX2 at 77.
On cross examination, Petitioner testified that he worked through July 5, 2011 and went to the emergency room
because of the pain in his neck, shoulder, and upper back. Petitioner testified that he told the emergency room
staff that it was work related. Petitioner followed up with his primary care physician the next day and told her
about the injury, but he did not think that it was that serious or that he messed up his neck that bad. Petitioner
could not recall if he explained this in detail at the time.
On July 6, 2011, Petitioner followed up with Dr. Patton after his discharge from the emergency room. PX2 at
75-77. Petitioner reported: "Back pain mainly in the upper thoracic area[;] 6-7 years[;] Better with Flexeril,
massage (Masseuse is better then [sic] chiropractor)[.]" Was here couple of weeks ago and had -ive thoracic
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xray[;] Pain worsened yesterday, went to ED, was given Valium (taking q4)/hydrocodone (taking q4- - 6)/ibuprofen-a:nd-lfaa-toMarcaine mJections[;TDfiiluadiaaia not prov1de any rehef [;] Toradollielped a great
deal[;] Pain was between the R scapula and spine with radiation into forearm[;] Obvious muscle spasm was
seen[;] Currently pt states he is 100% better but still has some residual pain radiating into the R forearm[; and]
Has not gone to PT as he only obtained referral yesterday." Id.
On examination, Dr. Patton noted tenderness to palpation over the right mid back peers spinal muscles without
spasm. Id. She noted that Petitioner's thoracic spine was "ok" and that he had intact strength. Id. She also
noted that Petitioner was better with direct injections to the muscle. ld. Dr. Patton noted that Petitioner likely
had muscle spasms that required stretches, she emphasized the need for physical therapy, and reiterated the
importance of not drinking alcohol while taking Norco or Valium and restricted him from driving a bus while
taking Norco or Valium. 1d.
Petitioner testified that he was referred to MercyWorks by his boss, Wayne K.nato. On July 11,2011, Petitioner
went to MercyWorks and reported that on June 3, 2011 he lifted the hood of the bus with his right arm and felt
posterior neck pain radiating to the shoulder and arm on the right side. PX4 at 4-5, 34. Petitioner denied
numbness or weakness, reported persistent pain despite using Vicodin, and that he was seen by his primary
doctor and had a normal back x-ray. Id. On examination of the neck, Petitioner had active range of motion,
flexion to 60°, extension to 25°, rotation to 60° bilaterally, and a positive Spurling's test. ld. on examination of
the shoulder, Petitioner had full active range of motion, negative Hawkins/Neer's/drop arm test's, intact
neurovascular signs, and pain radiating from the posterior shoulder to the right trapezius and posterior to
anterior shoulder and right ann anteriorly. Id. Dr. Aranas diagnosed Petitioner with cervical radiculopathy,
prescribed Napralan and Vicodin, ordered a cervical spine MRI, and placed Petitioner off work. Id.
Petitioner returned to MercyWorks on July 14,2011 reporting persistent pain with slight relief with prescription
medication use and remained off work. PX4 at 5, 32-33. Petitioner underwent a cervical MRI without contrast
on July 18,2011. PX3 at 17-18. The interpreting radiologist noted the following: (1) central herniation C5-6
and right herniations C6-7 with foramina! narrowing; and (2) minimal bulge C3-4 and C4-5. ld. Petitioner
returned to MercyWorks on July 19, 2011 reporting that his medicine did not work and increasing pain. PX4 at
5-6, 30-31. Dr. Aranas referred Petitioner to an orthopedic spine specialist and kept Petitioner off work. Id.
Petitioner testified the specialist was Dr. Welmer.
On July 29, 2011, Petitioner saw Dr. Wehner reporting that he initially thought he pulled a muscle on June 3,
2011 "when he was pulling the hood up from his truck and injured his neck and right shoulder area." PX3 at
14-15,20. He also reported pain radiating down his right arm to the dorsum of the hand with some associated
numbness. Id. On examination, Dr. Wehner noted that Petitioner was in mild to moderate distress, was rubbing
the right side of his neck and right ann and elbow constantly, full range of motion with a tendency to sit with his
neck cocked to the left, increased pain with side bending to the right and side rotation to the right, some trace
weakness of the right triceps, symmetric biceps/triceps/brachial radialis reflexes at 1+, and no atrophy or edema.
ld. She reviewed Petitioner's MRI which she interpreted to show a focal disc herniation at C6-7 on the right and
a smaller disc herniation at C5-6. Id. Dr. Weimer diagnosed Petitioner with cervicalgia and right radiculopathy
with a radiologic findings of a right C6-7 herniated disc. ld. She recommended a Medrol Dosepak, some
Neurontin, and Norco as needed, prescribed a short course of physical therapy, and placed Petitioner off work.
Id.
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On July 29, 2011, Petitioner' s counsel sent a letter to Respondent on Petitioner's behalf indicating that he had
not received temporary total disability benefits and asking for follow up on recommended medical care. PX6 at
1-3.
On August 1, 2011, Petitioner returned to MercyWorks reporting persistent pain temporarily relieved by
prescribed medication. PX4 at 6, 28·29. Dr. Aranas kept Petitioner off work. Id.
On August 5, 2011, Petitioner's counsel sent a letter to Respondent on Petitioner's behalf requesting that it
follow up on its investigation into Petitioner's claim and attaching updated medical records. PX6 at 4-13.
On August 12,2011, Petitioner saw Dr. Wehner and reported being in constant neck and right shoulder pain
which was no better. PX3 at 13, 16-17,25. Petitioner also reported that he was unable to obtain the prescribed
medications other than gabapentin and the Medrol Dosepak because Respondent would not approve it. Id. On
examination, Dr. Wehner noted that Petitioner had full range of motion in the neck but he tended to hold it tilted
to the left, full upper extremity strength, symmetric reflexes at 2+, and she noted that Petitioner continually
rubbed his right trapezial area. Id. Petitioner requested to return to work full duty and Dr. Wehner noted that
Petitioner's financial constraints and lack of insurance at the time. Id. She maintained her recommendations for
medication and physical therapy, but released Petitioner back to full duty work based on her physical
examination of him and noted that if Petitioner took Norco he should not do so while working. ld.
Petitioner also went to MercyWorks on August 12,2011 reporting that he was still in pain but he had to go to
work. PX4 at 6-7, 26-27. On examination of the neck, Petitioner had full range of motion. Id. on examination
of the shoulder, Petitioner had range of motion on abduction to 120° and 5/5 strength bilaterally. Id. Dr. Soler
noted that Dr. Wehner had released Petitioner to full duty work and had a physical therapy order as well. ld. He
diagnosed Petitioner with a herniated disc in the neck, noted that Petitioner would continue in physical therapy
for 3 to 4 weeks, and scheduled a follow-up visit. ld. Petitioner was released to full duty work effective August
15, 2011. Id.
Petitioner testified that he was referred to Dr. Koutsky by a friend and saw him for a second opinion. On
September 23, 2011, Petitioner saw Dr. Koutsky for an evaluation of right upper extremity radicular pain and
neck pain. PX1 at 111-112. He reported some numbness, tingling and weakness in the right arm. Id.
Petitioner also described symptoms beginning on June 3, 2011 "after she sustained a work-related injury while
working for the city of Chicago as a truck driver" when he was pulling, click to check fluids of an engine and
noticed a sharp pain in his right shoulder as well as in his neck radiating down his right arm which included
some numbness and tingling. Id. Dr. Koutsky examined Petitioner's right shoulder which showed a positive
impingement sign, some weakness in the rotator cuff distribution, and a negative drop arm test and sulcus test.
ld. Neurologically, Petitioner's right shoulder abductors and right triceps were weaker than on the left, he had
some decreased and wreck sensation in the right middle fmger compared to the left side, symmetrical deep
tendon reflexes in the arms with exception of right tricipital reflex which was weak, positive right sided
Spurling's test, negative L'Hermitte's test, no clonus noted, negative Hoffman sign, and some paracervical
muscle tenderness and spasm to palpation with limited range of motion. ld.
Dr. Koutsky reviewed Petitioner's July 18, 2011 MRI scan of the cervical spine which he interpreted to show
multiple levels of spondylotic changes, loss of normal cervical lordosis, and moderate right-sided disc
herniation at C6-7, mild to moderate left sided disc protrusions at C4-5 and C5-6, and no evidence of any
fracture. ld. He diagnosed Petitioner with cervical disc herniation with radiculopathy made a differential
diagnosis of right shoulder pain rule out rotator cuff pathology. Id. Dr. Koutsky stated that Petitioner presented
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with these conditions after a work related in.h!!Y Q_n June_3. .J.2 011. !g. he ordered_continued P-b):ll~al_therap~.----
-re...,.fe rred Petitioner to a pain clinic for cervical epidural injections for the disc herniation, prescribed pain
medication, and kept Petitioner off work. Id.
Respondent issued a check dated September 23, 2011 to Petitioner for $4,375.02. PX6 at 14-15. Petitioner
testified that he provided the July 12, 2011 and August 14, 2011offwork slips to Wayne via fax, but this check
was not issued until September 23,2011.
On October 20,2011, Dr. Koutsky diagnosed Petitioner with cervical spondylosis, stenosis, and radiculitis.
PX1 at 110. He ordered continued physical therapy for the neck, and indicated his continued recommendation
for a right shoulder MRI to rule out possibility of a rotator cuff injury. Id. In the interim, he refilled Petitioner's
pain medications and kept Petitioner off work. ld.
On November 3, 2011, Dr. Koutsky reviewed Petitioner's right shoulder MRI scan which he noted showed
evidence of supraspinatus tendinosis, some irregularity on the undersurface of the myotendinous junction
consistent with a possible partial tear, no full thickness tear noted, some degenerative changes, and an intact
labrum and biceps tendon. PX1 at 109.
On November 17, 2011, Petitioner saw Dr. Koutsky reporting a lot of disabling pain in the neck and right upper
extremity and limited improvement of his symptomatology with one injection while awaiting approval of the
second injection. PXl at 108. Petitioner continued in physical therapy. ld. Dr. Koutsky noted that Petitioner's
shoulder MRI scan shoulder a partial thickness rotator cuff tear. ld. He diagnosed Petitioner with cervical disc
herniation and disabling cervical radiculopathy which was related to his injury at work. ld. Dr. Koutsky
referred Petitioner to Dr. Brown for a neurosurgical evaluation, refilled Petitioner's medications, and kept him
off work. Id.
On December 15, 2011 , Petitioner saw Dr. Koutsky reporting a lot of disabling pain in the neck and right upper
extremity and limited improvement of his symptomatology with two injections while awaiting approval of the
third injection. PXl at 107. He diagnosed Petitioner with cervical disc herniation which was work related and
noted that Petitioner's MRI scan showed a herniated disc. ld. Dr. Koutsky also noted that Petitioner awaited
approval for his third injection, continued physical therapy, and a neurosurgical consultation with Dr. Brown.
Id. In the interim, he refilled Petitioner's medications and kept him off work. rd.
On January 19, 2012 and February 13, 2012, Petitioner saw Dr. Koutsky who diagnosed him with a cervical disc
herniation and radiculopathy for which he noted conservative management had failed and recommended an
anterior cervical decompression and fusion with instrumentation to be preceded by surgical clearance given
Petitioner's medical history. PX1 at 105-106. In the interim, he refilled Petitioner's medications and kept him
off work. Id.
Petitioner underwent the recommended surgery performed by Dr. Koutsky and Dr. Brown on March 21, 2012.
PX1 at 104, 129-134. Pre-and postoperatively, Petitioner was diagnosed with chronic right C7 radiculopathy
due to herniated disc at C6-7 on the right. ld. Drs. Koutsky and Brown performed an anterior cervical
discectomy and fusion using a cage, allograft and plate at C6-C7. Id.
On AprilS, 2012, Petitioner returned to Dr. Koutsky post operatively reporting a fair amount of discomfort and
improvement in his arm symptoms. PXl at 103. Dr. Koutsky diagnosed Petitioner as status post cervical
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fusion, ordered continued hard collar immobilization, refilled Petitioner's prescriptions, ordered x-rays at his
next visit, and kept him off work. ld.
On Apri119, 2012, Petitioner saw Dr. Koutsky five weeks postoperatively reporting anxiousness to come out of
his collar. PX1 at 102. Dr. Koutsky reviewed cervical spine x-rays which showed a solid fusion with
instrumentation in a good position at C6-7. ld. He ordered discontinuation of the collar, physical therapy,
refilled Petitioner's medications, kept him off work. Id. Petitioner testified that he Wlderwent the recommended
physical therapy.
On May 17, 2012, Petitioner saw Dr. Koutsky reporting a fair amount of discomfort including numbness and
tingling down his right upper extremity and concern about residual arm symptoms. PX1 at 101 . Dr. Koutsky
reviewed cervical spine x-rays which showed a solid fusion with instrumentation in a good position at C6-7. Id.
He diagnosed Petitioner with chronic cervical radiculitis status post cervical fusion, ordered an MRI of the
cervical spine with contrast and continued physical therapy, and kept Petitioner off work. Id.
Petitioner underwent the recommended cervical spine MRI on June 8, 2012. PX1 at 113-114. The interpreting
radiologist found following: (1) lv1R pattern compatible with anterior cervical fusion at C6 and C7 with
discectomy; (2) prominent degenerative changes at C4-C5 with bilateral uncovertebral junction osteophytes and
neural foramina! narrowing with suspected compression of the bilateral C5 nerve roots; and (3) degenerative
changes of the cervical spine at CS-C6 with bilateral uncovertebral junction osteophytes and neural foramina!
narrowing and suspected bilateral encroachment on the C6 nerve roots for which he recommended a clinical
correlation. ld.
On June 18, 2012, Petitioner saw paste reporting some pain in the neck radiating to his right upper extremity.
PX1 at 99. Dr. Koutsky reviewed Petitioner's June 8, 2012 MRI which he interpreted to show evidence of
anterior cervical decompression and fusion at C6-7, some generalized left paracentral disc protrusions at C4-5
and CS-6, and no evidence of any right-sided nerve root impingement, or abnormal enhancement, fracture, or
spinal cord impingement. ld. He ordered continued physical therapy, refilled Petitioner's pain medications, and
kept Petitioner off work. ld.
On July 30, 2012, Petitioner reported fair amount of discomfort in his neck and upper extremity. PX1 at 98.
Dr. Koutsky ordered continued physical therapy and, refilled Petitioner's medications, kept him off work. Id.
On August 27, 2012, Petitioner saw Dr. Koutsky reporting some progress in therapy and continued chronic
radiculitis. PX1 at 97. Dr. Koutsky noted that Petitioner's MRI scan from a few months ago looked good and
showed no evidence of active nerve root impingement. Id. However, given Petitioner's chronic radicular
symptoms he recommended cervical epidural injections and kept Petitioner off work. Id. Petitioner testified
that he received the recommended steroid injections on October 31 , 2012, November 14, 2012, and December
10, 2012.
On September 27, 2012, Petitioner saw Dr. Koutsky reporting chronic radiculitis and inflammation of the nerve
root as well as undergoing the recommended physical therapy. PXl at 96. Dr. Koutsky noted that they were
waiting for approval of the recommended cervical epidural injection. Id. He noted that Petitioner had chronic
neuritis after his surgery and noted that Petitioner's last MRI scan looked good and showed no evidence of
active compression. ld. Dr. Koutsky also noted that Petitioner had some chronic nerve root inflammation and
reiterated his recommendation for cervical epidural injection and kept Petitioner off work. Id.
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On November 8, 2012, Petitioner saw Dr. Koutsky reporting chronic radiculitis, having com lete~ th~r~y_;;a~---
couple of weel(s pnor, taking medication on an as needed basTs, and anxiousness to return to work. PXl at 95.
Dr. Koutsky noted that Petitioner was neurologically stable and that his recent MRI scan looked good. Id. He
released Petitioner to return to work effective November 16, 2012. Id. Petitioner testified that he returned to
full duty work on December 3, 2012.
On December 6, 2012, Petitioner saw Dr. Koutsky and reported some residual radicular symptoms, taking
medicine on an as needed basis, and working full duty through his discomfort. PX1 at 94. Petitioner was to
continue with his therapy at home and scheduled for a third injection. ld. Dr. Koutsky noted that Petitioner's
residual radicular symptoms may never "clear up 100%," but in the interim he noted that Petitioner would
continue to work full duty. Id.
On January 11, 2013, Dr. Koutsky noted that he thought Petitioner was at maximum medical improvement, but
scheduled a final follow-up visit in one month. PX1 at 93. On February 15, 2013, Dr. Koutsky placed
Petitioner at maximum medical improvement and returned him to work without restrictions effective February
18, 2013. PXI at 35-37.
Regarding his current condition, Petitioner testified that he is in constant pain and has constant stiffness, and
that it is difficult for him to do normal things (i.e., changing lights, washing windows at home, playing with his
children, playing basketball as much as before his injury, playing lacrosse or football, starting a lawnmower,
sleeping, etc). Petitioner testified that he stretches as much as he can.
Petitioner also testified that his current job is as a motor truck driver, the same position he held before his
claimed injury, and that he receives the same rate of pay. Among other general responsibilities, Petitioner's job
duties include delivery, checking vehicle fluids, and operating a lift gate. Petitioner testified that, while doing
these activities, he has pain. Petitioner also testified that he is not responsible for off-loading. Petitioner
testified that he takes over-the-counter medications now as needed and that he has not re-injured himself after
June 3, 2011.

ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator's and
parties' exhibits are made a part of the Commission' s file. After reviewing the evidence and due deliberation,
the Arbitrator fmds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (C), whether an accident occurred that arose out
of and in the course of Petitioner's emplovment by Respondent, the Arbitrator finds the following:
The Arbitrator finds that Petitioner did not sustain an accident that arose out of and in the course of her
employment with Respondent as claimed. In so finding, the Arbitrator notes various inconsistencies in
Petitioner's testimony when viewed in light of the record as a whole and fmds that the Petitioner's testimony is
not credible.
Petitioner testified that he suffered an injury on June 3, 2011, but he did not report his injury right away because
he did not think it was that severe. On cross examination, however, Petitioner testified about neck and right
shoulder pain so severe that he was unsure how he managed to work full duty for weeks between the claimed
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injury at work and his first doctor's visit. Moreover, while notice is not a disputed issue, it is notable that
Petitioner did not notify his employer of the alleged accident on June 3, 2011 until July 11, 2011, 39 days later,
and that he did not notify his employer or his primary care physician on June 15, 2011 about the alleged incident
at work.
In fact, the June 3, 2011 through July 11, 2011 medical records are devoid of any reference to an incident, injury
or accident at work on June 3, 2011. To the contrary, Dr. Patton's June 15, 2011 progress notes reflect
Petitioner's stated history of a motor vehicle accident 12 years earlier and Petitioner's understanding that he had
arthritis. Petitioner also reported that "Pain always returns and recently recalledfindings 12 years ago[;] Pain
coming more frequently, every few days[;] truck driver, does a lot of sitting[;] Occasionally pain is .severe
enough where pt can not turn his torso side to side[;] Not sure what makes the pain worse ...." Id (emphasis
added). After an examination, Dr. Patton noted that Petitioner's cervical, thoracolumbar, .and lumbar spine
showed no abnormalities and that his thoracic spine showed abnormalities "pin-point TTP [tenderness to
palpation] at T3-4." ld. Dr. Patton diagnosed Petitioner with upper back pain and a backache. ld. She noted
that it was a "likely progression of arthritis[.]" Petitioner did not report any right shoulder pain and no findings
were made after a physical examination related to the right shoulder. In any event, the physical examination
findings on this date are not reflective of the severity that Petitioner testified he felt pain on cross examination,
which is further inconsistent with his testimony on direct and re-direct examinations.
Finally, the Arbitrator notes that Petitioner denied having any prior complaints regarding his neck, upper back or
right shoulder on direct examination and only testified about this event which resulted in a right shoulder
surgery and some, albeit minimal, neck complaints on cross examination.
Based on all of the foregoing, the Arbitrator finds that Petitioner failed to establish by a preponderance of
credible evidence that he sustained a compensable injury at work on June 3, 2011 as claimed. Unless otherwise
addressed herein, all other issues are rendered moot and all requested compensation and benefits are denied.

In support of the Arbitrator's decision relating to Issue (M), whether penalties or fees should be imposed
upon Respondent, the Arbitrator finds the following:
Given the facts presented in this case, the Arbitrator finds that Respondent had a reasonable dispute as to
whether Petitioner sustained a compensable injury at work on June 3, 2011 as claimed and whether his claimed
condition of ill being was causally related to any such accident. Respondent's conduct was not unreasonable,
vexatious and/or in bad faith. Thus, Petitioner's claim for penalties and fees under Sections 19(k), 19(1) or 16 of
the Act is denied.

In support of the Arbitrator's decision relating to Issue (0), credit/reimbursement to Respondent, the
Arbitrator finds the following:
As noted above, the Arbitrator fmds that Petitioner failed to establish by a preponderance of credible evidence
that he sustained a compensable injury at work on June 3, 2011 as claimed. The evidence reflects the parties'
stipulation that Respondent paid $60,606.93 in temporary total disability benefits to Petitioner. AX I.
Respondent offered further evidence of payments made by Respondent to Petitioner's medical providers totaling
$81,158.39 and of payments made by Blue Cross/Blue Shield totaling $2,924.00. RX1-RX2. No evidence to
the contrary was produced at trial. Based on all of the foregoing, the Arbitrator finds that Respondent is entitled
to a credit for these payments.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

rgj Affirm and adopt

0 Affirm with changes
D Reverse
D Modify

bJ Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Anthony Berndt,
Petitioner,

14 IWCC 0 152
NO: 12 we 10057

VS.

Hribar Trucking, Inc.,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues oftemporary total
disability, medical espenses and being advised of the facts and law, afftnns and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 25, 2013 is hereby afftnned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration ofthe time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))

14 It'JCCJ152
12 we 10057
Page2
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$41 ,800.00. The party conunencing the proceedings for review in the Circuit Court
shall file with the Conunission a Notice oflntent to File for Review in Circuit Court.

DATED: FEB
KWL!vf
0-2/10/ 14
42

2 7 2014

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

1 4I \•J CC0152
BERNDT, ANTHONY

Case#

12WC01 0057

Employee/Petitioner

HRIBAR TRUCKING INC
Employer/Respondent

On 6/25/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO.IO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0013 DUDLEY & IJI.KE LLC
THOMAS LAKE
325 N MILWAUKEE AVE SUITE 202
LIBERTYVILLE, ll 60048

0507 RUSIN MACIOROWSKI & FRIEDMAN LTO
DANIEL R EGAN
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606

STATE OF ILLINOIS
)SS.
COUNTY OF Cook

~--

)

------------------------

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)

-~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19
(b)

Anthony Berndt

14 I WCC0 15 2
Case# 12 WC 010057

Emplo)ec Petitioner

Consolidated cases:

V.

Hribar Trucking, Inc.

---

Cmploycr:Rcspondcnt

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Cook, on May 29, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
B.
C.
D.
E.
F.
G.
H.

I.

J.
K.

D
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date ofthe accident?
D Was timely notice of the accident given to Respondent?
I:8J Is Petitioner's current condition of ill-being causally related to the injury?

0
0

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?

0 What was Petitioner's marital status at the time of the accident?
I:8J Were the medical services that were provided to Petitioner reasonable and necessary?
cgj

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~What temporary benefits are in dispute?
0 TPD
D Maintenance
~ TTD
Should penalties or fees be imposed upon Respondent?
M.

D

N. DIs Respondent due any credit?
0. D Other
ICArbDec/9(b) 2 10 100 lfl Randolph Street #8-200 Chicago JL 60601 3/2 8/4-6611 Tol/-jree 866 352·3033
Web sue
Downstate offices Collinsl'i/le 618 3-16-3450 Peor1a 309.67/-30/9 Rockford 815 '987-7191 Springfield 117 785-7084
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On the day of accident, 2/28/1 2, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $50,411.40; the average weekly wage was $969.45.
On the date of accident, Petitioner was 41 years of age, married with 1 dependent child.
Respondent lias ;, part paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of $19,155.54 for TID, $3,049.55 for TPD, $0 for maintenance, and $0
for other benefits, for a total credit of$22,205.09.
Respondent is entitled to a credit of $37,582.60 under Section 8(j) of the Act.
ORDERS

Medical Expenses
The Arbitrator awards Petitioner the following medical expenses, subject to the fee schedule and with
Respondent receiving credit for any payments made toward said expenses, as reflected in RX 2: 1) Dr.
Maiman/Medical College of Wisconsin, $36,467.98; Froedtert Hospital, $38,505.44; MCMC Radiology
Services, $1,352.00; and OccuCare, $2,993.00.
Temporary Total Disability
See pages 12-13 of the attached conclusions of law for an explanation of the Arbitrator's temporary total
disability award. With respect to the disputed period, October 15,2012 through May 29,2013 [with October
15, 2012 through December 23, 2012 involving a claimed underpayment), the Arbitrator awards a total of
$18,669.95 in benefits.
Prospective Care
l11e Arbitrator awards prospective care in the form of follow-up visits to Dr. Maim an and additional physical
therapy as recommended by Dr. Maiman.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

14 VCC0152
If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the ay e ore t e ate of payment; no wever-;
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
TATEMENT OF INTEREST RATE

Signature of

ICArbDcc 19(b)

Arbitrnto{7-~ t!J ~

6/25/13
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Arbitrator's Findings of Fact
The parties agree that Petitioner was injured on February 28, 2012 while working as a
local deliveryman for Respondent. Arb Exh 1. Petitioner testified his job involved driving a semi
from location to location, delivering and picking up ash and cement. He was required to climb
stairs, pull and hook up hoses weighing 100 to 200 pounds and lift various items, with the
heaviest being tires.
Petitioner testified he was in good health when he began working for Respondent on
July 12, 2002. He denied having any neck problems or undergoing any neck treatment prior to
his February 28, 2012 accident. Immediately prior to that accident, he was driving his work
vehicle southbound on 294, near \-88, when traffic slowed. He brought his semi to a complete
stop and was then rear-ended by another semi. He described the impact as forceful,
referencing the photographs in Group PX 11. The semi that hit him pushed his 79,700-pound
vehicle forward about a car length. He experienced stiffness in his neck, back and shoulders
after the accident.
Petitioner testified he sought treatment on the day of the accident at Aurora
Occupational. The brief treatment note from this facility sets forth a consistent account of the
accident. Petitioner complained of a "brutal headache with neck and shoulder pain."
Petitioner was referred to an Emergency Room. PX 6. No Emergency Room records are in
evidence.
Petitioner testified he stayed home from work on February 29, 2012. On that day, he
experienced numbness and tingling down his left arm into his fingertips. He had never
experienced this sensation before. He resumed working on March 1, 2012 but experienced
increased pain in his head, neck and shoulders while operating his semi. He sought treatment
that day at United Occupational Medicine, where he saw Dr. Foster. The doctor's note sets
forth a consistent account of the accident and subsequent care at Aurora Occupational.
Petitioner reported that the impact was sufficient to cause the backside of his trailer to
collapse. The doctor noted that Petitioner's symptoms increased that day after he resumed
working and was "bouncing" in his truck. Petitioner complained of pain in his neck and "down
triceps of L arm ." He denied any previous injuries involving these areas.
Dr. Foster examined Petitioner and obtained cervical spine X-rays, which showed mild
reversal of normal lordosis secondary to positioning or muscle spasm. The doctor diagnosed a
cervical strain and possible radiculitis. He prescribed a short course of Prednisone. He noted
that Petitioner was required to "handle hoses." He released Petitioner to light duty as of March
5, 2012, with no lifting over ten pounds and no commercial vehicle driving. PX 3.
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- and reported that his neck was "still

very tight" and that he was occasionally experiencing mild headaches. On examination, Dr.
Foster noted that Spurling's testing resulted in slight pain in the paracervicals. He noted that
Petitioner expressed concern about being able to maneuver heavy 20-foot hoses at work. The
doctor indicated he might require physical therapy. The doctor continued the previous work
restrictions. PX 3.

On March 8, 2012, Petitioner called Dr. Foster's office and requested a muscle relaxant.
The doctor prescribed Skelaxin. PX 3.
When Petitioner next saw Dr. Foster, on March 12, 2012, he denied improvement. He
complained of pain in the back of his neck, increased by neck motion, occasional pain radiating
down the back of his left arm and significant headaches. The doctor prescribed Celeb rex and
physical therapy. He continued the previous work restrictions. PX 3, 8.
Petitioner began a course of therapy at Sports Physical Therapy and Rehab Specialists on
March 13, 2012. On that date, the evaluating therapist noted complaints of headaches and
"neck pain with referred left UE pain." On examination, the therapist noted a positive
Spurling's on the left ,,with referred pain into C7 distribution {Sth finger/triceps)" and a , severe
increase in cervical muscle tone bilaterally," left worse than right. PX 8.
Petitioner continued attending therapy thereafter. He testified the therapy caused his
symptoms to worsen. On March 27, 2012, he returned to Dr. Foster and complained of a ,very
sore neck" and occasional headaches. The note reflects that Petitioner denied ,radiation down
arm" but pointed to a tender spot at C7. The doctor released Petitioner to light duty with no
commercial vehicle driving. PX 3. On March 30, 2012, Petitioner's physical therapist noted
overall improvement but continued localized pain with the ,,greatest pain along C7 to
palpation." PX 8.
When Dr. Foster next saw Petitioner, on AprilS, 2012, he described Petitioner as
,difficult to assess" based on a lack of objective abnormalities. Due to Petitioner's ,somewhat
consistent" C7 complaints, however, he placed therapy on hold and prescribed a cervical spine
MRI. PX 3. The MRI, performed at Kenosha Open MRI on April16, 2012, demonstrated mild
annular bulging of the C4-CS disc with a ,shallow focal disc protrusion midline and posteriorly
effacing the spinal cord creating moderate vertebral canal stenosis without significant foramina!
stenosis," a tiny focal disc protrusion at CS-C6 with mild effacement of the spinal cord creating
moderate vertebral canal stenosis without significant foramina I stenosis, and annular bulging of
the disc at C6-C7 ,with broad-based protrusion midline and posteriorly creating mild to
moderate vertebral canal stenosis without foramina! stenosis." PX 2.
On April6, 2012, Petitioner called Or. Foster's office and requested refills on his Skelaxin
and Flexeril as well as pain medication for his headaches. The doctor prescribed Tramadol and
Flexeril.
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On April 9, 2012, Petitioner's physical therapist recommended that Petitioner undergo a
cervical spine MRI due to "fluctuating progress" in therapy and Petitioner's concern about the
level of his discomfort at C7. PX 8.
Petitioner returned to Dr. Foster on April10, 2012. The doctor noted that Petitioner
denied radicular symptoms but complained of tightness and occasional"massive" headaches.
On examination, the doctor noted mild tenderness to palpation of C6-C7. He refilled the
Skelaxin and made a notation concerning Dr. Didinski, a spine specialist. At the next visit, on
April17, 2012, Dr. Foster reviewed the MRI results and noted that Petitioner planned to see Dr.
Maiman, a physician of his own choice, rather than Dr. Didinski. Or. Foster recommended
against surgery. He suggested that Petitioner undergo an epidural steroid injection. He
broached the idea of Petitioner returning to his regular duties but held off after again noting
that Petitioner was required to lift heavy hoses. Following a discussion with a case manager
named "Jason," Dr. Foster imposed new restrictions: "may drive personal vehicle" and "can lift
up to 15 pounds." PX 3.
On April 26, 2012, Petitioner saw Dr. Maiman, a neurosurgeon affiliated with the
Medical College of Wisconsin/Froedtert Hospital. PX 1, p. 5. The doctor's initial note reflects
that Petitioner experienced an immediate onset of largely left-sided neck pain, associated with
headaches and pain in the trapezius, after being rear-ended by a semi on February 28, 2012.
The doctor also noted a complaint of "occasional painful paresthesias going into the left arm."
He indicated that Petitioner denied right arm and lower extremity complaints. He also
indicated that Petitioner denied any previous history of significant spinal problems.
Or. Maiman advised Petitioner to stop smoking.
On examination, Dr. Maiman noted a decreased cervical range of motion to the left
"with severe paravertebral spasm throughout his neck and up into the trapezius musculature."
Flexion was normal but extension was "limited to about 15 degrees, also with a severe
paravertebral spasm." Motor and sensory examinations were normal. Left triceps jerk was
decreased.
Dr. Maiman reviewed the MRI. He expressed concern with the largely passive nature of
the therapy performed to date. He requested the therapy records and prescribed flexionextension cervical spine X-rays. Those X-rays, performed the same day, showed no
abnormalities. PX 7.
At Dr. Maiman's recommendation, Petitioner resumed therapy at Sports Physical
Therapy & Rehab Specialists on May 8, 2012. By July 2, 2012, he had attended thirty-six
sessions and was demonstrating the ability to perform within a light physical demand level. His
therapist described his truck driver occupation as within the heavy physical demand level. PX 8.
Petitioner returned to Dr. Maiman on July 5, 2012. At that visit, the doctor described
Petitioner as "clearly improved" but continuing to experience a fair amount of pain. On
3
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examinattoJl,_th_e doctor noted a near-full range of cervical spine motion but with mild
paravertebral tenderness. He described his ne~rologic examination as unremarkable. He
released Petitioner to light duty and instructed him to continue attending therapy. He noted
that Petitioner expressed some concern about being able to pass a DOT exam. He released
Petitioner to light duty with no lifting over 20 pounds, no repetitive bending/twisting and no
overhead work. PX 7.
Petitioner continued attending therapy thereafter. In mid-July 2012, his therapist noted
increased symptoms secondary to simulated work activity, "hose stacking," during therapy.
The therapist asked Or. Maim an to prescribe a home cervical traction unit. PX 8. On July 25,
2012, Petitioner reported that he was resuming light duty six hours per day. On July 27, 2012,
Petitioner reported that his neck was "really sore from going back to work for office work, due
to prolonged looking toward and cervical rotation with paperwork." On August 15, 2012, the
therapist sent a re-evaluation note to Or. Maiman indicated Petitioner had regressed during the
preceding three to four weeks. PX 8.
On August 16, 2012, Petitioner returned to Or. Maiman, with the doctor recording the
following history:
"Mr. Berndt came in today for follow-up of his cervical radiculopathy.
In the interim, the therapist describes him as having deteriorated.
He has been having increased pain, and increasing difficulties doing
his exercise program, although he continues to do most of it. He
denies any new trauma or other neurological abnormalities."
On examination, Or. Maiman noted a decreased range of motion to the left with moderate
paravertebral tenderness. He stated: "it appears to me that he does have some decreased
sensation in the C7 distribution which is a new phenomenon." He recommended a cervical
spine CT scan, noting that the previous MRI"does not define the foramen adequately." He put
therapy on hold, continued the previous work restrictions and prescribed Vi cod in for pain. PX

1.
Petitioner underwent the recommended CT scan at MCMC Radiology Services on August
27, 2012. The radiologist interpreted the scan as showing straightening of the cervical spine,
indicating spasm, and a "mild posterior bulge of the C6-C7 disc abutting the thecal sac without
evidence of central canal or neuroforaminal stenosis." PX 5.
On October 5, 2012, Or. Maiman administered a left CG-7 transforaminal injection at
Froedtert Hospital. PX 4. Soriano Oep Exh 2. Petitioner testified that this procedure did not
relieve his symptoms. By the time he underwent this procedure, he was experiencing
symptoms in both arms.
On October 10, 2012, a placement coordinator affiliated with an entity called
"ReEmployAbility, Inc." sent a Jetter to Petitioner's counsel referencing Petitioner's work
4
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restrictions and indicating that a transitional full-time job as a thrift store sales assistant had
been located for Petitioner. In the letter, the coordinator indicated that Petitioner would be
paid $16.00 per hour while working in the thrift store. The coordinator referred to the
transitional job as an "extension" of Petitioner's employment by Respondent. The coordinator
indicated Petitioner would have to meet with Jon Bender on October 17, 2012 and begin
working at the thrift store the following Monday, October 22"d. RX 3.
On October 18, 2012, Petitioner saw Dr. Maiman again, with the doctor recommending
a single level procedure at C6-C7. The doctor discussed two options with Petitioner: "artificial
disc versus an ACDF with iliac crest bone." He informed Petitioner he would have to be nicotine
free for at least three weeks prior to surgery. He released Petitioner to light duty with "no
repetitive looking up or down.''
At Respondent's request, Petitioner saw Dr. Soriano, a neurosurgeon, for a Section 12
examination on December 17, 2012. The doctor's report (Soriano Dep Exh 2) sets forth a
consistent account of the accident of February 28, 2012. The report reflects that Petitioner was
"pitched forward quite hard" at impact, with his hat flying off and his Bluetooth coming out of
his ear. Dr. Soriano noted that the cab of Petitioner's semi was operable after the collision and
that Petitioner drove the cab sixty miles back to Caledonia, Wisconsin.
Dr. Soriano noted that Petitioner complained of headaches, numbness and tingling in his
arms and fourth and fifth fingers, shoulder pain and spasms down to his toes. He also noted
that Petitioner was currently taking Flexeril and Vicodin, as well as Percocet for "really bad
pain."
Dr. Soriano interpreted the August 27, 2012 CT scan as showing a "broad spur with
calcification slightly towards the left foramen but without significant compression."
Dr. Soriano indicated he reviewed a First Report of Injury, records from United
Occupational Medicine, an initial therapy evaluation and Dr. Maiman's records.
On examination, Dr. Soriano noted a normal gait, 5/5 strength in all motor groups of the
hands and upper extremities, symmetrical reflexes at the biceps, triceps and brachioradialis,
negative Tinel's signs at the elbows and wrists, a normal range of neck and shoulder motion,
and no point tenderness or spasm in the neck, shoulders or arms.
Dr. Soriano opined that the rear-end collision of February 28, 2012 resulted in a cervical
strain. He found no causal relationship between the collision and Petitioner's continued
complaints of neck and trapezius pain. He described the MRI and CT findings as "consistent
with mild degenerative changes at multiple levels" with "no evidence of neuroforaminal
narrowing" and "no evidence of any acute aggravation or acute findings related to the
accident." He described Petitioner's complaints as "bilateral in a non-dermatomal distribution
and somewhat exaggerated."
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_Qr.!. Soriano found Petitioner to be at maximum medical improvement and capable of full
duty. He described Dr. Maiman's surgical recommendation as " difficult to justify, at est."'''.,H7e_ _ _ _ __

indicated that Dr. Maiman was the only provider to have made a "very soft neurological
finding," i.e., apparent decreased sensation in the C7 distribution. Soriano Dep Exh 2.
The parties agree that Respondent stopped paying workers' compensation benefits as of
December 23, 2012. Arb Exh 1. PX 9. Petitioner testified he received benefits in the amount of
about $218.00 per week from October 23, 2012 through December 23, 2012.
Petitioner testified that, in late December, after Dr. Soriano found him capable of full
duty, he contacted Respondent's human resources representative about resuming
employment. The representative instructed him to undergo a new DOT examination. He
underwent this examination on January 5, 2013. The examining physician disqualified him due
to his use of narcotic pain medication and the need for clearance from Or. Maiman.
Petitioner returned to Dr. Maiman on February 7, 2013. The doctor noted Petitioner
had resumed smoking because his workers' compensation benefits had been terminated and
he did not have money to pay for the anti-smoking medication he had been taking. Dr. Maim an
recommended that Petitioner contact him as soon as he was completely nicotine-free so that
the surgery could be scheduled with Petitioner's group carrier. Petitioner testified he quit
smoking "cold turkey" so that he could undergo the surgery and get back to work. With
reference to the "negative IME," Dr. Maiman addressed causation as follows: "note that I have
said previously, and continue to assert, that [Petitioner] has a herniated disc in the cervical
spine which is directly related to the work injury in question. There is absolutely no reason to
think otherwise and all evidence is very clear." PX 7.
On March 21, 2013, Dr. Maiman performed an anterior cervical decompression, fusion
and stabilization at CG-7, using an ACF spacer and a 14-mm plate. The surgery took place at
Froedtert Memorial Lutheran Hospital. PX 4, 7. Petitioner testified that, by the time the
surgery took place, he was experiencing pain with any movement of his head.
On April 11, 2013, Dr. Maiman gave a deposition on behalf of Petitioner. PX 1. Or.
Maiman testified he obtained board certification in neurosurgery in 1985. He currently
practices at the Medical College of Wisconsin, where he is Sanford J. larson distinguished
professor and chairman of the department of neurosurgery. PX 1 at 5. He performs 350 to 400
spine surgeries annually. About 40% of these surgeries involve the cervical spine. PX 1 at 6. He
routinely interprets MRI and CT scans. PX 1 at 6.
Dr. Maiman testified he has an independent recollection of Petitioner. PX 1 at 6. He
identified Maim an Dep Exh 2 as a copy of his outpatient notes concerning Petitioner. PX 1 at 7.
He first saw Petitioner on April 26, 2012, at the referral of Dr. Jeranek, Petitioner's personal
care physician. PX 1 at 8. Petitioner related that he was rear-ended by a semi on February 28,
2012. PX 1 at 8-9.
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Dr. Maiman testified his initial examination findings of a significantly reduced range of
motion and "a lot of neck spasm" into the back of the neck and trapezius were "consistent with
muscle injury" in Petitioner's neck. PX 1 at 9. Petitioner's MRI, which he personally reviewed,
showed three-level disc bulging, with the bulge at CG-7 "more prominent" and "in the midline,
heading over to the nerve going to the left arm." PX 1 at 10-11. The MRI findings correlated
with the examination findings. PX 1 at 11. Petitioner denied having any pre-existing cervical
spine problems. PX 1 at 12.
Dr. Maiman testified he diagnosed a cervical radiculopathy, i.e., "irritation of the nerve
root of the C6-7 nerve." Based on the history and examination, he opined that this condition
stemmed from the motor vehicle accident. PX 1 at 12-13. He recommended therapy.
Petitioner subsequently reported improvement. On July 5, 2012, he released Petitioner to light
duty and told him to continue therapy. PX 1 at 14. As of August 16, 2012, however, Petitioner
had deteriorated, per his physical therapist, and was "not doing well." Petitioner was
experiencing numbness down his arm that he had not previously complained of. The numbness
involved the same nerve, i.e., the C7 nerve root, that Petitioner had previously complained of.
PX 1 at 16. Petitioner's condition as of August 16, 2012 was a "continuation of the same
injury." PX 1 at 17. He obtained aCT scan because he needed to understand why Petitioner
had gotten worse. The MRI showed a disc and foramina! narrowing but the narrowing was not
catastrophic. He ordered aCT scan because MRis do a "lousy job of bone definition." The CT
scan was consistent with the MRI. It confirmed that there was disc bulging and compression of
the C7 nerve. PX 1 at 19. The motor vehicle accident was a "principal factor" in this
compression. PX 1 at 19-20. He held off on recommending surgery to see whether therapy
would help. Petitioner did therapy faithfully for several months. Petitioner "got worse in spite
ofthat and maybe, in part, because of it." PX 1 at 21-22. The need for the therapy stemmed
from the motor vehicle accident. PX 1 at 22. He discussed surgery with Petitioner and
presented him with two alternatives. Petitioner could either undergo an anteriocervical fusion
or an artificial disc replacement. He told Petitioner that surgery was "not absolutely necessary
in the sense that he was going to be paralyzed if he didn't have it" but he also told Petitioner his
pain was not likely to improve without surgery. PX 1 at 23.
Postoperatively, Petitioner returned to Dr. Maiman on April18, 2013. The doctor
indicated Petitioner was "not doing as well as expected" in that he was complaining of
trembling in his left hand as well as neck pain. On examination, the doctor noted a full cervical
range of motion with minimal tenderness. Cervical spine X-rays showed good positioning of the
fixation device and early incorporation of bone. The doctor refilled Petitioner's Flexeril and
Percocet and noted that Petitioner was going to be starting therapy. PX 7.
Petitioner began a course of therapy at Accelerated Rehabilitation on Aprill8, 2013.
The last therapy note in evidence is dated May 21, 2013. PX 8.
On May 28, 2013, Dr. Maiman's assistant, Steve Kisch, PA-C, issued a note indicating
that Petitioner remained under Dr. Maiman's care and was to remain off work "until at least
6/20/13." PX 10.
7
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Petitioner testified he is scheduled to undergo additTonaTTherapy, per DT."M-;;:a:-::
,m::::a::-:n•.•Arr.e
. ..-- - - - wants to undergo this therapy. The surgery helped quite a bit in terms of his arm symptoms.
He still has pain at the back of his neck as well as at the incision site but the pain is more
localized than it was preoperatively. He feels he is continuing to improve. His current
medications include Percocet and Cyclobenzeprine, a muscle relaxant. He started taking
Percocet in December of 2012. He began taking Cyclobenzeprine in April of 2012. He is
scheduled to return to Dr. Maiman on June 20, 2013. He is not sure when he will be released to
work. Or. Maiman has had him off work since the surgery. He wants to return to work.for
Respondent but has to pass a DOT examination in order to be able to do so.
Under cross-examination, Petitioner testified his truck was not equipped with airbags.
At impact, his head bounced off the head rest behind him. He did not undergo any treatment
at the scene of the accident. After the accident, he was able to drive back to Wisconsin.
Between April and May of 2012, he performed light duty at Respondent. The light duty
consisted of inventory work in Respondent's warehouse. He had to count batteries as part of
this work. He was required to look down at times but, for the most part, the work was at eye
level. While he was subject to restrictions per Dr. Maim an, Respondent offered him restricted
work, through an entity called "Re-EmployAbility." At the point at which Respondent extended
this offer, the work was within Dr. Maiman's restrictions. Petitioner testified he met with Jon
Bender, the manager of the store where he was supposed to work, and told Bender he was
seeing Dr. Maiman the following day. When he saw Dr. Maiman, the doctor added a work
restriction, indicating he needed to keep his head in a neutral position. Petitioner testified he
advised Bender of this added restriction, with Bender indicating he would have to check with
human resources.
On redirect, Petitioner testified that, the week after Dr. Maiman added the work
restriction, he contacted Bender again but never received an offer of employment from "ReEmployAbility." Nor did he receive an offer of accommodated duty from Respondent. Dr.
Soriano spent about an hour with him.
Respondent offered into evidence Dr. Soriano's deposition of May 21, 2013. Dr. Soriano
became "board eligible" in neurosurgery in 1987. He achieved board certification in 1992.
Soriano Dep Exh 1. He now concentrates on disorders of the spine and peripheral nerves. He
stopped performing brain surgery about six years ago. RX 1 at 7. He devotes less than 20% of
his practice to medical-legal work. He conducted 123 independent medical examinations in
2012 and 122 in 2011. RX 1 at 7. When he examined Petitioner, in December of 2012, Dr.
Maiman was recommending a fusion at C6-7. RX 1 at 11. As of the examination, Petitioner was
taking Flexeril and Vicodin. Petitioner complained of pain in his neck, mid-back and lower back
as well as headaches and numbness/tingling in his arms and ring and small fingers. Petitioner
indicated he was able to drive but spent most of his time reading or watching television . RX 1
at 12.
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Dr. Soriano testified he reviewed treatment records and radiographic studies, including
cervical X-rays and a cervical CT scan. RX 1 at 13. He reviewed an MRI report but not the actual
MRI scan. RX 1 at 14. The CT scan showed a spur, or calcification, at C6-7, slightly to the left
side of the disc. The spur was not causing any nerve root or spinal canal compression. RX 1 at
14-15. It takes at least a year or two for such a calcification to develop. A calcification develops
in response to a bulging disc. RX 1 at 16. The MRI report documented a protruding or bulging
disc at C6-7. The MRI was consistent with the CT scan. RX 1 at 15-16. There was no evidence
of trauma in either the CT or the MRI. Both were consistent with " long-standing multi-level
degenerative discs consistent with a 42-year-old spine." RX 1 at 17- 18.
Dr. Soriano testified that Petitioner exhibited a normal gait and did not appear to be in
distress. RX 1 at 13. Dr. Soriano described his examination of Petitioner as "completely
normal." RX 1 at 14.
Dr. Soriano testified there were no objective findings to correlate with Petitioner's
headaches or numbness/tingling. The tingling was into the ring and small fingers. "That would
be the disc level associated with the C7-T1 disc" whereas the protrusion is at C6-C7. RX 1 at 18.
Dr. Soriano opined that the motor vehicle collision resulted in soft tissue whiplash-type
injuries. He viewed Petitioner's initial symptoms as related to the collision. RX 1 at 19, 22.
Petitioner's current symptoms, however, are non-anatomical and unrelated to the accident. RX
1 at 19-20.
Dr. Soriano testified that Petitioner " ha[s] a mild degree of central stenosis because of
the breakdown of his discs from C3-C4 to C4-CS to C5-C6 and at C6-C7." The terms "stenosis" is
relative, however, because, in Petitioner's case, " it just means there is arthritis taking up some
of the space where his spinal cord should be." RX 1 at 21. Petitioner has no evidence of
foramina! stenosis. RX 1 at 21.
Dr. Soriano opined that Petitioner had reached maximum medical improvement as of
the December 2012 examination. RX 1 at 22. He did not believe that Petitioner required
surgery. He testified there is "no standard of care that would recommend surgery" to a person
who has numerous complaints that are not reproducible or objective in nature. RX 1 at 23.
Petitioner's complaints extend all the way to his feet and are clearly unrelated to the C6-C7
disc. RX 1 at 24.
Dr. Soriano testified that Petitioner is capable of driving a car and performing full duty.
Petitioner has no neurological or mechanical deficits. RX 1 at 24. Petitioner exhibited a full
range of neck motion and is thus capable of driving a truck. RX 1 at 24-25.
Under cross-examination, Dr. Soriano testified he charged $950 per examination and
$1100 per hour for deposition time as of December 2012. RX 1 at 25. Of the independent
examinations he performed in 2012, over 95% were for defendants. RX 1 at 25-26. He recalls
some of Petitioner's history but, if he did not have Petitioner's picture available in his chart, he
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would not be able to recall what Petitioner looked like. RX 1 at 26. He has offices in several
locations. He currently has privileges at a surgi-center and a t the following ospita s: St.
Anthony's, Swedish American and Rockford Memorial. RX 1 at 26-27. He probably performed
25 to 30 cervical surgeries per year during the last several years. RX 1 at 27. He is familiar with
an "anterior cervical approach" fusion. He spent about 5 to 10 minutes actually examining
Petitioner. RX 1 at 28. Petitioner did not relate any history of pre-existing cervical problems.
Petitioner's records do not reveal any such history. RX 1 at 28. It is his belief that Petitioner's
cervical spine was asymptomatic prior to the accident. RX 1 at 28. Petitioner described his
duties but he did not receive a formal written description of those duties. RX 1 at 28-29. He
has not reviewed the operative report or any treatment records post-dating October 18, 2012.
RX 1 at 29. He did not review the MRI films. He may have asked to see these films. It is his
practice to review his patients' MRI films. RX 1 at 30-31. He believes Petitioner injured the soft
tissues of his neck, not his cervical spine. RX 1 at 31. The family doctor's visits, the radiographic
studies and the attempts at therapy and medication were reasonable and necessary. RX 1 at
31-32. It was reasonable for Petitioner to be restricted, work-wise, early on in March.
Petitioner related bilateral complaints. RX 1 at 32. Dr. Maiman stated that it "seemed" to him
that Petitioner had some decreased sensation in the C7 distribution. Dr. Soriano testified that
using the phrase "it seems to me" is not a good way to word a medical finding. RX 1 at 34. He
personally did not document decreased sensation when he examined Petitioner in December of
2012. RX 1 at 35. Since he has not seen Petitioner recently, he cannot comment on Petitioner's
current condition or ability to work. RX 1 at 35. Petitioner did exhibit disc pathology. The
pathology was a pre-existing bulging degenerative disc at C6-C7 that had already become
calcified. That is consistent with the normal aging process. RX 1 at 36. The accident did not
accelerate the degenerative process. RX 1 at 36-37. What is key is that Petitioner had a disc
bulge, not a disc herniation. RX 1 at 37.
On redirect, Dr. Soriano testified that Petitioner does not require any lifting-related
restrictions, based on his normal examination. RX 1 at 38. If the accident had aggravated
Petitioner's disc pathology, the CT and MRI would have shown this. "No acute findings were
even minimally suggested on the MRI scan." RX 1 at 39.
Under re-cross, Dr. Soriano testified he has no opinion as to whether Petitioner would
be expected to improve, symptom-wise, following a cervical fusion. RX 1 at 39-40.

Arbitrator's Credibility Assessment
Dr. Foster described Petitioner as "difficult to assess" at one point but did not note any
symptom magnification. Respondent's examiner, Dr. Soriano, described Petitioner's symptoms
as non-anatomical but acknowledged that Petitioner exhibited disc pathology. Or. Maiman,
who has treated Petitioner over an extended period, did not note any inconsistencies.
Overall, the Arbitrator found Petitioner credible.
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Did Petitioner establish a causal connection between his undisputed work accident and his
current condition of ill-being?
The Arbitrator finds that Petitioner met his burden of proof on the issue of causal
connection . Specifically, the Arbitrator finds that the undisputed work accident of February 28,
2012, in combination with subsequent flare-ups associated with attempts to resume working,
led to the need for the cervical spine surgery that Dr. Maiman performed on March 21, 2013.
In so finding, the Arbitrator relies on the following:
-Petitioner's credible account of the force associated with the collision of
February 28, 2012
-Petitioner's credible denial of neck problems prior to the collision
-The lengthy duration of Petitioner's pre-accident employment by Respondent,
with that employment involving the manipulation of heavy hoses
-Petitioner's credible testimony that he experienced numbness and tingling in
his left arm the day after the accident
-The therapy notes of March 13, 2012 documenting a positive Spurling's and
complaints in a C7 distribution
-Dr. Foster's documentation of a tender spot at C7 and subsequent referral to a
spine surgeon
-The absence of any evidence of a specific re-in jury after February 28, 2012
-Dr. Maiman's causation-related opinions
The Arbitrator finds Dr. Maim an more persuasive than Dr. Soriano. Dr. Maim an achieved board
certification in neurosurgery in 1985. He is chairman of the department of neurosurgery at the
Medical College of Wisconsin/Froedtert Hospital. PX 1, p. 5. He performs about 350 to 400
spinal surgeries annually. About 40% ofthese surgeries involve the cervical spine. PX 1, p. 6.
Dr. Soriano, while also board certified in neurosurgery, performs only about 25 to 30 cervical
spine surgeries annually. He devotes a portion of his practice to independent medical
examinations, the vast majority of which are for defendants. Dr. Maim an treated Petitioner
over an extended period while Dr. Soriano examined Petitioner once, with that examination
lasting five to ten minutes. Under cross-examination, Dr. Soriano made two important
concessions: Petitioner has disc pathology and was asymptomatic before the accident.
Is Petitioner entitled to reasonable and necessary medical expenses?
Petitioner seeks an award of medical expenses stemming from treatment provided by
Dr. Maiman/Medical College of Wisconsin ($36,467.98), Froedtert Hospital (various charges
from October 5, 2012 and March 2013 totaling $38,505.44), MCMC Radiology Services (CT scan,
8/27/12, $1,352.00) and OccuCare ($2,993.00 for post-operative therapy performed in 2013).
PX 4-5, 7-8. Respondent offered into evidence a print-out of payments its workers'
compensation carrier made to Petitioner and various providers, including the Medical College
of Wisconsin and Froedtert Hospital. RX 2. The Arbitrator has reviewed both the bills and the
print-out. It appears that many of Dr. Maiman's charges, as well as the October 5, 2012 bill
11
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_ _ _ _...uf[o.m Froedtert HosJ?it~~ were in fact ~aid by the workers' compensation carrier. The parties
agree that other medical expenses were paid by the group carrier. Arb Exh I .
Having found that Petitioner established causation, and noting Dr. Maiman's testimony
as to the need for the surgery and Petitioner's testimony as to his post-operative improvement,
the Arbitrator awards the medical expenses claimed by Petitioner, subject to the fee schedule,
with the understanding Petitioner is not entitled to a double recovery and that Respondent is
entitled to credit for any payments reflected on RX 2.
Is Petitioner entitled to temporary total disability benefits? Is Petitioner entitled to
temporary partial disability benefits?
At the hearing, Petitioner claimed two intervals of temporary total disability: March 1,
2012 through April18, 2012 and May 7, 2012 through May 29, 2013, the date of hearing.
Respondent stipulated to the first claimed period and to a second period running from May 7,
2012 through October 14, 2012. Respondent claimed Petitioner was entitled to temporary
partial disability benefits from April19, 2012 through May 6, 2012 and from October 15, 2012
through December 23, 2012. The parties agreed that Respondent paid $22,205.09 in benefits
(including $19,155.54 in temporary total disability and $3,049.55 in temporary partial disability)
prior to the hearing. They also agreed that the disputed temporary total disability benefits
totaled $18,669.95. Arb Exh 1.
Respondent's claim that Petitioner is entitled only to temporary partial disability
benefits from October 15, 2012 through December 23, 2012 is premised on its argument that
Petitioner failed to pursue an offer of alternative light duty as a thrift store sales associate
through an entity known as "ReEmployAbility." That offer is further described in RX 3.
Petitioner testified he presented to Jon Bender, the store manager, as required by Respondent,
and made Bender aware he was returning to Dr. Maiman the following day. At the return visit,
Dr. Maiman imposed an additional work restriction. Petitioner testified he promptly notified
Bender of this restriction and followed up with Bender the following week but did not hear
anything further from either Bender or Respondent. Respondent did not call any witness to
refute Petitioner's testimony on these points. Records in evidence reflect that Respondent paid
Petitioner $219.63 per week for ten weeks prior to December 23, 2012, at which point
Respondent stopped paying benefits in reliance on Dr. Soriano.
The Arbitrator has elected to rely on Dr. Maim an rather than Dr. Soriano with respect to
the issues of causation and work capacity. The Arbitrator finds that Petitioner acted in good
faith in pursuing the possibility of a transitional light duty job with an entity other than
Respondent. Petitioner continued to pursue this possibility even after Dr. Maim an imposed an
additional work restriction on October 18, 2012. There is no evidence indicating that
ReEmployAbility and/or Respondent offered work within Dr. Maiman's revised restrictions after
October 18, 2012. Dr. Maim an continued to actively treat Petitioner after October 18, 2012.
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At the hearing, the parties agreed that the amount of disputed temporary total disability
(including the claimed $4,266.70 underpayment for the ten-week period preceding December
23, 2012) equals $18,669.95. Arb Exh 1. The Arbitrator finds that Petitioner's condition
remained unstable and that he was temporarily totally disabled from October 15, 2012 through
the hearing of May 29, 2013. The Arbitrator awards Petitioner $18,669.95 in temporary total
disability benefits based on the parties' agreement and calculations.
Is Petitioner entitled to prospective care?
As of the hearing, Petitioner was continuing to undergo post-operative physical therapy
per Dr. Maiman. Having found that Petitioner established causation vis-a-vis the surgery, and
having elected to rely on Dr. Maiman, the Arbitrator awards prospective care in the form of
follow-up visits to Dr. Maiman and additional physical therapy as recommended by the doctor.
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STATE OF ILLINOIS

)

COUNTY OF COOK

) SS.
)

b:J Injured Workers' Benefit Fund

~ Affirm and adopt

D Rate Adjustment Fund (§8{g))
D Second Injury fund (§8(e)18)
D PTD/Fatal denied

D Affirm with changes
D Reverse
D Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Carlos Torres,

t4 I v1 ceo 1 5 3

Petitioner,

vs.

NO: 11

we 15089

Integrated Industries,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of temporary total
disability, medical expenses, and being advised ofthe facts and law, affirms and adopts the
Decision ofthe Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a detennination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 Il1.2d 327, 399 N.E.2d 1322,35 Ill.Dec. 794
(1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 11, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration ofthe time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))

11

we

15089

Page 2
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under~ I 9(n) of the Act. if any.
IT IS Fl'RTHER ORDERED BY THE COMMISSION that Respondent shall have credit
ior all amounts paid. if any. to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal ofthis cause to the Circuit Court by Respondent is hereby fixed at
the sum ofS27. 700.00. The pm1y commencing the proceedings for re\'iew in the Circuit CoUJ1
shall file with the Commission a l'\oticc of Intent to File for Review in Circuit Cou11.

DATED:
KWL ,·f

FEB I 7 2014
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Michael J. Brem1an
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

14IWCCO·t53
TORRES, CARLOS

Case#

11WC015089

Employee/Petitioner

INTEGRATED INDUSTRIES
Employer/Respondent

On 2/11/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0815 LUIS A ACEVES & ASSOC PC
EMILIANO PEREZ JR
33 N DEARBORN ST SUITE 2201
CHICAGO, IL 60602

1153 MARTIN, PATRICK W
203 N LASALLE ST
SUITE 2100
CHICAGO, IL 60601
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0 Second Injury Fund (§8(e) 18)
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)
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ILLINOIS WORKERS' COMPENSATION COMMISSION

ARBITRAT:~~ DECISIOl'T
Carlos Torres,

14 I wcc 0 1 5 3

Case # 11 WC 15089

Employee/Petitioner

v.
Integrated Industries

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Molly Mason, Arbitrator of the Commission, in the city of
Chicago, on 01/22/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?

D Was timely notice of the accident given to Respondent?
I:8J Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospective medical care?
L. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
~ TTD
M. [8] Should penalties or fees be imposed upon Respondent?

N. DIs Respondent due any credit?
0.

D Other
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FINDINGS

On the date of accident, 03/11/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $31 ,200.00; the average weekly wage was $600.00.
On the date of accident, Petitioner was 22 years of age, si11g/e with 0 dependent children.
Respondent It as uot paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$6, 140.00 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of$6,140.00.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $400.00/week for 73 1/7 weeks,
commencing August 30, 2011 through January 22, 2013, as provided in Section 8(b) of the Act, with
Respondent receiving credit for the $6,140.00 in benefits it paid prior to arbitration.
Respondent shall pay reasonable and necessary medical services of$4,479.35, as provided in Sections 8(a) and
8.2 ofthe Act. PX SA, 7A.
Respondent shall authorize and pay for prospective care in the form of the CT discogram recommended by Dr.
Bergin.
For the reasons set forth in the attached conclusions of law, the Arbitrator declines to award penalties and fees
in this claim.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Signature of
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Arbitrator's Findings of Fact

v; cco 15 3

Petitioner, who is 24 years old, testified through a Spanish·speaking interpreter. He
recalled working for Respondent for a year before his undisputed work accident of March 11,
2011. T. 14. He worked as a mechanic, changing tires and brakes on trailer chassis. T. 14. It
was typical for him to change tires every day, sometimes five to ten times during the course of
a day. A truck tire, including the rim, weighs about 120 pounds. T. 14.
Petitioner denied having any lower back pain or undergoing any lower back treatment
prior to March 11, 2011. T. 29.
On March 11, 2011, Petitioner was working alone (T. 15·16), changing the brakes on a
truck chassis. Because no lifting apparatus other than a jack was available, he had to "take out
both tires with the rim simultaneously." T. 14-15. The tires and rim started falling toward him.
He put his right foot back and tried to brace the tires and rim with his body weight so that they
would not fall on his feet. He ''made [this] effort just from [his] waist upwards." As he did this,
he felt an immediate onset of pain in the center of his lower back. T. 16. He also felt pain
radiating up to his neck. T. 17. He resumed working. About half an hour later, he started
experiencing pain radiating down his legs. T. 17. He reported the injury to his supervisor that
day. T. 17. [Notice is not in dispute.] At Respondent's direction, he went to the Clearing Clinic,
which is part of MacNeal Hospital. T. 18.
Petitioner testified he saw a female physician at the Clearing Clinic on March 11, 2011.
This physician lifted his shirt, looked at his back and asked where his pain was. She then gave
him pain medication and released him to light duty. T. 18-19.
The Clearing Clinic records reflect that Petitioner saw Dr. Ellen Fertelmeister on March
11, 2011. The doctor noted that Petitioner injured his back while changing the brakes on a
trailer. Petitioner complained of constant 5/10 lower back pain since that afternoon. Dr.
Fertelmeister noted negative straight leg raising bilaterally. She also noted muscle spasm in the
left paraspinous muscles and pain with movement of the cervical spine. Spurling's was
negative. She obtained X·rays of the lumbar and cervical spine. The preliminary reading was
negative. She diagnosed lumbar and cervical strains and indicated these conditions were
"probably related to work activities." She prescribed a Medrol Dose Pak and Cyclobenzaprine.
She released Petitioner to light duty with no twisting, no lifting over 20 pounds and bending up
to 20 minutes per hour. PX 1. T. 19.
Petitioner testified he returned to work after leaving the clinic. He presented his
restrictions to his boss but told his boss he could not resume working that day due to the
severity of his pain. He returned to work the following day. T. 20. He testified that Respondent
did not accommodate the restrictions. Instead, Respondent wanted him to continue his usual
1
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heavy mechanic duties. A few days later, Respondent sent Petitioner home because his
restrictions could not be accommodated. T. 21. Respondent called Petitioner back to work a
few days after sending him home but again failed to provide him with accommodated duty. T.
21.
Petitioner returned to the Clearing Clinic on March 15, 2011. T. 21. On this occasion,
Petitioner saw Or. Ali. Petitioner complained to the doctor of constant, 7/10 lower back pain,
"made worse by lifting, twisting and bending." He also complained of neck numbness and pain
radiating to his legs. He indicated that the Medrol Dose Pak did not help. On examination, Or.
Ali noted a limited range of lumbar motion, negative straight leg raising bilaterally, tenderness
to palpation ofthe cervical spine and a negative Spurling's maneuver. Or. Ali diagnosed lumbar
and cervical strains. He prescribed Skelaxin and physical therapy. He continued the previous
work restrictions. PX 1. T. 21.
Petitioner underwent an initial physical therapy evaluation on March 21, 2011. The
therapist noted complaints of 6-7/10 lower back pain and radicular symptoms in both legs. She
also noted that Petitioner denied any significant past medical history. Due to some
communication difficulties, she scheduled Petitioner to see a Spanish-speaking therapist. PX 1,
p.14.
Petitioner went back to the Clearing Clinic on March 22, 2011 and again saw Dr.
Fertelmeister. Petitioner indicated his pain was worsening in severity. Dr. Fertelmeister noted
that Petitioner was unable to squat and that straight leg raising was positive bilaterally. She
prescribed Meloxicam and a lumbar spine MRI. She continued the previous work restrictions.
PX 1, p. 9. T. 22.
On March 28, 2011, Angelica Oiaz, a therapy assistant, noted that Petitioner complained
of lower back and bilateral leg pain and was unable to tolerate many exercises. PX 1, p. 16.
On March 30, 2011, Petitioner underwent the recommended lumbar spine MRI at
American MRI. The interpreting radiologist noted mild disc bulges at L3-L4, LS-LS and LS-51
"with associated slight neural foramina! narrowing at these levels." The radiologist indicated
that the bulging disc at L4-LS encroached on the exiting left l4 nerve root in the left neural
foramen. He described Petitioner's central lumbar canal as "developmentally small in caliber"
with "no superimposed acquired central canal stenosis." PX 2. RX 1.
The following day, Dr. Fertelmeister discussed the MRI results with Petitioner. She
prescribed Tramadol and recommended a neurosurgical consultation. PX 1, pp. 21-22. She
scheduled Petitioner to see Or. Zelby. PX 1, p. 26. T. 22.
Petitioner saw Or. Zelby on April11, 2011, as scheduled. T. 23. Or. Zelby is a board
certified neurosurgeon. PX 3, p. 1. Or. Zelby obtained a history of Petitioner's work accident
and subsequent treatment. He noted complaints of pain in the lower back, posterior left leg
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and posterior right thigh." Healso notedTharPet1tiorter com!Jiained ot leg numbness and
- - - - - :weal<ness. Petitioner aeme(J-any p-rlcfr.hlstory of slmilarsymptoms-.
On examination, Dr. Zelby noted that sensation to pin was diminished in the anterior
left thigh. He also noted inconsistent behavioral responses positive for pain on superficial light
touch, pain on simulation and diminished pain on distraction.
Petitioner testified he was not sure whether Dr. Zelby had his MRI film available. T. 23.
In his report, Dr. Zelby interpreted the MRI as showing degenerative disc disease at LS~Sl, a
"persistent S1~S2 disc" and a "broad~ based and right disc protrusion at LS~Sl" effacing the right
51 nerve root with no compression on the left 51 nerve root.
Dr. Zelby indicated that Petitioner "has back pain from his lumbar degenerative disc
disease" as well as left leg pain. Because the MRI showed that the LS~Sl disc herniation was
" more to the right," Dr. Zelby recommended an EMG to determine the source of the left leg
pain. He commented that Petitioner would need a series of epidural injections if the EMG
showed a clear radiculopathy and four weeks of work conditioning if it did not. He continued
the previous work restrictions. PX 3, p. 4.
On April15, 2011, Petitioner returned to the Clearing Clinic and saw Dr. Sorokin. The
doctor noted Dr. Zelby's recommendations and ordered the EMG. He instructed Petitioner to
continue taking Meloxicam, Skelaxin and Tram ado I. He released Petitioner to restricted duty
with no lifting over 20 pounds, bending up to 20 minutes per hour and no twisting. He
indicated that Petitioner's symptoms were "probably related to work activities." PX 1.
Subsequent Clearing Clinic records reflect that Petitioner did not undergo the EMG.
On May 10, 2011, Petitioner saw Dr. Bergin, a physician of his own selection. Dr. Bergin
is associated with Orthopaedic Surgery Specialists.
Dr. Bergin's note reflects that Petitioner was injured on March 11, 2011 while fixing
brakes when he "tried to catch a tire and fell to the ground onto the right knee." Dr. Bergin
indicated that Petitioner denied any previous back injury or treatment. He noted complaints of
low back pain radiating to the right buttock and posterior thigh and occasionally into the calf.
Dr. Bergin noted that Petitioner "has been working full duty and is quite miserable."
On examination, Dr. Bergin noted some moderate lumbar paraspinal spasm, forward
flexion of 40 degrees, extension to 20 degrees and negative straight leg raising bilaterally.
Petitioner testified he gave his MRI films to Dr. Bergin to review. Dr. Bergin interpreted
these films as showing a desiccated degenerative disc at LS~Sl, with central protrusion more
off to the right side contacting the right 51 nerve root." Dr. Bergin indicated that the radiologist
It
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who interpreted the MRI noted "some other disc protrusions" but that he was unable to
appreciate this.
Dr. Bergin obtained AP and lateral lumbar spine X-rays, which showed some "minimal
disc space narrowing at LS-51." He diagnosed degenerative disc disease at l5-Sl and a disc
protrusion at l5-S1 with right 51 radiculopathy. He prescribed Celebrex and four to six weeks of
physical therapy. He indicated Petitioner should be limited to light duty with "no lifting greater
than 20 pounds occasionally, 10 pounds frequently, with limited bending and twisting." PX 5.
Petitioner underwent an initial therapy evaluation at ATI on May 17, 2011. T. 24. He
began attending therapy on a regular basis thereafter. On June 27, 2011, the therapist noted
that Petitioner was reporting increased pain after work "since he is being asked to perform
activities outside of work restrictions." On July 14, 2011, the therapist noted that Petitioner
demonstrated some improvement but was "on his feet all day at work which does not comply
with his work restrictions." The therapist found Petitioner to be at a light physical demand
level. She described his job as requiring heavy work. PX 5,
On July 19, 2011, Dr. Bergin noted that Petitioner reported some improvement but was
still experiencing low back pain radiating into both legs. On examination, he noted forward
flexion to about 70 degrees, extension to 20 degrees and negative straight leg raising
bilaterally. He recommended that Petitioner undergo work conditioning five times weekly for
four weeks. T. 24. He found it reasonable for Petitioner to work full duty "unless it interferes
with his work conditioning." PX 5.
Petitioner testified he attended work conditioning at ATI for only one week. T. 25.
During that week, he spent five hours per day in work conditioning and four hours per day
working. His low back pain worsened during that week. T. 25. On August 2, 2011, Petitioner's
work conditioning therapist described Petitioner as "very compliant" and "put[ting] forth a
diligent effort." PX 5, p. 54. The next day, the therapist noted that Petitioner complained of
increased back pain after using a jackhammer at work. A week later, the therapist reported
that the weight Petitioner was using had decreased "during floor to chair lifting due to
increased lBP sustained during work." The therapist also noted that Petitioner's capabilities
were still falling below the heavy physical demand required by his job. PX 5, p. 61. On August
16, 2011, the therapist noted that Petitioner was making progress "within the light physical
demand level." The therapist recommended an additional two to four weeks of work
conditioning. PX 5, p. 72. On August 17, 2011, the therapist noted that Petitioner reported
falling down stairs, hurting his lower back and right ankle. The therapist observed that
Petitioner was limping and wearing a wrap around his right ankle. PX 5, pp. 79, 85.
Petitioner returned to Dr. Bergin on August 18, 2011 and indicated he started feeling
"remarkably worse after the work conditioning started." On examination, Dr. Bergin noted
positive straight leg raise on the right at about 70 degrees "reproducing pain from the buttock
and posterior calf." Dr. Bergin placed work conditioning on hold. He prescribed a Medrol Dose

4

...

14I ,~CC0153
Pak and a re_peat lumbar s_pine MRI. He indicated Petitioner could...£_ontinue ti&bt du~ PX 5, ~

8.
The repeat MRI, performed without contrast on August 23, 2011, demonstrated a small
left foramina! disc protrusion at L4-L5 resulting in minimal encroachment of the left neural
foramen and a "small broad-based central disc protrusion at LS-S1 with mild facet arthrosis."
The radiologist found no significant stenosis throughout the lumbar spine. PX 6. RX 2.
Petitioner returned to Dr. Bergin on August 30, 2011. T. 26. The doctor interpreted the
repeat MRI as showing a "degenerative disc at L5-S1 with a herniated disc off to the right side,
consistent with [Petitioner's] symptoms."
Dr. Bergin described Petitioner's gait as antalgic. On examination, he noted positive
straight leg raising on the right at about 70 degrees reproducing pain in the buttock and
posterior thigh into the calf. He kept Petitioner off work and referred him to Dr. Chang for a
course of epidural steroid injections. PX 5, p. 9.
Petitioner returned to Dr. Bergin on September 27, 2011, with the doctor noting that no
epidural injections had been approved as of yet. The doctor again noted an antalgic gait and
positive straight leg raising on the right at 70 degrees. The doctor prescribed Tramadol. He
again recommended that Petitioner stay off work and see Dr. Chang for injections. PX 5, p. 10.
T. 26.
Petitioner testified he last received temporary total disability benefits on October 3,
2011. He denied working in any capacity after October 3, 2011. T. 29.
At Respondent's request, Petitioner saw Dr. Andersson for a Section 12 examination on
October 4, 2011. In his report of the same date, Dr. Andersson indicated he reviewed an "injury
report" which stated that Petitioner was lifting two tires on March 11, 2011 when he developed
lumbar and cervical pain. He also indicated that Petitioner saw Dr. "Sorokin" on April15, 2011,
with this doctor stating Petitioner should consider an epidural injection "ifthe EMG was
positive." Dr. Andersson did not reference any EMG report. He noted that " additional"
epidural steroid injections were now under consideration.
Dr. Andersson noted that Petitioner complained of pain radiating down the right side of
his back into the back of his right leg and calf and occasionally into his foot.
On examination, Dr. Andersson noted a mildly decreased range of lumbar spine motion
with flexion to 40 degrees, extension to 20 degrees and lateral bending to 20 degrees. Straight
leg raising was negative bilaterally.
Dr. Andersson indicated he personally reviewed the repeat MRI of August 23, 2011. He
interpreted this study as showing mild degenerative changes at L4-LS, moderate degenerative
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changes at LS·S1-;nd·a right·slded-bulge cau:,mg mild to moderate spinal stenosis foraminally at
LS·S1.
Dr. Andersson found Petitioner's complaints and examination compatible with a "mild
51 nerve root irritation." He found it "unlikely that the alleged accident would be a cause of a
herniation without causing significant radicular symptoms." He noted that Petitioner's
symptoms were allleft·sided when he saw Dr. Zelby and that his symptoms were "now on the
right side." In his view, the "only factor in favor of this being related to the alleged work
accident is that that is when [Petitioner] started having back pain." He stated that Petitioner
currently exhibited only subjective abnormalities, i.e., tenderness, decreased range of motion
and mild sensory changes. He indicated Petitioner would benefit from a transforaminal
epidural steroid injection at LS·S1 on the right side, possibly followed by three to four weeks of
therapy. He opined that Petitioner could work full·time but should be limited to ground work,
minimum walking and lifting of only 10 pounds occasionally until a week after the injection. He
projected that Petitioner would reach maximum medical improvement over the following three
to four weeks. RX 3.
When Petitioner next saw Dr. Bergin, on October 25, 2011, the doctor again noted that
Petitioner was awaiting approval of the recommended injections. The doctor's examination
findings were unchanged. He kept Petitioner off work and again recommended injections by
Dr. Chang. PX 5, p. 12.
Petitioner saw Dr. Chang on October 27, 2011. The doctor indicated that Petitioner was
trying to lift a tire while changing brakes on March 11, 2011, when he "slipped and fell/'
developing back pain.

Dr. Chang described Petitioner's gait as antalgic. He noted that the range of lumbar
spine motion was "limited to about SO% of normal in all directions." Straight leg raising was
positive bilaterally at 30 degrees. Sensation was decreased in the posterolateral right thigh and
posterior right calf.
Dr. Chang recommended a series of epidural injections. He administered the first such
injection at the L4-S1 interspace, slightly right of midline. He prescribed lyrica and Aleve and
instructed Petitioner to return in two to three weeks. PX 7, pp. 2·3. T. 26.
Petitioner returned to Dr. Chang on November 17, 2011 and reported 20%
improvement. The doctor administered a second epidural injection, again at LS-51. T. 27. He
noted that Petitioner had not yet started lyrica or Aleve due to insurance issues. He again
recommended these medications. PX 7, pp. 6·7.
On December 8, 2011, Petitioner returned to Dr. Chang and reported SO% lower back
pain improvement and "more than 90%" improvement of his leg pain. The doctor
recommended a third injection. The doctor administered this injection on December 23, 2011.
T. 27. He instructed Petitioner to return to him in about a month. PX 7, pp. 9·10.
6
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Petitioner testified that he experienced some pain relief after each injection, but only
for about a week. T. 27.
On December 13, 2011, Dr. Bergin noted that Petitioner had undergone two injections
to date and still complained of daily low back pain. The doctor recommended a six-week
course of therapy. He kept Petitioner off work so he could avoid aggravating his condition. PX
6, p. 14.
Petitioner underwent additional therapy at ATI between December 19, 2011 and
January 17, 2012. PX 5.
Petitioner returned to Dr. Chang on February 9, 2012 and reported that his symptoms
worsened about two weeks after the third injection. He complained of back and bilateral leg
pain. The doctor reviewed epidurograms from the injections and noted a "significant amount
of adhesions with a very thin spread of the dye." He urged Petitioner to discuss his surgical
options with Dr. Bergin. After Petitioner inquired about non-surgical options, Dr. Chang
indicated Petitioner might benefit from a "caudal with lysis of adhesions procedure that causes
the medicine to spread a lot better than previous injections." He also indicated Petitioner
might need a discogram prior to surgery "since he has multiple levels of pathology." He
prescribed Ultracet and indicated Petitioner should continue taking Lyrica and Naprelan. PX 7,
pp. 10-11.
On February 21, 2012, Petitioner returned to Dr. Bergin and complained of back and
bilateral leg pain, right much worse than left. Petitioner indicated he had undergone three
injections "without any lasting relief."
On examination, Dr. Bergin noted moderate lumbar spasm, painful flexion and positive
straight leg raising on the right at about 70 degrees reproducing pain into the calf.
Dr. Bergin noted that Dr. Chang had recommended a discogram. Dr. Bergin agreed with
this recommendation. He prescribed a discogram at LS-51 with l4-LS as a control. He
instructed Petitioner to remain off work until he could re-evaluate him following the discogram.
PX 6, p. 15. T. 27.
On March 9, 2012, Petitioner's original counsel withdrew and Petitioner's current
counsel substituted into the case.
On April 23, 2012, Petitioner's current counsel sent Respondent's counsel a letter
requesting payment of temporary total disability benefits since October 3, 2011 and
authorization of the recommended discogram. PX 8.
On May 31, 2012, Respondent's counsel sent Petitioner's counsel a letter citing Dr.
Andersson's October 2011 report as a basis for contesting causal connection. RX 5, Exh A.
7
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On November 29, 2012, Dr. Bergin again recommended the discogram and instructed
Petitioner to remain off work. PX 4.
On January 3, 2013, Petitioner filed a Petition for Penalties and Fees referencing an
agreement reached following a pre-trial held on October 30, 2012 and indicating Respondent
would not agree to authorize the recommended discogram unless the discogram was
performed at a facility of Respondent's selection. Petitioner requested that penalties and fees
be imposed on Respondent. PX 10.
At Respondent's request, Dr. Andersson re-examined Petitioner on January 10, 2013. In
his report of the same date, Dr. Andersson noted that Petitioner reported only transient
improvement following three epidural injections and that Dr. Bergin had recommended a
discogram. On examination, Dr. Andersson noted a decreased range of lumbar spine motion,
negative straight leg raising bilaterally and "negative" non-organic signs.
Dr. Andersson reviewed the two MRI scans. He interpreted the August 23, 2011 scan as
showing no evidence of a specific disc herniation but mild to moderate spinal stenosis
foraminally at LS-51.
Dr. Andersson opined that Petitioner's failure to respond to the injections was "not an
indication to perform a discogram." He indicated he was having a "hard time" relating
Petitioner's increased back pain to the work accident, based on the first MRI scan. He
recommended that Petitioner undergo another lumbar spine MRI, given that the August 2011
scan was a year and a half old. He saw no indication for a discogram or fusion based on
Petitioner's presentation and imaging studies. He found Petitioner capable of performing light
duty, with lifting of 20 pounds occasionally and 10 pounds repetitively. He characterized this
restriction as "temporary" and unrelated to the work accident. He found "no hard objective
findings to substantiate [Petitioner's] subjective complaints or the fact he is still not working."
RX4.
Petitioner returned to Dr. Bergin on January 11, 2013. Petitioner complained of pain
radiating from the middle of his lower lumbar spine into both buttocks. Petitioner also
complained of numbness and tingling running down both legs. Dr. Bergin noted that he was
waiting to receive written authorization ofthe previously recommended discogram.
On examination, Dr. Bergin noted negative straight leg raising, normal heel and toe
walking, moderate lumbar tenderness to palpation and normal strength and sensation. He also
noted that inconsistent behavioral responses were absent. He prescribed Tramadol, wrote out
an order for a CT scan and discogram and instructed Petitioner to remain off work and return to
him once these studies had been completed. PX 4.
On January 22, 2013, Respondent filed a Response to Petitioner's Petition for Penalties
and Fees referencing Dr. Andersson's reports and alleging, inter alia, that it authorized aCT
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December 7, 2012 pre-trial conference. RX 5.
Petitioner testified he has been off work since August 30, 2011 at Dr. Bergin's direction.
When he last saw Dr. Bergin, on January 11, 2013, the doctor recommended a CT scan as well
as a discogram. T. 28-29. Petitioner testified he wants to proceed with the CT discogram. T.
29. His back feels "bad" and he is still experiencing pain running down his legs. If he stands up
too quickly, he feels as if something is "stuck" in his back. T. 30.
Under cross:examination, Petitioner was unable to recall exactly when Respondent
hired him. T. 31. He was thus unable to agree with records showing a hire date of October 25,
2010. T. 31. His accident occurred in a rail yard known as "CN Harvey." T. 31. He did not know
if anyone witnessed the accident. A Jot of workers were at the rail yard but they did not all
work in the same location. T. 31. He reported the accident to the yard manager, David
Rescendiz. T. 32. He knows Edgar Diaz, the "company supervisor." T. 32. He presented his
restrictions to Respondent on the day of the accident, immediately after leaving the Clearing
Clinic. T. 33. He actually resumed working the next day, March 12, 2011. The job he returned
to was not within his restrictions. He was still required to change tires and use vibratory tools
such as air guns. It was painful to use the air guns. T. 33. His job duties remained the same
thereafter. He continued working as a mechanic until August 30, 2011. He recalled being
transferred to another location at some point. When asked whether Respondent suspended
him for a week in June because he was not showing up to work, he testified he sometimes left
work early due to the intensity of his back pain. When he did leave early, he always informed
the person who was "in charge of that location." He saw Dr. Bergin because his original
attorney recommended this doctor to him. The company doctors were not doing anything for
him other than giving him pills. T. 36. He recalled Dr. Bergin allowing him to resume full duty
as of July 19th. Whenever he received work restrictions from Dr. Bergin, he presented those
restrictions to David Rescendiz but "they always wanted [him] to continue doing [his] job as If
[he] didn't have any restrictions." T. 37. On September 27, 2011, he gave Edgar Diaz a slip from
Dr. Bergin . The slip stated he was to be off work and would return to the doctor in four weeks.
T. 38. When he next saw Dr. Bergin, in October, he received another slip keeping him off work
four weeks. He gave that slip to David Rescendiz. He does not know whether Rescendiz gave
this slip to Edgar Diaz because Diaz did not work in the yard where the accident occurred. Diaz
worked in an office in Chicago. T. 39. The last two times he went to Dr. Bergin, he did not
deliver any slip or paper to Respondent. T. 39. He did not recall talking with Diaz by phone at
any point after August of 2011. T. 40. He did not quit his job with Respondent. He stopped
going to work based on his doctor's instructions. T. 40. He has not looked for work since
August 30, 2011. He has not returned to Respondent to request restricted duty because the
type of job he has does not lend itself to restrictions. If Respondent could have accommodated
him, it would have done so from the outset. T. 41. He has not filed claims for unemployment
or Social Security disability benefits. He gets by because his live-in girlfriend, who is the mother
of his child, works. His girlfriend's parents have also given him financial assistance. T. 41-43.
His girlfriend works during the day. He sometimes takes care of his child during the day. His
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child is a year and a half old. T. 43. There are times when his back hurts so much that ha
cannot take care of his child. T. 45.
On redirect, Petitioner testified he did not recall whether Dr. Bergin qualified his July 19,
2011 full-duty release in any way. He has not spoken with Diaz about his claim. T. 46-47.
Edgar 11iaz testified on behalf of Respondent. Diaz testified he began working for
Respondent in August of 2006. At that time, he supervised five mechanics. In late 2008, he was
promoted to his current job, maintenance and repair manager. T. 49-50, 63.
Diaz testified he is familiar with Petitioner. Petitioner worked at Respondent's CN
Harvey location. David Rescendiz was Petitioner's supervisor at that location. He (Diaz) is
Rescendiz's supervisor. Diaz visited the CN Harvey location at least three times a week. T. 51.
Petitioner worked as a chassis mechanic at CN Harvey.
Diaz testified he learned of Petitioner's accident from a second shift supervisor. The day
after the accident, Petitioner gave him a note from the clinic stating he could not lift anything
heavier than 20 or 25 pounds. T. 52. After Petitioner presented this note, he continued
working as a mechanic but doing only "easy stuff." Petitioner was paired up with another man
who performed any heavy lifting that might be required. T. 53-54. This went on for some
months. In August of 2011, Diaz transferred Petitioner to Respondent's Elwood location
because "the job [at CN Harvey] was getting a little more difficult for [Petit ioner] to do ." T. 54.
Between the accident and the transfer, there were times when Petitioner would leave early or
fail to advise Respondent he would be missing work due to a doctor's appointment. In June of
2011, Respondent suspended Petitioner for a week based on a violation of Respondent's "no
call/no show" policy. T. 55. At the Elwood location, Petitioner worked inside and was only
required to dispose of garbage and clean offices and bathrooms. T. 57. Petitioner did not
have to do any heavy lifting. T. 55-56. During this time frame, Petitioner gave him light duty
notes from his doctor. Respondent does not have a "policy" of providing light duty but
Respondent will provide light duty if an " open space" is available. T. 57. Eventually, Petitioner
produced a slip indicating he needed injections and was going to be off work for four weeks.
Once those four weeks passed, Petitioner "was going to report back to" Oiaz. Diaz recalled
Petitioner giving him the " off work" slip in September. Petitioner never again reported to work.
T. 58. Petitioner failed to show up after the four weeks passed. T. 58. In the early part of 2012,
Petitioner called Diaz on his work phone and asked Diaz "if he still had his job and if he would
be able to come back to work." Diaz told Petitioner "yes, just bring me a doctor's note so I can
try to accommodate you." T. 60. Petitioner never appeared. If Petitioner had brought in a light
duty note at that point, Respondent would have accommodated him. T. 61.
Diaz testified he has not spoken with Petitioner since their phone conversation .
Petitioner's job has been filled by another mechanic. T. 61-62.
Diaz testified he interviewed Petitioner and hired Petitioner on October 25, 2010. T. 62.
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Under cross-examination, Oiaz testified that Kescena1z lldll\.n:u out job assignments to
_ _ _ _ _the-mechanics and handled Respondent's-day-to-day operations-atthe-CN Harvey-yard. T:-6""4.
There were periods during which Diaz might not see a worker for a number of days during a
particular week. T. 64. Diaz is always on call. He works "24/7" and has to be available to
supervisors on two different shifts. If there are no "on call" situations, he works from 7:00AM
to 4:30 PM, Monday through Saturday. T. 65.
Diaz testified that changing a tire constitutes "heavy work." A tire, without the rim,
weighs 65 pounds. With the rim, a tire weighs "a good 80 pounds." T. 66. Depending on the
assignment, a mechanic might have to remove two tires. A brake job is "even heavier because
there are two tires attached together." Those two tires would weigh around 140 pounds. T.
66.
Diaz acknowledged that he and Petitioner did not really have the same schedule and
that he did not see Petitioner every workday. T. 67. Diaz testified he directed Rescendiz to
accommodate Petitioner's restrictions. Diaz also discussed the restrictions on site with
Petitioner when Petitioner presented the slips. T. 67. To the best of Diaz's knowledge,
Rescendiz gave Petitioner "little" or "minor" stuff to do. T. 68. When Petitioner worked at the
Elwood facility, he cleaned one big office and bathrooms. He also had to dispose of paper that
was in bins that were about 11/2 feet tall. T. 68. Diaz testified he transferred Petitioner to
Elwood because Petitioner had a restriction indicating he could work only three or four hours
per day. Petitioner worked at Elwood while he was undergoing work conditioning. Petitioner
worked at Elwood for a week or two. T. 69, 72. Cleaning the bathrooms and disposing of
garbage required a little bit of twisting and bending. T. 70. He knows it was Petitioner who
called him in early 2012 because he had Petitioner's phone number stored in his cell phone and
he had caller ID. T. 70. He was not aware that a doctor had Petitioner off work in early 2012.
T. 71. Petitioner would have been required to present restrictions in order to receive light duty
work. T. 72.
Diaz testified it was his understanding that Petitioner was given light duty assignments
(such as changing a light rather than a tire) before Petitioner was transferred to Elwood. T. 73.
On redirect, Diaz testified that Petitioner never complained to him that his restrictions
were not being accommodated. There were occasions, however, when Petitioner "would hurt
more than other times." On those occasions, Diaz would tell Petitioner, "okay, take it easy." T.
73. Diaz never received information indicating that Petitioner's restrictions were not being
accommodated. T. 74. When Petitioner presented an "off work" slip in September of 2011, it
was Diaz's expectation that Petitioner would return in four weeks to present another slip.
Petitioner did not return. Diaz did not hear from Petitioner again until 2012. T. 74-75.
Arbitrator's Credibility Assessment
There were discrepancies between Petitioner's and Diaz's accounts of the work duties
Petitioner was required to perform following his accident. In the Arbitrator's view, David
11
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Rescendiz was in the best position to testify concerning those duties since Rescendiz was
Petitioner's direct, on-site supervisor. The Arbitrator finds it significant that Respondent called
Diaz rather than Rescendiz. REO Movers, Inc. v. Industrial Commission. 226 III.App.3d 216, 223224 (1st Oist. 1992). Diaz acknowledged he and Petitioner did not have the same work schedule
and there could be days during each work week when he and Petitioner would not see one
another.
While Petitioner had some difficulty recalling events, the Arbitrator found him credible
overall. On the issue of Petitioner's post-accident work duties and communications with
Respondent, the Arbitrator finds Petitioner more credible than Oiaz. Petitioner's testimony
that Respondent did not accommodate his restrictions at the rail yard is supported by the
physical therapy records of June and July 2011.
Arbitrator's Conclusions of Law
Did Petitioner establish a causal connection between his undisputed work accident of March
11, 2011 and his current condition of ill-being?
The Arbitrator finds that Petitioner met his burden of proof with respect to the issue of
causal connection . In so finding, the Arbitrator relies on the following: 1) Petitioner's credible
testimony that he had no back problems prior to the work accident; 2) Petitioner's ability to
perform very strenuous truck mechanic duties during the months between his hiring and his
work accident; 3) the abrupt change in Petitioner's condition following the accident; 4) the
consistent accounts of the accident and post-accident complaints set forth in the treatment
records; and 5) the causation-related opinions set forth in the treatment records.
The Arbitrator acknowledges that therapy records dated August 17, 2011 reflect that
Petitioner reported having fallen, injuring his ankle and back. The Arbitrator does not view this
fall as severing the chain of causation since Petitioner was reporting increased back symptoms
secondary to work and work conditioning in June and July of 2011, prior to the fall.
The Arbitrator assigns little weight to Dr. Andersson's causation-related opinions. Dr.
Andersson did not question Petitioner's credibility and recommended treatment/testing and
work restrictions in both of his reports. RX 3-4.
Is Petitioner entitled to reasonable and necessary medical expenses?
Petitioner claims outstanding medical expenses from ATI Physical Therapy ($4229.35, PX
SA) and APAC Group (Dr. Chang, $250.00, 2/15/12 office visit, PX 7A). Respondent raised no
objection to these bills. T. 81, 84.
Having found in Petitioner's favor on the issue of causation, the Arbitrator awards
Petitioner reasonable and necessary medical expenses in the amount of $4,479.35 pursuant to
Sections 8(a} and 8.2 of the Act.
12
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Is Petitioner entitled to temporary total disability benefits?
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Petitioner claims temporary total disability benefits running from August 30, 2011, the
date on which Dr. Bergin took Petitioner off work, through January 22, 2013, the date of
hearing. This is a period of 73 1/7 weeks. Respondent disputes this claim and maintains that
Petitioner was temporarily totally disabled from August 30, 2011 through October 4, 2011, the
date of Dr. Andersson's initial Section 12 examination.
In analyzing the issue of temporary total disability, the Arbitrator notes that, while Dr.
Andersson questioned causation, he recommended work restrictions and treatment or testing
in both of his reports. In his initial report, Dr. Andersson found Petitioner's complaints
consistent with a "mild 51 nerve root irritation." He recommended an epidural steroid injection
at LS-51 on the right side and found Petitioner capable of ground level work with no lifting over
10 pounds and minimal walking. RX 3. In his second report, he noted that Petitioner
experienced only transient improvement from three epidural injections. He recommended a
repeat lumbar spine MRI and temporary work restrictions. RX 4.
The Arbitrator also notes that Dr. Andersson did not document any positive Waddell
findings or other inconsistencies on either October 4, 2011 or January 10, 2013.
Based on the foregoing credibility- and causation-related findings, and in reliance on Dr.
Bergin's "off work" notes and CT discogram prescription, the Arbitrator finds that Petitioner
was temporarily totally disabled from August 30, 2011 through January 22, 2013, a period of
73 1/7 weeks. The Arbitrator views Petitioner's current condition as unstable. Interstate
Scaffolding v. IWCC. 236 111.2d 132 (2010).
Is Petitioner entitled to prospective care?
Petitioner seeks prospective care in the form of a CT discogram, as recommended by
Drs. Bergin and Chang. Respondent relies on Dr. Andersson, its Section 12 examiner, in arguing
that Petitioner failed to prove causation and does not require such a study.
Having found in Petitioner's favor on the issue of causation, and noting that Dr.
Andersson in fact recommended additional testing, albeit a lumbar spine MRI rather than aCT
disco gram, in January of 2013, the Arbitrator awards prospective care in the form of the CT
discogram recommended by Drs. Bergin and Chang.
Is Respondent liable for penalties and fees?
In assessing Respondent's liability for penalties and fees, the Arbitrator has given
consideration not only to the parties' pleadings but also to the August 17, 2011 therapy note,
the change in attorneys, the opinions that Respondent solicited from Dr. Andersson, the
advance that Respondent made prior to hearing and the representations Respondent made
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concerning the discogram authorization. While the Arbitrator has elected not to adopt Dr.
Andersson's causation-related opinions, the Arbitrator declines to award penalties and fees in
this case.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

0 Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) 18)
D PTD/Fatal denied

[:g) Affirm and adopt

0
0

Affirm with changes
Reverse

D ModifY

[:g) None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
James Robinson,
Petitioner,
NO: 1o we 42796

vs.

14IWC·co 1 54

Village of Schaumburg,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of nature and extent ofPetitioner1s
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 5, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
illJUry.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.
DATED:
KWL!vf
0-2/10/1 4
42

FEB 2 7 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

ROBINSON, JAMES

Case#

.

-

1OWC042796

Employee/Petitioner

VILLAGE OF SCHAUMBURG
Employer/Respondent

On 3/5/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0767 FOOTE MEYERS MIELKE & FLOWERS LLC
RYAN PTHERIAULT
3 N 2ND ST SUITE 300
STCHARLES, IL 60174

0481 MACIOROWSKI SACKMANN & ULRICH
ROBERT ULRICH
10 S RIVERSIDE PLZ SUITE 2290
CHICAGO, IL 60606

.
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STATE OF ILLINOIS

)

)SS.
COUNTY OF COOK

)

0

0
0

In.iured Workers' Benefit Fund (§4(d))
Rate Adjustment FlUld (§8(g))

Second Injury Fund (§8(e)l8)

~None of the above
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ILLINOIS WORKERS' COMPENSATION COMMISSJO~T
ARBITRATION DECISION
JAMES ROBINSON

{"1

f. .~

Case # 10 WC 42796

Emp loyee/Petitioncr

v.
VILLAGE OF SCHAUMBURG
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable MILTON BLACK, Arbitrator of the Commission, in the city of
CHICAGO, on OCTOBER 18, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes fmdings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0
0
0
0
0

Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C.
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TTD
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. Oother _ _

0

0
0

0
0

0

lCArbDec 2110 100 W Randolph Street #8-200 Chicago, JL 60601 J/218/4-66ll Toll-free 8661352-3033
Web site: www iwcc.il.gcv
Downstate offices: Collinsville 6181346-3-15 0 Peoria 3091671-3019 Rockford 815198 7-7292 Springfield 2171785-7084
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FINDINGS

On OCTOBER 14, 2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee~employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $62, 764.00; the average weekly wage was $1,207 .00.
On the date of accident, Petitioner was 27 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of$0.
Respondent is entitled to a credit of $0 under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of$669.64/week for 10 weeks, because the
injuries sustained caused the 2% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
RULES REGARDING' APPEALS Unless a

party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF L~TEREST RATE

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

March 5, 2013
Signature of Arbitrator

Date

lCArbDec p. 2

FlNDINGS OF FACT
Petitioner is a police officer with the Village of Schaumburg. On October 14, 2010, his left ear was lacerated
while effectuating an arrest. The Petitioner sought immediate treatment at St. Alexius Medical Center, where he received
seven sutures, which were eventually removed. Petitioner testified that he experiences sensitivity in the area of the left
ear, especiaUy when wearing sunglasses. The Arbitrator noted a scar at the back the left ear lobe running behind the ear

..

l4IWCC0154·
lobe, from the top of the left ear lobe to the midpoint and a very slight bump on the inside of the top lobe of the left ear.
The scar IS not VJstble when facmg fh--epetffioner.

CONCLUSIONS OF LAW

Is the Petitioner's present condition of ill-being causally related to the injury?
Petitioner testified that he experiences sensitivity and discomfort in the area of the left ear scar, especially when
wearing sunglasses. Based upon that testimony, the Arbitrator concludes that the Petitioner's present condition of illbeing is causally related to the work accident.

What is the nature and extent of the injury?
Petitioner sustained a permanent scar behind his left ear. The scar is not visible when facing him, but he testified
that he experiences sensitivity in the area of the left ear, especially when wearing sunglasses. Based upon the foregoing,
the Arbitrator fmds that Petitioner has sustained a permanent injury to the integumentary system of the body to the extent
of2% of the person as a whole.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF
WINNEBAGO

)

D Reverse

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

D Modify

~ None of the above

~ Affirm and adopt

D Affirm with changes

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Richard Mosqueda,
Petitioner,
vs.

14
NO: 11
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Jeff Heeren Trucking Inc.,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, permanent partial disability,
medical expenses and being advised of the facts and law, affirms and adopts the Decision ofthe
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 6, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalfofthe Petitioner on account of said accidental
mJury.

(§4(d))

.......
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14IWCCO:i55
MOSQUEDA. RICHARD

Case#

11WC042403

Employee/Petitioner

JEFF HEEREN TRUCKING INC
Employer/Respondent

On 3/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2489 LAW OFFICE OF JIM BLACK
JASON ESMOND
308 W STATE ST SUITE 300
ROCKFORD, IL 61101

0445 RODDY LEAHY GUILL & ZIMA LTO
PAUL KRAUTER
303 W MADISON ST SUITE 1500
CHICAGO, IL 60606

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)

STATE OF ILLINOIS
)SS.
COUNIT OF Winnebago

)

~ None of the above
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Richard Mosqueda

Case# 11. WC 42403

Employee/Petitioner

Consolidated cases: _ __

v.

Jeff Heeren Truckin' Inc.
Employer Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each

party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Rockford, on 10/30/12 and 1/18/13. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
E.
Was timely notice of the accident given to Respondent?
F. !X] Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. ~ Vlere the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TID
L. ~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.

D
D

D
0
D

0

D
0

o. Oother __

/CArbDec 2110 100 W Randolplr Street #8-100 Chicago, IL 60601 312181 4-6611 Toll-free 866.352-3033
Web sire ·
Downstate offices. CollinSl>ille 6181346-3450 Peoria 309t67 J. J0/9 Rocl..ford 8151987-7'292 Sprini!fleld 11 71785-7084
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FINDINGS

On 7/28/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist benveen Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $54,331.16; the average weekly wage \\'as $1 ,044.83.
On the date of accident, Petitioner was 41 years of age, single with 4 dependent children.
Petitioner lzas not received all reasonable and necessary medical services.
Respondent has llOt paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of$0 under Section 8G) ofthe Act.
ORDER

Denial of beuefits
The Arbitrator denies benefits based upon finding of no accident and causal connection.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

~

Signature of Arbitrator

ICArbDec p. 2
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FINDINGS OF FACT

The Petitioner, Richard Mosqueda, was employed with Jeff Heeren Trucking on July 28, 2011.
Mosqueda believed that he worked for Jeff Heeren from April 1, 2011 through September 7, 2011. He stated
that he was fired, placed on medical leave and then rehired from September 14, 2011 through October 15, 2011.
Mosqueda testified that he drove a flatbed semi for JeffHeeren. He carried various products. (T. 8) He
stated that on July 28, 2011, he was hauling mulch in Oskaloosa, Iowa. (T. 8) Mosqueda stated that at
approximately 5:00 p.m. that day, he was finishing up loading the mulch. (T. 9) He testified that he was
strapping the load down, there were pieces of mulch coming off the load, and a piece fell down into his glove.
(T. 9) He felt a sharp sting and noticed a little lesion but he proceeded to strap down the load. (T. 9) Mosqueda
stated that he then called Jeff and mentioned that he thought maybe he had gotten some poison ivy. He did not
get any treatment at that time. (T. 9)
Mosqueda stated that over the next couple of weeks it started to spread over his arm. He testified that be
was developing lesions between the webbing of his fingers. Then it went to the other arm. He stated that it
spread from head to toe. (T. 10) Mosqueda indicated that the lesions were itchy. He stated that they looked
like little mosquito bites or bumps. (T. 10)
While in Pennsylvania, Mosqueda stated that a black mite started coming out ofhis skin and he decided
to seek medical attention. (T. 10) He went to a local walk-in clinic. (T. 11) Treatment began with Dr. O'Neil
on August 19, 2011. Mosqueda stated that Dr. O'Neil prescribed scabies treatment, which was perrnathrin and
hydroxyzine. (T. 12)
Records from Dr. O'Neil on August 19, 2011 indicate that Mosqueda was there to discuss a rash present
for two to three weeks. The rash was itchy. The skin was described as multiple excoriated areas across forearm
webspaces and lower abd-itching. (Px #1) The assessment was rash and skin eruption.
When he returned to Rockford, Mosqueda stated that he went to Physicians Immediate Care for medical
treatment. (T. 13) He stated that he was given additional medication. Records from Physicians Immediate

.,
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Care on August 24, 2011 state Mosqueda developed an erythematous rash that was pruritic over a week ago. He
reported continued pruritus whenever he got into his truck. (Px #2) It was noted that Mosqueda reported he
saw another physician who prescribed treatment for possible scabies. On exam, he was noted to be an anxious
male with multiple lesions on his scalp and right and left upper extremities, which were asymmetric. They were
round and erythematous with maculopapular distribution. The assessment was scabies and he was prescribed
medication. He was released to work full duty. (Px #2)
A few weeks later, Mosqueda went to Rockford Memorial Hospital emergency room on September 6,
2011. Mosqueda stated that he was in New York when he developed a fever that delayed his trip back to
Rockford. (T. 14) That caused him to seek additional medical treatment. (T. 14) The records from Rockford
Memorial on September 6 indicate Mosqueda complained of parasites in his skin for several weeks.

He

described small black flecks that crawl out of his hands. (Px #3) He brought in a bag with multiple Kleenex
and various things he used to collect the presumed parasites. (Px #3) Dr. Bannen of Rockford Memorial
examined the bag with a magnifying glass and noted there was no evidence of any obvious parasites, scabies or
insect parts. (Px #3) In fact, be noted that one ofthese was a carcass of a dragonfly that was over one inch long.
Mosqueda advised Dr. Bannen that he thought he was exposed to something on the road while working as a
truck driver.

fie advised the doctor that he had been using multiple chemicals, including sulfur based

petrolatum and organic bug spray. The records from Rockford Memorial indicate that Mosqueda advised Dr.
Bannen that when be placed the chemicals on his skin, the bugs or parasites would jump out. He told the doctor
that they would jump out of his feet and could be quite large. He also complained that one bug jumped out of
the tip ofhis penis. (Px #3) Dr. Bannen explained to Mosqueda that sometimes stress can cause a sensation of
parasitic infection. He could not find anything consistent with infestation. Dr. Bannen was more concerned that
it was a manifestation of psychiatric disease, possibly delusional parasitosis. (Px #3) Mosqueda stated that he
was referred to a dermatologist, Dr. Hartsough. (T. 14)
Mosqueda presented to Dr. Hartsough on September 9, 2011. (T. 14, Px #4)

He reported having

parasites all over his body that itched since July 28, 2011. The records of Dr. Hartsough noted that Mosqueda

'
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had no evidence of burrows. (Px #4) He stated that they prescrib ed P ennethrin and Tvennectln. (!:"15) - - Mosqueda stated that he noted some improvement.
Dr. Hartsough' s records contain a memorandum regarding a phone conversation from September 12,
2011. (Px #4) It was noted by Dr. Hartsough that he was given medication on his September 9, 2011 visit on a
preemptory basis and that there was no evidence of scabies. (Px #4)
He had his last medical treatment with Dr. Hartsough on November 2, 2011.

(T. 15, Px #4) He was

diagnosed with obsessive-compulsive disorder. (Px #4) It was also noted that he could have delusions of
parasitosis. (Px #4)
Mosqueda stated that he feels like ifs gone. (T. 16) He hasn't noted any recurring lesions or anything
since the final medication. (T. 16) Mosqueda testified that he has some scars from the lesion on his left arm,
belly, and inner thighs . (T. 17) He stated that since July 28, 2011, no family, friends, or anyone else he has been
around has had scabies. (T. 18)
On cross-examination, Mosqueda testified that when he saw Dr. O'Neil on August 19, 2011, he not been
itching or scratching himself. (T. 19) He told Dr. O'Neil that he thought he had scabies based upon internet
research he did between July 28 and August 19. (T. 20) He agreed that Dr. O'Neil could not find any evidence
of insects on his body. (T. 20) Mosqueda then stated that between July 28 and August 19, he was constantly
itchy.
\\Then he went to Physicians Immediate Care, Mosqueda told the doctor that he thought he had scabies.

(T. 22) They did not find insects on his body. (T. 22) Mosqueda testified that he understood the only way to
confirm the diagnosis of scabies was with a biopsy and that he never had one performed. (T. 22-23)
Mosqueda stated the he next received medical care on September 6, 2011 at Rockford Memorial
Hospital. (T. 23) He stated that the black larvae had reinfested and starting coming out of his skin again. (T.
23) Mosqueda indicated that he was itchy the entire time but did not scratch. (T. 24) Mosqueda stated that he
brought a bag with him to the hospital that he presumed contained parasites. He stated that he could not testify
to what the doctor found or did not find. (T. 25) He denied telling the doctor that he had been using multiple
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chemicals including sulfur based petroleum and organic bug spray. (T. 25) He did not recall telling the doctor
that bugs jumped out of his feet. (T. 25) He did not recall the doctor telling him that sometimes stress can be a
sensation of parasitic infection. (T. 27) He did not recall the doctor discussing that he was concerned this was a
manifestation of psychiatric disease, possibly paranoid delusional parasitosis. (T. 28)
Mosqueda stated that he had not been back to Dr. Hartsough or any other physician for this condition
since November 2, 2011.
Jeff Heeren testified on behalf of the respondent. He is the president of Jeff Heeren Trucking and has
operated the company since 2000. (T. 31) Heeren stated that he had a phone conversation ·with Mosqueda in
his office on August 19, 2011. (T. 32) He testified that Mosqueda told him he had a medical emergency while
driving the truck in northeastern Pennsylvania. (T. 33) Heeren stated that Mosqueda advised him that he just
found out his girlfriend and her children had scabies. (T. 33)
The petitioner called Michele Bastien to testify. (T. 39) Bastien stated that she had four children that all
live with her. (T. 41) She dated Mosqueda for three weeks around July 28, 2011. (T. 41-42) Bastien denied
that either she or her children had scabies around that time. (T. 41) She recalled Mosqueda having a skin
condition with openings. She is a registered nurse for the county and had never seen anything like it before. (T.
42) Bastien testified that, in her opinion as a nurse, it was not scabies. (T. 43-44)

'V

CONCLUSIONS OF LA

VVITH REGARD TO ISSUES "C" - "DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN
THE COURSE OF PETITIONER'S EMPLOYMENT BY RSPONDENT?"
and "F'' - "IS
PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE
INJURY?"- THE ARBITRATOR FINDS AS FOLLOWS:
The Arbitrator denies both accident and causal connection based upon review of medical records and
testimony presented at arbitration.
The medical records do not support a compensable accident or a diagnosis of scabies. Mosqueda
admitted that when he first sought medical treatment on August 19, 2011, he had done internet research himself
on scabies. (T. 20) The records from Dr. O'Neil on August 19, 2011 (Px #1) indicate that Mosqueda noted that
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-ufe rasn was ·ttch-y. Tlre- Mbitrator110tes-titat on -cross-examination;- Mosqueda-denieti-that- he was-itchy--.or
scratching. (T. 19) It is noted by the Arbitrator that the assessment by Dr. O'Neil was not scabies. The
assessment was rash and skin eruption. There was also noted to be multiple excoriated areas across the forearm
web space and lower abdominal with the note of itching. (Px #1) Thus, the medical records appear to contradict
the testimony of Mr. Mosqueda.
The records from Physicians hnmediate Care do refer to scabies. However, the arbitrator notes it appears
as though Mr. Mosqueda was the one who provided the diagnosis of scabies to Physicians hnmediate Care. (Px
.U?)
TT-

The Arbitrator also places great reliance upon the records from Rockford Memorial Hospital. It is noted
that on

cross~examination,

Mr. Mosqueda denied advising the doctor at the emergency room at Rockford

Memorial that he had been using sulfur based petroleum or an organic bug spray. He did not recall mentioning
that bugs were jumping out of his feet. He also did not recall the doctor telling him that sometimes stress could
result in a sensation of parasitic infection. He also did not recall being advised that he could have paranoid
delusional parasitosis. The Arbitrator notes that that testimony appears to be squarely contradicted by the
medical records that Mr. Mosqueda offered into evidence. (Px #3) Those records specifically state that Dr.
Bannen in the emergency room of that facility commented that Mosqueda told him he had been using multiple
chemicals, including sulfur based petroleum and organic bug spray on his skin. Dr. Bannen also noted that
Mosqueda advised him that bugs were jumping out of his feet. Dr. Bannen's records specifically state that he
counseled Mr. Mosqueda that stress could sometimes cause the sensation of parasitic infection. They further
note that Dr. Bannen was concerned that it could be a manifestation of psychiatric disease and possibly
delusional parasitosis.
The Arbitrator also reviewed the medical records from Hartsough. This includes visits on September 9,
2011, a phone conference on September 12, 2011 and a follow-up visit on November 2, 2011. It does not appear
as though Hartsough could ever confinn a diagnosis of scabies. In fact, at the last visit, they appeared to also
agree that he had delusions of parasitosis.
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Finally, the Arbitrator notes that Mr. Mosqueda presented Michele Bastien to testify. She indicated they
had dated briefly in July of 2011. She noted that while he had some lesions on his skin, it was not what he
thought it \Vas. When specifically questioned by the Arbitrator, she indicated that she understood Mr. Mosqueda
thought he had scabies and that in her opinion as a nurse, he was not suffering from that condition.
Based upon all of this testimony and the medical records, it is clear that Mr. Mosqueda did not suffer
from scabies. Thus, there is no evidence that he had any type of accident that arose out of and in the course of
his employment. There is further no evidence that whatever condition he had on his skin was in any way, shape
or fom1 was causally related to his employment. If anything, the medical records show some type of paranoid
delusion about parasitosis, but again, nothing that was work related. Therefore, the Arbitrator denies both
accident and causal connection.

WITH REGARD TO ISSUE "J"- "WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO
PETITIONER REASONABLE AND NECESSARY? HAS RESPONDENT PAID ALL APPROPRIATE
CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?" - THE
ARBITRATOR FINDS THAT:
The Arbitrator denies all medical bills as submitted based upon denial of both accident and causal
connection.

\VITH REGARD TO ISSUE "L"- "WHAT IS THE NATURE AND EXTENT OF THE INJURY?"
The Arbitrator denies the Petitioner's request for permanent partial disability based upon failure to prove
accident and causal connection.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

MICHAEL SWETLAND!>

Petitioner,

vs.
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STATE OF ILLINOIS-PINCKNEYVILLE CORRECTIONS CENTER,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of credit and the nature and extent of
Petitioner's permanent disability, and being advised of the facts and law, modifies the Decision
ofthe Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof.
The Arbitrator awarded Petitioner a pennanent partial disability award representing 5%
loss of the use of the left leg. However, he found that the award was subject to a credit of 25%
loss ofthe left leg in the previous settlement of09WC11362. Therefore, the Arbitrator awarded
no pennanency.
Petitioner argues the Arbitrator erred in applying the credit of 25% loss of the use of the
left leg in the previous settlement of 09WC11362 to negate the new award of 5% loss of the use
of the leg in this case. He cites the Commission decision in Lair v. State of Illinois - Menard
Correctional Center, 13 IWCC 592. We concur.
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As the Commission pointed out in Lair, the Decision of the Arbitrator in this case" ould
suggest that Petitioner's pen11anent partial disability of his leg is less now than it was after the
previous accident ; that suggestion is patently absurd. Credit should only apply when the cmTent
pen11anent partial disability is greater than the disability at the time the previous
settlement a\·vard \vas entered. Therefore, the Conuuission modifies the Decision of the
Arbitrator to award Petitioner 30% loss of the use of the left leg and apply the 25 ()~ credit based
on the settlement in 09 we 11362 to arrive at a pem1anent partial disability award of 5° 1o loss of
the use of the left leg in this case.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of$663.04 per week for a period of 10.75 '"'eeks, as provided in §8(d)2 of the
Act, for the reason that the injuries sustained caused the loss of 30'% use of the left leg and
Respondent is given credit of25 11loloss of the use of the left leg pursuant to the settlement in 09
\VC 11362.
IT IS FURTHER ORDERED BY THE C0tv1MISSION that Respondent pay to Petitioner
interest under § 19(n} of the Act, if any.

DATED:

FEB 2 7 2014

R\V\VIdw
0-2/19/14
46
Michael J. Brennan

'
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14IWCC0156
Case#

SWETLAND, MICHAEL

11WC049176

Employee/Petitioner

SOl/PINCKNEYVILLE CORRECTIONAL CENTER
Employer/Respondent

On 9/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC
#6 EXECUTIVE DR

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

_/

2101 S VETERANS PKWY•

SUITE 3

PO BOX 19255

FAIRVIEW HTS. IL 62208

SPRINGFIELD, IL 62794-9255

0558 ASSISTANT ATTORNEY GENERAL
KYLEE J JORDAN
601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS
PO BOX 19208
SPRINGFIELD, IL 62794·9208
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Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY
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Michael Swetland

Case# 11 WC 49176

Employee/Petitioner

v.

State of Illinois/Pinckneyville Correctional Center
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable Gerald
Granada, Arbitrator of the Commission, in the city of Herrin, on August 16, 2013. By stipulation, the parties
agree:

On the date of accident, December 10, 2011, Respondent was operating under and subject to the provisions
of the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $57,463.00, and the average weekly wage was $1,1 05.06.
At the time of injury, Petitioner was 44 years of age, single with 1 dependent child.
Necessary medical services and temporary compensation benefits have been provided by Respondent.
Respondent shall be given a credit of $N/A for TTD, $
benefits, for a total credit of $NIA.

forTPD,$

for maintenance, and$
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~fter reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and

extent of the injury, and attaches the findings to this document.

ORDER

As a result of Petitioner's accident, he sustained a 5% loss of use of his left leg. However, this award is subject
to a credit against Petitioner's prior settlement of 25% loss of use of his left leg from case# 09 WC 11362.
Therefore no permanency is awarded in this case.

Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is petfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

9/4/13
Signatur

ICArbDccN&E p.2

Date
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Michael Swetland v. SOl I Pinckneyville CC, 11 WC 49176
Attachment to Arbitration Decision
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FINDINGS OF FACT
The parties stipulated to notice, accident, and causation.
Respondent has a credit of25% for the left knee from a previous workers· compensation claim. 09 WC 11362.
On December 10, 2011 the Petitioner experienced an onset of pain. Petitioner broke up an altercation between
inmates, and at one point fell to the ground and landed on his left knee.
Petitioner presented to Dr. George Paletta on January 4, 2012. Dr. Paletta had treated Petitioner's left knee in
his prior claim. Dr. Paletta noted that his history was significant for a previous left knee surgery three years
before.
Petitioner denied any significant swelling but reported pain anteromedially. On exam Dr. Paletta noted full
range of motion in the knee. Good patellar mobility. No significant peripatellar tenderness. Patellar
compression test was negative. Negative patellar apprehension test. Patellar tendon and quadriceps tendon are
clearly intact. He had clear medial joint line tenderness. No lateral joint line tenderness. Ligament exam was
entirely nonnal. Anterior Drawer, Lachman, and pivot shift are all negative. He had a solid endpoint on
Lachman testing. Posterior Drawer is negative. No laxity or valgus stress testing. Neurovascular status is
intact.
Dr. Paletta· s impression was a possible medial meniscus tear versus mild medial collateral ligament sprain. He
recommended an MRl scan ofthe knee. Dr. Paletta noted that if the MRI scan was negative then it was highly
likely Petitioner· s complaints would resolve on their own. This was Petitioner's only appointment with Dr.
Paletta.
Petitioner had a MR1 scan of the left knee on January 6, 2012. Dr. Paletta reviewed the findings. The
impression was expected postop changes status post partial medial meniscectomy, patellofemoral chondrosis
status post previous patellofemoral surgery, and early medial compartment chondrosis. Dr. Paletta noted that
there was no evidence of any acute structural injury to the knee. Dr. Paletta further stated that the incident
resulted in a temporary increase in symptoms related to his underlying pre-existing knee pathology.
Petitioner testified that he did not miss work nor did he have to work light duty as a result of this incident.
Petitioner testified that he now has difficulty climbing stairs, playing with his daughter, and that sometimes his
knee pops and swells. Petitioner testified that he has taken 400·600 milligrams oflbuprofen every day since
December 10. 2011 . Petitioner testified that he has had a job evaluation from his supervisor since the accident
and received a good evaluation. Petitioner further testified he has received no complaints from his supervisor
regarding his job perfonnance.
Neither party provided an AMA rating.
CONCLUSIONS OF LAW
Since the accident occurred after September 1. 2011 , Section 8.l(b) of the Act applies. As neither party
presented an AMA rating. the Arbitrator relies on the remaining four factors: (i) the occupation of the injured
employee; (ii) the age of the employee at the time of the injury; (iii) the employee's future earning capacity; and
(iv) evidence of disability corroborated by the treating medical records. Considering those factors, the
Arbitrator notes the following:
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(i) Occupation: Petitioner is employed as a Correctional Officer at Pinckneyville Correctional Center.
He testified that he is working full duty~ in fact he never missed any time from work for this injury.
Additionally he testified that he has received a good performance evaluation since returning to work and has
had no complaints from any of her supervisors.
(ii) Age: Petitioner was 44-years-old at the time of his injury.
(iii) Earning Capacity: Petitioner has continued to pursue the occupation of Correctional Officer as of
the time of trial. No impairment of earning capacity is apparent.
(iv) Disability: Petitioner testified to having continued symptoms and to taking 400-600 milligrams of
Ibuprofen every day since December 10, 2011. However, the only evidence of disability corroborated by the
medical records are from Dr. Paletta. Petitioner saw Dr. Paletta for one visit, from which Dr. Paletta indicated
Petitioner had a temporary increase in symptoms relating to Petitioner's pre-existing, underlying knee
condition. The Petitioner's MRI was normal.
Based upon the foregoing, the Arbitrator finds that Petitioner has sustained 5% permanent partial disability to
the left leg. However, because of the Petitioner's prior settlement of 25% of the leg, for which Respondent
receives a credit, no pennanency is awarded in this case.

