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STATE OF ILLINOIS
COUNTY OF
CHAMPAIGN

)

D Affirm and adopt (no changes)

) ss.

D Affirm with changes

)

[gj Reverse IAccidend

[8] Modify ~

D Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e}l8)
D PTD/Fatal denied
lXI None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Mary Jane Cawood,
Petitioner,
NO: 11 we 34138
14IWCC 024I

vs.
Robinson School District,
Respondent,

CORRECTED DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
both incurred and prospective, temporary total disability and pennanent partial disability and
being advised of the facts and Jaw, modifies the Decision of the Arbitrator as stated below and
otherwise affinns and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.
The Commission finds that Petitioner proved that she sustained accidental injuries that
arose out of and in the course of her employment.
The Commission also finds that Petitioner is entitled to temporary total disability from
May I 0, 20 II through August I7, 20 1I representing 14 2/7 weeks as well as a loss of use of
35% of the left hand and l 0% of the left ann.
Petitioner was a school bus driver for the Respondent. On May 9, 2011, after finishing
her evening route she grabbed her paperwork and walked across the school's parking lot toward
the bus barn to tum the paper work in. Petitioner walked over an area of the lot where the gravel
had washed away and the concrete surface was about I.5 inches higher than the gravel surface.
She testified that she hit the toe of her sandal against the raised concrete area causing her to fall
forward. She fell onto her left side and could not get up. (Transcript Pgs. 16-17)
She called for assistance and Rip York, Respondent's mechanic, came out of the bus bam
and helped her up. (Transcript Pgs. 21-22)
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Second Injury Fund (§8(e) 18)
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
William Blake Reed,

14 IWCC 0 242

Petitioner,

NO: 12 we 25897

vs.
State of Illinois, Shawnee Correctional Center,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, medical
expenses, temporary total disability and permanent disability, and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 7, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
~r~dit for all amounts paid, if any, to or on behalf of the t etitioner on account of said accidental
/.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

1 4 I \7 CC0 2 4 2
Case#

BLAKE REED, WILLIAM

12WC025897

Employee/Petitioner

SOl/SHAWNEE CORRECTIONAL CENTER
Employer/Respondent

On 817/2013, an arbitration decision on this case was tiled with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

#6 EXECUTIVE DR

2101 S VETERANS PKWY•

SUITE3

PO BOX 19255

FAIRVIEW HTS, IL 62208

SPRINGFIELD, IL 62794·9255

0558 ASSISTANT ATIORNEY GENERAL
FARRAH L HAGAN
601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0496 STATE OF ILLINOIS
ATIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO. IL 60601·3227

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS

PO BOX 19208
SPRINGFIELD. IL 62794·9208
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ILLINOIS WORKERS' CO~IPE.NSA TIO~ COMMISSION
.\RBITRATION DECISION
Case# 12 \VC 25897

William Blake Reed
Emplo) ec/Pc:titioner

Consolidated cases: n/a

v.

State of Illinois/Shawnee Correctional Center
Employc:r!Respondcnt

An Application for Adjustment ofClaim was tiled in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Herrin, on June 13, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches thosl! lim.lings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.

J.

0
0
0
0
0

\Vas Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident gi\'en to Respondent?
~ Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
Whnt was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
[8,] Wl!re the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
0 Maintenance
TTD
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

0
0
0

0
L. tZJ
M. 0
N. 0

K.

0.

0
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On J un~ 20, 2012, Respondent was operating under and subject to the provisions of the Act.

")
,..,.,

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $52,922.00; the a\'erage weekly wage was $1,019.08.
On the date of accident, Petitioner was 31 years of age, single with 0 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.
Respondent is entitled to a credit of amounts paid under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 1, as
provided in Sections S(a) and 8.2 of the Act subject to the fee schedule. Respondent shall be given a credit of
amounts paid for medical benefits that have been paid, and Respondent shall hold Petitioner harmless from any
claims by any providers of the services for which Respondent is receiving this credit, as provided in Section SG)
ofthe Act.
Respondent shall pay Petitioner permanent partial disability of $611.45 per week for 22 weeks because the
injuries sustained caused the four percent (4%) loss of use of the body as a whole (20 weeks) as provided in
Section S(d)2 of the Act and two (2) weeks disfigurement to the left elbow as provided in Section S(c) ofthe
Act.

IH 'LES REGARDI~G APPEALS

Unless a party files a Petiliunfor Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in ith
hange or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

/;

Aueust 5. 2013
Date

14IWCC0242
Findings of Fact
Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on June 20, 2012.
According to the Application, Petitioner was restraining inmates and sustained injuries to the
right and left shoulders, right hip/leg, buttocks, body as a whole, back, neck and right and left
arms/elbows. The parties stipulated that Petitioner sustained a work-related accident and the
disputed issues at trial were causal relationship as it related to nature and extent, liability for
physical therapy bills and the nature and extent of disability.
Petitioner was employed by Respondent as a Correctional Officer and, on June 20, 2012, he
sustained injuries to multiple areas of the anatomy as a result of breaking up a fight between two
inmates. Petitioner initially sought medical treatment at Rural Health on June 22, 2012, where he
was seen by Cheryl Fuller, a CNP. At that time, Petitioner had multiple abrasions to both elbows,
right shoulder pain, left sided neck pain, and low back pain which went into his right buttock. Xrays were obtained of the low back and pelvis both of which were negative. Petitioner was given
some medication and instructed to return in one week. Petitioner returned to Rural Health on
June 29, 2012, and he was seen by Dr. Qi Liu, and his primary complaint was low back pain that
was aggravated by bending. Petitioner had not missed any time from work because of this injury.
On clinical examination, Petitioner had tenderness in the low back and straight leg raising was
positive on the right side. Dr. Liu continued Petitioner's medication and referred him to physical
therapy.
Petitioner received physical therapy at Union County Hospital between July 3, 2012, and
September 19, 2012. On July 30, 2012, Petitioner was seen by Dr. Matthew Gamet, an
orthopedic surgeon, and Petitioner info1111ed Dr. Gomet of the work-related accident of June 20,
2012, as well as a prior back injury that had occurred in January, 2010. In regard to the prior
back injury, Petitioner received chiropractic treatment and an MRI was obtained. Dr. Gamet
reviewed the report of the prior MRI and noted that it revealed some disc pathology at L4-L5.
Dr. Gamet opined that Petitioner had structural pain and opined that Petitioner's current
symptoms were related to his work injury. Or. Gomet recommended that a new MRI scan be
obtained, that Petitioner continue with physical therapy and continue to work full duty.
On September 24, 2012, Petitioner underwent an MRI scan \\hich revealed an annular tear at L4L5 which ''as increased in size when compared to the prior MRI of June 30, 2010. A central disc
bulge at L5-S 1 was also noted. Dr. Garnet saw Petitioner on that date and noted that he was
responding to conservative care. Dr. Gamet decided to refrain from giving Petitioner any steroid
injections. Dr. Gamet saw Petitioner again on November 19, 2012, and noted that Petitioner had
a low level of tolerable symptoms and that he continued to work full duty. Dr. Garnet opined that
Petitioner was at MMI.
At the direction of the Respondent, on September 7, 2012, Dr. Christopher LeBrun, an
orthopedic surgeon, conducted a utilization review pertaining to the issue of whether Petitioner's
physical therapy treatments from August 16, 2012, to September 4, 2012 were medically
necessary. Dr. LeBrun opined that the physical therapy obtained by Petitioner during this period
time was not medically necessary primarily because when he reviewed the physical therapy
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records, Petitioner did not report any improvement of his symptoms. Dr. LeBrun was deposed on
February 18,2013, and his deposition testimony was received into evidence at trial. Dr. LeBrun
reaffirmed his opinion that the physical therapy obtained by Petitioner between August 16, 2012,
and September 4, 2012 (five \'isits), were not medically necessary.
At trial Petitioner testified that the physical therapy did provide him with temporary relief of his
symptoms to where he could continue to work. Petitioner still has complaints of low back pain
which he describes as a dull ache. Any physical activity causes an aggravation of his symptoms.
Petitioner testified that as a Correctional Officer he is required to stand for virtually the entire
eight hour working day. Petitioner also testified that his back symptoms have impaired his ability
to exercise to where he has experienced a weight gain of approximately 15 pounds. The injuries
to the other areas of Petitioner's anatomy totally resolved with the exception of a circular shaped
scar on his left elbow which the Arbitrator did observe at the time of trial.
Conclusions of Law
In regard to disputed issues (F) and (L) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner has sustained pennanent partial disability to the extent
of four percent (4%) loss of use of the body as a whole and two (2) weeks disfigurement to the
left elbow.
In support of this conclusion the Arbitrator notes the following:
The Petitioner sustained injuries to multiple areas of the anatomy on June 20, 2012; however, all
of the Petitioner's symptoms, other than those to the low back, totally resolved. Dr. Gornet
opined that Petitioner did sustain an aggravation of his pre- existing low back condition and there
was no medical opinion to the contrary.
Neither Petitioner nor Respondent tendered into evidence an AMA impairment rating report.
Petitioner is a Correctional Officer and this occupation does require him to be on his feet for long
periods of time and there are other physical demands of his job which, as the facts of this case
clearly indicate, can include breaking up fights between inmates.
At the time of this accident Petitioner was 31 years of age so he will have to live with the effects
of this injury for very long time.
There was no evidence that this mJury will have any effect on Petitioner's future earning
capacity.
The medical treatment records confirm that Petitioner sustained a low back injury that was an
aggravation of a pre-existing back condition. Comparison of the MRI scans taken before and
after the accident indicated that there was an increase in the size of the annular tear at L4-L5.

William Blake Reed
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The Petitioner still has a visible circular shaped scar on his left elbow which the Arbitrator
observed at the time of trial.
In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that all of the medical treatment obtained by Petitioner, including the
disputed period of physical therapy treatment, was reasonable and necessary and that Respondent
is liable for payment of the medical bills associated therewith.
Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit I, as provided in Sections S(a) and 8.2 of the Act subject to the fee schedule. Respondent
shall be giYen a credit of amounts paid for medical benefits that have been paid, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit. as provided in Section 80) of the Act.
ln support of this conclusion the Arbitrator notes the following:
Both of Petitioner's treating physicians, Dr. Liu and Dr. Garnet, referred Petitioner to physical
therapy. Petitioner credibly testified that physical therapy provided him with some relief of his
symptoms which enabled him to continue to work. The Arbitrator is not persuaded by the
opinion ofRespondent's utilization review physician, Dr. LeBrun.

William Blake Reed v. State of Illinois/Shawnee Correctional Center 12 WC 25897

11 we 32265
Page 1
STATE OF ILLINOIS

)

) ss.
COUNTY OF WILLIAMSON

)

r:gj Aflinn and adopt (no changes)
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Aflinn with changes

D Reverse
D Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) l8)
D PTD/Fatal denied

~None of the above
BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Rick Belton, Sr.,
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Petitioner,
vs.

NO: 11

we 32265

State of Illinois, Menard Correctional Center,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
conneciton, medical expenses and prospective medical care, and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 1, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19{n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
DATED:
MJB:bjg
0-3/25/2014
52

APR 0 1 2014

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

Case#

BEL TON SR. RICK

11 WC032265

Employee/Petitioner

MENARD CORRECTIONAL CENTER
Employer/Respondent

On 711 /2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of'' hich is enclosed.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

1350 CENTRAL MGMT SERVICES RISK MGMT

#6 EXECUTIVE DR

WORKERS' COMPENSATION CLAIMS

SUITE 3

PO BOX 19208

FAIRVIEW HTS, IL 62208

SPRINGFIELD, IL 62794·9208

0558 ASSISTANT ATTORNEY GENERAL

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

FARRAH L HAGAN

2 101 S VETERANS PKWY•

601 S UNIVERSITY AVE SUITE 102

PO BOX 19255

CARBONDALE, ll 62901

SPRINGFIELD. IL 62794-9255

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227
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STATE OF ILLINOIS
)SS.
COUNTY OF Williamson

)

0
0

Injured Workt!rs' Benefit Fund (§4(d))
Rate Adjustment Fund t§8(g))
Second Injury Fund (§8{e)18)

[81 None of the above
ILLINOIS \VORKERS' CO:\'IPENSATION COMMISSION
ARBITRATION DECISION
l9{b)
Rick Belton, Sr.

Case # .11 WC 32265

E.mployee. Petitioner

Consolidated cases: N/A

v.

Menard Correctional Center
Emplo) cr:Rcspondcnt

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing \\as mailed to each
party. The matter was heard by the Honorable Joshua Luskin, Arbitrator of the Commission, in the city of
Herrin, Illinois, on April 17, 2013. After reviewing all of the evidence presented, lhc: Arbitrator hereby
makl!s findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.

0
0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitionds employment by Respondent?
D. ~What was the date of the accident?
E. ~Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
I l.

0
0

1.

0

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that \\ere provided to Petitioner reasonable and necessary? Has Respondent
K.

rgj

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

0 What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TTD
M. 0 Should penalties or fees be imposed upon Respondent?

L.

N.
0.

0
0

Is Respondent due any credit?
Other

/C.I rbDccl9(bJ :! /0 /00 II'. Randolph Street ;,a.JOO Clr1cago. IL 60601 J/2 lif.l-66// 1'oll:frcc 866 35:!-3033
Web sllc
flo" 11s1a1r: offices· Collm:mlle 6/81346-3450 Peoria 309 671 ·3019 Rockford 815 987--292 Sprmg/icld:! I 7 ·ss. 70!J.f

11'11'11' /li'CC 1/ go1•

14 I

Fl;\ DJ.'iGS

On the date of accident. 08/03/2011. Respondent

WtiS

~:~

CC 0 2 4 3

operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship tlid exist between Petitioner and Respondent.
On this date. Petitioner did uot sustain an accident that arose out of and in the course of employment.
Timely notice of the assertion of the alleged accident was given to Respondent.
Petitioner's current condition of ill-being is uot causally related to the accident.
In the year preceding the injury. the Petitioner earned $63,755.00; the average \\eekly wage was $1 ,226.06.
Respondent would be entitled to a credit under Section 80) of the Act.
ORDER

For reasons set forth in the attached decision, the requested benefits under the Act are denied.

RI.: LES REGARDI~G APPE.\LS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment: howe\'er,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST R-\ TE

c2~~

~Gturc of Arbitrator

IC,\rhDecl9(b)
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lUCK BELTON, SR.,
Petitioner,
\ 'S.

STATE OF IL- MENARD C.C.,
Respondent.
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)
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ADDENDUM TO ARBITRATION DECISION
This maner was heard pursuant to Sections S(a) and 19(b) of the Act.

STATE:\IENT OF FACTS
The petitioner began working as a corrections officer at Pontiac Correctional
Center in September 1981. He worked various assignments at that facility for
approximately a year, and then was unemployed for approximately two years. He was
then hired at Menard Correctional Center as a correctional officer in June 1984. He
began at the C-1 unit, a medium security kitchen unit. Less than a year after that, he
shifted to other positions. Regarding this period. he testified Pontiac \\as more strenuous
except for the condemned unit. Beginning in 1986, he transferred to general population
until 1997. At that time he transferred to the health care unit as second floor security or
.;roYing officer." He worked there until January 2010, when he transitioned to supply
super\'isor. He was initially temporarily assigned to those duties and thereafter was
pennanently reassigned. In this position, he would load and unload supplies from
trailers. work as a cashier in the commissary, and supervise imnate workers. On August
23. 20 It. he filed an Application for Adjustment of Claim asserting repetitive trauma
with an effective date of loss of August 3, 2011. The petitioner continued to work his
regular assignment until his retirement on June 1, 2012.
On August 3, 2011, the petitioner presented to Dr. George Paletta. He reported
pain in the am1s with weakness in the hands without acute trauma. He reported he ··had
to tum ke) s, a lot of keys:' The petitioner stated that recently he had de\'eloped
numbness and tingling into the first three fingers. Physical examination reveah:d no
ob\'ious atrophy or deformity '' ith unremarkable ulnar nerve exam and negative Tiners.
sign. Petitioner had a positive Phalen' s test with reproduction after about 15 seconds. He
Dr. Palena assessed possible carpal tunnel syndrome and specifically noted that there was
no evidence of epicondylitis or cubital tunnel S) ndrome. Dr. Paletta recommended EMG
stud) and use of night splints. See PX3.
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fhl! E~IG study \\as perfom1ed on August 3. 2011. It demonstrated mild ulnar
neuropathies, but the petitioner reponed that the numbness did not involve the ti fth
fingers, a finding inconsistent with cubital tunnel syndrome. The readings for carpal
tunnel were nom1al. PX4. Dr. Paletta re\'iewed the EMG on August 10, and noted that
Dr. Phillips believed that the petitioner might have epicondylitis given some tenderness
in that area. Dr. Paletta noted that his examination had not suggested such and that while
the petitioner had some evidence of cubital tunnel syndrome, the petitioner's pain
complaints were not consistent with such a diagnosis. He recommended against surgical
inter\'ention at that time. PX3 .
On October 5. 2011, Dr. Paletta saw the petitioner again, and noted that EMG
studies had been nom1al. The petitioner ·'now has a myriad of complaints" and asserted
that his symptoms had worsened. However, the symptoms of nerve entrapment
continued to spare the little finger, again inconsistent with cubital tunnel syndrome.
Given the benign EMG, ·•entirely nom1al" cubital tunnel examination at that presentation,
and the petitioner's "atypical" complaints, Dr. Paletta recommended against surgical
intervention. He suggested the petitioner seek a second opinion. PX3.
On December 5, 2011. the petitioner saw Dr. Young. His history at this time was
of three to four years of symptoms, somewhat longer than reported to Dr. Paletta and Dr.
Phillips, and at this time reported numbness and tingling for ·'quite some time.'' He
reponed a history significant for smoking. hypertension and high cholesterol. Dr. Young
ordered repeat EMG studies. PX5.
On December 16, 2011, the petitioner presented to Dr. Brent Newell for ner\'e
conduction studies. This study demonstrated demyelinating mid ulnar neuropathy.
though the needle EMG was within nom1al limits. No evidence of carpal tunnel
syndrome or cervical radiculopathy was observed. PX6.
On December 22. 2011, Dr. Young noted no subluxation of the ulnar nerve but
continued complaints of symptoms. He discussed treatment options and the petitioner
requested to proceed with bilateral ulnar nerve transposition surgery. PX5.
On February 20, 2012. Dr. Anthony Sudekum reviewed the petitioner's medical
records, job description and job demand analysis. He had also toured the tvtenard
Correctional Center. Dr. Sudekum noted that the records contained references to
inconsistent and subjective complaints and inconsistent findings on physical examination.
He observed that the petitioner's earlier examinations showed history of complaints
consistent with carpal tunnel syndrome and specifically inconsistent with cubital tunnel
syndrome. At the subsequent evaluation by Dr. Young, however, these complaints had
been effectively replaced by descriptions of cubital tunnel syndrome symptoms. Dr.
Sudekum further noted findings consistent with symptom magnification, especially given
the negative EMG for median neuropathy and equi\'ocal for ulnar nerve abnommlity. Dr.
Sudekum opined the claimant \\as a poor surgical candidate. Dr. Sudekum opined that
the petitioner's prior employment as a cmTectional officer at Menard Correctional Center
did not cause or contribute to his condition gi\·cn the chronology of the symptoms

Rick Belton. Sr.. \' State of lL :\Ienard C. C .. 11 \\'C 32265

1 4 I \'J CC Q2 4 3

presented, and further opined that the supply supen isor position would not have caused
or contributed to such based upon his knm\ ledge of this position and job demands.
Dr. Young and Dr. Sudekum testified in deposition to their respective causal
opinion analyses. PX9, R..X 11. The petitioner testitied that retirement has not alleviated
any of his symptoms and requested approval of the proposed ulnar nerve transposition
surgery. lie acknowledged that the health care unit did not use the Folger-Adams keys,
but asserted that while assigned to the health care unit he would be assigned to other
areas of the prison as needed. He testified that the commissary area did not require
substantial use of keys.

OPINION AND ORDER
In cases relying on the repetitive trauma concept, the claimant generally relies on
medical testimony to establish a causal connection between the claimant's work and the
claimed disability. See, e.g., Peoria County Bel!ll'ood, 115 lll.2d 524 ( 1987); Quaker
Oars Co. t•. Industrial Commission, 414 Ill. 326 ( 1953). In this case, the claimant has
failed to proYe to a medical and surgical c~:rtainty that his condition is causally linked to
his employment.
The petitioner"s symptoms and history have shifted over time to conform to the
objective testing. This calls into question the credibility of the complaints. Dr. Paletta"s
assessment was specifically negative for elbow pathology and had ruled out cubital
tmmel syndrome from a clinical standpoint. It was only after the petitioner's negative
tests for carpal tunnel syndrome that he described a symptom switch. Moreover, ht:
reported to Dr. Young a long history of complaints in all his fingers, when he haJ
specifically denied such to Dr. Paletta. While this might appear to be a minor distinction,
it was in large part the specific description provided to Dr. Paletta and Dr. Phillips \\hich
they stated undermined any diagnosis of cubital tunnel. Dr. Young acknowledged that
the petitioner's history of numbness and tingling would ha\'c involved the median nerve
distribution when he saw Dr. Paletta. but \Vhen he saw Dr. Young it was in the ulnar
nen·e distribution. Dr. Paletta could not explain the asserted symptom description
changes and did not recommend surgery. Dr. Sudekum"s assessment parallels this. and
notes the discrepancy cannot be credibly explained. He further undem1ines any causal
anal) sis by noting his re\'iew of the job descriptions. job site analysis and personal
observation. supporting his foundational basis for his opinion. Dr. Young's assessment is
largely based on the claimant"s history of complaints, which has been rendered suspect.
Moreover. all physicians note non-occupational risk factors, such as smoking and
hypertension. This record is insufficient to prove a causal link bet\\een the petitioner's
employment and his claimed injuries, as the right to recover benefits cannot rest upon
speculation or conjecture. Coumy of Cook v. Industrial Commission, 68 Ill.2d 24 ( 1977).
For the above reasons, the requested benefits under the Act are denied .

...
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STATE OF ILLINOIS

)

) ss.
COUNTY OF PEORIA

)

IZ! Affinn and adopt (no changes) [J Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Affinn with changes

0

0

Reverse

Second Injury Fund (§8(e)l8)

D PTD/Fatal denied
IZ! None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Daniel Bunting,

1 4 I \V CC 0 2 4 4

Petitioner,

NO: 09 we 52794

vs.
State of Illinois Department of Transportation,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, permanent disability, medical expenses, prospective medical care,
notice, wages/rate, Sections 19(k) and 19(1) penalties and Section 16 attorney fees, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 20, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
,..
DATED:
MJB:bjg
0-3/25/20 14
52

APR 0 1 2014

Thom<t}J. Tyrre

~t.J~'=="'

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

1 4I\VCC0244
Case#

BUMTING. DANIEL W

09WC052794

Emp ~vee/Petitioner

STATE OF ILLINOIS lOOT
Em p oyer/Respondent

On 8/2 012013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Comrnission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1824 STRONG LAW OFFICES

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

TODD A STRONG

2101 S VETERANS PKWY.

3100 N KNOXVILLE AVE

PO BOX 19255

PEORIA, IL 61603

SPRINGFIELD, IL 62794·9255

4390 ASSISTANT ATIORNEY GENERAL
ERIN DOUGHTY
500 S SECOND ST
SPRINGFIELD, IL 62701

0498 STATE OF ILLINOIS
ATIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601·3227

1430 CMS BUREAU OF RISK MGMT
WORKERS COMPENSATION MANAGER
PO BOX 19208

SPRINGFIELD, IL 62794·9208
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ST:\TE OF ILLI:'IJOIS

)

)SS.
COUNTY OF PEORIA

)

0
0
0

Injured Workers ' Benefit Fund (§.t(d))

Rate Adj ustment Fund (§8(g))
Seco nd Inju ry Fund ( §8(e)l8)

[8} None of the abo,·c
ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case # 09 WC 52794

DANIEL W. BUNTING

Consolidated cases: NONE.

STATE OF ILLINOIS, IDOT
Emploj cr 'R.:spondent

An Application for Adjustmem of Claim was filt:u in this matter, and a Notice of Hearing was mailed to each
party . The matter was heard by the Honorable Joann M. Fratianni, Arbitrator of the Commission, in the city
of Peoria, on February 25,2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
\Vas there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
E. ~ \Vas timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G . ~ What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
I.
J . ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K . [EJ What temporary benefits are in dispute?
TPD
Maintenance
~TID
L. [g) What is the nature and extent of the injury?
1\1 . ~Should penalties or fees be imposed upon Respondent?
N. ~Is Respondent due any credit?

0

0

0

0

0.

0

0

Other: - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

ICArbDec 2110 /()() II'. Randolph Street #8 -200 Clticago IL 6060/ 312 '8J.I 6611 Toll free 8661352-3033
\l'o!/1 .Hie: ., ..,.,.._jwcc.il.t~ov
Dmnz.rt.ue office.\ Co/lin.rl'illi 6 / 8/J-16 -3450 Peoria .~()Q fi 71 30/9 Rod:ford H/ 5 987 7292 Sprin1ifit!ld 21 ili85 7084
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Fl~lli~GS

On No\'cmber -', 2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an emplo}ee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill -being is causally related to the alleged accident.
In the year preceding the injury, Petitioner earned $76,700.00; the average weekly wage was $1,475.00.
On the date of accident, Petitioner was 60 years of age, married with no dependent children under 18.
Petitioner lras received all reasonable and necessary medical services.
Respondent lras paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of 58,250.20 for TTD, $ 0.00 for TPD, S 0.00 for maintenance, and$ 0.00
for other benefits, for a total credit of $8~50.20.
Respondent is entitled to a credit of$ 0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $983.33/week for 20-6/7 weeks,
commencing .January 21, 2010 through June 15, 2010, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of $664.72/week for 75 weeks, because the
injuries sustained caused the 15% loss of use of his person as a whole, as provided in Section 8(d)2 of the Act.
Petitioner is now entitled to receive from Respondent compensation that has accrued from November 24,2009
through FcbruarJ' 25, 2013, and the remainder, if any, of the award is to be paid to Petitioner by Respondent in
weekly payments .

Unless a party files a Petition for Rel'iell' within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REG .\RDING AI'PEALS

ST:\TEMENT OF INTEREST RATE

If the Commission reviews this award, interest at the rate set forth on the Notice

(l Decisio11 of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however. if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

t\ugust_IS, 2QIJ
D;uc
IC,\r"Occ I' 2
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Did all ttccident occur tlrat tiTose out of tmtl ill tlte course of Petitioner's emploj'mellt by Respomleut?

Petitio ner was employed as a "snowbird" for Respondent. Petitioner testified he also worked concurrently with DWB
Trucking, a company he has owned for approximately 16 years. Petitioner testified he typically worked for Respondent in
the winter and early spring, depending upon the weather, and then worked for DWB from April through December.
Petitioner testified that on November 24, 2009, while working for Respondent, he was moving barricades and sandbags
when he injured his left arm.
Petitioner saw Dr. Dru Hauter with complaints of a left shoulder injury. Dr. Hauter prescribed an MRI to the left shoulder.
(Rxl)
Over the weekend, Petitioner did not experience an improvement in his symptoms. He filled out an accident report for
Respondent on November 30, 2009. (Rx 1)
Based upon the above, the Arbitrator finds that Petitioner sustained an accidental injury that arose out of and in the course
nfhis employment by Respondent on November 24, 2009.

E. Was timely notice of tile accidellt gb•en to Respoudellt?

Petitioner completed an accident report form for Respondent on November 30, 2009. Petitioner's supervisor also signed
this report. (Rx 1) Petitioner further testified he reported the injury to Mr. Brian Ruder, his supervisor, that same day.
Based upon the above, the Arbitrator finds that timely notice of this accidental injury was given Respondent, as defined by
the Act.

F. Is Petititmer 's currelft condition of ill-being causally related to tlte injury?

See findings of this Arbitrator in "C" and "E" above. Petitioner testified he reported an injury to his left and right
shoulder to Mr. Rick Grausoff. The completed accident report dated November 30, 2009 and signed by Petitioner's
supervisor, Mr. Brian Ruder, only reports a left shoulder injury. Respondent accepted an injury claim to the left shoulder
and this part of the body is not in dispute. Respondent disputes the causal connection claim by Petitioner to the right
shoulder.
Petitioner sought treatment "ith Dr. Dru Hauter on November 25, 1009 with complaints of pain to his right shoulder. Dr.
Hauter prescribed a left shoulder MRI. This was performed on December 3, 2009 and revealed a SLAP tear along with a
degenerative cyst formation and osteophyte presence in the head of the left humerous. Following the MRI, Petitioner was
referred to Dr. Michael Merkley.
Petitioner saw Dr. Merkley on December 7, 2009 with complaints of left arm and shoulder pain. Dr. Merkley noted range
of motion and strength to the right shoulder to be better than the left. (Px5) Dr. Merkley testified by evidence deposition
that the right shoulder examination was important to serve as a control to compare against the left shoulder symptoms. Dr.
Merkley testified his diagnosis was left shoulder pain. Physical therapy was prescribed. (Px5)
Petitioner returned to see Dr. Merkley and Dr. Hauter on January 5, 2010. Dr. Merkley noted therapy was aggravating
Petitioner' s neck. Dr. Hauter noted some tenderness in the right neck and upper arm. (Px3) Dr. Hauter diagnosed right
s houlder sprain, from muscular irritation from an unknown cause. (Px3)

..
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On January 21, 2010, Petitioner underwent left shoulder arthroscopy with Dr. Merkley in the form of a glenohumeral
debridement and chondroplasty. Dr. Merkley also performed a subacromial decompression. (Px6) Post surgery, Petitioner
saw Dr. Hauter on February II, 2010 and reported no pain on the left. When seen by Dr. Merkley on May 4, 2010,
Petitioner complained of left shoulder tightness but no pain. When seen again on June 15, 20 I 0, Dr. Merkley released
Petitioner to return to full duty work and felt he was at ma.ximum medical improvement. (PxS)
Petitioner saw Dr. Daniel Troy, an orthopedic surgeon. This was at the request of Respondent. The examination took
place on May 22, 2012 and included a review of medical records. Dr. Troy concluded the left shoulder injury was likely
causally connected to the November 24, ~009 injury, but the right shoulder injury was not. (Rx3) Dr. Troy noted advanced
degenerative changes in both shoulders and felt an activity of daily living was the underlying cause of the right shoulder
injury. Dr. Troy agreed with Dr. Merkley that Petitioner reached ma.ximum medical improvement on June 15, 20 I 0.
Based upon the above, the Arbitrator finds that the left shoulder condition as noted above is causalty related to the
accidental injury ofNovember 24, 2009.
Based further upon the above, the Arbitrator finds that the right shoulder condition is not causally related to the accidental
injury of November 24, 2009. The Arbitrator notes that examining both shoulders is something orthopedic physicians
perform for comparison purposes, which appears to have occurred in this case.
G. W/tat were Petitiouer's eamiugs?

Respondent allege an average weekly wage of $825.00 (Rx I, Rx2). Petitioner alleges concurrent employment by DWB
Trucking, Inc. Petitioner testified his supervisors, Doug Ackerman and Rick Grausoff, were aware of his concurrent
employment. Petitioner testified his average weekly wage at DWB Trucking, Inc. was $650.00, and introduced wage and
tax records in support of this testimony. Respondent offered no e\'idence rebutting Petitioner's testimony and evidence as
to the issue.
Based upon the above, the Arbitrator finds that Petitioner was concurrently employed while working for Respondent. The
Arbitrator finds the average weekly wage at D\VB to be $650.00, and the average weekly wage from Respondent to be
$825.00. This results in a combined average weekly wage of$1,475.00.
This Arbitrator so finds.
J.

Were tile medical senices that were prm•ided to Petitio11er rettsotwhle ttlltl lll!cessary'! Has Re.'ipomlelll paid
all appropriate c:/wrgcs for ttl/ reasomthle mul uecessury medical.'ien•ices?

See findings of this Arbitrator in "C" and "F" above. Based upon these findings, the Arbitrator also finds Respondent to
be not liable for the medical charges incurred for treatment to the right shoulder. All medical bills pertaining to the left
shoulder were paid by Respondent.
K. Wltat temporary he11ejits are;, tli.'ipllte?

Sec findings ofthis Arbitrator in •·c" and "F., above.

..
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Petitioner was off work commencing January 21, 20 I 0 while undergoing treatment and surgery to his left shoulder. He
was released to return to work and deemed at maximum medical improvement on June 15, 2010.
Based upon the above, the Arbitrator finds that the period of temporary total disability incurred as a result of this
accidental injury commenced January 21, 20 I 0 and ended on June 15, 2010, and that Petitioner is entitled to receive from
Respondent compensation for this period of time.
All other claims for temporary total disability, including those periods relating to the right shoulder, are hereby denied.

L. What is tile twt11re and exteut of the injury?

See findings of this Arbitrator in "C" and "F" above.
Petitioner underwent a left shoulder arthroscopy on January 21,2010. Post-operative notes reflect complaints of tightness
and physical therapy \\as prescribed. Dr. 1roy, \\ho examined P~:titioner at the request of Respondent, dirl indicate
Petitioner had a probability of re-aggravation to the left shoulder. Petitioner was released to return to regular \\ ork and
deemed at maximum medical improvement on June 15,2010.
Petitioner testified to complaints of difficulty in raising his left arm above his shoulder and turning a doorknob.
Based upon the above, the Arbitrator finds the condition of ill-being to the left shoulder to be permanent in nature.

M. Sltould peualties or fees be imposed upon Respomlent?
Petitioner claims penalties and attorneys fees against Respondent in this matter. The Arbitrator notes that Dr. Troy felt
there was no causal connection between the condition of ill-being to the right shoulder and this accident.
Based upon the above, the Arbitrator finds that Respondent reasonably relied upon the opinion of Dr. Troy in this case.
Based further upon the above, all claims made by Petitioner for penalties and attorneys fees in this matter are h~!reby
denied

N. Is Respondelll d11e any credit?

The parties stipulated that Respondent paid Petitioner the sum of $8,250.20 in temporary total disability benefits. This
Arbitrator so finds.
Respondent also paid medical bills pertaining to treatment to the left shoulder in the amount of $29,740.50. These bills are
not in dispute between the parties and credit for these payments are also allowed.
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STATE OF ILLINOIS
COUNTY OF COOK

)

[81 Affirm and adopt (no changes)

0

Injured Workers' Benefit Fund (§4(d))

) ss.

0

Affirm with changes

0

Rate Adjustment Fund (§8(g))

)

0

Reverse

0

Second Injury Fund (§8(e)l8)

D PTD/Fatal denied

~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Yolanda Patino,
Petitioner,
vs.

14 I \i CC0245
NO: 13

we 07807

McDonald's,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal
connecation and prospective medical care, and being advised of the facts and law, affinns and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
detennination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322,35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed September 30, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

13
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n} of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

DATED:

APR 0 1 2014

MJB:bjg
0-3/17/2014
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PATINO. YOLANDA

Case#

13WC007807

Employee/Petitioner

McDONALD'S
Employer/Respondent

On 9/30/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2356 DONALD W FOHRMAN & ASSOC
JACOB S BRISKMAN

1944 W CHICAGO AVE
CHICAGO, IL 60622

0210 GANAN & SHAPIRO PC.
JULIA A MURPHY
210 W ILLINOIS ST
CHICAGO, ll60654

'
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STATE OF ILLINOIS
COUNTVOF

)

)SS.

~001(

)

D Injured Workers' Benefit Fund (§4(d))

0 Rate Adjustment fund (§8(g))
D Second Injury fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Case# 13WC 07807 _ _

Yolanda Patino
Employee/Petitioner

Consolidated cases: n/a

v.
McDonald's
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Carolyn Doherty, Arbitrator of the Commission, in the city of
Chicago, on August 9, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
,DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the IUinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
B.

E.

D Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.

D What were Petitioner's earnings?

H.

D What was Petitioner's age at the time of the accident?

I.

D What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ Is Petitioner entitled to any prospective medical care?
L.

D What temporary benefits are in dispute?

Maintenance
0 TID
M. ~ Should penalties or fees be imposed upon Respondent?

N.

0.

D TPD

0
0

0

Is Respondent due any credit?
Other

ICArbDec/9(b) :!110 /00 JV. Ra11dolpll Street #8-:!00 Cllicago,/L 6060/ J/2.814-6611 Toll-free 866 351-JOJJ
Web site: 1rww.m·cc.il gov
Daunstate offices: Collinsville 6181346·3450 Peoria J09/67/-J0/9 Rockford 815· 987-729} Springfield 217 785-7084
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FINDINGS

On the date of accident, 3/1/2013, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is 1101 causally related to the accident.
In the year preceding the injury, Petitioner earned $14,200.68; the average weekly wage was $273.09.
On the date of accident, Petitioner was 23 years of age, si11gle with 1 dependent children.
Respondent has 1101 paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$1,698.70 for TTD, $0 for TPD, $0 for maintenance, and $2,541.82 for
medical benefits, for a total credit of $4,240.52.
Respondent is entitled to a credit of$0 under Section 8(j) of the Act.
ORDER

Petitioner failed to prove her current condition of ill being is causally related to the March l, 2013 accident.
Respondent shall pay to Petitioner the reasonable and necessary medical expenses incurred through May 9, 2013
pursuant to Sections 8 and 8.2 of the Act. Respondent shall receive credit for amounts paid
Petitioner's request for prospective medical is denied.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

ICArb0ecl9(b)

.

.
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FINDINGS OF FACT
At trial, the parties stipulated to the issues of accident and timely notice. ARB EX 1. Petitioner, a 23 year
old restaurant worker, was employed by Respondent McDonald's on 3/l/13. Petitioner testified that on
that day, she was at work when she was struck by the cover of a soda machine. The cover was taken off
the machine by a vendor who left it on the top of the machine. Petitioner testified that the cover fell from
the top of the machine and struck her on her left shoulder and arm.
Petitioner testified that she felt fine initially but as time passed she felt pain on the left side of her neck
and the top of her left shoulder. Petitioner testified that a manager took her to the hospital around l :50
pm. Petitioner was taken to Adventist Glen Oaks Hospital. She offered a consistent history of accident
and reported pain on her left neck and top of her left shoulder. The records reflect she was struck by a 20
to 30 pound metal lid that fell from 1 foot off the top of a shelf and struck her left neck and top of her left
shoulder. Petitioner reported pain in her left clavicle as well as the left neck in the trapezius area radiating
down to her left hand. Petitioner is right handed. PX l. Tenderness was noted in these areas on exam.
X-rays of these left clavicle and cervical spine were negative. The diagnosis was contusion of the
shoulder and left trapezius muscle strain. PX l. Petitioner was to apply ice packs and use and arm sling
until the pain improved. She was given Flexeril and told to follow up with her doctor.
Petitioner testified that she first saw Dr. Barnabas on 3/8/13. The visit notes indicate that Petitioner tried
to see another doctor prior to this date but he would not see her so she saw Dr. Barnabas at the Herron
Medical Center. PX 2. Dr. Barnabas' records indicate that Petitioner reported pain in the neck at 8/10
going down the back to the lower back and left leg. Petitioner reported numbness and tingling down her
left leg with weakness on walking. Left shoulder pain was also noted at 8/10. Dr. Barnabas ordered a left
shoulder MRI which showed an intact rotator cuff and rotator cuff tendinitis and/or bursitis involving the
distal supraspinatus tendon. PX 2. Dr. Barnabas also ordered a lumbar MRI which showed a mild
annular disk bulge approximately 2mm slightly indenting the thecal sac without spinal stenosis or
significant neuroforaminal narrowing. PX 2.
Dr. Barnabas authorized Petitioner off work on 3/8/13 to 3/22/13. On 3/15/13, Dr. Barnabas
recommended physical therapy and referred her to a chiropractor for treatment of her cervical, shoulder
and lumbar complaints. On 3/22/13, Dr. Barnabas continued Petitioner off work on 3/22/13 to 4/5/13.
PX2.
Petitioner's first visit the chiropractor, Dr. Carrion, was on 3/26/13. Petitioner again gave a consistent
history of accident and pain in her neck to her left arm with numbness and tingling in her 3-51h digits and
severe to moderate left shoulder sharp pain. PX 2. Petitioner also complained of back pain and left leg
pain. Range of motion was noted as limited in her left shoulder due to pain on exam. Under the diagnosis
of shoulder sprain/strain, cervical sprain/strain, cervical radiculopathy, and lumbar sprain/strain Petitioner
was given chiropractic manipulation and manual therapy. 12 visits were ordered. PX 2.
Petitioner attended chiropractic care through her next visit with Dr. Barnabas on 4/5/13. On that date,
Petitioner continued to complain of lower back pain 6/10 and left shoulder pain 8/10. Dr. Barnabas
returned Petitioner to light duty work with restrictions against lifting, carrying, and pulling more than 5 to
10 pounds and no stooping or bending. Petitioner was to remain on modified duty through 4/19/13. PX

2.
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Petitioner continued with chiropractic care as of 4/9/ 13. On that date it was noted that Petitioner started
work and had some increase in pain in her left shoulder and neck areas. PX 2. The range of motion of the
left shoulder and cervical areas were decreased with sharp and severe pain noted. However, some
improvement was noted in her condition. Petitioner continued with chiropractic care and reported
continued improvement in her cervical and left shoulder pain. She reported being able to perform
household and work chores with less pain and discomfort. PX 2. On 4/19113, Dr. Barnabas continued
Petitioner on modified duty through 5/3/13. PX 2. At trial, Petitioner testified that she is able to perform
the light duty work.
On 4/24/13, Petitioner was reassessed by Dr. Carrion. Petitioner continued to report moderate sharp left
shoulder pain and moderate pain in her neck and left arm but was no longer experiencing numbness and
tingling in her 3-5th digits on the left hand. Petitioner continued to report moderate back pain.
Improvement since her first visit was noted at 30 -35%. 12 more visits were ordered. PX 2. Petitioner
attended chiropractic visits through 5/2/13 with some improvement noted but continued pain complaints.
PX2.
On 4/30/13, Dr. Barnabas noted "patient has low back and shoulder pain. The pain level is 7/10. She has
received 6-7 weeks of physical therapy and not doing better so sent to a pain specialist and orthopedic
surgeon". On exam, Dr. Barnabas noted left shoulder reveals tenderness on flexion and extension and
abduction. Jobe's and Neer's are negative. For her back forward flexion is painful." PX 2. Dr. Barnabas
referred Petitioner to Dr. Giannoulias for her left shoulder and to Dr. Chunduri for pain management. PX
2. On 517/13, Dr. Chunduri ordered an EMG of Petitioner's left upper and lower extremities. PX 2.
Petitioner reported continued left shoulder pain to Dr. Barnabas on 5/8/ 13 who continued his orthopedic
recommendations and was waiting for Dr. Chanduri's recommendations. On 6/4/13, Dr. Barnabas
continued Petitioner under the same restricted work duties. He was waiting for the EMG testing which
was not authorized. Petitioner testified that she continues to take prescribe pain medication.
Petitioner testified that she stopped seeing Dr. Barnabas and stopped going to PT because she could not
pay for the treatment. Furthermore, she testified that she could not see Dr. Barnabas until she brought
him the " study" he wanted. At trial, Petitioner requested authorization of the recommended testing and
for continued treatment pursuant to Section 8(a) of the Act. Petitioner testified that her left arm and neck
continue to hurt. Home exercises are helping but she is unable to carry her baby or perform household
chores due to her shoulder pain. Petitioner testified that she had no shoulder pain before this accident.
Petitioner was not specific at trial regarding a request for continued low back care but focused primarily
on her left shoulder complaints.
Matt Romine testified at trial in his capacity as the manger at the Me Donalds where the accident occurred.
He has worked 18 years for Respondent. Mr. Romine testified that Petitioner returned to light duty
accommodated work the first week of April2013. He testified that Petitioner returned to full duty work at
the end of April or beginning of May 2013 and has been perfonning her full duties since that time. He
has observed Petitioner performing these duties and has not observed Petitioner having any difficulties or
complaints while working full duty.
RX 4 is a video of the accident as it occurred on 3/1 /13 at approximately 12:47 pm. Prior to that time the
video depicts Petitioner working the drive thru window using both arms actively. The video depicts a
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vendor working on the beverage machine near the window. At approximately 12.47 pm a metal object
falls from the beverage machine area apparently striking Petitioner's left elbow region. The object does
not appear to strike Petitioner's head, neck or left shoulder. The Arbitrator notes the action occurred very
quickly. Petitioner is seen thereafter holding her left elbow or the area just above her left elbow with her
right hand. Petitioner is seen working a few more minutes at the drive thru window clutching her elbow
on a few occasions but continuing to use both arms although somewhat favoring the left arm. RX 4.
At Respondent's request, Petitioner attended a Section 12 exam with Dr. Lanoff on May 9, 2013. Dr.
Lanoffreviewed Petitioner's medical records from Dr. Barnabas and Dr. Carrion and reviewed the lumbar
and shoulder MRI reports and films. Dr. Lanoff noted that the lumbar MRI showed a minor disk
protrusion which he noted was "nonnal for age and not clinically relevant." He noted the left shoulder
MRI was "negative" showing a "mild biceps tendinosis in the distal supraspinatus tendon, which is seen
quite commonly and nonnal for age. This is obviously not posttraumatic tendinosis. This is not an
uncommon finding and certainly does not correlate to the patient's symptoms."
Petitioner reported cervical, left shoulder, left ann, thoracic and lumbar pain with pain down the left leg to
the knee and to the foot. Dr. Lanoff perfonned a cervical, shoulder and lumbar exam with many positive
Waddell findings on lumbar exam. Dr. Lanoff opined that Petitioner's exam was considerably nonorganic
but not exaggeratedly so. Based on his exam of Petitioner and on his reading of tht: "pristine" MRI tests
he concluded "I do not see any physical malady in this woman. I do see nonorganic pain behaviors, in
addition to the lack of any objective pathology. I do not see any medical diagnosis other than subjective
complaints that are out of proportion to the objective findings with the possibility of some possible soft
tissue cervical and trapezius injuries. However, this is complicated by the fact that she complaints of pain
in the majority of her body on her left side." Dr. Lanoff concluded that the trapezius strain may be related
to the accident of 3/1113 but "by now it should have improved after eight weeks. I would state it is no
longer related." RX 2. Dr. Lanoff "released" Petitioner to full duty unrestricted work and placed her at
MMI. He determined that no further testing or treatment was necessary.
Dr. Lanoff viewed the work accident video the day after his observations at the Section 12 exam and
wrote another report after viewing the video on 5/10/13. He determined that the metal rack struck
Petitioner on the left upper ann just above the elbow and her left lower extremity. He further noted that in
his view the object did not strike any portion of Petitioner's head, neck shoulder or anywhere along her
cervical, thoracic or lumbar spine. RX 3. Petitioner is seen on the video thereafter holding her left
forearm, elbow and left lateral upper ann. Dr. Lanoff wrote, "based upon the video, I do not see any
injury to the patient's cervical spine, trapezius, or left shoulder. There may have been a glancing blow to
her left upper arm and to the left forearm, however, I do not see any significant impact, let alone impact to
the areas that she claimed in the office. The video does not change my opinion in any way." RX 3.
CONCLUSIONS OF LAW
The above findings of fact are incorporated into the following conclusions of law.

F. Is Petitioner's current condition of ill-being causally related to the injury?
The Arbitrator initially notes that accident is not al.-issue. ARB EX I. Petitioner was clearly struck by a
falling metal object at work on 3/1/13 as depicted in RX 4. However, Respondent disputes whether
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Petitioner's continued complaints and request for continued medical treatment are casually coMected to
that injury. The Arbitrator finds Petitioner failed to prove her current condition of ill-being is causally
related to the March 1, 2013 accident, as she reached maximum medical improvement for her documented
complaints as of May 9, 2013.
In support thereof, the Arbitrator places greater weight on the video footage of the March 1, 2013
incident, as well as the opinions of Dr. Martin Lanoff as supported by that video. The Arbitrator notes
that Dr. Lanoff examined Petitioner and issued his opinions regarding her condition and maximum
improvement prior to viewing the video. Dr. Lanoff viewed the video the day after the Section 12 exam
and noted that his opinions were buttressed by the video depiction of the accident. The Arbitrator agrees.
At best, the video depicts Petitioner being struck in the left forearm by a falling object. The video of the
incident shows the object did not strike Petitioner in the neck or left shoulder, as she testified. She did not
appear to have been jostled or to stumble once struck. Petitioner did not grab her shoulder or neck after
the incident occurred. A minute or so after the incident, she grabbed her left arm around her elbow.
Again, the Arbitrator places great weight on the footage of the incident, which does not show an injury to
the neck or shoulder as Petitioner originally complained of to her treating physicians and for which she
received extensive conservative treatment.
Again, the Arbitrator notes that Dr. Lanoff noted Petitioner had extreme complaints of pain without any
objective findings on exam. Dr. Lanoff opined that Petitioner possibly suffered soft tissue cervical and
trapezius injuries but that this strain was no longer related to the accident of 3/1113 as the condition
should have improved after eight weeks. He further opined that Petitioner's exam and the video did not
support Petitioner's complaints of pain in the majority of her body on her left side. RX 2. The Arbitrator
finds Dr. Lanoffs opinions persuasive and finds Petitioner reached maximum medical improvement on
May 9, 2013 for her initial complaints of pain. As such, Petitioner failed to prove her current condition of
ill-being is causally related to the March 1, 201 3 incident.

J. Were the medical services provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Based on the findings on the issue of causal coMection, the Arbitrator further finds that Respondent is to
pay Petitioner the reasonable and necessary medical expenses incurred through May 9, 2013 pursuant to
Sections 8 and 8.2 of the Act. Respondent shall receive credit for amounts paid.

K. Is Petitioner entitled to any prospective medical care?
Based on the Arbitrator's findings on the issue of causal connection, the Arbitrator further finds that
Petitioner is not entitled to prospective medical care or expense pursuant to Section 8(a) of the Act.

M. Should penalties or fees be imposed upon Respondent?
Based on the Arbitrator's findings on the issue of causal connection and on the opinion of Dr. Lanoff, the
Arbitrator further finds that Respondent's conduct was not unreasonable or vexatious so as to justify the
imposition of the requested penalties under Section 19(k) of the Act. Insofar as the request was made
based on Respondent's failure to authorize additional medical treatment, Petitioner's request is further
denied.
4
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STATE OF ILLINOIS

)

) ss.
COUNTY OF WILL

)

IZI Affinn and adopt (no changes) LJ Injured Workers' Benefit Fund (§4(d))
D Affinn with changes
0 Rate Adjustment Fund {§S(g))
D Reverse
0 Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Nunzia Maciacci,
Petitioner,
vs.

14I\VCC0246
NO: 13 WC206

Partyline Distributions,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b0 having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, temporary total disability, medical expenses, and permanent disability, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 111.2d 327,399 N.E.2d 1322,35 III.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 7, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

14I\¥CC0246

13 we 2o6
Page2

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Qircuit Court.
DATED:

MJB:bjg
0-3/17/2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

MUCIACCI, NUNZIA

1 413WC000206
I \~ CC 0 2 4 6

Case#

Employee/Petitioner

PATRYLITE DISTRIBUTION
Employer/Respondent

On 6/7/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2988 CUOA LAW OFFICES
ANTHONY CUOA
6525 W NORTH AVE SUITE 204
OAK PARK, IL 60302

2437 WESSELS & SHERMAN PC
ANTHONY J CARUSO JR
2035 FOXFIELD RO
STCHARLES, IL 60174

.,
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STATE OF ILLINOIS

)SS.

COUNTY OF KANE

)

D Injured Worker.;' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

t8J None of the above

ILLINOIS WORKERS' COl\llPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Nunzia Muciacci

Case# 13 WC 206

Employc:c/P~:titionc:r

v.
Partylite Distribution

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, Arbitrator of the Commission, in the city of
New Lenox, on May 1 5, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

A.

0

B.

0

C.
D.

[gl Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

E.
F.
G.
H.

I.

J.
K.

L.
M.
N.

0
0

0
0
0
0
0

0
0
0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?
What temporary benefits are in dispute?
0 TPD
0 Maintenance
D TID
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

0. Oother
/CArbDec/9(b) 1110 /00 W. Randolph Street 118-100 Chicago, IL 60601 J/218f.l-66/ 1 Toll-free 8661351· 3033
Web :nte: m vw.iwcc. il.gov
Dmvn.rlale o.fflce:s; Collin:svllle 6/8/J-1~3450 Peoria 309167/. J0/9 Rockfon/8151987-7292 Springfield 2171785-7084

FINDINGS

On the date of the alleged accident, September 19, 2012, Respondent was operating under and subject to the
provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
ORDER

Denial of Beneficent:
Because the alleged accidental injuries did not arise out of the employment, benefits are denied.
RULES REGARDING APPEALS Unless a party flles a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT oF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
Petitioner testified that on September 19,2012, she was on her break in the company cafeteria (lunchroom) at
approximately 1: 15 - 1:30 p.m when the accident as alleged herein occurred. Under the Personal Comfort
Doctrine, the arbitrator finds that the Petitioner was "in the course of' her employment at that time and place.
Petitioner further testified that she was sitting in a chair. The chair was bard case plastic with a metal frame and
was not on wheels per the Petitioner's testimony and two Respondent witnesses with no indication that it was
broken. Petitioner testified that the chairs were slippery and had been so for some time before the accident.
As such, the Petitioner testified that she stood up, the chair slid, and she fell to the ground. A co-worker
testified on behalf of the Respondent that she saw the Petitioner stand-up, lose her balance, and fall to the floor.
Further, the Petitioner' s supervisor testified on behalf of the Respondent that after the incident, she arrived in
the cafeteria and she noticed that the floor was neither slippery nor wet; there was no debris nor objects on the
floor and the chair was not broken.
Based upon a review of Petitioner's testimony along with the two Respondent witnesses and the record as a
whole, the arbitrator finds that the Petitioner failed to prove that her injuries "arose out of' her employment with
the Respondent. In support of this finding, the Arbitrator cites the case of 12 IWCC1090, Henderson v. State of
Illinois. Department of Human Services (see attached), where it was found that the Petitioner failed to prove that
her injuries arose out of her employment when sitting in a hard cast plastic chair with a metal frame and was not
on wheels and which slid out from under her, causing her to fall and injure herself. As such, compensation is
denied.
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STATE OF ILLINOIS

)

COUNTY OF WILL

)

) ss.

I:J Affinn and adopt (no changes) CJ Injured Workers' Benefit fund

0

0
0
0

Affirm with changes

~ Reverse IAccidend

18]Modify

~

Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

PTD/F:~tal denied

[g} None of the above

BEFORE THE ILLINOIS WORKERS' COtviPENSATION COMMISSION
GILDA C. HENDERSON,
Petitioner,

NO: 06 we 47122

vs.
STATE OF ILLlNOIS

DEPARTMENT OF HUMAN SERVICES,

12IWCC1090

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
medical expenses, and nature and extent, hereby reverses the Decision of the Arbitrator on the
issue of accident for the reasons set forth below and vacates the awards of medical expenses and
pennanent partial disability.

FINDfNGS OF FACT AND CONCLUSIONS OF LAW
l) Petitioner testified that on August 14, 2005, she was sitting in a chair and fell out of it.
2) Petitioner testified that the chair was in the day room of the Baker housing unit and she
recalled that the floor had been waxed the ni~ht before.
3) Petitioner testified that she was sitting in the chair nod writing notes. Titc chair was hardcast plastic with a metal frame :md w:.s not on wheels. There was a table in front of her.
4) Petitioner testified that, as she was sitting in the chnir, it "just lett from underneath" her
and she fell to the floor.
Oased upon a review of Pt:titioncr's testimony and the record as a whole, we tind that
Petitioner tailed to prove that hc::r injuries arose out of her employment wi th Respondent and find
th:ll she was not exposed to an increased risk by merely sitting in the c hair. Even assuming that
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the floors were waxed the nigbt before, Petitioner has failed to prove how this fact contributed to
her falling out of the chair, which was not on wheels. The Commission declines to find a
compensable accident under the facts of this case.

IT IS THEREFORE ORDERED BY TilE COtvlMISSION that the Decision of the
Arbitrator is reversed on the issue of accident and benefits are denied.
IT IS FURTHER ORDERED BY TilE COMMISSION that the Respondent shall have
credit for nil amotmts paid, if nny, to or on behalf of the Petitioner on account of said accidental
injury.
DATED:

OCT - 9 ZOIZ

II J /

(~

j ~~-~ Jl.flhtV
~ o.

c11~.71(};1tt:

ri"dt

.I

,.

J~dla1~
Yolainc Dauphin

/ld..,~v.~~
Ruth W. White

SEI
0: 8/16/12

49

..

ILLINOIS WORKERS' COMPENSATION COMMISSION

14 1

NOTICE OF ARBITRATOR DECISION

HENDERSON, GILDA C

Case#

0-De-c 011-Linc

w~·lee~~o

06WC047122

Empfoyee/Petltioner

STOF IL DEPT OF HUMAN SERVICES
Employer/Respondent

12IYlCC1090

On 11122/201 I, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
Jf the Conunission reviews this award, interest of 0.05% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0139 CORNFIELD & FElDMAN
JIM M VAINIKOS ESQ
2 5 E WASHINGTON ST SUITE 1400

CIIICAGO. 1l60602-1803

0639 ASSI5TANT ATTORtlEY GENERi\L
CHARLENE C COPElAND
100 W RANOOLPI1 ST 1JTH FL
';Hit.:AGU, IL 60601

1745 DEPT OF HUMAN SERVICES
euREI\U CF RISK MANACEMEtH

lOON NINTH ST
ROOM 103

:.. PP.!'lGH!:LD !L S::!iC5

t

'iC~ ST EMPLOYMENT RETIREMENT SYSTEt.tS

:'! 1(.11 S VETERANS FARKWA'!'
FO SOX 19255
:.PRINGFtELO, IL 6279·1 9255

NOV 2 2 2011

246

·•

STATF. OF ILLINOIS

~-Ut!..l'

)
)

COUNTY OF WILL

f.!!I•L.IIII!

D fnjured Workers ' qhUiif~i.w~JM(J))
0 Rate Adjustment Fund (§8(g))
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1:8] None of the :1bove
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ARBITRATION DECISION
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Case# 06 WC 47122

Employ=dl'etitioner
v.

STATE OF ILLINOIS
DEPARTMENT OF HUMAN SERVICES
Employer/Respondent

12I~/CC1090

i\.n Application for Adjustment of Claim was filed in this mau~r. and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, arbitrator of the Commission. in the city of
Joliet , on April 20. 2010 and Decem ber·13, 201 0 . After reviewing aU of the evidence presented, the
arbitrator hereby makes fmdings on the disputed issues checked below, and attaches those findings to this
document.
DJSrVTED ISSUES

A.

0

B.

D

Was the respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

c. ~

Was there ali employee-employer relationship?

Did an accident occur that arose out of and in the course of the petitioner's employment by the
respondent?

E.

0
D

Was timely notice of the accident given to the respondent?

f.

~

Is the petitioner's present condition ofill·being causally related to the injury?

G.

0

What were the petitioner's earnings?

H.

What was the petitioner's age at the time of the accident?

I.

0
0

J.

rEJ

Were the medical services that were provided to pt:tition~r reasonable and necessary?

K.

D

What an11mnt of compensation is due for temporary total disability?

D.

What was the date of the accident?

What was the pditiont:r's marital status at the time of the accident?

L. ~

\Vhat is the nature and extent of the injury?

M.O

Should pcnaltibs or fees be imposed upon the .-c~pondcnt?

0
() 0
N

Is !he respondent due any credit?

Othc;

L' l.-/on.:c ri·r?~
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• On August 14, 2005 , the respondent was operating under and subject to the provisions of the Act.
• On this date, an employee-employer relationship did exist bc:tween the petitioner and respondent.
• On this date, the petitioner did sustain injuries that arose out of and in the course of employment.
• Timely notice of this accident was given to the respondent.
• In the year preceding the injury, the petitioner earned S 38,234.04 ; the average weekly wage was.$ 735.27 .
• At the time of injury, the petitioner was 35 years of age, single with -0- children under 18.

• Necessary medical services hove not been provided by the respondent.
• To date, $ .:Q: has been paid by the respondent for TID and/or maintenance benefits.
ORDER

• The respondent shall pay the petitioner the sum of $ 441.16/week for a further period of 15 weeks, as
provided in Section 8d(2} of the Act, because the injuries sustained caused 3% Joss man as a whole.
• The respondent shall pay the petitioner compensation that has accrued from August 14, 2005 through
December 13, 2010, and shall pay the remainder of the award, if any, in weekly payments.
·• The respondent shaU pay the further sum of$ 3,419.56 for necessary medical services, as provided in
Section 8(a) of the Act.
·
• The respondent shall pay$ _ _ in pena.Jtics, as provided in Section l9(k) ofthe Act.
• The respondent shall pay $ _ _ in penalties, as provided in Section 19(1) of the Act.
• ,The respondent shall pay $ _

in attorneys' fees, as provided in Section 16 of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Revh!w within 30 days after receipt of this
decision, ond perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATE:\IENT OF INTEREST RATE

If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision ofArbitrator shaiJ accrue fi·om the date Iis ted below to the day before the date of payment; however,

if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

S1gn~tur c

ofurbi1ra10r
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rn rssponsa to Ar.b:i.t:rator's decision relating to ' "Cn (Did an @CDU.dalllkoccur·
that a.rosa out of and :in tha course of the petitioner's emp~by the
respondent? and "F" (Is the petitioner' a present condition of ill-being
causa1ly J:elatad to ~· injU%J'?)
facts:
. . the ArbitratoJ: fin~ the .following
.

The Pet~tioner is an employee of the State of Illinoi~, Department
of Human Services Treatment Detention center. Her date of hire was Hay
7, 2001. Her job title was Security Therapy Aide 1. Her job duties were
to secure residents in the facility by recording activity and reporting
activities to the control center. The treatment faciiity is . a maximum
security detention· center. The inmate/residents are locked behind solid
doors with chuckhole entry. Some other duties include. constant walking,
charting, and standing. Every door and entryway has a lock for which
~he has a key.
On Apgust 14, 200?, Petitioner had another accident while assigned
to the Baker housing unit·. It was during the night shift and the
floors were being ~axed. Petitioner testified that she was sitting on
a plasbic hard-cast ch~ir at a table. While sitting, the chair started
to slide out from undet her and Petitioner fell to the floor. She hit
her right side, includi'ng her right hand, back, and head. Petitioner
treated immediately at U~lversity of Illinois Medical Center and was
diagnosed with right tl(rist pain, cervical spine muscle spasm, and
dizziness . A CT sea~ was performed of the neck with normal ~indings.
The Arbitrator finds that Petitioner had an accident arising out
of and in the course . of her employment and that the subsequent
treatment was causally related and notes the commission decision in
the case of· Gossett v. Hoopesto·n Hemorial Hospital 01 we 32621 (2005)
In response ·t:c;· Arbitrator's decision relating to "L" (What is the nature
and extent of the injury?) the Arbitrator finds the following facts:

The Arbitrator finds that Petitioner had a diagnosis of right
wrist pain, neck spasms, and dizziness awards 3% man as a whole under
Section Od(2).
In rtUponse to Arbitrator's decision relating · td "J" · (Were the medical
services that were provided to petitioner :taasonable and necessary?) the
Arbitrator finds the following facts:

The Arbitrator, after finding for the Pe titioner as to accident
f1nds the Res po ndent liable f o r the foll owing medical
bills incurred for treatment at this poinL to Petitioner:

and causation,

Univ. of Ill. Medical Center
Treatment for right hand ( $ 7 62 .00} and
cervical spine ($2,057 . 0 0)
Joliet Pa i n Center
Tredl:llleiJL tor left and r ight hands;
cervical spine
TOTAL

$2,819.00

6 00.56

$3,419.56

0 i . ~'!Ji .r ·a c~
1 t:;.,
..!!.. iii \J
.A. 0 9
"'_ 0
"'1

L__, _ _ _ _ _ _ _
·
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

[g) Affirm and adopt (no changes)

0 Affirm with changes
0 Reverse
D Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
rgj None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Richard Bavaro,
Petitioner,

1 4 I \V CC 0 2 4 7
NO: 12 we 13367

vs.
Chicago Tribune,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § l9(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
temporary total disability and medical expenses, and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322,35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 17, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

14IWCC0247
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $33,200.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

APR 0, 1014

M!t:~"'-t'lilt--{LtJ

Thomas J. Tyrrell
MJB:bjg
0-3/17/2014
52

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

CORRECTED

14IWCC0247
BAVARO, RICHARD

Case#

12WC013367

Employee/Petitioner

CHICAGO TRIBUNE
Employer/Respondent

On 6/17/2013, an arbitration decision on this case was filed with the Illinois Workers• Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not

accrue.
A copy of this decision is mailed to the following parties:

0664 LAW OFFICE OF JOSEPH G HAFFNER
800 WAUKEGAN RD
SUITE200
GLENVIEW, IL 60025

1120 BRADY CONNOLLY &MASUDA PC
SURABHI SARASWAT
ONE N LASALLE ST SUITE 1000
CHICAGO, IL 60602

.I
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STATE OF ILLINOIS

)

- }SS.
COUNTY OF Lake

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§S(e)IS)
~None of the above

CORRECTED
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Richard Bavaro

Case# 12 WC 13367

Employee/Petitioner

v.
Chicago Tribune

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Lee, Arbitrator of the Commission, in the city of Waukegan,
on March 20, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
0

Diseases Act?
Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?

0

E.

D Was timely notice of the accident given to Respondent?

F.

1:8] Is Petitioner's current condition of ill-being causally related to the injury?

G.

H.
I.

J.
K.

D What were Petitioner's earnings?
0 What was Petitioner's age at the time of the accident?
0 What was Petitioner's marital status at the time of the accident?
0 Were the medical services that were provided to Petitioner reasonable and necessary?
[g)

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~ What temporary benefits are in dispute?
0 TPD
0 Maintenance
181 TID
M. D Should penalties or fees be imposed upon Respondent?
N. ~ Is Respondent due any credit?

0.

D Other

/CArb!Jec/9(b) 2110 100 W. Randolph Street 118-200 Chicago. IL 60601 J/2/BJ.I-6611 Toll-free 866/JJ:Z-JOJJ
Web site: W\VIv.iwcc.ll.gov
Do111nsta1e offices: Collinsville 61813-16-3450 Peoria J091671·30/9 Rockford 8/51987-7292 Springfield :Z/71785-7084

FINDINGS

On the date of accident, November 2, 2011, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $70,145.40; the average weekly wage was $1348.95.
On the date of accident, Petitioner was 57 years of age, married with 0 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$20683.44 for TID, $
$10,966.50 for other benefits, for a total credit of$31 ,649.94.

for TPD, $

for maintenance, and

ORDER

The Respondent shall pay the Petitioner ITD benefits of$899.30 for 72 weeks pursuant to Section 8b ofthe Act.
See attached
The Respondent shall pay for prospective medical care for Petitioner's total knee arthroplasty pursuant to
Sections 8a and 8. 2 of the Act. See attached
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

I

6/tt.f fJ
Date

ICArb0ecl9(b)

'
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(C)

Did an accident occur that arose out of and in the course of the Petitioner's

employment by Respondent

1. The Petitioner testified that on November 2, 2011, and prior thereto, he was employed

by the Respondent as a truck driver, and on said date and time, he was working in Lake
Zurich, Illinois. The Petitioner further testified that while performing his duties at said
place and time, and while in the process of climbing up in to the tractor of the tractor
trailer, he was caused to slip as he was extending his left leg up to what would be the
third step on his climb up the trailer. The Petitioner testified that, as a result of his left
foot slipping, gravity caused his body to fall toward the ground, and in an effort to keep
himself from falling to the ground, he held tightly to the truck, which caused him to
sustain an injury to his right leg. He further testified that, at that time, he felt
considerable pain in the right knee, but stepped down to the ground and attempted to walk
off the pain. Petitioner further testified that he proceed to his next stop in Arlington
Heights and, while standing on the loading dock at this stop, he squatted down to reach
the handle of the rear door of the truck, and while doing so, experienced a sudden sharp
pain in the right knee. Petitioner testified that he returned to the shop in Chicago and
immediately went to the emergency room for treatment.
2. That the medical records (Petitioner's Exhibits numbers 1 and 2) contain a history as
given to Concentra Medical Center and Dr. Baker at Wheaton Orthopaedics. Said history
is consistent with Petitioners testimony at arbitration.
3. Respondent presented no evidence in rebuttal.

,.
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4. Based on the aforementioned, the Arbitrator finds that the Petitioner sustained an
accident arising out of and in the course of his employment by Respondent on November
2, 2011.

(F) Is Petitioner's current condition of ill-being causally related to the injury:
1. Foilowing the injury, the Petitioner testified that be began to feel pain
immediately. After returning to his station, Petitioner testified that he was
seen at Northwestern Hospital Emergency Room. That same day, as required
by the Respondent, he made an appointment with the company's doctor,
Concentra Medical Center. Petitioner testified that he instructed the Concentra
Medical Center that he had an injury on the job on the previous evening,
November 2, 2011.
2. The Petitioner further testified, and the records reflect, that at the Concentra
Medical Center on November 3, 2011, the Petitioner was examined, diagnosed
with a leg/knee sprain and instructed to return to work with a no squatting or
knelling restriction, no climbing restriction as well as a no driving restriction.
Lastly, he was instructed to wear a knee brace. Thereafter, the Petitioner
testified that be had a follow up appointment and physical therapy was
recommended. Petitioner further testified that he underwent a few courses of
physical therapy without noticing any benefit The Petitioner further testified,
and the records reflect, that on November 15,2011 he was advised by
Respondent's doctor, Concentra Medical Center, to undergo an MRI of the
right knee, which was completed on November 18, 2011 . Petitioner further
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testified that, upon receiving the results of the MRI, Concentra Medical Center
directed him to schedule an appointment with an orthopedic surgeon.
3. Dr. Baker of Wheaton Orthopaedics examined the Petitioner on November 28,
2011. Dr. Baker opined, per his medical records and testimony, that the
Petitioner's symptoms were consistent with an exacerbation of a pre-existing
condition, with an impression of Osteoarthritis right knee with acute traumatic
synovitis. At that time, Dr. Baker proceeded with a steroid injection to attempt
to provide the Petitioner with some relief.
4. On December 19, 2011, the Petitioner once again was examined by Dr. Baker.
At said time, D~. Baker opined that the steroid injection afforded the Petitioner
some relief, but said relief lasted only a few days. As the Petitioner's condition
was otherwise unchanged, Dr. Baker ordered a Synvisc injection of the right
knee. On December 29,2011, the Petitioner was again examined by Dr.
Baker and was given the Synvisc injection.
5. The Petitioner next visited with Dr. Baker on January 26, 2012. At that time,
the Petitioner advised the doctor that the injection helped for about 2 weeks,
but his right knee pain had then returned to the pre-injection state. At that
time, Dr. Baker again examined the Petitioner and based on his examination,
Dr. Baker opined that all non-surgical measures had been exhausted, and as
such, recommended that the Petitioner undergo a right total knee arthroplasty.
6. The Petitioner next visited with Dr. Baker on April17, 2012. At said time, Dr.
Baker again examined the Petitioner and opined again that the Petitioner
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required a right total knee arthroplasty and that the Petitioner would be unable
to return to work until after said procedure was complete.
7. Dr. Baker testified that the Petitioner has been a patient of his for some time,
and specifically, that the Petitioner had previously been a patient of his for a
right knee injury in 2004 (Pet. Ex 3 page 7-8). Dr. Baker testified that he
performed a surgery on the right knee in May of 2004 and released the
Petitioner from treatment in October of2004. Dr. Baker testified that the
Petitioner sustained a hyperflexion injury as a result of the occurrence on
November 2, 2011 (Pet Ex 4 page 6-7) Dr. Baker further testified that, as of
his April 17, 2012 appointment with the Petitioner, he continued to note that
there was audible crepitation on bending and straightening of the right knee.
Dr. Baker further testified that when the Petitioner sustained the November of
2011 injury, this injury pushed him over the edge, that the injury was a
permanent aggravation of a pre-existing condition, causing pain since the date
of injury and the reason for the need for the total right knee replacement. (Pet
Ex 3 page 19-20 and Pet Ex 4 page 20) Dr. Baker further testified that he
made no such recommendation for a total knee replacement when releasing
the Petitioner back to work after the 2004 treatment. (Pet Ex 3 page 20) Dr.
Baker further testified that he bases his opinion that the injury of November
2011 caused the need for the right total knee arthroplasty as the Petitioner was
functioning well prior to the November 2, 2011 occurrence, and subsequent to
that, and as a result of the occurrence, his ability to ambulate declined. (Pet Ex
4 page 26-27}

\
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8. Dr. Brian Cole testified on behalfofthe Respondent. Dr. Cole examined the
Petitioner on two occasions, March 22, 2012 and September 29,2012. Dr.
Cole testified that he could not state that the Petitioner was a candidate for a
right knee replacement prior to the date of the occurrence, November 2, 2011,
specifically because he failed to ask the Petitioner the proper questions to state
such an opinion. ( Resp Ex 3 page 18, 24-25) Dr. Cole further testified that the
Petitioner did sustain an aggravation of a pre-existing condition as a result of
his work occurrence on November 2, 2011 and that the Petitioner is now a
candidate of a right knee replacement. ( Resp Ex 3 page 19 and 21) In short,
Dr. Cole opined that the Petitioner was not in need of a knee replacement prior
to the date of occurrence, November 2, 2011, that as a result of said
occurrence, the Petitioner aggravated a pre-existing condition and that the
Petitioner is currently a candidate for right knee replacement. Dr. Cole's
testimony provides no medically related opinions to suggest that the
Petitioners present condition of a medical need for a right total knee
arthroplasty is not causally related to the injury.
9. Based on the aforementioned and the Arbitrators review of the medical
records and testimony, the Arbitrator finds that the injury sustained by the
Petitioner was causally related to the accident ofNovember 2, 2011. The
Arbitrator finds that the opinions of Dr. Baker as expressed in the medical
records and the testimony ofDr. Baker, as well as the testimony of the
Petitioner, are more persuasive then the testimony of Dr. Cole.

'
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{K)

Is Petitioner entitled to any prospective medical care?
1. The Petitioner testified that Dr. Baker has advised that the Petitioner undergo
a right total knee arthroplasty. The Respondent's IME doctor, Dr. Brian Cole,
agrees with the recommendation of a right total knee arthroplasty. Per the
fmding in Section (F) above, the Petitioner is entitled to receive the
recommended medical care of the right total knee arthroplasty

(L)

What temporary benefits are in dispute?
1. The Petitioner testified that, due to the injuries suffered as a result of the
November 2, 2011 occurrence, he was instructed not to work from November
3, 2011 to the date of the hearing, March 20, 2013. The Petitioner testified
that, initially, from November 3, 2011 through November 28,2011, he was
instructed not to work by the Concentra Medical Center. Thereafter, since
November 28, 2011, Dr. Baker had instructed the Petitioner not to work and
said work restriction is permanent until a right total knee arthroplasty is
performed on Petitioner.
2.

The medical records of Dr. Baker corroborate the Petitioner's testimony.
Specifically, Petitioner's Exhibits 1 and 2, the medical records ofConcentra
Medical Group and Wheaton Orthopaedics, reflect work restrictions from
November 3, 2011 to present.

3. That Respondent presented the testimony of Dr. Cole to dispute the Petitioners
inability to work. Dr. Cole opines that the Petitioner may not return to work
without restrictions, but that those restrictions are unrelated to the injuries
sustained as a result of the November 2, 2011 occurrence. Dr Cole's

14I\VCC024'7
testimony is not credible as he testified that he has no opinion if the right total
knee replacement was required prior to November 2, 2011 and further testified
that the Petitioner is now a candidate for said replacement.
4. The Arbitrator fin~s that the Petitioner was temporarily totally disabled from
November 3, 2011 through March 20, 2013. That the Respondent shall pay
the Petitioner TID benefits of$ 899.30/week for 72 weeks which equals
$64,749.60.

(N)

Is the Respondent due any credit?

i. The Arbitrator finds the Respondent is due a credit for TID in the amount
of$ 31,649.94 representing TID paid in the amount of$20,683.443 and
long term disability payments paid in the amount of $10,966.50.

'
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

IZ! Affirm and adopt (no changes) ~Injured Workers' Benefit Fund (§4(d))
~ Rate Adjustment Fund (§8(g})
D Affirm with changes
D Second Injury Fund (§8(e)l8)
D Reverse
D PTD/Fatal denied
D None of the above
0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Erika (Granera) Moran, Widow and
next of kin to Michael Moran, Decasesd,
Petitioner,

14IWCC0248
NO: 01 we 50823

vs.
J & W Delivery Systems and Joseph Orto
d/b/a J & W Delivery Systems and the 11linoios

Treasurer, as ex-officio custodian of the
Injured Workers• Benefit Fund,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondents herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection, wages,
rate, permanent disability and medical expenses, and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 21,2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

01
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IT IS FURTHER ORDERED BY THE COMMISSION that commencing on the second
July 15 h after the entry of this award, the petitioner may become eligible for cost-of-living
adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.
1

IT IS FURTHER ORDERED BY THE COMMISSION that the Illinois State Treasurer
as ex-officio custodian of the Injured Workers' Benefit Fund was named as a co-Respondent in
this matter. The Treasurer was represented by the Illinois Attorney General. This award is herby
entered against the Fund to the extent permitted and allowed under Section 4(d) of the Act, in the
event of the failure of Respondent-Employer to pay the benefits due and owing the Petitioner.
Respondent-Employer shall reimburse the Injured Workers' Benefit Fund for any compensation
obligations of Respondent-Employer that are paid to the Petition from the Injured Workers'
Benefit Fund.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File f~ ~eview in C Gtourt.
DATED:

MJB:bjg
0-3/17/2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14J.WCC024S
(GRANERA) MORAN. ERIKA. WIDOW & NEXT
OF KIN TO MORAN, MICHAEL DECEASED

Case#

07WC050823

Employee/Petltloner

J & W DELIVERY SYSTEMS & JOSPEH ORTO
DBA J & W DELIBERY SYSTEMS & THE
ILLINOIS STATE TREASURER AS EX-OFFICIO
CUSTODIAN OF THE INJURED WORKERS'
BENEFIT FUND
Employer/Respondent

On 2/2112013, an arbitration de~ision on this case was filed with the illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

. 0641 HARRIETT LAKERNICK ESQ
203 N LASALLE ST
SUITE 2100
CHICAGO, IL 60601

BRADLEY H FOREMAN PC
120 S STATE ST
SUITE535
CHICAGO, IL 60603

4987 ASSISTANT ATTORNEY GENERAL
LAURA HARTIN
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

14 I \V CC02.4 8
STATE OF ILLINOIS

~ Injured Workers' Benefit Fund (§4(d))
~Rate Adjustment Fund (§8(g))

)

)SS.

COUNTY OF COOK

D Second Injury Fund (§8(e)l8)
D None of the above

)

ILLINOIS WORKERS' COl\'IPENSATION C01\1MISSION
ARBITRATION DECISION
FATAL

Erika (Granera) Moran, Widow and next of kin
to Michael Moran, Deceased,

Case # 07 WC 50823

Employee/Petitioner

v.
J & W Delivery Systems, & Joseph Orto, DBA J & W Delivery Systems,
and the Illinois State Treasurer,as ex·officio cu~todian of the
Injured Workers' Benefit Fund,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Milton Black, Arbitrator of the Commission, in the city of
Chicago, on August 23, 2012. After reviewing all of the evidence presented, the Arbitrator hereby makes
fmdings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

A. ~Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
B. ~Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Decedent's employment by Respondent?
D.

[gl What was the date of the accident?

E. ~Was timely notice of the accident given to Respondent?
F.

fXI Is Decedent's current condition of ill-being causally related to the injury'?

G. ~What were Decedent's earnings?
H.
I.

rxl What was Decedent's age at the time of the accident?
fXI What was Decedent's marital status at the time of the accident?

J. ~Who was dependent on Decedent at the time of death?
K.

0

Were the medical services that were provided to Decedent reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

rxl What compensation for permanent disability, if any, is due?
M. D Should penalties or fees be imposed upon Respondent?

L.

N.

0

Is Respondent due any credit?

0. Oother
IC Arb Dtc Fata/2110 /00 W. Ramlolph Strut #8-ZOO Chicago. IL 6060/ 3121814-66/1 To/1-frt:t 8661352·3033
Wt:b :ritr:: www.iwcc.il.gov
Down:rtatt: olfiu:r: Collinsville 6/81346·3450 Pt:oria 3091671-3019 RockfortlBJS/987-7292 Springfield 2171785·7084
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FINDINGS

On the date of accident, August 15, 2007, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Decedent and Respondent.
On this date, Decedent did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Decedent's death is causally related to the accident.

In the year preceding the injury, Decedent earned $60,275.40; the average weekly wage was $1,178.32.
On the date of accident, Decedent was 45 years of age, married with 1 dependent child.
Respondent hasnot paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
The Arbitrator finds that Decedent died on August 15, 2007, leaving 2 survivors, as provided in Section 7(a)
of the Act, including Erika Moran, widow, and Michael Joseph Moran, son.
ORDER

Respondent shall pay death benefits, commencing August 15, 2007, of$392.77/week to the surviving
spouse, Erika Moran, on her own behalf and$392.78/week to Erika Moran, natural parent and guardian of the
minor child, Micllael Joseph Moran, born May 23, 2005; until $500,000.00 has been paid or 20 years,
whichever is greater, have been paid, because the injury caused the employee's death, as provided in Section 7
of the Act.
If the surviving spouse dies before the maximum benefit level has been reached, and the children herein named
still survive, Respondent shall continue to pay benefits until the youngest child reaches 18 years of age;
however, if such child is enrolled as a full-time student in an accredited educational institution, payments shall
continue until the child reaches 25 years of age. If any child is physically or mentally incapacitated, payments
shall continue for the duration of the incapacity. If no children named herein are alive upon the death of the
surviving spouse, payments shall cease.

If the surviving spouse remarries, and no children remain eligible, Respondent shall pay the surviving spouse a
lump sum equal to two years of compensation benefits; all further rights of the surviving spouse shall be
extinguished.
Respondent shall make payments for not less than six years to any eligible child under 18 years of age at the
time of death.
Respondent shall pay 8,000.00 for burial expenses to the surviving spouse or the person(s) incurring the burial
expenses, as provided in Section 7(t) of the Act.

2
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Conunencing on the second July 15th after the entry of this award, Petitioner may become eligible for cost-ofliving adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.
The lllinois State Treasurer as ex-officio custodian of the Injured Workers' Benefit Fund was named as a coRespondent in this matter. The Treasurer was represented by the lllinois Attorney General. This award is hereby
entered against the Fund to the extent permitted and allowed under §4(d) of the Act, in the event of the failure of
Respondent-Employer to pay the benefits due and owing the Petitioner. Respondent-Employer shall reimburse
the Injured Workers' Benefit Fund for any compensation obligations of Respondent-Employer that are paid to
the Petitioner from the Injured Workers' Benefit Fund.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

February 20. 2013
Date

Signature of Arbitrator

FEB 21 2013
FINDINGS OF FACT
This claim has been filed on behalf of Erika Moran, widow, and Michael Joseph Moran, son, of Michael
David Moran, the decedent. The named Respondents are J&W Delivery Systems (hereinafter (J&W), Joseph
Orto doing business as J&W Delivery Systems (hereinafter ..Orto..), and the Injured Workers' Benefit Fund.
J& W did not maintain workers' compensation insurance. Orto appeared at the hearing, was represented by

counsel, and participated in the proceedings. The lllinois Attorney General's office appeared on behalf of the
lllinois State Treasurer, as ex-officio custodian of the Injured Workers' Benefit Fund, and participated in the
proceedings. The Petitioner alleges that on August 15, 2007 the decedent was employed by J&W as a night
driver to deliver luggage and that while making deliveries he was involved in a single vehicle crash, which
resulted in his death.
Orto was called as an adverse witness. He further testified upon questioning by his attorney and by the
assistant attorney general. Orto testified that he was the owner of J&W, which was incorporated in lllinois. Orto
3
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testified that he was the president, sole shareholder, and sole member of the board of directors. He testified that
the corporation was not still in existence. He then testified that he has not filed an annual report for 2011, "so it
should be dead". He then testified that he did not ever have a statement of dissolution. Orto testified that J&W
closed in March of 2009 and was incorporated in December of 1999. He then testified that J&W was "obviously
not" dissolved.
Orto testified that J&W delivered mishandled airline luggage and that it also delivered tires outside of
lllinois. Orto testified that J&W worked out of O'Hare and Midway airports in addition to airports in Memphis
and San Antonio and that J&W had contracts with more than 50 airlines. Orto testified that he had rented a
warehouse in Schiller Park, lllinois, that the airlines would phone in job orders and provide work tickets, and
that he, his wife, or his daughter would pick up luggage at the airport and deliver to the warehouse. Orto
testified that delivery persons never went to the airport, that they only picked up luggage at his warehouse, and
that there was no set employee delivery schedule. Orto testified that Gene's Delivery Service (hereinafter
"Gene's) sublet space in his warehouse, did the same work as J&W, and sometimes delivered luggage for J&W.
Orto testified that when he closed his doors, that he walked out on his lease, and that that court case "is over".
Orto testified that drivers would show up at different times, that he had no assurance the drivers would
show up, that sometimes he had to call drivers to come in, and that sometimes he had to make deliveries
himself. Orto testified that he did not chastise drivers if there were not there to make deliveries. Orto testified
that he did not supply telephones or two way radios to the drivers and that the drivers could call in on their own.
Orto testified that he did not hire the drivers and that they were independent contractors. Orto testified that he
believes he had written contracts with the drivers specifying independent contractor status but that he could not
find any of the signed contracts. Instead, he brought in a blank unsigned agreement form (RX2) and a blank
tmsigned illinois Workers Compensation insurance rejection form (RX3 ). Orto testified that he did not instruct
drivers on what work orders they had to take or what routes to use. He testified that deliveries were divided into
zones based on distance from the airport, which was the basis for payment rates. Orto testified that a few weeks
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before decedent's accident he provided drivers with shirts with had the J&W logo, that drivers were not required
to wear these shirts, that there was no dress code, and that drivers did not have J&W signage on their vehicles.
Orto testified that he did not control the drivers. Orto testified that if a driver could not complete a delivery, he
was required to call back to the office. Orto testified that drivers were paid a percentage of what the airlines paid
per each delivery and that the airlines did not all pay the same rate. Orto testified that drivers submitted groups
of luggage invoices periodically to be paid. Orto testified that drivers were not paid for gas or car maintenance
nnd that insurnnce nnd nny other benefits were not provided. Orto testified that he did not withhold income or
social security taxes and that he would submit 1099 tax forms.
Orto confirmed that the decedent was one of the drivers for J&W. Orto could not recall how the
decedent was hired and thought it was a few months before the accident. Orto testified that he required proof of
insurance for the vehicle used for deliveries. Orto testified that he found out about the decedent's death when he
tried to call him about some luggage that the decedent had picked up for delivery and the bags had not yet been
returned. Orto testified that he called the decedent's wife and found out about the car crash. Orto testified that
he received some of the undelivered luggage that had been left in the decedent's car and that he delivered this
luggage himself. Orto testified that after the accident there were a number of work slips for delivered luggage
that was submitted by an attorney for the Petitioner. Orto testified that he could not turn these slips into the
airlines to be paid himself but that he paid out what was owed through the attorney.
Orto testified that sometimes the decedent made deliveries for Gene's, and Orto submitted a purported
check from Gene's (RX5). Orto also testified about a group of luggage slips and job tickets (RX6) and luggage
information from the undelivered baggage (RX4). These group exhibits include luggage information for bags
taken by the decedent to be delivered on August 14, 2007, the night of the accident. Orto testified that some of
the work orders were J&W and that some of the luggage tags with the same date were from Gene's. Orto
testified that he does not know which delivery service the decedent was driving for at the time of the
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accident. He had two work orders from Gene's and four from J&W. Orto testified that he was aware that
the decedent worked another job during the day.

J & W did not have workers' compensation insurance at the time of the decedent's accident (PXll).
James Oesterreich testified that he was employed by AJR International (hereinafter "AJR"). He verified
that the decedent worked for AJR as an electronic manufacturer manager and that the decedent was so employed
during August of 2007. He testified that at that time, the decedent worked the 6:00 am to 2:30 pm shift at AJR.
He testified to a payroll record for the decedent covering 51 weekly checks issued from September l, 2006
through August 10, 2007. Excluding vacation pay, the AJR annual earnings are $50,846.40, which divided by
51 equals $996.99 (PXIO B).
The Petitioner testified that she is the widow of Michael Joseph Moran. They were married on December
23, 2006 (PXl). She testified that they have one child, named Michael David Moran, who was born on May 23,
2005 (PX3). The Petitioner testified that the decedent started working for J&W in February of 2007 or in 2006.
The Petitioner testified that the decedent worked three days a week for J&W. She testified that this was set by a
schedule, but it changed every week. The Petitioner testified that the decedent's hours at J&W were flexible but
that he did not make his own schedule. The Petitioner testified that the decedent worked nights and never went
to work before 6:00pm, because he had another job as a manager with AJR during the day. She testified that the
decedent had worked for AJR since 1984 or 1985. He worked there full time for AJR from 9:00am to 5:00pm.
The Petitioner testified that she had heard of Gene's but did not know if the decedent had worked for Gene's.
The Petitioner testified that decedent drove his own vehicle during deliveries for J&W. He was paid
based on how much luggage he delivered. The Petitioner was not sure if the decedent was paid hourly. The
Petitioner testified that the decedent paid for his gas. The Petitioner testified that the decedent had a uniform for
work, which was a shirt with initials. She testified that the decedent had the uniform towards the end of his
employment with J & W. She was not sure if he had it for three weeks or a month prior to the accident. The
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Petitioner was not sure if the decedent was required to wear it every day he worked. She believed he wore it
most days he went to work.
The Petitioner testified she found out about the decedent's death when she received a phone call from
the police department. She was told she would have to come and identify the body at the coroner's office. The
decedent was driving his vehicle at the time of the accident. The Petitioner testified that according to the death
certificate the decedent died at the scene. The death certificate states that the decedent died of traumatic
asphyxia and compression of the chest from a SUV roll over on August 15, 2007 at approximately 2:19am
(PX2). He was pronounced dead at 3:25am. The accident occurred on Interstate Highway in Peotone Township
in Will County lllinois (PX2).
The Petitioner recovered a number of items from the vehicle. She recovered a document reciting the
name and telephone number of J&W, the names and cell phone numbers of 5 dispatchers, and the names and
cell phone numbers of 44 drivers. The decedent's name and cell phone number are among the listed drivers
(PX7). She also recovered a work order from the night of the accident. The work order is for luggage from
British Airway and states that it will be delivered by J&W to 1550 State, Rt. 50 Bourbonnais 60914 (PX6).
Petitioner also presented tax form 1099 from 2007 and 2008 issued by J&W to the decedent. The 2007 form
1099 shows $7,509.00 and the 2008 form 1099 shows $1,920.00 for a total of $9,429 (PX9).

CONCLUSIONS OF LAW

Was the Respondent operating under and subject to the Illinois Workers' Compensation Act?
It is undisputed that J&W was a delivery service that required carriage by land, loading and unloading of
luggage, the operation of a warehouse, and gasoline driven motor vehicles. Therefore, it was operating under
and subject to the lllinois Workers' Compensation or Occupational Diseases Act.

Was there an employee-employer relationship?
Orto testified that he did not control the drivers. The Arbitrator fmds Orto's denial of control, as well as
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most ofOrto's testimony, to be lacking in credibility.
The document recovered from the vehicle crash listed name and telephone number of J&W, the names
and cell phone numbers of 5 dispatchers, and the names and cell phone numbers of 44 drivers, including the
decedent. That document in the possession of the decedent, while in the performance of his work, strongly
suggest that J&W and its drivers could and would be in contact to determine status and to assert control.
Orto testified that delivery persons had no set employee schedule. However, he further testified that the
decedent worked another job during the day. Accordingly, Orto knew that the decedent worked nights at J&W.
Orto testified that he provided drivers with shirts with had the J&W logo and that drivers were not
required to wear the shirts. The Arbitrator does not believe that drivers were provided with shirts that drivers
were not required to wear.
Orto testified to written independent contractor agreements that he failed to produce. The blank unsigned
forms that he submitted are given no weight. The Arbitrator does not believe that drivers executed written
independent contractor agreements.
Orto testified that sometimes the decedent made deliveries for Gene's, and Orto submitted a purported
check from Gene's. There is no explanation of or independent corroboration for the issuance of the purported
check. That document is given no weight. There is no credible evidence that decedent worked for Gene's.
The nature of J&W's work in illinois is the pickup and delivery of mishandled luggage. Based upon all
of the credible evidence, the Arbitrator is persuaded that the decedent was employed by J&W to perform the
delivery of mishandled luggage. Payment was based upon the deliveries. The decedent provided the essential
tool, his vehicle. No specialized skill was required. J&W had the de facto power to terminate its drivers because
it had the sole power to assign or not assign a delivery to any driver.
Based upon the foregoing, the Arbitrator finds that there was an employee-employer
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relationship between the Michael David Moran and J&W Delivery Systems.

Did an accident occur that arose out of and in the course of Decedent's employment with the RespondentEmployer J&W?
The decedent's vehicle crashed on an interstate highway while transporting misplaced luggage. The
death certificate states that the decedent died of traumatic asphyxia and compression of the chest. There is no
indication of any other cause of death.
Based upon the foregoing, the Arbitrator fmds that an accident occurred that arose out of and in the
course of the decedent's employment by employer- respondent.
What was the date of accident?
The death certificate establishes that the date of accident is August 15, 2007.
Was timely notice of the accident provided to the Respondent-Employer J & W?
Orto learned of the death when he received calls regarding undelivered luggage the day after his
accident. He then called the home of the decedent's home, spoke to the Petitioner, and found out about the car
accident and death. Accordingly, the Arbitrator fmds Respondent had timely notice.
Is Decedent's present condition of ill-being causally related to the accident?
The death certificate states that the decedent died of traumatic asphyxia and compression of the chest.
There is no indication of any other cause of death.
What were the Decedent's earnings?
The Petitioner testified that the decedent may started have started working for J&W in 2006. Orto
testified that he was aware that the decedent worked another job during the day. The decedent's total earnings
from J &Ware $9,429.00. Without proof of an actual start date at J&W or specific parts of weeks worked at

9

~,.. ,1

141WCC0248

....

•

J&W, those total earnings will be divided by 52, which yields $181.33.
The decedent's weekly earnings from AJR equate to $996.99.
The sum of $996.99 and $181.33 is $1,178.32.
Based upon the foregoing, the Arbitrator ftnds that the decedent's average weekly wage was $1,178.32.

What was the Decedent's age at the time of the accident?
The death certificate establishes that the decedent was 45 years old when he died.

What was the Decedent's marital status at the time of the accident?
The testimony of the Petitioner, as corroborated by the marriage license, establishes that she was married
to the decedent at the time of his death.

Who was dependent on Decedent at the time of death?
The testimony of the Petitioner, as corroborated by the marriage license, establishes that she was married
to the decedent at the time of his death. Her further testimony, as corroborated by the birth certificate,
establishes that Michael Joseph Moran, a son was born May 26, 2005.
Based upon the foregoing, the Arbitrator fmds that Erika Moran, widow of the Michael David Moran,
the decedent, and Michael Joseph Moran, son of Michael David Moran, were dependents at the time of death.

What compensation for permanent disability is due, if any?
Based upon the evidence of earnings the widow and son shall be entitled to receive a total of 784.55
weekly to be divided between them, as provided by the Act. The widow shall be further entitled to statutory
burial expenses of $8,000.00.
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D Reverse

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
D PTD/Fatal denied
~ None of the above
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Craig Mitchell,
Petitioner,

NO: 12WC 35386

vs.

State of Illinois/Menard Correctional Center,

14IWCC0249

Respondent,

DECISION AND OPINION ON REVIEW
Timet y Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causation,
temporary total disability, medical, "denial of motion to supplement the record" and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 7, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
Ar~itrator for

(§4(d))

12WC35386
Page2

14Il7CC0249

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

DATED:
o032614
CJD/jrc
049

APR 0 2 20n

Daniel R. Donohoo

Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

MITCHELL, CRAIG

Case#

12WC035386

Employee/ Petitioner

SOl/MENARD CORRECTIONAL CENTER
Employer/Respondent

l4IWCC0249

On 517/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

1350 CENTRAL MGMT SERVICES RISK MGMT

6 EXECUTIVE DR

WORKERS' COMPENSATION CLAIMS

SUITE 3

PO BOX 19208

FAIRVIEW HTS, IL 62208

SPRINGFIELD, IL 62794-9208

0558 ASSISTANT ATIORNEY GENERAL

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

KENTON

J OWENS

601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0498 STATE OF ILLINOIS

2101 S VETERANS PARKWAY*
PO BOX 19255
SPRINGFIELD, IL 62794-9255
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ptrrsuantto 820 llCS 305/14

A TrORNEY GENERAL

100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227
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STATE OF ILLlNOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)l8)

)
)SS.

COUNTY OF WILLIAMSON)

IX] None of the above
ILLINOIS 'VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Crail! Mitchell
Employee/Petitioner

Case# 12 WC 35386

V.

Consolidated cases: n/a

State oflllinois/Menard Correctional Center
Employer/Respondent

An Application for Adjustmel1f ofClaim v.:as filed in this matter, and a Notice of Hearing \\'as mailed to each party.
The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of Herrin,
on March 12, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

B.
C.

0
0
0

Was Respondent operating under and subject to the Illinois Workers' Compens~tion or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

I.

0 What was the date of the accident?
D Was timely notice of the accident given to Respondent?
IXJ Is Petitioner's current condition of ill-being causally related to the injury?
D What \Vere Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J.

iZ} Were the medical services that \Vere provided to Petitioner reasonable and necessary?

D.

E.

F.
G.
H.

K.
L.

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

iXJ
IXJ What temporary benefits are in dispute?
0

M.

N.

0.

TPD
D Maintenance
IX] TTD
Should penalties or fees be imposed upon Respondent?

D
0 Is Respondent due any credit?
0 Other

ICArbDcc/9{b) 21/0 /00 W Randolph Street #8-200 Clricago, IL 6060/ 31218/4-661 I Tollfree 8661352-3033
Web s1te
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-30/9 RocAford 8/51987-7292 Springfield 2 I 71785-7084

It lt'lt' /wee

il gov

FINDINGS
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On the date of accident, August 27, 2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of tlus accident '"as given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In t11e year preceding the injury, Petitioner earned $82,896.00; the average weekly wage was $1 ,594.15.
On the date of accident, Petitioner was 48 years of age, married with 2 dependent child(ren).
Respondent has not paid all reasonable and necessary charges for all reasonable and necessaty medical services.
Respondent shall be given a credit of$0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00. At trial, the parties stipulated that Respondent paid TTD or extended benefits
through January 22, 2013.
Respondent is entitled to a credit of an1ounts paid under Section 80) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 1, as provided
in Sections S(a) and 8.2 of the Act subject to the fee schedule. Respondent shall receive a credit for medical
benefits that have been paid, and Respondent shall hold Petitioner harmless from any claims by any providers of
the services for which Respondent is receiving this credit, as provided in Section 80) of the Act.
Respondent shall authorize and make payment for the medical treatment recommended by Dr. Gomet.
Respondent shall pay Petitioner temporary total disability benefits of $1 ,062. 77 per week for six and six-sevenths
(6 6/7) weeks, commencing January 23,2012, through March 12, 2013, as provided in Section 8(b) of the Act.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the
Notice ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no chat1ge or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Mav 3. 2013
Date

William R. Gallagher, Arbitrator
ICArbDec19(b)

MA'f - 7 ?.0\~
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Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on August 27, 2012.
According to the Application, Petitioner was assaulted by an inmate and sustained injuries to the
buttocks, face/neck, upper lip, back, body as a whole, left elbow/arm, left eye and teeth. There
was no dispute that Petitioner sustained an accidental injury; however, Respondent disputed
liability in regard to the low back on the basis of causal relationship. This case was tried as a
19(b) proceeding and Petitioner sought an order for temporary total disability benefits, medical
bills and prospective medical treatment. At trial, the parties stipulated that either temporary total
disability benefits or extended benefits had been paid through January 22, 2013, and that the
disputed temporary total disability benefit period was January 23, 2013, onward.
Petitioner \vorked for Respondent as a Correctional Officer and since May, 1997, held the rank
of Correctional Lieutenant. Petitioner testified that on August 27, 2012, he was assaulted by an
inmate exiting the yard and was knocked to the ground. Petitioner immediately sustained pain to
the left cheek, left am1ielbow, teeth and right hip. Petitioner was taken to the Healthcare Unit at
Mernard and was then sent Chester Memorial Hospital.
The Chester Memorial Hospital records noted that Petitioner had left facial pain, a laceration to
the upper lip, a chipped tooth, lateral neck pain and pain at the right second MCP joint. It was
also noted that Petitioner had multiple areas of bruising. Petitioner was treated and released.
These records did not make any reference to Petitioner having low back pain.
On August 29, 2012, Petitioner was seen by Dr. Jay Pickett and, at that time, Petitioner
complained of headaches, neck pain, left facial pain, swelling of the upper lip and left elbow
pain. Dr. Pickett prescribed medication and stated that physical therapy might be necessary for
the neck and elbow if the pain was persistent. When seen by Dr. Pickett on September 12, 2012,
Petitioner's condition was improved in regard to the neck, left elbow and facial contusions;
hov.•ever, Petitioner complained of right low back pain and a right gluteal hematoma. Dr. Pickett
diagnosed Petitioner with both a left elbow and right lumbnr strain. Dr. Pickell J<::~uUUll~!n<.led
application of ice several times a day and physical therapy. \Vhen Dr. Pickett saw Petitioner on
September 28, 2012, there were no significant improvements in either his left elbow or low back
symptoms and he recommended a referral to an orthopedic surgeon. Dr. Pickett saw Petitioner
again on October 19, 2012, and he gave him a steroid injection in the SI area. Dr. Pickett restated
his recommendation that Petitioner be referred to an orthopedic specialist.
On November 29, 2012, Petitioner was seen by Dr. Matthew Garnet, an orthopedic surgeon.
Petitioner informed Dr. Gamet about the accident and it was noted that Petitioner did not discuss
low back pain with his doctor at the time of the first visit, but that over the next two weeks, the
back pain became progressively worse. Petitioner stated that he had no significant prior problems
with his low back and that his low back symptoms worsened with bending, lifting and prolonged
sitting, standing or walking. On examination, straight leg raising was positive at 45° on both
sides and x-rays did reveal some facet changes. Dr. Gamet opined that Petitioner's current
symptoms were related to the work injury. Dr. Garnet authorized Petitioner to be off work and
recommended that he have an MRI scan performed.
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An MRI scan was performed on November 29, 2012, which, according to the radiologist,
revealed disc herniations at L3-L4 and L4- L5. Dr. Gornet performed a steroid injection and
facet block on December 19, 2012. V.lhen Dr. Gornet saw the Petitioner on January 17, 2013, he
noted that the injection helped to relieve some of his right sided pain but that Petitioner still had
back and bilateral leg pain. At that time, Dr. Gornet stated that he was referring Petitioner to Dr.
Granberg for additional epidural injections and blocks but that if Petitioner's condition did not
improve, a CT myelogram and surgery might be indicated. Dr. Gomet continued to authorize the
Petitioner to be off work.
Petitioner testified that he had a prior left hip problem approximately 10 years ago for which he
sought some chiropractic treatment. Petitioner denied any prior injuries to the head, teeth, left
elbow or low back. Petitioner further testified that immediately following the accident he felt
some "pressure" in his low back but thought that it was nothing more than some soreness.
Unfortunately, the back pain did not resolve and grew progressively worse to where he did report
it to Dr. Pickett on September 12, 2012, 16 days subsequent to the accident.
Petitioner admitted to going deer hunting in November, 2012, and that he killed a deer on
November 18, 2012. Petitioner also testified that his 15-year-old son accompanied him \Vhen he
went deer hunting and that Petitioner did not engage in any strenuous activities and avoided
walking on uneven terrain.
Petitioner testified that he still takes over-the-counter medication to alleviate his symptoms and
that he undef\vent the CT myelogram the day before the hearing of this case. Petitioner is to be
seen by Dr. Gomet sometime in the near future to discuss treatment options. Petitioner has still
not returned to '"'ork for Respondent at this time. Respondent did not obtain a Section 12
examination of Petitioner so there is not a medical opinion contrary to that of Dr. Gomet.
Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner's current condition of ill-being in regard to the low back
is causally related to the accident of August 27, 2012.
In support of this conclusion the Arbitrator notes the following:
Petitioner's testimony that he had no prior injuries to his low back was unrebutted. While
Petitioner did not report any low back pain to Dr. Pickett until 16 days post-accident, Petitioner's
testimony that he had no significant low back pain immediately following the accident and that it
became worse over time is credible especially given the nature of the multiple injuries that he
sustained as a result of the assault. Dr. Gornet's opinion that Petitioner's low back symptoms are
related to the accident is likewise unrebutted because Respondent chose not to obtain a Section
12 examination of the Petitioner.
In regard to disputed issue (J) the Arbitrator makes the following conclusion oflaw:
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The Arbitrator concludes that all of the medical treatment provided to Petitioner was reasonable
and necessary and that Respondent is liable for payment of the medical bills associated
therewith.
Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 1 as provided in Sections 8(a) and 8.2 of the Act subject to the fee schedule. Respondent
shall be given a credit of amounts paid for medical benefits that have been paid, and Respondent
shall hold Petitioner hannless from any claims by any providers of the services for which
Respondent is receiving this credit, as provided in Section 8G) of the Act.
In support of this conclusion the Arbitrator notes the following:
All of the medical care that has been provided to the Petitioner has been conservative and
reasonable. Further, there is no medical opinion stating that any of the medical treatment
provided to Petitioner was either unreasonable or mmecessary.
In regard to disputed issue (K) the Arbitrator makes the following conclusion oflaw:
The Arbitrator concludes that Petitioner is entitled to prospective medical treatment as
recommended by Dr. Gamet.
In support of this conclusion the Arbitrator notes the following:
The Arbitrator notes that Dr. Gamet has recommended additional diagnostic tests and possible
surgery and that there is no medical opinion to the contrary.
In regard to disputed issue (L) the Arbitrator makes the following conclusion oflaw:
The Arbitrator concludes that Petitioner is entitled to payment of temporary total disability
benefits from January 23, 2013, through March 12, 2013, a period of six and six-sevenths (6
6/7) weeks.
In support of this conclusion the Arbitrator notes the following:
Dr. Gamet has opined that Petitioner is temporarily totally disabled and in need of additional
medical treatment and there is no opinion to the contrary.
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STATE OF ILLINOIS
COUNTY OF MADISON

D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) ss. D Affirm with changes
D Rate Adjustment Fund (§8(g))
)
D Second Injury Fund (§8(e) l8)
D Reverse
D PTD/Fatal denied
)

(8] Remand

(8] None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Rosemary Foxworth,
Petitioner,
NO: 10 we 16429

vs.

Cajun Operating Co. d/b/a Church's Chicken,
Respondent,

14IWCC0250

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection
and prospective medical and being advised of the facts and law, remands this matter back to the
Arbitrator in accordance to the findings and opinions stated below. The Commission further
remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 III.Dec. 794
(1980).
The Commission finds that the Petitioner sustained a bum injury to the dorsum of her
left hand from hot grease from a fryer. This accident occurred on April 2, 2010.
Petitioner was treated at the emergency room of Kenneth Hall Regional Hospital on April
2, 2010, and followed up with St. John' s Mercy Medical Center on April 7, 2010. According to
their records, Petitioner had a large blister covering the entire dorsum of the left hand and
smaller blisters on the second, fourth and fifth proximal left digits. (Petitioner Exhibit 3)
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Petitioner followed up with Dr. Pollack and Dr. Ross.
On April 17, 2010, Dr. Ross indicates that Petitioner has sharp pains and tingling at the
bum area on the left dorsum of her hand. She sees Dr. Ross again on April 29, 2010, with
complaints of painful tingling over the burned area but with no weakness of the left hand.
(Petitioner Exhibit 2)
On May 5, 2010, Dr. Pollock finds that the Petitioner is doing well and her hand is fully
healed. There was no infection. She had a full range of motion and her skin was healed. He
found that on that date she had no carpal tunnel syndrome. He sees her once again on June 2,
2010 and finds that she is doing well, is fully healed and has no carpal tunnel syndrome and no
neuromas. (Petitioner Exhibit 4)
On June 21, 2010, the Petitioner presents to the Touchette Regional Hospital. She had left
forearm pain of gradual onset. The pain was mild. She gave a history of her left hand bum and
denied trauma, numbness, tingling and chest pains. Petitioner indicated that exacerbating factors
were unknown and that she has had this pain for "awhile." It still hurts and she doesn't know
why. According to Touchette's records, her radiating symptoms were "none." (Petitioner Exhibit
5)
Petitioner sees Dr. Pollack again on July 14, 2010, and once again, he finds that her hand
is fully h.ealed. However, she complains of pain at night. He finds that her combination of pain
and numbness is a questionable distribution. He questions whether Petitioner has carpal tunnel
syndrome. (Petitioner Exhibit 4)
Dr. Alvarez performs an EMG on the Petitioner on September 17, 2010. Petitioner gives
a history of pain in the dorsal aspect of the left hand. Since the bum, Petitioner has been
experiencing intermittent burning pain in the dorsal of the hand and proximal fingers. Petitioner
states her sensation was decreased in the dorsal hand and proximal fingers. According to Dr.
Alvarez, the Petitioner had a normal electrodiagnostic study. There was no evidence of left focal
ulnar neuropathy at the wrist or elbow. There was no evidence of a left focal median neuropathy
at the wrist and no evidence of a left superficial radial neuropathy. (Petitioner Exhibit 6)
The Petitioner sees Dr. Pollack on September 22, 2010 and indicates that she is feeling
much better and when informed of her negative nerve conduction test she feels better about that.
The Doctor indicates that the Petitioner's numbness and tingling are specifically over the bum
and is unsure that it correlates with carpal tunnel or cubital tunnel syndrome. (Petitioner Exhibit
4)
Petitioner was sent to Dr. David Brown for an Independent Medical Evaluation on March
1, 2011 . He found that the hand had completely healed and that there was no contracture. He
stated that it was not uncommon to have abnormal sensation over the skin after this type of bum.
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He goes on to state in his March 29, 2011 addendum that based on the nerve conduction studies
perfonned on September 10, 20 I 0, Petitioner does not have carpal tunnel syndrome.
(Respondent Exhibit 1)
Petitioner continued to be seen by Dr. Ross. He treated her with injections and
medications for her complaints of pain. (Petitioner Exhibit 2)
Petitioner saw Dr. Shek.hani on July 11 , 2011. At that time, Petitioner gave him a history
of left upper extremity pain. He recommended a nerve conduction test which he performed
himself on July 27, 2011. According to Dr. Shekhani that test was consistent with left median
compressive neuropathy and only sensory in nature. He diagnosed Petitioner as having a left
neuropathy and left upper extremity pain. On September 21, 2011, his record indicates that the
nerve conduction test, which he performed, was positive for carpal tunnel syndrome. (Petitioner
Exhibit 7)
It was at this time on September 27, 2011, that Dr. Ross starts treating the Petitioner for
possible carpal tunnel syndrome. (Petitioner Exhibit 2)
On October 13, 2011, Dr. Sandra Tate perfonned another Independent Medical
Evaluation on behalf of the Respondent. She was supplied with all of the Petitioner's prior
medical records and tests. She does not believe that Petitioner has clinical finding of carpal
tunnel syndrome nor does she believe that her symptoms are related to the bum incident.
(Respondent Exhibit 2)
In reviewing Dr. Ross's records, it is clear that he wants to get a surgical evaluation from
a Dr. Prieb. Petitioner also testified that Dr. Prieb believes she needs surgery. Based on the
records of Dr. Ross it does not appear that Prieb saw the Petitioner.
The Commission finds that based on its review of Dr. Shekhani' s deposition and records,
he is not a credible witness concerning whether the Petitioner has carpal tunnel. The Commission
also finds he is not credible regarding his opinions as to causal connection. (Petitioner Exhibit 8)
The Commission orders that Petitioner is entitled to one visit with Dr. Prieb. During that
visit both Respondent and Petitioner will present to the Doctor all of the Petitioner's prior
medical treatment and records. Dr. Prieb will then give his opinion regarding whether Petitioner
needs carpal tunnel surgery and most importantly, whether that surgery is causally connected to
the original bum on April 2, 20 I 0.
The Commission remands this matter back to the Arbitrator for a further hearing pursuant
to this decision.
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IT IS THEREFORE ORDERED BY THE COMMISSION that this matter be remanded
back to the Arbitrator for a further hearing pursuant to this decision. This award in no instance
shall be a bar to a further hearing and determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any.

DATED:

APR 0 4 2014

o012914
CJD/hfs
049

/l.a..- k/ tal~
Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

FOXWORTH, ROSEMARY

Case#

10WC016429

Employee/Petitioner

CAJUN OPERATING CO 0/8/A
CHURCH'S CHICKEN
Employer/Respondent

14IWCC0250

On 4/15/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0384 NELSON & NELSON
NATHAN LANTER
420N HIGH ST
BELLEVILLE, IL 62222

2871 LAW OFFICES OF PATRICIA M CARAGHER
WILLIAM PAASCH
1010 MARKET ST SUITE 15~0
STLOUIS, MO 63101

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
0 Second Injury Fund (§8(e)l8)

)

)SS.
COUNTY OF Madison

)

~None of the above

ILLINOIS \VORKERS' COl\fPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Rosemary Foxworth

Case # 10 WC 16429

Employee.'Petitioner

Consolidated cases: none

v.

Cajun Operating Co. d/b/a Church's Chicken
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Joshua Luskin, Arbitrator of the Commission, in the city of
Collinsville, on February 20, 2013. After revie·wing all of the evidence presented, the Arbttrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 \Vhat was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
A.

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.

0

H.

D \Vhat was Petitioner's age at the time of the accident?

I.
J.

What were Petitioner's earnings?

D \Vhat was Petitioner's marital status at the time of the accident?
D Were the medical services that were provided to Petitioner reasonable and necessary?

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospective medical care?

L.

D What temporary benefits are in dispute?
0

M.

0

TPD
0 Maintenance
D TTD
Should penalties or fees be imposed upon Respondent?

N.

0

Is Respondent due any credit?

0.

D Other

ICArbDecl9(b} 2110 100 W. Randolph Street #8·200 Chicago, IL 60601 3121814-66ll Toll-free 8661352· 3033
Web Slle. www.iwcc.il.go''
Downstate offices: Collinsvl/lt 6181346·3450 Peoria 3091671·301 9 Rocl.f.ord 8151987-7292 Springfield 21 71785·7084
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FINDINGS

On the date of accident, 4/2/2010, Respondent was operating under and subject to the provisions of the Act.
On tltis date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $see below; the average weekly wage was $see below.
On the date of accident, Petitioner was 60 years of age, single with 0 dependent children.
Expenses related to medical services incurred to date were not at issue in this proceeding.
Respondent shall be given a credit of $see below for TTD, TPD, maintenance, and other disability benefits.
Respondent is entitled to a credit of$see below under Section 8G) of the Act.
ORDER

By agreement of the parties, the issues of average weekly wage, medical costs incurred to date, disability
benefits due, benefits paid to date, and 8G) credit which may be available '"'ere deferred to a future hearing.
Regarding the issue of causal relationship between the accident and the proposed medical care pursuant to
Section 8(a), the treatment is denied for reasons stated in the attached decision.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

fie"
I 5,.., 2 o t :s
Date
ICArbDccl9(b)

~PR 15 'LG\l
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BEFORE THE ILLINOIS \VORKERS' C01\1PENSATION COMMISSION

)
)

ROSEMARY FOX"'ORTH,
Petitioner,

vs.
CAJUN OPER-\TING CO. D/B/A
CHURCH'S CHICKEN,
Respondent.

)
)
)
)

No.

10 \VC 16429

)
)
)
)

ADDENDUM TO ARBITRATION DECISION
This matter was heard pursuant to Section 19(b) of the Act. Prior to hearing, the
panies stipulated that issues of average weekly wage, medical costs incurred to dal~,
disability benefits due, benefits paid to date, and 80) credit which may be available were
deferred to a future hearing and that only causation regarding the proposed medical care
under Section 8(a) would be addressed at this juncture.

STATEMENT OF FACTS
The petitioner is a 63-year-old cook for the respondent who had an undisputed
accident on April2, 2010, when she burned the back of her left hand from heated grease
from a fryer. She presented at Touchette Regional Hospital on the date of accident (see
PXl). She was noted to have 151 and 2"d degree bums to the back of her left hand. She
was given medication and the blistering was dressed, and she was sent home.
On April 7, 2010, she presented at St. Johns Mercy Medical Center. See PX3.
She complained of increased pain despite painkillers. Examination noted blistering on
the back of her left hand and lesser blistering on the backs of her second through fifth
fingers. She was instructed on \vound care and told to follow up ·with burn care.
The petitioner began care with Dr. Pollack at Mercy Bum and Plastic Surgery on
April 14, 2010. PX4. She was prescribed off work and given lotion for the injury.
On April 17, 2010, she saw Dr. Ross. PX2. She noted painful tingling in the bum
area but denied weakness. On April 29, 2010, she reiterated those complaints. She was
going to follow up with the bum unit, however. Dr. Ross' s only prescription at that point
was for unrelated matters.
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On May 5, 2010, Dr. Pollack noted the wound was fully healed without evidence
of infection and full range of motion. The skin had healed and it was specifically noted
she had no carpal tunnel syndrome. She was instructed on wound care. PX4.
On June 2, 2010, the petitioner presented to Dr. Pollack. She was tearful because
of pain. Howe,~er, Dr. Pollack noted she '"'as doing well, that the hand was fully healed,
and that there was no infection. He noted there was "no carpal tunnel syndrome, no
neuroma, no evidence of other problems." She was kept on light duty. PX4.
On June 21 , 2010, she presented at the Touchette Hospital emergency room
complaining of forearm pain. The history noted was of "left forearm pain for 'awhile·."
They noted a history of a burn to the left hand and she stated that since then the forearm
had been swollen and painful, but denied numbness or tingling. Tenderness was noted
near the elbow. She was given medication. PXS.
On July 2, 2010, she returned to Dr. Ross complaining of persistent symptoms in
the left hand. He also noted a history of swelling in the left elbow which appeared to
have resolved. The petitioner complained of paresthesia in the left hand which he noted
as "pain/paresthesia ? cause" (see PX2). He noted it would "take time" and told her to
follow up with the burn unit. PX2.
On July 14, 2010, the petitioner returned to Dr. Pollack. She complained of pain
at night. It was noted the condition was "Possibly CTS now? Not perfect distribution."
There was no neuroma or evidence of other problems. He prescribed return to light duty
work and use of carpal tunnel syndrome splints. On August 25, 2010, Dr. Pollack noted
generalized anxiety "about everything right now." PX4.
On September 17, 2010, the petitioner presented for an EMG study of the left
hand. On examination, no swelling or loss of strength was noted. She asserted loss of
sensation in the left hand. The EMG study was conducted and revealed no neuropathy at
either the elbow or the wrist. See PX6.
On September 22, 201 0, Dr. Pollack noted that a nerve conduction test had proven
negative and that she "feels much better." He noted the persistent symptoms as she
described were "odd after such a small burn" but left her on a fifteen pound weight
restriction "for now." PX4. She ceased treating with him thereafter.
On March 1, 2011, the petitioner saw Dr. David Brown at the Orthopedic Institute
of St. Louis at the employer's request pursuant to Section 12 of the Act. She related a
consistent history of accident. He noted no scarring and full range of motion. He opined
the burn had healed and there was no associated scar contracture. He noted that burns
can cause abnormal skin sensation, but that should resolve in time and she had regained
good functional level. He opined she could return to work and needed no further
treatment from a hand surgeon standpoint. See RXl. In an addendum on March 29,
2011, he reiterated his opinion that she was at MMI from a treatment standpoint, though
he believed the abnormal skin sensation would improve over time. He did not believe
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she had carpal tunnel syndrome based on his physical and clinical examination and the
negative EMG study. RX1 .
On June 21,2011 , the petitioner returned to Dr. Ross complaining of left ann and
hand pain. Dr. Ross assessed possible RSD and provided Neurontin. On June 27, she
called him describing electrical shock sensation in the hand and requesting a note saying
she was still on restrictions. Dr. Ross recommended she see a workman compensation
doctor for this. PX2.
On July 6, 2011 , the petitioner presented at the Touchette Hospital ER. She
described acute left hand pain since the day before with swelling and redness that
morning extending up to her elbow. She related the bum in April 2010 and denied
intervening incident, though she asserted carrying garbage out the day before had hurt.
Examination noted the left hand appeared normal ·without scarring, swelling. bruising or
discoloration. She was given medication. PXS.
On July 11, 2011 , the petitioner presented to Dr. Shekhani, a pain specialist. See
PX7 and PX8. Dr. Shekhani prescribed an EMG, which was done on July 27, 2011 . He
interpreted it as positive for left carpal tunnel syndrome. He provided medication and
splints for the left ·wrist complaints.
On August 16, 2011, the petitioner asserted pain in the left lower ann with
discoloration in the ann. On examination, however, Dr. Ross noted "good grip" and
normal color. It was noted she was scheduled for a steroid injection. See PX2.
On October 5, 2011 , Dr. Shekhani attempted a steroidal injection into the wrist.
The petitioner reported no improvement from the injection. Dr. Shekhani thereafter
reconunended a surgical referral after the injection was not successful in resolving her
complaints. PX7.
On October 13,2011, the respondent had the claimant seen by Dr. Sandra Tate, a
pain specialist. After she examined the petitioner and reviewed the medical records, Dr.
Tate noted the petitioner had complaints of chronic pain, some of which were nonanatomic, but that the petitioner lacked clinical findings consistent with carpal tunnel
syndrome and did not believe any diagnosis of carpal tmmel syndrome would be related
to the April 20 l 0 bum in any event. See RX2.
Dr. Ross continued to see her for these complaints as well as for unrelated issues
during the same timeframe that Dr. Shekhani treated her. On January 10, 2012, Dr. Ross
made notes that the claimant denied hair loss, dry skin, or white fingers, and " denies
assoc with cold." Dr. Ross later recommended the petitioner see Dr. Prieb, a hand
surgeon, for further care. See PX2.
Dr. Shekhani provided periodic treatment to the petitioner until March 5, 2012.
At that time, he opined that she would have pain in her left hand for life and will require
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periodic physical therapy, but was not a surgical candidate. PX7. He has not provided
further care since that time.
Dr. Shekhani testified in deposition on February 14, 2013. At that time he opined
there was a causal connection between the claimant's carpal tunnel syndrome and the
April 2010 accident and he recommended she seek a surgical evaluation. PX8.

OPINION AND ORDER
As stipulated by the parties, the issues of average weekly wage, medical costs
incurred: disability benefits due, benefits paid to date, and credit which may be available
\\'ere deferred to a future hearing and the only issue to be considered at this juncture is the
proposed medical care under Section 8(a).
The petitioner submits the opinions of Dr. Shekhani regarding causal connection
to the carpal tunnel syndrome diagnosis, and the Arbitrator takes note of a certain degree
of skepticism from both Dr. Pollack and Dr. Ross being reflected in their records. Dr.
Shekhani opines the injury caused carpal tunnel syndrome, arguing that the burns to the
hand caused the compression to the wrist. However, his causal opinion relies on faulty
information. His analysis does not accurately note the location or extent of the bums. In
PX8 p. 33, he states the burns involved both the dorsal and palmar aspects of the. hand,
which is not consistent with the treating records and implies that he was under the
impression that the injury was far more significant than it actually was. He also notes
that an EMG would need 18 to 23 days following the accident to become positive.
However, the EMG in September of 2010 was over five months following the accident.
He does not adequately explain the negative test, nor the abnormal distribution of
complaints referenced by multiple physicians, such as her complaints around the elbow
(for instance in June 2010, PX5). He also does not explain the multiple references to "no
carpal tunnel syndrome" from by Dr. Pollack, which proceeded for long after the three
weeks suggested by Dr. Shekhani.
The respondent's Section 12 examiners included both a hand surgeon as well as a
pain specialist. Dr. Brown detected no carpal tunnel syndrome at the time he examined
her and could not explain how a bum that produced no significant scarring or contracture
could have inflamed the carpal tunnel anatomy. Dr. Tate similarly found a lack of
anatomical findings consistent with carpal tunnel syndrome and could not relate such a
condition to the organic damage from April 2010. In this, they effectively echo Dr.
Pollack, who admitted puzzlement by the extent of the claimant's ongoing complaints
after the bums had healed, as 'vell as his review of the negative EMG/NCV.
The claimant has not proven to a medical and surgical certainty that any condition
of carpal tunnel syndrome is causally related to the April 201 0 accident. The requested
medical care is therefore denied.

4

•

• 12WC39030
Page I

STATE OF ILLINOIS

) ss.
COUNTY OF CHAMPAIGN

)

D Affirm and adopt
D Affirm with changes

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (*8(e)l8)

~Reverse

D PTD/Fatal denied

D Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

TARA SMITH,

14IWCC0251

Petitioner,

vs.

NO: 12

we 39030

UNIVERSITY OF ILLINOIS,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by Respondent herein and notice given to
all parties, the Commission, after considering the issues of accident, TTD, prospective medical
care and PPD and being advised of the facts and law, reverses the Decision ofthe Arbitrator,
finding Petitioner failed to prove that she sustained accidental injuries that arose out of and in the
course of her employment on September 24, 2012.
The genesis of Petitioner's claim was that she fell to the ground after exiting a parking lot
owned and under the control of Respondent. No testimony was given that Petitioner fell while in
the parking lot, rather it was her testimony that she fell on the ground immediately adjacent to
the parking lot, land that also is owned and under the control of Respondent. In finding accident
and awarding benefits, the presiding Arbitrator attributed to Petitioner testimony of her believing
that the uneven ground and loose wood chips caused her to lose her balance. In doing so, the
Conunission finds the presiding Arbitrator misconstrued Petitioner's testimony.
In reviewing Petitioner's testimony, the Commission finds Petitioner never expressed a
belief that the uneven ground and loose wood chips caused her to lose her balance. Petitioner did,
indeed, testifY to the ground being uneven and to wood chips being present on the ground. At no
time, however, did she attribute either to her falling. When asked on direct examination, "Do you
know what caused you to loss [sic] your balance?," Petitioner answered, "I do not." Petitioner
then affirmatively answered the follow-up question concerning the pieces of wood, bark and
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mulch being loose. The Commission finds this question and answer cannot be a substitute for
Petitioner's previously given answer that she did not know what caused her to lose her balance.
Unless Petitioner testified that she slipped on wood. bark or mulch. their presence or their being
loose is irrelevant.
The Commission further finds Petitioner's medical records fi·om Carle Hospital do not
suppot1 the history as written in the Arbitration Decision. In the order found in said medical
records. Petitioner's injuries were the result of her having "tripped and fell." "tripping and
falling." and "tell up the curb and fell on right shoulder." Absent from Petitioner's medical
record is any mention as to what caused her to tall.
Two facts can be an·ived at based on Petitioner's testimony and the evidentiary record.
First. Petitioner tell and broke her arm. Second. there was debris on the ground. In the absence of
any testimony or any record of any defect of the ground Petitioner walked upon as being the
reason tor her falL the Commission must find these facts to be unrelated tor the puq)()ses of
detennining accident. To do otherwise. the Commission would have to engage in speculation or
conjecture.
Based on Petitioner's testimony and her medical records. the Commission finds Petitioner
sutlered an unexplained. idiopathic tall on September 24. 2012. one that cannot be attributable to
her employment. Accordingly. the Commission reverses the September 13. 2013. Arbitration
Decision and. in doing so. denies. to Petitioner. any benefit under the Act
IT IS THEREFORE ORDERED BY THE COMMISSION that the September 13.2013.
Arbitration Decision is hereby reversed and compensation denied.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of$58.000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File f(lr Review in Circuit Court.

DATED:

APR 0 4 2014

K.WL. mav
0:02 25 14

41

Kevin \V. Lambor

(l~Rf)~~Cj_
Daniel R. Donohoo
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DISSENT
Respectfully, I dissent, Arbitrator Zanotti carefully reviewed this "slip and fall'' accident
which occurred on the property of Respondent, the University oflllinois.
Petitioner pays to park in the subject lot "B 1". Petitioner's risk included the loose chips
on the surface and the uneven ground, coupled with the increased risk of traversing this route on
a regular basis. Petitioner parked in her designated parking lot, cut across a part of a small area
of earth and wood-chips, and lost her balance while walking across the loose wood-chips on an
uneven surface between the parking lot and her work place on campus.
The Arbitrator thoroughly analyzed all the case law presented by both sides. His decision
is supported by the most recent case law, and the Arbitrator makes special note of Petitioner's
credibility. He found her to be a very credible witness, who testified in a forthcoming and honest
manner. He noted she was confident in her responses, and testified in a very open manner during
cross-examination.

Thomas J. T

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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Case#

SMITH, TARA

12WC039030

Employee/Petitioner

UNIVERSITY OF ILLINOIS
Employer/Respondent

On 9/1 3/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.03% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy ofthis decision is mailed to the following parties:

2028 RIDGE & DOWNES LLC

0498 STATE OF ILLINOIS

JOHN E MITCHELL

ATTORNEY GENERAL

415 N E JEFFERSON AVE

100 W RANDOLPH ST

PEORIA, IL 61603

13TH FLOOR
CHICAGO, IL 60601-3227

0522 THOMAS MAMER & HAUGHEY LLP
ERIC CHOVANCE
P 0 BOX 560
CHAMPAIGN, IL 61824

1073 UNIVERSITY OF ILLINOIS
OFFICE OF CLAIMS MANAGEMENT
100 TRADE CENTER DR
SUITE 103
CHAMPAIGN, IL 61820

0904 STATE UNIVERSITY RETIREMENT SYS
PO BOX 2710 STATION A"
CHAMPAIGN, IL 61825
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IX! None of the above
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
TARA SMITH
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Case # ll WC 39030

Employee/Petitioner

v.

UNIVERSITY OF ILLINOIS
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Urbana, on July 18, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. IX! Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D . D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
A.

F.
G.
H.
I.
1.

K.

L.
M.
N.

0.

[ZI Is Petitioner's current condition of ill-being causally related to the injury?

0
0

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
[8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
[8] What temporary benefits are in dispute?
I8J TPD
D Maintenance
I8J TTD
[8] What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Other

0

0
0
0
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FINDINGS

On September 24, 2012, Respondent was operating under and subject to the provisions of the Act.
On tlt.is date, an employee-employer relationship did exist between Petitioner and Respondent.
On tlt.is date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice oftlt.is accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding t11e injury, Petitioner earned $53,800.00; the average weekly wage was $954.21.
On tlte date of accident, Petitioner was 38 years of age, si11gle with 2 dependent children.
Petitioner lras received all reasonable and necessary medical services.
Respondent ltas 11ot paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0 for TTD, $0 for TPD, $0 for maintenance, and $0 for oilier benefits, for a
total credit of$0.
Respondent is entitled to a credit of$59,360.19 under Section 8(j) oftlte Act.
ORDER

Respondent shall pay for reasonable and necessary medical services set forth in Petitioner's exhibits (as more fully discussed in the
Memorandum of Decision of Arbitrator), as provided in Section S(a) ofthe Act, and subject to the medical fee schedule, Section 8.2 of
the Act. Respondent shall have credit for bills paid under Section S(j) of the Act, as noted above.
Respondent shall pay Petitioner temporary total disability benefits of$636.14/week for 2 117 weeks, commencing September 24, 2012
through September 30, 2012, and for the dates of October 2, 4, 5, 9, 10, 12, 16, and 22,2012, as provided in Section S(b) of the Act.
Respondent shall pay Petitioner temporary partial disability benefits totaling $1,484.59 (dates and calculations discussed in the
Memorandum of Decision of Arbitrator), as provided in Section 8(a) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$572.53/week for 94.875 weeks, because the injuries sustained
caused the 3 7.5% loss of use of the right ann, as provided in Section 8(e) of the Act.

Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with tl1e Act and Rules, then this decision shall be entered as the decision of the
Commission.
RULES REGARDING APPEALS

lftlte Conunission reviews this award, interest at tile rate set forth on tlteNotice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in tills award, interest shall not accrue.

STATEMENT OF INTEREST RATE

..
09/10/2013
Date
ICArb!kc p. 2
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TARA SMITH
Employee/Petitioner

v.

Case# 12 WC 39030

UNIVERSITY OF ILLINOIS
Employer/Respondent
MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
This case involves a "slip and fall" injury on the property of Respondent, the University oflllinois,
when Petitioner, Tara Smith. was leaving her vehicle and traversing Respondent's premises on her way to
her office on the morning of September 24,2012.
Respondent affords its employees parking in lots on its campus. At all relevant times herein,
Petitioner parked in Lot B-1, which was the closest provided parking lot to her office. The lots are
maintained, operated, monitored and patrolled by Respondent. Respondent's campus is extensive.
Employees and faculty must apply with Respondent to secure a parking permit to park in its lots.
Respondent charges a fee for the permit. Petitioner testified that the lot in which she parks, Lot B-1, holds
approximately 200 cars. Parking lot permits issued by Respondent constitute the identification required to
avoid ticketing and thus being fined by Respondent's parking enforcement agents. (See also Respondent's
Exhibit (RX) 2, p. 1). The sign depicted in Respondent's Exhibit 2, page l, establishes that Respondent
controlled the lot in question. There were also about 15 parking meters in the lot for public parking.
The parking in designated lots is available only to faculty and employees, with the exception of the
limited number of metered-spots. Photographic exhibits portray appearance of the earthen area between the
parking lot curb and the adjacent sidewalk. (See PX 3(c) and (d)). Respondent's Exhibit 2, page I, discloses
the permit requirement for the parking lot. Respondent' s Exhibit 2, page 2, depicts where Petitioner had
parked on the day of the alleged accident, and Respondent's Exhibit 2, page 3, depicts the general condition
of the area between the parking lot and sidewalk, as well as an exit.
Petitioner parked at her typical and usual parking location on the morning of September 24, 2012.
She parked up to the parking lot curb. In between that area was what she described as an uneven surface,
with soil, mulch and tree bark, which she crossed on prior occasions and which other employees also used to
cross to and from the parking lot. It was her usual way to her work location. The bark was loose, not
embedded into the soil. The surface of the earth was disclosed in Respondent's Exhibit 2, page 3, and in
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Petitioner's Exhibits 3( c) and (d). As Petitioner crossed that area, she slipped, losing her balance and
propelling herself forward toward the sidewalk and the street. She then took some faltering steps and collided
with an automobile, striking it with her right ann. Petitioner' s description as to what occurred is un-rebutted.
A co-employee saw the incident and called an ambulance, which transported Petitioner to Carle Hospital.
Petitioner agreed that she could have walked through the parking lot to the street entrance, and
crossed without going over the area where she began her fall. However, she testified that she and other
employees of Respondent take this path regularly, and she has never been reprimanded for crossing in this
area. She also testified that there was no type of impediment present to block crossing that area, such as a
fence or guardrail. No warning signs appear in the photographic exhibits.
The next morning following her fall and presentation to the hospital, Petitioner underwent surgery by
Dr. Mark Palermo, an orthopedic surgeon. The surgeon described the fracture as a long oblique-type fracture
and as a long spiral-type fracture. He performed an open reduction with internal fixation involving screws
into the fracture site to maintain reduction, an 8 -hole plate along the lateral aspect of the humerus, and
insertion of6 screws to secure the plate. Petitioner was discharged from the hospital on September 28, 2012.
(PX 1). Petitioner experienced discomfort during the course ofher prescribed physical therapy. She
complained of her shoulder and obtained an order for MRl testing, which was performed on November 8,
2012 at Carle. While the integrity of the rotator cuff was maintained, there was bone marrow edema
localized to the greater tuberosity of the humeral head, which is associated with a subtle linear disruption of
the trabecular pattern in this area. A small non-displaced greater tuberosity fracture was suspected. (PX 2).
In his last note, Dr. Palermo recommended Petitioner continue strengthening her right shoulder. He
noted she had pain with forward elevation of the scapular plane greater than 90 degrees and with external
rotation, as well as some pain with internal rotation. Elbow and wrist motion were noted as good. X-rays
disclosed a healed humeral shaft fracture with the hardware in place. The doctor's resultant impression was
that of open reduction with internal fixation of the right humerus. Dr. Palermo believed Petitioner would
benefit from strengthening exercises of the right shoulder, and noted she was to return in six weeks to see
how she progressed. (PX 2). Petitioner did not return.
Petitioner continues to perform home exercises. She has constant pain in her shoulder of varying
degrees. She can lift her arm overhead but it aches. She has limited motion with her right upper extremity at
the shoulder. Because of the lack of strength in her shoulder, Petitioner has difficulty lifting items at home
and decorating for holidays. She can reach behind her back with her right ann, but it is harder to do so than
before the September 2012 injury. Petitioner denied having any prior right shoulder or arm injuries or
difficulties prior to the September 2012 injury, and further denied any intervening injury to her right shoulder
or arm after that event.

CONCLUSIONS OF LAW
Issue (C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?
In order for an injury to be compensable under the Illinois Workers' Compensation Act, 820 ILCS
305/1 et seq. (hereafter the "Act"), the injury must arise out of and in the course of the employment.
Cate1pillar Tractor Co. v. Industrial Comm 'n, 129 Ill.2d 52, 57, 541 N.E.2d 665 (1989). The Arbitrator turns
first to the ''arising out of' component. The facts disclosed that Respondent maintained and controlled the
parking lot where Petitioner parked. Respondent enforces its parking areas and fines those who are not

2

allowed to park in its lots. The lot in question was on Respondent's campus. Permits were required to park in
an individual lot. Petitioner had parked her vehicle in her regular, designated lot on the morning of
September 24, 2012, shortly before her work day was to begin. She crossed an area between the parking lot
and the adjacent side of which consisted of an uneven, somewhat mounded area of dirt and loose wood
chips. As she crossed that area, she slipped. She was not completely certain what caused her to lose her
balance, but she believed the uneven ground and loose wood chips were what caused her loss of balance. No
other reason was expressed or established for her injury.
An accident "arises out of' one's employment if the origin of the accident is a risk connected with, or
incidental to, the employment so as to create a causal connection between the employment and the accidental
injury. Jewel Companies, Inc. v. Industrial Comm 'n, 57 Il1.2d 38, 40,310 N .E.2d 12 (1974). The risk is
incidental to the employment where it belongs to or is connected with what the employee has to do in
fulfilling his duty. Orsini v. Industrial Comm 'n, 117 Ill.2d 3 8, 45, 509 N .E.2d 1005 (1987) . Petitioner's risks
included the loose wood chips on the surface and the uneven ground, coupled with the increased risk of
traversing tllis route on a regular basis. Petitioner parked in her designated parking lot, cut across a part of a
small area of earth and wood chips, and lost her balance while walking across the loose wood chips on an
uneven surface between the parking lot and her work place on campus. In Litchfield Healthcare Center v.
Industrial Comm 'n, 349 Ill. App. 3d 486,812 N.E.2d 401 (5th Dist. 2004), an employee tripped over an
uneven sidewalk connected to the parking lot of the work place, and that incident was found to be a work
related injury. As an employee of Respondent, Petitioner was reasonably exposed to this risk on a regular
basis.
The issue of whether the risk of injury is an increased risk may be either qualitative (such as some
aspect of the employment which contributes to the risk), or quantitative (such as when the employee is
exposed to a common risk more frequently than the general public). Potenzo v. Ill. 1f1orkers ' Comp. Comm 'n,
3 78 Ill. App. 3d 113, 117, 881 N .E.2d 523 (1st Dist. 2007). In this instance the risk is also a quantitative
issue, as Petitioner's risk is greater than that of the general public. The parking lot was restricted primarily
for the use of employees and not the general public, and Petitioner traversed the route in question regularly.
Approximately 15 parking spots were available for the public, and Petitioner's description indicated those
were at a different area in the parking lot, not near the soil and wood chip area in question. It was that area
which contributed to Petitioner losing her balance and ultimately sustaining her injury. The area where she
lost her balance was uneven and covered with loose pieces of what appears to be tree bark or wood chips.
Employment related risks associated with injuries sustained as a consequence of a fall are those to
wllich the general public is not exposed, such as the risk of tripping on a defect at the employer's premises,
falling on uneven or slippery ground at the work site, or performing work related tasks which contribute to
the risk of falling. First Cash Financial Services v. Industrial Comm 'n, 367 Ill. App. 3d 102, 106, 853
N .E.2d 799 (1st Dist. 2006). The condition of the area between the parking lot and the sidewalk on
Respondent's campus increased the risk of falling. When the injury to an employee takes place in an area
that is the usual route to the employer's premises, and the route is attended with a special risk or hazard, the
hazard becomes part of the employment. In Litchfield Healthcare Center, cited supra, the decision did not
rest solely upon the claimant's regular use of a specific parking lot, but also that the sidewalk involved in the
claimant's injury was uneven. Here, there is sufficient proof that Petitioner did encounter a special risk or
hazard in the uneven area that was also covered with loose wood chips. It was an area to which she had
greater exposure than the general public. The ratio of an employee of Respondent to the general public using
the parking lot in question is de minimis. The facts in the record confirm as such.
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Respondent argues that the following cases are applicable in this matter: Dodson v. Industrial
Comm 'n, 308 Ill. App. 3d 572, 720 N.E.2d 275 (5th Dist. 1999); Hatfillv. Industrial Comm 'n, 202 Ill. App.
3d 547,560 N.E.2d 369 (4th Dist. 1990); and Warden v. Advent Systems, Inc., 02 IIC 73 (Jan. 29, 2002). The
Arbitrator finds these cases distinguishable as to the issue of accident.
In Dodson, the employee traversed a grassy slope as opposed to using the typical path to the parking
lot to reach her automobile when leaving from work, due to the fact that it was raining and this route
provided a shorter distance to the driver's side of her parked vehicle. She fell and injured herself in the
process. In Ha({il/, the employee, when leaving from work and going to his vehicle, jumped across some
water which had accumulated at the base of the five-foot incline going to the upper level parking area, and
upon landing, injured himself. In the Commission decision of Warden, the employee voluntarily took a short
cut from his vehicle to his work building, and in doing so had to "scramble up" [words used in decision] an
inclined embankment. He injured his right knee in the process. The Court in Dodson and Hatfi/1, and the
Commission in Warden, found that the respective employees did not establish their burden of proving the
"arising out of' element of the accident issue. It was found that the paths these employees took which led to
their respective injuries were personal risks for their own benefit, and that they placed themselves in
unnecessary danger by taking these routes. The Arbitrator also points out the Commission decision of
Dascotte v. So. Ill. University, 12 IWCC 944 (Sept. 4, 20 12), in which the Commission found that the
employee did not sustain an accident that arose out of her employment. In Dascotte, the employee took a
short cut when leaving her vehicle and walking to her place of work, as she was "running late." This short
cut involved physically traversing over a chain link fence, which the employee tripped over, causing injury.
The Arbitrator notes that in the foregoing cases (Dodson, Hatjill, Warden and Dascotte), the
respective employees were not taking a usual and customary route when either comjng from or going to the
parking lot at their places of work, as Petitioner did in the instant case. In each of those cases, the employee
was taking a route that was not nonnally taken. In Dodson, the employee was attempting to cut down on time
traveling in the rain and traversed a grassy slope to reach her car sooner. In Hatfill, the employee jumped
over a pool of accumulated water. In Warden, the employee "scrambled up" an inclined embankment. In
Dascotte, the employee traversed over a chain link fence in order to take a short cut because she was
"running late." None ofthe foregoing reasons for taking the routes in question in those cases are present in
the case at bar. Petitioner credibly testified that it is normal and usual for her to take the route in question
across the earthen area. She credibly testified that other employees of Respondent do the same. Respondent
has not informed Petitioner not to take this path, nor is there any warning or guardrails to prevent the same.
Further, given the analysis of the photographs in evidence, the Arbitrator finds Petitioner's explanation for
the reasoning in taking the path in question reasonable.
As to the issue of"in the course of' employment, Petitioner was perfonning an act which was a
reasonable activity in conjunction with her employment- parking her car and walking to her work station.
She parked in Respondent's lot designated for employees like her, and was traversing across Respondent's
campus during the time of accident. The Appellate Court has recognized that accidental injuries sustained on
the employer's premises within a reasonable time before and after work are generally deemed to occur in the
course of the employment. Cate1pillar Tractor Co., 129 Ill.2d at 57. The Arbitrator thus finds that
Petitioner's accident was in the course of her employment.
The Arbitrator also makes note of Petitioner's credibility when taking into account her testimony
regarding the accident. The Arbitrator found Petitioner to be a very credible witness at trial. She testified in a
forthcoming and honest manner. She was confident in her responses, and testified in a very open manner
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during cross-examination. She was very pleasant, polite and well-mannered, and made an excellent and
credible witness.
Based on the foregoing, the Arbitrator finds that Petitioner sustained an accidental injury arising out
of and in the course ofher employment by Respondent.

Issue (F): Is Petitioner's current condition of ill-being causally related to the injury?
At the hospital following the accident, the injury was identified as a spiral fracture of the right
humerus with the need for multiple screws. Petitioner credibly testified that she had not experienced any
problems with her right upper extremity prior to the accident, which stands un-rebutted. Petitioner described
slamming into a parked vehicle after she fell. Respondent put forth no evidence that Petitioner had any prior
condition of ill-being. Immediately after the incident, Petitioner was taken by ambulance to the hospital and
surgical intervention was required. The history recorded in the medical records is consistent with Petitioner's
testimony about her incident at work. The Arbitrator therefore finds that Petitioner's condition of ill-being
with regard to her right shoulder and arm is causally related to the accident of September 24,2012.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate chargt!s fur all rcusunablc and necessary medical services?
Respondent disputed responsibility for unpaid medical bills only on the basis of liability. Having
found that Petitioner sustained an accidental injury at work and that her condition of ill-being is causally
related to that injury, the Arbitrator finds that the medical services rendered to Petitioner were reasonable and
necessary. After reviewing the invoices for medical services at issue, the Arbitrator also finds that the
medical bills submitted are reasonable and necessary. As such, Respondent is liable for said medical
expenses, subject to the medical fee schedule, Section 8.2 of the Act.
Pursuant to Petitioner's Exhibit 5, medical bills totaled as follows:

•

•

•
•

Carle Hospital
Carle Physician Group
Carle Hospital (pt. II)
Arrow Ambulance
TOTAL

$43,176.19
$13,892.00
$2,927.00
$890.50
$60,885.69

Respondent shall pay any of the foregoing medical expenses that remain unpaid. Respondent, through
its group insurance pursuant to Section 8(j) of the Act, paid medical bills in the amount of$59,060.19 for
which it is allowed credit. (See Arbitrator's Exhibit (AX) 1).

Issue {K): What total temporary benefits are in dispute? (TTD; TPD)
After reviewing Petitioner's Exhibit 6, and taking into account the credible testimony of Petitioner,
the record establishes that Petitioner normally works 7.5 hours per day. Petitioner's Exhibit 6 discloses the
number of hours that she worked and those days for which she received .. sick time" during all relevant time
periods in question. Each page in Petitioner's Exhibit 6 represents two weeks. Petitioner returned to work
'before she was released, working both part-time and ultimately full-time because of lack of income.
Petitioner worked several hours from home after the accident.
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Adding all of the time lost for which Petitioner was not given workers' compensation benefits,
Petitioner lost 87.5 hours. (See the following dates from 2012 in PX 6: October 1, 3, 8, 11, 15, 17, 18, 19, 23,
24, 25, 26, 29, 30, 31; November 1, 2, 5, 6, 7, 8; and December 10). No evidence was submitted establishing
the nature of her sick time. Her vacation time is a benefit to which she is entitled regardless of whether she is
working or not, so that is not a credit against temporary partial or temporary total disability benefits.
Respondent submitted no information indicating tlte withholding from Petitioner' s wages during the
temporary partial working period.
Petitioner's stipulated average weekly wage is $954.21. (AX 1). Her hourly rate is therefore $25.45.
With regard to the 87.5 hours missed from work on tlte dates listed above, she lost $2,226.88 in wages
($25.45 x 87.5 hours). Two-thirds of that wage is $1 ,484.59. Therefore, Respondent shall pay Petitioner tlte
amount of$1,484.59 in temporary partial disability (TPD) benefits pursuant to Section 8(a) of the Act.
Petitioner was unable to work from the date ofher accident, September 24, 2012, tlrrough September
30,2012 (representing 1 week), and then again on the following dates in 2012 pursuant to Petitioner's
Exhibit 6: October 2, 4, 5, 9, 10, 12, 16, and 22 (representing I 117 weeks). Respondent shall therefore pay
Petitioner temporary total disability benefits for 2 117 weeks.

Issue (L): What is the nature and extent of the injury?
Petitioner's date of accident falls after September 1, 2011, and tl1erefore Section 8.1 b of the Act shall
be discussed concerning permanency. It is noted when discussing the permanency award being issued that no
permanent partial disability impairment report pursuant to Sections 8.1 b(a) and 8.1 b(b)(i) of the Act was
offered into evidence by either party. This factor is thereby waived.
Concerning Section 8.1b(b)(ii) of the Act (Petitioner's occupation), the record is scant with details
concerning Petitioner's occupation with Respondent. Petitioner discussed working in a building on
Respondenrs campus, and the record establishes that she was able to perform part of her job duties at home,
suggesting a sedentary position. Given the lack of evidence in this regard, very little weight is placed on this
factor in determining pennanency.
Concerning Section 8.1 b(b)(iii) of the Act (Petitioner's age at the time of the injury), Petitioner was
38 years of age on September 24,2012. The Arbitrator considers Petitioner to be a younger individual and
concludes that Petitioner's permanency will be more extensive than that of an older individual because she
will have to live and work with the permanent partial disability longer. Ample weight is placed on this factor
when determining the permanency award.
Concerning Section 8.lb(b)(iv) of the Act (Petitioner's future earning capacity), no evidence was
introduced concerning tltis factor, and tlterefore no weight is given in this regard.
With regard to Section 8.1 b(b)(v) of the Act (evidence of disability corroborated by Petitioner's
treating medical records), Petitioner suffered a spiral fracture of the right humeral shaft necessitating an open
reduction and internal fixation with both plates and multiple screws. In addition to the injury to the arm, MRI
testing following the surgery disclosed linear disruption of the trabecular pattern in the greater tuberosity
aspect to humeral head with the suspicion of a small non-displaced fracture of the greater tuberosity.
Petitioner returned to work with no restrictions less than two months after the work accident. Petitioner
testified to continued pain with her ann, and difficulty witl1 lifting. Her range of motion became limited as a
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result of the accident. The Arbitrator notes these complaints are credible and consistent with Petitioner's
injuries and resulting surgery. Great weight is afforded this factor when determining the permanency award.
Based on the foregoing, the Arbitrator finds that Petitioner has sustained injuries tlmt caused the
37.5% loss ofuse of the right arm pursuant to Section 8(e) of the Act, and is awarded permanent partial
disability benefits accordingly.
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STATE OF ILLINOIS

)

) SS.
COUNTY OF WILL

)

U Affinn and adopt

U

~Reverse

D Rate Adjustment Fund (*8(g))
D Second Injury Fund (*8(e) 18)

~Modify

~None of the above

D Affinn with changes

Injured Workers' Benefit Fund {§4{d))

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

COLLEEN KELLER,
Petitioner,

1 4 IWCC 0252

vs.

NO: 12

we 31459

PROVENA VILLA FRANCISCAN NURSING HOME,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19 having been filed by Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses and TTD and being advised of the facts and law, modifies the Decision ofthe
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof. The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount oftemporary total
compensation or of compensation for pennanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322,35 Ill.Dec. 794 (1980).
On April23, 2013, the Arbitrator caused a 19(b) Decision of Arbitrator to be filed with
the Commission, one in which it was found Petitioner failed to satisfy her burden of proving that
the current condition of her left shoulder and left upper extremity is related to the uncontested
workplace accident of August 27, 2012. In explaining his finding, the Arbitrator noted that he
sustained the objections to the admissions of Petitioner's Exhibit A, Exhibit D, and Exhibit E and
received these exhibits only as rejected exhibits. He went on to provide additional support for his
finding by noting that he found Respondent's examining physician, Dr. Gregory Primus to be
more credible than Petitioner's treating physician, Dr. David Burt. The Conunission finds the
Arbitrator's decision denies Petitioner due process oflaw and requires the Commission to
modify the decision.
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As noted above, the Arbitrator wrote in his l9(b) Decision of Arbitrator that he sustained
objections made by Respondent to the admission of the above referenced exhibits and accepted
those exhibits as rejected exhibits only. The Commission finds, after reviewing the transcript of
arbitration proceedings, that Petitioner's Exhibit A, Petitioner's Exhibit D and specific pages
contained within Petitioner's Exhibit E were conditionally admitted into evidence, with
Petitioner's Exhibit A and Petitioner's Exhibit D admitted conditionally so. Exhibit A, referred
to in the decision as PXI, was "accepted" by the Arbitrator subject to his "reviewing what is
objected to ...." He reiterated this, stating, "I will accept [Exhibit A] subject to me ruling in the
award ... I will accept PXI." He then admitted Petitioner's Exhibit D, twice stating it admitted
the exhibit under Section 16 ofthe Act, and suggested that the objections be restated in the
proposed findings. In addressing Respondent's objection to the admission of records contained in
Petitioner's Exhibit E, pages I, 3, and 4 of that exhibit were admitted but, again, requested that
Respondent "make [its] evidence in [the] proposed findings." The Commission finds deferring a
final decision concerning an objection until it is argued further in the proposed findings to be
inappropriate and admits these exhibits, except as articulated below.
The Commission addresses Respondent's position that Petitioner's Exhibit A is
inadmissible as it not being true, correct and complete, contrary to the statement contained in the
Records Certification that it is. Certification of records, under the Act, allows for those records to
"be admissible without any further proof as evidence ofthe medical and surgical matters stated
therein, but shall not be conclusive proof of such matters" and goes onto state, "[t]his paragraph
does not restrict, limit or prevent the admissibility of records, reports, or bills that are othenvise
admissible." 820 ILCS 305/16 (2014). Unlike Section 6(c) ofthe Act, Section 16 ofthe Act does
not address defects concerning certified records. Illinois case law appears to be silent with
respect to defective certification as the only case law found that addressed certification
concerned itself with the admissibility of records that were uncertified.
The defect, that allows Respondent to make its objection to the admission of Petitioner's
Exhibit A, in the instant matter is a single record, a work slip that excused Petitioner from work
until the prescribed MRI could be performed. The absence of this document renders the
certification "that the records submitted herewith are true and correct; and are a complete set of
all the records in my/our possession or control ....",as Arbitrator Andros noted, inaccurate. It
does not, by itself, render the information contained within the records untrustworthy, and its
absence should be found to be di minimis.
To the extent any record contained within Petitioner's Exhibit A should be excluded, the
Commission finds Dr. Burt's November 29, 2012, note in which he expresses an opinion
concerning causation to be inadmissible as it appears to have be included for litigation purposes
as the opinion was expressed only after two examinations of Petitioner had occurred and only
after Dr. Primus opined that Petitioner's injury was not related to her August 27, 2012,
workplace accident.
As stated above, except as indicated, the Commission admits Petitioner's Exhibit A,
Petitioner's Exhibit D and Petitioner's Exhibit E in evidence and, in weighing the evidentiary
value of the contents within these exhibits, finds Petitioner's current condition of ill-being to be
causally connected to her workplace accident of August 27, 2012.
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The Commission next addresses the issue ofPetitioner's incurred and prospective
medical treatment and related expenses. Petitioner's medical records indicate attempts to treat
her complaints conservatively failed, resulting in her eventually undergoing surgery to her left
shoulder. The Arbitrator noted that the evidence of multi-ligament laxity with an abnormal signal
in the anterior labrum was a pre-existing condition and made a "special finding of fact" that
Petitioner's arthroscopic surgery was not medically necessary. The Commission is uncertain as
to how the Arbitrator arrived at the decision he did conceming Petitioner's pre-accident health as
it finds nothing in the record, including Dr. Primus' IME report, that hints at the condition of
Petitioner's left shoulder being a pre-existing one. Further uncertainty exists with respect to the
Arbitrator's conclusion that Petitioner's surgery was not unnecessary given the post-surgery
diagnoses of tearing of the mid-anterior labrum with inner edge fraying, posterior-superior
undersurface partial tearing and subacromial bursitis. The Commission finds Petitioner's failure
to respond to conservative treatment measures combined with Dr. Burt's surgical findings to be
sufficient to warrant a finding that Petitioner's surgery, and the treatment that led up to it, were
medically reasonable and necessary to treat the aftereffects of Petitioner's August 27, 2012,
workplace accident.
The Conunission last addresses the issue of Petitioner's entitlement to TTD benefits. The
Arbitrator found Petitioner was not entitled to TTD benefits, noting that Petitioner declined an
offer oflight duty work that Respondent believed to be within her work restrictions. In doing so,
the Arbitrator relied on the opinions of Dr. Primus and Dr. Anne Li, both of whom opined
Petitioner could work with restrictions. The Commission finds the denial ofTTD benefits
through the date of surgery to be appropriate as Petitioner failed to prove that she was unable to
perform the light duty work that was offered her, but the Commission also finds that the surgery,
which was found above to be compensable, rendered Petitioner unable to work even in the light
duty capacity that was offered her. The Commission, therefore, finds Petitioner to be entitled to
TTD benefits from the date ofthe surgery, December 14, 2012, through the date of the
arbitration hearing, January 16, 2013.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $321 .60 per week for a period of 4-5/7 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in§ 19(b) of the Act, this
award in no instance shall be a bar to a further hearing and detennination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
for medical expenses under §8(a) of the Act incurred both prior to the January 16, 2013,
arbitration hearing.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum ofS I, 700.00. The party cotmnencing the proceedings for review in the Circuit Court
shall file with the Cotmnission a Notice of Intent to File for Review in Circuit Court.

DATED:
KWL!mav
0: 02/10/ 14
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KELLER, COLLEEN

Case#

12WC031459

EmployeefPetitloner

PROVENA VILLA FRANCISCAN
NURSING HOME
Employer/Respondent

On 4/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee' s appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0073 LAW OFFICE OF KEVIN M O'BRIEN
407 S DEARBORN ST
SUITE 1125
CHICAGO, IL 60605

2965 KEEFE CAMPBEll BIERY & ASSOC LLC
NATHAN S BERNARD
11 BN CLINTON ST SUITE 300
CHICAGO, IL 60661

.

STATE OF ILLINOIS

)

)SS.

COUNTY OF Will

}

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

0

Second Injury Fund (§8(e)18)

[XI None of the above

ILLINOIS \VORKERS ' COMPENSATION COMMISSION
ARBITRATION DECISION
9
' (b)

Colleen Keller

1 41 ~v cc o2 5 2
Case# 12 WC 31459

Employee/Petitioner

Consolidated cases:

v.

Provena Villa Franciscan Nursing Home

---

Employer/Respondent

An Application for Adjustment ofClaim was filed in tllis matter, and a Notice of Hearing was mailed to each
party. The matter \Vas heard by the Honorable George Andros, ..c\rbitrator of the Commission, L11 the city of

New Lenox, on January 16, 2013. After reviewing all oftbe evidence presented, the Arbitrator hereby
makes fmdings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

A.

0

B.

D

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.

0

·what was the date of the accident?

E.

0

Was tin1ely notice of the accident given to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to tl1e injury?
H.

0 What were Petitioner's earnings?
D \Vhat was Petitioner's age at the time of the accident?

I.

~ What was Petitioner's marital status at the time of the accident?

G.

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospective medical care?
L.

lgj What temporary benefits are in dispute?

M.

0

N.

lgj Is Respondent due any credit?

0

TPD
0 Maintenance
IZJ TID
Should penalties or fees be imposed upon Respondent?

0. Oother
ICArbDec19(b) 1110 100 Jf~ Randolph Street #8·100 Chi~ago, IL 60601 3121814-66/1 Toll-free 86613$2-3033
Web site: ""''w.iwcc.ll.gov
Downstate offices: Collif1Sl•ille 6181346-J.fSO Peoria 309/671-3019 Rocl.f.ord 81 S/987 -7292 Springfield 2/7178S-7084
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FINDINGS
On the date of accident, August 27, 2012, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
Petitioner is not entitled to temporary total disability.

In the year preceding the injury, Petitioner earned $24,960.00; the average weekly wage was $480.00.
On the date of accident, Petitioner was 35 years of age, single with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER
The Arbitrator finds as a matter of law and fact the Petitioner is not entitled to compensation and not entitled to
medical treatment for shoulder surgery under the Workers Compensation Act, as amended.

2.
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S~TEMENT

OF FACTS

Petitioner testified to employment with Provena Villa Franciscan Nursing Home as a C.N.A. since October
2011. On August 27, 2012, Petitioner testified she attempted to log roll a 300-lb leg amputee nursing home
resident and complained of left shoulder pain. Petitioner testified she did not use any lifting assistance device
although she was trained in the use of same. She asserts this was neither possible nor practical. Petitioner
worked the remainder of the shift and presented to Provena Emergency Department. On August 28, 2012,
Petitioner was placed on the following work restrictions of no carrying or lifting greater than 5 pounds, no
pushing or pulling greater than 20 pounds and no reaching above left shoulder. On September 6, 2012, Dr.
Anne Li reconuuended restrictions of no carrying or lifting greater than 5 pounds, no pushing or pulling greater
than 25 pounds, and no reaching above left shoulder.
On September 10, 2012, Provena Villa Franciscan Nursing Home offered accommodation of duty--feeding
residents as well as temunal cleaning of resident's rooms. Petitioner testified she received the offer of duty
acconunodating her restrictions. Claimant refused to return to work because of her opinion the offer was not in
accordance with restrictions. In making that statement, Petitioner testified she did not review a Provena Villa
Franciscan Nursing Home job description. There is also no medical report or other review of the job
accommodations in the record.
H.R. Manager Deborah Shrum testified to working at Provena Villa Franciscan Nursing Home for thirty-seven
years. Deborah Shrum testified the undisputed job offer to feed residents and clean resident's rooms was a
modified position in accordance ''rith restrictions outlined by Dr. Li of no carrying or lifting greater than 5
pounds. no pushing or pulling greater than 25 pounds, and no reaching above left shoulder.
On November 2, 2012, Petitioner underwent a section 12 examination at respondent's request by Dr. Gregory
Primus, an orthopedic surgeon. Dr Prin1us opined Petitioner's problems began while simply performing a
pulling maneuver. He felt she strained the biceps tendon and possibly her rotator cuff. Dr. Primus diagnosed
generalized multi-ligament laxity with abnormal signal in the anterior labrum which was a pre-existing
condition. Dr. Primus opined arthroscopic surgery not necessary at that time as objective fmdings did not
support subjective complaints. Dr. Primus recommended lifting restrictions of no greater than 25 pounds or lift
greater than 10 pounds overhead with M.MI after another 4-6 weeks
Petitioner treated with Dr. David Burt at Midwest Sports Medicine Institute from August 30, 2012 to December
21, 2012 with follow-up in three weeks. Dr. Burt recommended complete off work restrictions, reviewed the
IME, disagreed with the opinions of Dr. Primus, and recommended arthroscopic exam of the shoulder with
possible labral repair and treatment of the biceps and/or rotator cuff. On December 14, 2012 Dr. Burt performed
arthroscopic debridement of partial undersurface rotator cuff tear and anterior mid labrum and subacromial
decompression and bursectomy on Petitioner.
CONCLUSIONS OF LAW

In support of the Arbitrator's decision regarding the question of whether an accident occurred which
arose out of and in the course of the Petitioner's employment by the Respondent, the Arbitrator fmds the
following facts and makes the following rulings:
This Arbitrator reviewed the documentary evidence and carefully considered the testimony.
Petitioner testified to attempting to log roll a 300-lb leg amputee nursing home resident and complained of left
shoulder pain. Dr. Primus noted Petitioner was simply performing a pulling maneuver and strained the biceps
tendon and possibly the rotator cuff.
3.
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Based upon the totality of the evidence the Arbitrator finds Petitioner did sustain an accidental injury that arose
out of and in the course of employment.

In support of the Arbitratot·'s decision regarding the question of whether Petitioner's present condition
of ill-being is causally related to the injury, the Arbitrator finds the following facts and makes the
following rulings:
Respondent's counsel objected to the accuracy and completeness of Dr. Burt's records as Petitioner counsel
admitted on the record some of the treatment records were absent from Petitioner Exhibit A. This rendered the
certification of Dr. Burt's records as correct and complete copies as inaccurate. The Arbitrator finds the records
are untrustworthy.
Respondent's counsel also proffered a hearsay objection to the causal connection opinion of Dr. Burt without a
chance for cross-examination. The Arbitrator rules tllis opinion was not medical care but created in anticipation
of tllis litigation.
Finally, Respondent's counsel objected to Petitioner's testimony laying a foundation for her own medical
records. There is no indication Claimant created the records, stored them or can vouch for their accuracy or
completeness. Thus, it is disregarded.
For all these reasons, tl1e Arbitrator sustains tl1e objections to Petitioners' exhibits A, D, and E and the
docun1ents are receh·ed as rejected exllibits only.
This Arbitrator also strikes the opinions of Dr. Burt under Illinois Rules of Evidence 801. Dr. Burt reviewed the
IME report and disagreed wiili the opinions of Dr. Primus. Dr. Burt did not testify at the arbitration hearing or
via deposition. In this case, fuere is no exception to the hearsay rule under which records may be admitted if the
other side objects and desires cross-examination. Only by agreement can such hearsay documents be received
into evidence. There was no agreement here.
Notwithstanding the rulings above, this Arbitrator fmds as a matter of fact fue opinions of Dr. Primus more
persuasive and more analytical than those of Dr. Burt.. This Arbitrator is not required to accept the opinion of a
treating physician over that of an examining doctor, and may give more weight to the opinions of an exanlining
physician over a treating physician as the facts warrant. Prairie Farms Daily v. Industrial Commission, (1996)
279 ill. App. 3d 546, 664 N.E.2d 1150.

In support of the Arbitrator's findings relating the reasonableness and necessity of the medical treatment
plus the need for prospective medical treatment allegedly related to the accident at bar, the Arbitrator
finds as follows:
The Arbitrator further fmds as fact Petitioner was simply performing a pulling maneuver and strained the biceps
tendon and possibly rotator cuff sustaining multi-ligament laxity with abnormal signal in the anterior labrum
which was a pre-existing condition.
The Arbitrator makes a special fmding of fact the Arthroscopic surgery was not medically necessary.
Based upon the totality of the evidence this Arbitrator finds medical services provided to Petitioner were
reasonable and necessary up to fue section 12 examination on November 2, 2012. This Arbitrator fmds medical
services provided after November 2, 2012 were not reasonable and necessary or related to the care
recommended and provided. Specifically, arthroscopic surgery was not reasonably and necessarily related.

4.

. '·
14I~JCC0252
In support of the Arbitrator's decision regarding the question of what amount of compensation is due for
temporary total disability, the Arbitrator finds the following facts and makes the following rulings:
The Arbitrator makes a finding of material fact that Provena Villa Franciscan Nursing Home offered
acconunodation of duty within restriction of feeding residents as well as tem1inal cleaning of resident's rooms.
Petitioner testified she received the offer of acconunodated duty but refused to return to work because she felt
the offer was not in accordance with restrictions. Petitioner testified she did not review a Provena Villa
Franciscan Nursing Home job description.
Tlris Arbitrator finds the testimony of H.R. Manager Deborah Shrum, a thirty-seven-year employee, to be more
accurate thus more credible than that of Petitioner on this issue. Deborah Shrum testified the offer to feed
residents and clean resident's rooms was a modified position in accordance with restrictions of no carrying or
lifting greater than 5 pounds, no pushing or pulling greater than 25 pounds, and no reaching above left shoulder.
The Arbitrator adopts in total the testimony of Ms. Deborah Shrum.
This Arbitrator fmds Dr. Primus as well as Dr. Li, both recommending light duty restriction, to be more
persuasive than the opinions ofDr. Burt who recommended complete off work restrictions.
For these reasons, the Arbitrator fmds as a matter of fact and law the Petitioner is not entitled to temporary total
disability in the case at bar.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

April 19th, 2013
Date
ICArbDec 19(b)
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STATE OF ILLINOIS

)

) ss.
COUNTY OF JEFFERSON

)

~ Affirm and adopt (no changes)

D Affirm with changes
D Reverse
D Modify

bJ Injured Workers' Benefit Fund

D Rate Adjustment Fund (*8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
f;gj None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Robert Tate,
Petitioner,
vs.
Manpower,
Respondent,

NO: 12
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DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causation, medical expenses and
permanency and being advised ofthe facts and law, affirms and adopts the Decision ofthe
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed March 20, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
845.89 credit for temporary total disability payments, $1,760.00 credit for an advance in
payment of workers' compensation benefits and $8,020.99 for a payment under Section 8(j) of
the Act on account of said accidental injury.

C7.
Zl:J

The party commencing the proceedings for review in the Circuit Court shall file with the
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David L. Gore
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Stephen Mathis
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

TATE. ROBERT

Case#

12VVC021427

Employee/Petitioner

1 4 IICC0 253
MANPOWER INC
Employer/Respondent

On 3/20/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC
#6 EXECUTIVE DR
SUITE 3
FAIRVIEW HTS, IL 62208

2795 HENNESSY & ROACH PC
DAVID DOELLMAN
415 N 10TH ST SUITE 200
STLOUIS, MO 63101
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STATE OF ILLINOIS

)

)SS.
COUNTY OF Jefferson

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
C8J None of the above

IT..LINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Robert Tate

Case# 12 WC 21427

Employee/Petitioner

Consolidated cases: _ __

v.

Manpower, Inc.
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Deborah Simpson, Arbitrator of the Commission, in the city
ofMt Vernon, IL, on 1/11/13. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED IssUEs

0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?

A

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. C8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K C8J What temporary benefits are in dispute?
D TPD
0 Maintenance
[8] TID
L. C8J What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0 . Oother _ _

0
D
0

0

fXl

ICArbDec 1110 100 W. ROIIdolph Street 118-200 Chicago, /L 60601 3121814-6611 Toll-free 8661352-3033 Web ~ire: www.iwcc.il.gov
Downs/ale office~: Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2171785-7084
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FINDINGS

On 4/10/12, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident with respect to the left hernia but
Petitioner's right hernia condition is not causally related to the accident.
In the year preceding the injury, Petitioner earned $16,640.00; the average weekly wage was $320.00.

On the date of accident, Petitioner was 29 years of age, single with 0 dependent children.
Petitioner l1as not received all reasonable and necessary medical services.
Respondent laas not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$845.89 for TID,$
$1,760.00 for other benefits, for a total credit of$2,605.89.

forTPD, $

for maintenance, and

Respondent is entitled to a credit of $8,020.99 under Section 80) of the Act.
ORDER

The Respondent shall provide the Petitioner with TID benefits from April II, 2012 through April19,
2012, as well as TID benefits from July 23, 2012 through July 30,2012, payable at a rate of$220.00.
Respondent shall also provide Petitioner with PPD benefits with respect to the left hernia. Respondent is
allowed a credit for TTD benefits previously paid in the amount of$845.89, as well as an additional credit for
$1,760.00 in other benefits previously provided to Petitioner.
The Respondent shall also provide the Petitioner with the medical benefits related to the left hernia
condition for treatment received prior to August 28, 2012 to the extent that it has not already done so.
Respondent shall provide these benefits in accordance with the Illinois Fee Schedule.
The Respondent shall also provide the Petitioner with PPD benefits in the amount of3% of the man as a
whole measured at the 500-week level as compensation for Petitioner's left hernia condition. Petitioner is
therefore entitled to 15 weeks of compensation measured at a PPD rate of$220.00, totaling $2,750.00. Again,
however, Respondent is allowed an additional credit for the $1,760.00 in other benefits previously provided to
Petitioner to the extent not already awarded herein.
No benefits are awarded with respect to the Petitioner's right hernia condition.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULEs REGARDING APPEALS
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STATEMENT oF INTEREST RATE

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if

an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Date
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Robert Tate,
Petitioner,
vs.
Manpower,
Respondent.

)
)
)
)
)
)
)
)
)
)

No. 12 we 21427

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The parties agree that on April10, 2012 the Petitioner and the Respondent were operating
under the lllinois Worker's Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. On that date the Petitioner sustained an
accidental injury or was last exposed to an occupational disease that arose out of and in the
course of the employment, (as to the left hernia only). They further agree that the Petitioner gave
the Respondent notice of the accident within the time limits stated in the Act.
At issue in this hearing is as follows: (1) Is the Petitioner's current condition ofill-being
causally connected to this injury or exposure (right hernia only)~ (2) were the medical services
provided to the Petitioner reasonable and necessary and bas the Respondent paid for all
appropriate charges for reasonable and necessary medical services; (3)what temporary benefits
are due to the Petitioner and what credit is due the Respondent for payments already made~ and
(4) the nature and extent of the injury.
FIND OF FACTS

The Petitioner testified that he is currently 29 years old and was employed at PLS in Mt.
Vernon, illinois at the time of his injury. He was placed at PLS through Manpower. The
Petitioner indicated his job duties included loading and unloading semi-tires, including pushing
them on pallets. He estimated that these tires weighed anywhere from 45 to 57 pounds.
The Petitioner testified that the day the injury occurred. he was pushing a pallet of tires
and pulling one of the tires off of the pallet when it fell and struck him in the low abdomen. He
did not feel any immediate pain and continued working throughout the day. However, the
Petitioner indicated that pain then developed that night and the next morning.
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The Petitioner further testified that Dr. Pruett's office addressed his pain and symptoms,
and described his pain as being worse on the left side than on the right side. He indicated that
the left side was operated on first and that he fully recovered.
The Petitioner testified that his right groin also began to hurt following the work accident.
He believes he informed Dr. Pruett at the time of his left sided surgery about this pain. He
indicted Dr. Pruett also performed surgery on the right hernia as well, which improved his
symptoms. However, the Petitioner indicated that he suffered some complications after the
right hernia surgery requiring an additional procedure to drain fluid. He testified that he believed
Dr. Pruett performed this procedure free of charge.
The Petitioner testified that he fully recovered from his complications following his right
hernia operation and was given a full duty release by Dr. Pruett. He stated he has some
difficulties with lifting things and believes overall he may have lost some strength. Petitioner
identified no additional limitations in his activities as a result of the work injury.
The Petitioner also testified that he began working light duty at the employer
approximately one week following the injury of April 10, 2012. These tasks included clerical
work such as answering phones, organizing papers, and other office work. The Petitioner
testified he was able to perform these tasks without any additional pain.
The Petitioner further stated he worked in a light duty capacity and received his regular
wages until his left hernia operation on July 23, 2012. He testified that he was then off of work
following this surgery through July 31, 2012. The Petitioner indicated that he then began to
work light duty once again and did so until his right hernia surgery on August 28, 2012. Again,
the Petitioner indicated he received his regular pay during this time.
The Petitioner also testified that he has since returned to work on at least one occasion
through Manpower for a few days in December 20 12. The Petitioner stated he was actively
seeking additional employment at this time.
A review of the Petitioner's medical records show that the Petitioner was seen at St.
Mary's Good Samaritan Hospital on April 11,2012 with complaints of lower abdomen pain. A
CT of the abdomen and pelvis was perfonned which show no evidence of urinary bladder
calculi, no hydronephrosis, no bowel obstruction and no gross pelvic lesions.
The Petitioner was then seen by Tammy Pike at WSI/Physical Therapy on April 12,
20 12. He indicated to Ms. Pike that he was unloading a pallet of tires that weighed
approximately 57 pounds a piece and that when he pulled one of the tires down it bumped him in
the stomach. He had no initial pain, but later in the evening he noted some pressure in the
bilateral lower abdomen. Ms. Pike was unable to feel a hernia but noted that Petitioner had
significant pain. She referred Petitioner to Dr. Annette Shores for further evaluation.
Dr. Shores then evaluated Petitioner on April 12, 2012. Petitioner indicated on April 10,
2012, he was at work when a tire hit him in the lower abdomen. He had been having pain in the
left groin since that time. Dr. Shores' assessment was pain in the left groin. She indicated she
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did not feel a hernia, but he could have tom the fascia in this area and it would take a while for
the hernia to pop out. She recommended an additional CT of the abdomen and pelvis in order to
further evaluate Petitioner.
ACT of the abdomen and pelvis was performed on Aprill8, 2012. The report indicates
a finding of a small sliding hiadal hernia in the lower thorax, though the remainder of the
findings were otherwise unremarkable. A scrotal ultrasound was also performed on April 18,
2012. The report indicates no evidence of testicular torsion and no evidence of epididymitis or
orochitis. It also indicates no obvious hernia formation.
Dr. Shores saw Petitioner again on May I 0, 2012. She indicated again that Petitioner was
having complaints of left groin pain. Her records do not indicate any right sided pain. She
provided Petitioner with pain medication but was uncertain of what further treatment to
recommend.
The Petitioner was then seen by Dr. Kenneth Bennett on June 7, 2012. Dr. Bennett
diagnosed Petitioner with a left groin strain, and indicated the Petitioner had no hernia present on
the right or left side. He recommended physical therapy and pain medication, as well as work
restrictions. Dr. Bennett's records do not contain any diagnoses or treatment recommendations
for Petitioner's right groin.
The Petitioner was then seen by Dr. Don Pruett on June 20, 2012 for an additional
evaluation. His examination revealed that the left ring was dilated with a broad bulge through
the ring. The right ring was also dilated, but not nearly as much as the left. Dr. Don Pruett
recommended a left inguinal herniorraphy with mesh graft. However, he indicated he would not
do anything with the right side at this time as Petitioner had no money and no insurance. He
noted the right side was a probable hernia, but indicated the right side ..would not be work comp
regardless."
The Petitioner's left hernia was surgically repaired by Dr. Chris Pruett on July 23, 2012.
The Petitioner was instructed to remain off of work until his next appointment on July 31, 2012.
Dr. Don Pruett saw the Petitioner in post-op on July 31, 2012. Dr. Don Pruett noted that
the Petitioner for the first time was complaining of right-sided groin pain. Physical examination
revealed a small tender bulge through the right external ring, not previously palpated. Dr. Pruett
stated that the Petitioner had developed a right-sided hernia which was "undoubtedly work
related" and acquired in the same manner as the one on the left. Dr. Pruett recommended a rightsided inguinal herniorraphy.
Dr. Chris Pruett then performed surgery on Petitioner's right hernia on August 28, 2012
with a mesh graft and Lichtenstein repair. Dr. Chris Pruett acknowledged in the operative report
that the right side was found not to be work related. This was discussed with the Petitioner but
Dr. Pruett stated he would proceed with the operation at this time to allow Petitioner to return to
work sooner.

3
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Dr. Chris Pruett provided a work-release form dated August 29, 2012 that indicated
Petitioner should remain off work until next appointment on 9/5/12. He also indicated Petitioner
should be at full-duty work on or about 10/2/12.
The Petitioner was then admitted to Crossroads Community Hospital with post-surgical
right groin pain on August 29, 2012 and September 1, 2012. The impression was acute right
groin pain, post-operative. Petitioner was also admitted to St. Mary' s Good Samaritan Hospital
on September 3, 2012 with complaints of right inguinal pain following his right-sided hernia
surgery. The clinical impression is listed as post operative wound pain. ACT of the abdomen
with contrast was performed, as well as a scrotal ultrasound. The ultrasound showed no
evidence of bilateral testicular mass and nonnal flow to both testes.
Dr. Chris Pruett then provided a medical release dated September 5, 2012 whereupon he
noted that Petitioner would be at full duty on October 2, 2012, or approximately 5 weeks after
his right hernia surgery.
Petitioner was then again admitted to St. Mary's Good Samaritan Hospital on September
8, 2012 and September 9. 2012 with additional right groin pain. Petitioner was transferred to
Missouri Baptist Hospital on September 9, 2012 for an additional evaluation by Dr. Chris Pruett.
He was noted to have a 2x2 em collection of fluid in right groin. Petitioner also indicated he had
some small dminage of the wound in the shower. Dr. Chris Pruett specifically noted a past
surgical history ofleft hernia repair (work related) and right hernia repair done "under private
insurance". Dr. Chris Pruett then performed a procedure on September 9, 2012 to drain the fluid
in Petitioner's right groin.
Dr. Chris Pruett also wrote Petitioner's attorney on September 28, 2012 regarding
Petitioner's condition. He indicated the left sided hernia condition was found to be work-related.
Dr. Chris Pruett specifically stated that "Petitioner's pain was significant and it did not appear it
would ever be deemed work related." He also indicated the right-sided hernia operation and
post-op drainage of fluid were done free of charge because of Petitioner's condition and his
desire to go back to work.
Dr. Chris Pruett also provided a work release for Petitioner dated October 9, 2012
indicating that Petitioner could return to work in a full-duty capacity as of October 5, 2012.
Dr. Russell Cantrell testified on behalf ofRespondent by way of deposition. He stated
that he specializes in physical medicine and rehabilitation and treats various injuries to the
muscular skeletal system and neuromuscular conditions. Dr. Cantrell indicated he saw patients
that have groin pain, sometimes related to the hip and sometimes related to the back. However,
he stated that this pain would sometimes be related to abdominal wall and hernia diagnoses. Dr.
Cantrell is not a surgeon.
Dr. Cantrell testified that reviewed medical records from Petitioner's treatment at St.
Mary's Good Samaritan Health Center in Mt. Vernon from April 11, 2012 and April 12,2012.
He stated that these records showed that Petitioner described initial pressure in his lower
abdomen and pain that developed in his left inguinal area with coughing or laughing. He also
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noted that Petitioner also presented to Dr. Shores for treatment and with complaints of only
tenderness in his left groin.
Dr. Cantrell also testified that the records from Dr. Shores did not indicate an actual
diagnosis of a hernia on the left or the right side. He further stated that the records from Dr.
Shores' treatment of Petitioner did not indicate any treatment regarding any right groin pain of
Petitioner as the present symptoms of diagnostic work up were for left groin complaints only.
Dr. Cantrell testified he also reviewed records from an evaluation by Dr. Bennett on June
7, 2012. He indicated that Dr. Bennett diagnosed a left groin strain and that he also examined
the right groin and found no indication of a hernia. Dr. Cantrell also noted that Dr. Bennett only
recommended treatment with respect to Petitioner's left groin.
Dr. Cantrell testified that he also reviewed the report from Dr. Don Pruett dated June 20,
2012. He stated that at that time, Petitioner presented to Dr. Don Pruett with complaints of
discomfort in the left groin without any obvious bulging. Dr. Cantrell noted that Dr. Don Pruett
diagnosed a probable left inguinal hernia without any definite hernia on the right.
Dr. Cantrell also stated that Dr. Don Pruett's examination of Petitioner also showed some
dilation of the external inguinal ring on the right side but no evidence of a hernia. He noted that
Dr. Don Pruett also went on to state that the right side would not be work related regardless. Dr.
Cantrell believed that the dilated inguinal ring on the right side was generally larger and more
dilated in men than women. He testified that is why men have approximately 25% greater
incidents of hernia formation than women. As a result, Dr. Cantrell indicated he would not be
surprised to see some dilation of an external inguinal ring on any given man compared to any
woman. In absence of any particular symptoms, Dr. Cantrell did not think Petitioner's right
dilated ring in this instance had any clinical consequence. He further noted that Dr. Bennett did
not note this dilated ring at all during his examination of Petitioner.
Dr. Cantrell testified that he also reviewed a report from Dr. Don Pruett dated July 31,
2012 following Petitioner's left hernia operation. He noted that this record showed the Petitioner
presented at that time with right-sided groin complaints and was found to have a definite small
tender bulge in the right inguinal external ring that had not previously been palpated Dr.
Cantrell also indicated that Dr. Don Pruett then seemed to have changed his opinion on the work
relatedness regarding the findings of the right hernia, which he had previously not considered
work related.
Dr. Cantrell noted that the records indicated Petitioner ftrSt had presenting complaint of
right-sided groin pain on July 31, 2012, or approximately 3 lh to 4 months after the initial work
accident. He testified that given the fact that essentially all of the medical records prior to the
evaluation by Dr. Don Pruett on July 31, 2012 reflected symptoms in only the left groin and left
lower quadrant, Petitioner's right-sided groin complaints were not causally related to the work
injury of AprillO, 2012. Dr. Cantrell further stated that the dilated ring noted in Petitioner's
right side by Dr. Don Pruett on June 20,2012 was applicable in his mind to a male versus female
disposition because of the increased size in the external inguinal ring in men versus women.
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Dr. Cantrell further testified that any additional treatment Petitioner chose to pursue for
his right·sided groin pain would not be necessitated by the April 10, 2012 injury. He indicated
this would include the subsequent treatment at Crossroads Community Hospital and St. Mary's
Good Samaritan Hospital. He believed that while it would be reasonable for Petitioner to have
sought follow-up medical care following his right hernia repair, the more reasonable delivery of
medical care would have been with Dr. Pruett through an outpatient setting. However, Dr.
Cantrell testified that this additional treatment would regardless not be related to the work injury
from April 10, 20 12.
Dr. Chris Pruett testified on behalf of Petitioner also by deposition. He stated that he is a
generallaproscopic surgeon who has been practicing for 11 years with his father, Dr. Don Pruett,
in St. Louis doing general surgery and laproscopic surgery.
Dr. Chris Pruett stated that the Petitioner was first seen by Dr. Don Pruett on June 20,
2012 for an JME. He acknowledged, however, that the Petitioner was seen by both Dr. Annette
Shores and Dr. Kenneth Bennett prior to being seen in his office. He testified that he reviewed
these records and that Dr. Shores and Dr. Bennett only provided diagnoses and treatment with
respect to Petitioner's left groin.
Dr. Chris Pruett indicated that on June 20,2012, Dr. Don Pruett diagnosed a left inguinal
hernia and a dilated tender ring on the right side, but no definite hernia at that time. Regarding
initial symptoms at the time Petitioner presented to Dr. Don Pruett for his initial evaluation, Dr.
Chris Pruett stated that Petitioner definitely had symptoms on the left and some pressure across
his abdomen. However, Dr. Chris Pruett acknowledged that Petitioner had no specific
complaints on the right side other than pressure and that the right side was not symptomatic. He
further testified that page 2 of Dr. Don Pruett's JME report from June 20, 2012 indicated that Dr.
Don Pruett believed that Petitioner's right side "would not be work comp regardless."
Dr. Chris Pruett testified that he performed the repair of Petitioner's left hernia and this
was covered under workers' compensation. He then verified Dr. Don Pruett saw Petitioner in
post op following this operation on July 31, 2012. Dr. Chris Pruett confirmed that the report by
Dr. Don Pruett's indicated that at "this point" Petitioner complained of pain in the opposite right
groin for the first time. He also noted that Dr. Don Pruett now indicated that Petitioner's rightsided hernia was work related. Dr. Chris Pruett testified that "inconsistent" was the "perfect
word" to characterize the comparison between Dr. Don Pruett's initial JME opinions regarding
causation of the right hernia and those in his July 31,2012 report.
Dr. Chris Pruett also testified that he performed the right-sided hernia repair on Petitioner
on August 28, 2012. He indicated that his operative report from this procedure indicated that the
right side was found to not be work related. As such, Dr. Chris Pruett testified that he informed
Petitioner he was doing this procedure free of charge. He also stated he did not intend to submit
any bills to workers' compensation for this treatment and to his knowledge, no bills were
generated.
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Dr. Chris Pruett also stated that Petitioner developed an infection in his right groin
following surgery and an additional procedure was required, which he again perfonned free of
charge. He noted that Petitioner had recovered from this infection.
When asked whether the dilated ring was causally related to the lifting incident Petitioner
sustained at work, Dr. Chris Pruett stated this was a difficult question to answer. He indicated
there could be a dilated ring as a baseline and therefore if there was a dilated ring and some sort
of injury was sustained, it was more than likely that a hernia would develop in that area.
However, Dr. Chris Pruett initially indicated that he was not able to answer whether the dilated
ring caused by the incident of AprillO, 2012.
However, Dr. Chris Pruett then stated that be believed the most reasonable answer with
respect to causation was that the incident that caused the Petitioner's pain and his left inguinal
hernia ultimately also caused his right inguinal hernia. He further opined that there are times
when a hernia cannot be felt and that this is referred to as an "insipient hernia". He admitted,
however, that he believed causation could be argued either way in this instance and that the
Petitioner's case was an unusual situation.
Finally, Dr. Chris Pruett also stated he had the opportunity to review the report of Dr.
Cantrell in preparation for his deposition. He acknowledged that on page 4 of the copy of Dr.
Cantrell's August 24, 2012 report contained in his file there were hand written notes in the right
margin by the first paragraph belonging to Dr. Don Pruett. He confirmed these notes read
"7/31/2012", "date of injury 4/10/2012", and "too long ago without complaints". Dr. Chris
Pruett also agreed in looking at page 4 of the report that there was a portion in the first full
paragraph that was underlined which read ''the small right inguinal hernia which is undoubtedly
work related and inquired in the same manner as the hernia on the left". Dr. Chris Pruett then
agreed that the hand written note that he just read into the record was directly to the right of that
underlined portion. He indicated it would be a fair characterization that this note pertained to the
underlined portion of this paragraph.
Dr. Chris Pruett also examined the hand written note at the bottom of page 4 of the same
copy Dr. Cantrell's August 24, 2012 report and acknowledged there was an additional
handwritten note by Dr. Don Pruett that read, "agree". He further testified that there was a line
that extended up from the word "agree" to an underlined portion of the paragraph directly above
it. He confirmed this underlined portion was the end of the sentence that read "it is my opinion
that currently the right sided groin complaints reported to Dr. Pruett on the July 31,2012 are not
related to his alleged work injury of April 10, 2012." Dr. Chris Pruett then testified that it would
be a fair characterization that the hand written note "agree" was pertaining and referencing this
underlined portion of that paragraph.
CONCLUSIONS OF LAW

IS THE PETITIONER'S CURRENT CONDITION OF ILL BEING IS CAUSALLY
RELATED TO THE INJURY?
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The Petitioner's left hernia condition is not in dispute and has been accepted by
Respondent as related to the work injwy of April 10,2012.
However, the Arbitrator finds that the Petitioner's right hernia condition is not causally
related to the work injury of April 10, 2012. The medical records and evidence show that
Petitioner only experienced left groin pain following the work accident of April 10, 2012. All of
the diagnoses from both Dr. Shores and Dr. Bennett regarding Petitioner were related to the left
side only, and no diagnoses were made with respect to the right side. Moreover, neither Dr.
Shores nor Dr. Bennett provided any treatment recommendations with respect to Petitioner's
right groin.
The evidence also shows that Dr. Don Pruett's initial assessment of Petitioner's right
hernia condition was that it was not work related. There is also no evidence in the medical
records that the Petitioner voiced any complaints of pain in his right groin area until one week
following his left hernia surgery. These complaints are noted in Dr. Don Pruett's July 31, 2012
report and he verifies that these complaints were made by Petitioner for the first time on this
occasion. This would be approximately 16 weeks following the work accident of April10. 2012.
The evidence indicates that Dr. Don Pruett felt a dilated ring on Petitioners' right side
during his examination on June 20, 2012. Dr. Chris Pruett provided testimony that it was
difficult to determine whether that this dilated ring on Petitioner's right side was a result of the
work injury of April 10, 2012. In fact, Dr. Chris Pruett initially indicated that he could not
answer this question with respect to causation. Dr. Chris Pruett testified further that he had
reviewed the report of Dr. Cantrell, as had his father Dr. Don Pruett, and that Dr. Don Pruett had
made notes in the margin of the report, indicating he agreed with the statement of Dr. Cantrell,
regarding the statement that the right hernia was not work related as the onset of symptoms was
to long from the date of injury to the report of symptoms.
Although Dr. Chris Pruett later provided testimony indicating that the Petitioner's right
hernia may have been "incipient" and thereby not detectable until well after the work accident,
the Arbitrator finds that this is insufficient to explain the delay in the onset of Petitioner's right
groin symptoms. The Arbitrator therefore finds the opinions of Dr. Cantrell to be more
persuasive and consistent with the medical records submitted into evidence.
Dr. Cantrell testified that this dilated inguinal ring on the right side was generally larger
and more dilated in men than women. He indicted this is why men have approximately 25%
greater incidents of hernia formation than women. Therefore, in absence of any particular
symptoms, Dr. Cantrell did not think Petitioner's right dilated ring in this instance had any
clinical consequence. He further testified that Dr. Bennett did not note a dilated right inguinal
ring in Petitioner during his examination. Dr. Bennett's examination of Petitioner was
approximately 2 weeks before that of Dr. Don Pruett.
Dr. Cantrell concluded that as essentially all of the medical records prior to the evaluation
by Dr. Don Pruett on July 31, 2012 reflected symptoms in only the left groin and left lower
quadrant, Petitioner's right-sided groin complaints were not causally related to the work injwy of
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April 10, 2012. The Arbitrator finds that this conclusion is logical and consistent with the
medical records submitted into evidence. Moreover, the Arbitrator notes that Dr. Chris Pruett
provided testimony that his father, Dr. Don Pruett made handwritten annotations on Dr.
Cantrell's August 24, 2012 report that are suggestive that he was in agreement with Dr.
Cantrell's opinions.
The Arbitrator finds that Dr. Don Pruett's annotations on Dr. Cantrell's report provide
additional support to his original conclusion in his evaluation of Petitioner on June 20, 2012 that
the right hernia condition was not related to the accident of April10, 2012. This, combined with
the opinions of Dr. Cantrell is more persuasive than the opinions of Dr. Chris Pruett
For the foregoing reasons, the Arbitrator therefore finds that Petitioner' s current
condition of ill-being with respect to his right hernia is not medically causally related to the work
accident of April 10, 2012.
WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER
WERE REASONABLE AND NECESSARY, AND HAS THE RESPONDENT PAID ALL
APPROPRIATE CHARGES FOR REAONSABLE AND NECESSARY MEDICAL
SERVICES?

As the Respondent has not disputed the Petitioner's left hernia condition and accepted
the same, the Arbitrator finds that the treatment Petitioner received prior to his right hernia
operation on August 28, 2012 was reasonable and necessary and related to the work injury of
April 10, 2012. Therefore, Respondent is obligated to provide payment for the medical expenses
from Petitioner's treatment prior to August 28, 2012 according to the lllinois Fee Schedule to the
extent it has not already done so.
With respect to the medical treatment Petitioner received for his right hernia condition, as
the Arbitrator has found that this condition is not medically causally related to the work accident
of April10, 2012, Respondent is not responsible for payment of any medical bills after August
28,2012.
The Arbitrator further finds that the Respondent shall be entitled to a credit of$8,020.99
under Section 80) of the Act for medical benefits already provided to Petitioner.
WHAT TEMPORARY BENEFITS ARE IN DISPUTE AND WHETHER RESPONDENT
IS DUE ANY CREDIT?

The Petitioner claims temporary total disability benefits from April 11, 2012 through
April 19,2012, July 23, 2012 through July 30,2012 and August 27, 2012 through October 12,
2012. Petitioner has provided testimony that for the remaining dates between his date of injury
and his release from care by Dr. Chris Pruett, he was able to work light duty for Respondent and
was provided his regular wages.
As the Respondent has not disputed the Petitioner's left hernia condition and accepted the
same, the Arbitrator finds that Petitioner is entitled to TTD benefits from April11, 2012 through
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April19, 2012, as well as July 23, 2012 through July 30, 2012. These benefits shall be paid by
Respondent at Petitioner's TTD rate of$220.00.
However, since the Arbitrator finds that the Petitioner's right hernia condition is not
medically causally related to the work accident of April 10, 2012, no TID benefits are awarded
from August 27,2012 through Petitioner's full duty release by Dr. Chris Pruett.
To fully address the TID periods owed to Petitioner, the evidence shows that Respondent
has already paid Petitioner $845.89 in TID benefits, and has also provided an advancement of
benefits on a disputed basis of$1,760.00 for which Respondent would be entitled to a credit.
WHAT IS THE NATURE AND EXTENT OF PETITIONER'S INJURY?
The Arbitrator finds that Petitioner suffered a hernia in his left groin as a result of the
work accident of April 10,2012. The evidence shows that Petitioner required some conservative
treatment and ultimately required surgery that was performed by Dr. Chris Pruett on July 23,
2012. However, Petitioner was able to work light duty during most of the treatment for this
condition, and was only completely off of work for approximately two weeks. The evidence also
shows that Petitioner fully recovered from his left hernia approximately 4 weeks after the surgery
was performed.
Dr. Chris Pruett gave Petitioner a full duty release with respect to his left hernia.
Petitioner provided testimony that he has some difficulty in lifting objects following his
recovery. However, no additional evidence was presented indicating that any other aspect of
Petitioner's daily life was adversely affected by the work injury. Moreover, Petitioner testified
that he had at one point temporarily returned to work and was in the process of applying for
additional employment. No evidence indicates that Petitioner is in any way restricted from
finding employment due to his work injury.
The Arbitrator finds in light of the evidence presented at trial concerning the nature and
extent of Petitioner's left groin injury, Petitioner is awarded permanent partial disability benefits
in the amount of3% of the man as a whole measured at the 500-week level. This totals 15
weeks of compensation. Respondent shall therefore provide Petitioner with 15 weeks of
compensation payable at his PPD rate of$220.00, or a total of$2,750.00.
However, as the evidence shows that Respondent has provided an advancement of
benefits to Petitioner on a disputed basis of$1,760.00, Respondent would be entitled to a credit
against any permanent partial disability awarded for any amount of the advancement remaining
if not applied to other benefits awarded herein.
Given that the Arbitrator has found that Petitioner's right hernia condition is not
medically causally related to the work accident of AprillO, 2012, Petitioner is not entitled to any
permanent partial disability for his right hernia condition.
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ORDER OF THE ARBITRATOR
The Respondent shall provide the Petitioner with TID benefits from April 11,2012
through April19, 2012, as well as TID benefits from July 23, 2012 through July 30, 2012,
payable at a rate of$220.00. Respondent shall also provide Petitioner with PPD benefits with
respect to the left hernia. Respondent is allowed a credit for TID benefits previously paid in the
amount of$845.89, as well as an additional credit for $1,760.00 in other benefits previously
provided to Petitioner.
The Respondent shall also provide the Petitioner with the medical benefits related to the
left hernia condition for treatment received prior to August 28, 2012 to the extent that it has not
already done so. Respondent shall provide these benefits in accordance with the lllinois Fee
Schedule.
The Respondent shall also provide the Petitioner with PPD benefits in the amount of 3%
of the man as a whole measured at the 500-week level as compensation for Petitioner's left
hernia condition. Petitioner is therefore entitled to 15 weeks of compensation measured at a PPD
rate of$220.00, totaling $2,750.00. Again, however, Respondent is allowed an additional credit
for the $1,760.00 in other benefits previously provided to Petitioner to the extent not already
awarded herein.
No benefits are awarded with respect to the Petitioner's right hernia condition.
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Arbitrator Deborah Simpson
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[81 Affirm and adopt (no changes)

D Affirm with changes
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Derrick Dawson,

14IW CC 0254

Petitioner,

NO: 12 we 29594

vs.
CR Coating & Logistics Management,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses-including prospective medical care, temporary total disability, and penalties and
attorney fees and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
•

Petitioner was a 33 year old employee of Respondent, who described his job as 3rd shift
(10:30pm-7:00am) wash line, team lead. Petitioner is about 5'10 tall and weighed 185
pounds on the date of accident; currently he weighs approximately 208 pounds. Petitioner
testified that prior to the accident he had no problems with his neck or low back, and had
no scars that required him to seek medical attention. Since the date of accident, Petitioner
had not been involved in any other accidents or injuries regarding his neck, head, low
back, legs, or any other parts of his body that were alleged injured here. Petitioner
testified that prior to the incident he had no medical condition or diseases that in any way
affected his health.
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•

On July 6, 2012, Petitioner testified he was employed with Respondent and had been for
8-9 months. Petitioner stated that he had started working for Respondent as a wash
operator, washing tanks. Petitioner testified that the job involved getting tanks with a
forklift, putting them inside a machine, and hooking up a washer to wash them. Petitioner
stated he then took them out, dried them with an air hose, vacuumed them out and put the
tanks back in the stationary area. Petitioner testified that the tanks are used for diesel and
hydraulic oil; the tanks went into big machines. Petitioner stated that some of the tanks
were 800-900 pounds or more. Petitioner testified that he did that for about 3 months
when the Caterpillar supervisor spoke to Mr. Jim and Mr. Bob and told them that he was
doing a good job because he was doubling the tanks done in that area. Petitioner testified
that after those three months, he was moved to team lead. Respondent talked to him about
it and Petitioner testified that as team lead he was over people and the machines.
Petitioner stated that he had to make sure that the machines were running and that
everyone was doing their jobs. Petitioner stated that he knew practically everything
about the machines and how to run them. Petitioner testified at the time of the accident he
had 10-12 people working under him as team lead. Petitioner testified his duties as team
lead were putting in tickets for machines, getting parts, going to the crib to get things
needed to work with. Petitioner stated he had to make sure everyone was doing their job
and make sure everyone was using safety precautions and staying safe. Petitioner testified
that he was responsible for production. He stated that they had so many parts that they
had to get out every night on each shift. Petitioner stated at the end of the week they had
to add up the number of parts washed and that determined production the 3rd shift put out
for the week. Petitioner stated that he had to tum those numbers in to the supervisors each
week. When he turned in the numbers the supervisors would comment on the
productivity and he stated they would just tell him they were doing a good job on 3rd shift
and they were pushing out a lot of parts that needed to be pushed out. Petitioner stated
that Caterpillar supervisors that walked around would also say they were doing a good
job on 3rd shift. Petitioner stated that the Caterpillar supervisors walked around the floor
every night. Petitioner stated on the south end he (they) always had the floor clean.
Petitioner stated they would come in at 10:30pm and there would be 40 tubs on the floor
and before Petitioner left in the morning, those tubs would be all done.

•

Petitioner testified that the facility was owned by Caterpillar but that he worked there for
Respondent (C.R. Coating) to wash all the parts and paint. Petitioner' s shift was 10:30pm
to 7:00am. Petitioner testified in the time he worked as team lead he always worked the
3rd shift; however, sometimes he had to stay over onto 151 shift when people did not show
up for work or they needed extra help. Petitioner stated overtime was mandatory most of
the time for him. Petitioner testified that he worked a lot of hours. Petitioner stated that he
would sometimes request time off but they were unable to let him off because they did
not have enough people.

•

On the date of accident, July 6, 2012, Petitioner testified he was working in his capacity
as team lead. Petitioner stated they were short handed as there was a labor situation at the
facility. Petitioner stated they had gotten rid of a lot of people; there was a strike going on
at Caterpillar. Petitioner did not know if Caterpillar or Respondent owned the machine,
he just knew they operated it and the mechanics that fixed the machines were employees
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of Caterpillar. The Caterpillar employees were required to fix the machines then during
the strike. Petitioner stated they had contingency workers that were brought in from
different facilities to repair the machines. Petitioner stated that those people did not know
a lot about the machines as they would come and ask them (Petitioner) for information
about the machines. Petitioner stated that if something happened to the machines, they
would ask what was wrong, and different questions about the machines. Petitioner
indicated that the strike had been going on for weeks. Petitioner stated on the day of the
accident he came in at 10:00 so he could get everything ready, go to his locker, get gloves
for all the workers, check e-mails, see if any posts were there that he needed. Petitioner
stated that he gave safety speeches before they started work. Petitioner stated that he
worked seven days a week and normally came in at that time to get everything ready.
Petitioner stated on that day as he was coming in to work he had to pass by Mega which
was the machine he was injured on. He stated he went by the machine and there was a
mechanic there and the 2"d shift lead came to him and told him that Mega had been down
all day and that they had been working on it. Petitioner stated he told the 2"d shift lead
that there were a lot of tubs on the floor (50-60) as the machine had been down for two
shifts. Petitioner stated the Mega machine is the biggest machine that they have at that
end and it washed the biggest parts they have. Some of those parts are 400-500 pounds or
more and you can only fit one of the bodies in the basket; he again noted the parts are
heavy and the mega washes the parts. Petitioner indicated it was unusual for that many
tubs to be on the floor when he came to work; but they were there because the machine
was down. Petitioner indicated if there is no problem his shift would do 15-20 tubs in a
shift. When the 2"d shift lead advised Petitioner about the machine, Petitioner stated he
continued to go to clock in and then he met everyone upstairs as they normally did.
Petitioner stated that he went through the safety meeting and after the meeting dismissed
everyone. The meeting is to tell everyone of the parts on the floor and that they were to
try to push the parts out and have the floor clean before they left. He stated he read off a
report about if there were injuries. He stated the building was always very hot and he told
them to drink plenty of fluids. Petitioner indicated that after the meeting he met with
Brian, the person who ran the Mega, and they went back to the machine but the
maintenance person was gone. The maintenance worker was one of the contingency
workers during the strike. Petitioner stated he then put a ticket into the computer on the
machine letting them know what was wrong with the machine and that it needed
maintenance/repair. Petitioner stated that he requested that about 10-15 minutes after the
meeting; around 10:40pm. Petitioner indicated there had already been tickets put in about
the machine as the prior shift mechanic had been working on trying to repair it. That
mechanic left at the end of 2"d shift so Petitioner had to put in another ticket for repair.
Petitioner indicated that the mechanic did not respond to that ticket for repairs. Petitioner
stated they waited a while for another mechanic who never showed up after waiting 2530 minutes. Petitioner noted that the machine was still down. Petitioner stated that the
tubs that were there to be washed were from different areas of the building. After being
washed the parts are sent inside to get billed. Petitioner was not sure what Caterpillar was
building with the parts, he just knew he washed the tanks and the tanks were then sent to
the warehouses and different places. Petitioner indicated if the parts were not washed in
the Mega machine; that delayed the other destinations in the plant where the parts are
used to fabricate and make something. Petitioner indicated there were 50-60 tubs backed
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up at that time. Petitioner stated that he looked at the machine and saw what the problem
was, as it broke down all the time. Petitioner testified that the same thing happened
several times with that machine. Petitioner stated he was looking to see the problem and
saw there was a basket stuck in the washer. Petitioner stated that the door on the washer
cannot close unless the basket is all the way in. Petitioner stated that he knew what to do
to fix the machine; he stated he had done it before. Petitioner stated you can walk inside
the machine, it is a real tight fit, but big enough for a person to get in.
•

Petitioner viewed RX 2 (a photo) and stated it was the backside of the Mega where the
tubs come out of the machine down the roller on the back. It was noted that there is a
door with like a window on it and the door leads inside the machine. Petitioner indicated
that inside the machine are the mechanisms for washing. Petitioner viewed RX 6 and
stated that it was the inside of the machine. Petitioner noted the shovel and clamps. He
indicated that the basket inside was full of parts on a flat surface inside the wash tub area
where the actual washing takes place. Petitioner indicated the basket was visible because
it was not all the way inside the wash area, it was stuck. Petitioner stated when it is stuck
you can give it a push to get it in and the door will then close with it sliding down and the
machine will then operate.

•

Petitioner testified that the reason the Mega machine was not operating that day was
because the basket was stuck. Petitioner indicated the substitute mechanics are not
familiar with the machine and did not attempt to address the problem by pushing the
stuck basket into the proper position. Petitioner stated that after looking at the situation,
with 50-60 tubs holding and no mechanics coming, he got with Brian and they got a golf
cart, went to the other side of the building, got a bar and returned to the machine.
Petitioner stated when they got back he hit the safety shut down button which shuts down
certain parts of the machine. Petitioner stated after that he went around to the back of the
machine (indicating on the photo RX 2) and told Brian to stay out as it was a safety zone
and not safe for him there. Petitioner again indicated that he had gone in several times
before to fix that situation because it happened all the time with that machine. Petitioner
testified he went inside the machine and he had the bar to push the basket on the lift.
Petitioner stated he gave it a push and when he did, it freed the basket and the door came
in and the shuttle plunged off to the left (he indicated it on the photo). The rails were
noted where the shuttle slides on. Petitioner indicated the shuttle was not in the same
position then as in the photo (RX 6). Petitioner testified that the shuttle had been shifted
all the way to the right (apparently going out of the pictured area). He agreed there are 4
platforms bound tightly to each other so they move the whole shuttle all together. It was
again noted Petitioner was freeing up the basket with a metal bar and when he pushed it
the door closed down and the shuttle shot off to the left. Petitioner stated that he was
between the machine arm on the right and left; Petitioner indicated with an 'X' on the
photo where he had been standing; He was between the two arms. The general area was
circled on the photo. Petitioner indicated (RX 6) the shuttle moved into the picture area
noted. Petitioner testified when the shuttle moved it shot off so fast that it struck him on
the right side of his head (above the eyebrow). He indicated he would have been struck
by the comer of the shuttle (indicated on the photo). Petitioner indicated when it struck
him it twisted Petitioner around to the left and his left side struck the metal area.
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Petitioner just knew that something (pointed at in the indicated photo} hit the side of his
face and cut him (the Arbitrator made a square around the area). Petitioner indicated
when he twisted he also hit his back on the right side and his right leg on the brace that
was sticking out. Petitioner stated when it twisted him around he saw blood and he
immediately put pressure on his face where he was bleeding. Petitioner indicated he put
up both hands to his face as he was hit in 2 spots and the back of his head.
•

Petitioner testified that after that, he immediately got out of the machine and told Brian
(the Mega operator) to take Petitioner to the ER inside the building. Petitioner stated
when they got there, they were closed; no one was there, so they immediately went to the
security office. Petitioner stated when they got there they could not touch Petitioner so
they immediately called 911 for an ambulance. Petitioner testified the ambulance took
him to Provena St. Joseph Hospital.

The Commission finds the evidence and testimony is clear that Petitioner entered a restricted
area when he went into the Mega to clear a basket jam. Petitioner was an operator and not
qualified or authorized to perform that task whether he had previously aided maintenance people
or not. Petitioner worked for Respondent and the Mega was owned and maintained by
Caterpillar. Petitioner's job duties were to oversee the washers on the machine and duties such as
maintenance were clearly outside of his responsibilities. There was a lockout/tag out procedure
to be followed by Caterpillar maintenance people. Petitioner obviously did not have the lock
equipment or knowledge to properly bring the Mega to '0' energy to allow for safe repair.
Petitioner even entered the Mega via the belt area rather than through the doorway which would
have set off an alarm, which he was clearly aware and further showed he was beyond his scope
of his job duties. Petitioner was clearly at work when the accident occurred but he was not acting
within the scope of his employment as he was employed as a lead on the 3rd shift wash for
Respondent and not as a maintenance worker for Caterpillar or Respondent. While Petitioner
apparently wanted to get the machine operational to move the wash production that was backed
up, he did not want to wait for maintenance to remedy the problem. Petitioner tried to fix it
himself which was well beyond his expertise and his job duties. Petitioner's testimony is
unrebutted as to being injured while working for Respondent at the Caterpillar facility; however
Petitioner took himself out of the scope of his employment by performing the job of an employee
(maintenance) of another employer (Caterpillar) well beyond his expertise and the proscribed job
duties of his employment with Respondent. Accordingly, Petitioner failed to meet the burden of
proving accident that arose out of and in the course of his employment and thereby also failed to
prove any causal relationship between his injuries and condition of ill-being. The Commission
finds the decision of the Arbitrator as not contrary to the weight of the evidence, and, herein,
affirms and adopts the Arbitrator's finding that Petitioner failed to prove accident that arose out
of and in the course of employment, and further affirms and adopts the Arbitrator's finding that
Petitioner failed to prove a causal connection.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 3, 2013 is hereby affirmed and adopted.
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $-0-. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
o-1116/14
DLG/jsf
45
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Mario Basurto

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

DAWSON, DERRICK
Employee/Petitioner

Case#

12WC029594
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CR COATINGS & LOGISTICS
Employer/Respondent

On 6/3/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this av. •ard, interest of 0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2221 VRDOL YAK LAW GROUP LLC
MICHAEL P CASEY
741 N DEARBORN ST 3RD FL
CHICAGO, IL 60610

0507 RUSIN MACIOROWSKI & FRIEDMAN LTO
KIM EMERSON
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606

STATE OF lLLINOIS

0
0
0

)

)SS.
COUNTY OF WILL

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund {§8{e)l8)

~None of the above
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ILLINOIS \VORKERS' COl\1PENSATION COrflSSION
ARBITRATION DECISION
DERRICK DAWSON

Case # 12 WC 29594

Employee/Petitioner

v.

Consolidated cases:

CR COATINGS & LOGISTICS

---

Employer/Respondent

An Application for Adjustment ofClaim was filed in tllis matter: and a Notice ofHearing 'vas mailed to each
party. TI1e matter was heard by the Honorable George Andros, Arbitrator of the Commission, in the city of
New Lenox, on April11, 2013. After reviewing all ofthe evidence presented, the Arbitrator hereby makes
findmgs on the disputed issues checked below, and attaches those findings to tllis document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationsllip?
B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
\Vas timely notice oftl1e accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's eanlings?
H.
\Vhat was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~\\That temporary benefits are in dispute?
D TPD
D Maintenance
~ TID
L.
\Vhat is the nature and extent of the injury?
M. ~ Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _ _

0
0

0

0

0

0

0
0

JCArbDec 2110 100 U~ Randolph Street #8·200 Chicago, JL 60601 31 21814·66JJ Toll-free 8661352·3033
Web site: 1nm. iu cc.ll.iov
Downstate offices: Collinsville 6181346-3450 Peoria 309167I -3019 Rocl.ford 8151987-7292 Sprmgfield 2 I 71785 . 7084
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On 7/6/12, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist bet\'-'een Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $33,698.17; the average weekly wage was $648.04.
On the date of accident, Petitioner was 33 years of age, single with 3 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $3,110.56
for other benefits, for a total credit of $3,110.56.
Respondent is entitled to a credit of $0.00 under Section 80) of the Act.
ORDER

No benefits are awarded as the accidental injuries sustained by petitioner on July 6, 2012 are not arising nor in
the course of his employment with Respondent in the case at bar.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

Iftl1e Commission reviews this award, interest at the rate set forth on tl1e Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in tllis award, interest shall not accrue.

STATEMENT OF INTEREST RATE

May 30,2013
Date

ICArbDec p. 2

JUN -3 1Q\l

14IWCC0254
FINDINGS OF FACT 12 WC 29594
On July 6, 2.012, petitioner was employed by CR Coating & logistics as the Wash Une Team Lead on the third
shift. (T. 10) The third shift operated from 10:30 p.m. to 7:00 a.m. (T. 14) Petitioner testified that his job
responsibilities included putting in tickets for machines, getting parts and supplies, making sure those under him were
performing their jobs correctly and safely, and ensuring production. (T. 1G-12) Petitioner admitted on cross examination
that part of his job duties as Team Lead were tD report all equipment malfunCtions to the supervisor on duty and
complete a maintenance request ticket. (T. 70 & RX7) Pebtioner further testified that the wash line operators were
required to process/wash the metal parts in any tubs left by their assigned machines during their shift.
Mr. Robert Sieffert, testified on behalf of the respondent. He testified that he had worked for CR Coatings and
Logistics at the caterpillar fadlity for four years and had worked as the general manager for two years. (T. 12.2.-12.3) As
general manager, he was the chief operating officer and was responsible for the entire operation. (T. 123)
Mr. Sieffert testified that, as Wash Une Team Lead, petitioner was responsible for all of the wash operators on
his shift. This induded getting them set up, making sure they were washing the correct pieces, making sure that they
were washing enough pieces, and making sure that they worked safely. (T. 12.5) Mr. Sleffert test1fied that Respondent's
Exhibit 7, was a detailed job description for a Wash Une Team lead that was prepared by CR Coatings and Logistics in
the regular course of business. He testified that petitioner was provided w th a copy of this job description at the time of
his promotion. (T. 12.5-126)
Mr. Sieffert testified that CR Coatings was an independent contractor working for caterpillar. He continued to
explain that they were responsible for painting all of the components that were manufactured in the facility and washing
some of the parts prior to assembly. (T. 123) Mr. Sieffert testified that caterpillar owned the machines operated by CR
Coatinn~ tn p<~int nnc1 wash the components. He testified that caterpillar was responsible for repairing these machines in
the event of a breakdown. (T. 12.4) Mr. Sieffert testified that CR Coatings and Logistics did not employ any maintenance
staff to repair the machines that they operated for caterpillar. Rather, caterpillar was responsible for hiring all
maintenance employees to repair the machines. (T. 124)
On cross examination, petitioner testified that he received a copy of the Summary of Joliet Fadtity Safety Rules
and Regulations during his orientation and was familiar with same. (T. 73)
Mr. Sieffert confirmed that petitioner was provided with a copy of the Summary of Joliet Fadlity Safety Rules
and Regulations during his orientation with CR Coatings and logistics. (T. 127) Petitioner admitted that paragraph 13 of
these rules provided that employees were tD stay out of any hazardous or restricted areas unless they were assigned to
.t. (T. 74 & RX1) Mr. Sieffert testified that, If an unauthorized employee was found to enter a restricted area, it was
standard procedure to terminate that employee. (T. 130-131) Mr. Sieffert confirmed that the internal areas of the Mega
Wash machine were considered a restricted area. (T. 131) Spedfically, the internal areas of Mega were restricted to
maintenance personnel only. (T. 131) Again, Mr. Sieffert confirmed that CR Coatings did not employee any maintenance
personnel. (T. 131)
fletitioner further admitted that paragraph 23 of these rules required that lockout/tagout procedure must be
followed when a machine was being repaired or deaned. (T. 74) Petitioner testified that he was familiar with the lockout
and tagout procedures that were preformed by the maintenance staff. (T. 75) He Indicated that only mechanics were
issued personal locks tD lockout a machine and admitted that he did not have a personal lock tD lockout the machines.
(T. 76-77) Petitioner testified that the lockout/tagout prtJC:edure was posted on the front of the electronic control box to
the left of the entry doorway to Mega. (T. 86, RX4 & RXS)
Petitioner testified that on July 6, 2012, the caterpillar employees had been on strike for weeks. He testified
that caterpillar employed the mechanics that fixed the wash machines. He continued to testify that, during the strike, the
contingency workers brought in to work on the machines had little knowledge of the machines and asked the other
workers about the malfunctions and repairs. (T. 17·19) On cross examination, petitioner admitted that he was not
trained In maintenance repairs on Mega by CR. Coatings or caterpillar. (T. 84-86)
Petitioner testified that on July 6, 2012, he arrived at the fadlity at 10:00 p.m. for the third shift He testified
that as he entered the fadlity he passed by Mega and noted that a mechanic was there with the second shift lead. He
testified that the second shift team lead tDid him that Mega had been down all day. (T. 2.0)
Thereafter,
petitioner proceeded tD dock in and present the safety meet fur the third shift employees. (T. 2.2) After the meeting was
completed, petitioner returned tD Mega on the floor. When he anived, the maintenance worker was no longer at the
machine. (T. 24) Petitioner stated that the maintenance worker from the second shift had left Mega because they had to
change shifts as well. (T. 2.6) Petitioner then put in a maintenance ticket for the Mega wash machine for the third shift
at approximately 10:40 p.m. (T. 2.5) Petitioner testified that he waited 25 minutes or so for maintenance to respond to
the new ticket (T. 2.7)
Mr. Sieffert testified that the response time fur a maintenance request depended upon the demands on the
maintenance department. Some requests were answered very promptly and some could take an hour or more,
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depending upon the workload and priorities. (T. 143) Mr. Sieffert continued to state that If a maintenance request was
taking longer than normal, petitioner should have phoned the maintenance department directly or a supervisor who could
exert some influence on the maintenance department. (T. 143) Mr. Sieffert testified that while awaiting maintenance
repairs, CR Coatings employees were expected to perform general housekeeping tasks and make their supervisor aware
of the delay. (T. 144) He continued to state that there was no penalty for decreased production when a machine was
down. (T. 143)
Instead of following the standard protocol, petitioner testified that he looked at the machine himself to
determine the problem and saw that a basket was stuck in a door of the machine, which prevented the door from dosing
and the machine from running. (T. 29-30) Mr. Sieffert testified that the stuck basket described by petitioner was not a
simple issue and was actually a difficult thing to repair. (T. 149)
Petitioner testified that, upon identifying the problem, he went to the opposite end of the facility to obtain a
metal pry bar and came back to the machine to attempt to fix it (T. 36) He testified that he hit the safety shut off
button before entering the machine, but admitted that this button only shut down certain parts of the machine and not
the whole machine. (T. 36) He then admitted that he told his co-worker to stay outside of the machine because it was a
known safety zone and it was not safe. (T. 37)
Petitioner testified that the baskets had become stuck on this machine on multiple occasions and he had
assisted in fixing it previously. (T. 37) On cross examination, petitioner admitted that none of the caterpillar supervisors
or CR Coatings supervisors had knowledge of his entering Mega to assist with repairs prior to July 6, 2012. (T. 101) Mr.
Sieffert confirmed that,. prior to July 6, 2012, he was unaware that CR Coatings employees were entering the restricted
areas of Mega. (T. 132)
On cross examination, petitioner testified that Mega was an enclosed machine with all of the moving parts
being enclosed within a metal and plexiglas structure. (T. 78) He admitted that the doorway into Mega was marked as
restricted access with the sign stating that only maintenance personnel were to enter Mega, as depicted in Respondent's
Exhibit 2. (T. 78-79) Petitioner continued to testify that this doorway was supposed to be locked but had been lett
unlocked on July 6, 2012. (T. 79-80) Petitioner admitted that when the door was locked, he did not have a key to unlock
the padlock. (T. 80) Even though the door into Mega h?d Peen left unlocked on the elate in au:stion. Petitioner still
entered the machine by hopoing through the QMning in which the conveyor belt exits the machine, as depicted in
Respondenrs Exhibit 2.
86-871 He tesfjfjed fhat he did not use the unlocked doorwav to avoid the alarm (rpm
soundinq throughout the olant.
871 Cem@sis ac/dt:(/bvArbitratorJ

a;

a;

Upon entering Mega, petitioner moved between the first and second arms on the left side of the machine (T.
43) and stepped inside of the lower !·beam connecting these arms (T. 91) when he began to work on the machine. This
area was marked by the Arbitrator with a drde on Respondent's Exhibit 2. He then gave the basket a push with the
metal bar, freeing the basket. (T. 38) Once freed, the basket entered the wash area and the door to the wash area
closed. (T. 38) After the basket was freed, the shuttle was released and moved to the left of the machine or towards the
back of the picture In Respondent's Exhibit 6. (T. 38) Petitioner testified that when the shuttle moved, the left upper
comer of the shuttle hit him on the right side of the head above his eyebrow twisting his body to the left where he hit the
lett side of his head on the second arm of the machine. (T. 44-46) Petitioner testified that his right leg and back were
also hit by the brace on the lower part of the shuttle. (T. 47)
Petitioner testified that he saw blood and immediately grabbed both sides of his head and exited the machine.
(T. 47-48) Then he asked his coworker to take him to the building ER. Upon finding the building ER dosed, Petitioner
then proceeded to the security office where 911 was call and an ambulance was sent. (T. 48) Petitioner testified that he
was taken to Provena St Joseph Hospital by ambulance. {T. 48) He reported that he was hit on the right side of his
head by a moving machine and then hit the left side of his head. He denied loss of consdousness, dizziness, or vision
changes. He did complain of a mild headache. He was noted to have lacerations to his right temple, left cheek, and top
of his right thigh. (PXl p. 17·18 & 26) Petitioner spedfically denied any neck pain. {PX1 p. 28)
On examination, he had no midline or paraspinal tenderness in his neck or back. (PX1 p. 20 & 29) The
lacerations on the right and lett sides of his face and his right thigh were deaned and sutured. (PX1 p. 29) Petitioner
was discharged home with prescriptions for Keflex and Norco. He was instructed to keep his wounds dean, dry and
covered. He was given a note to be off work July 7 and July 8, 2012 and was instructed to follow-up with his primary
care physician or Dr. Shahid Masood. (PX1 p. 21)
Petitioner testified that he retumed to the Emergency Room at Provena 5aint Joseph Medical Center on July 10,
2012 for evaluation of very bad headaches and neck pain. (T. 50) This testimony is not supported by the medical
records. Upon presentation to the emergency room on July 10, 2012, petitioner indicated that he was presenting for a
wound check and complaints of headaches only. {PX1 p. 33) In fact. during this visit, petitioner denied any neck or back
pain or injury. (PX1 p. 46) On examination, his lacerations were noted to be healing well. He had full range of motion
with no pain or tenderness in his neck. He had no focal neurologic defidts. He had normal motor function and normal
gait. (PX1 p. 46-47) Petitioner was provided a new prescription for Norco and was discharged home. He was not taken
off work. (PX1 p. 47)
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Petitioner testified that he was truthful and honest with the nurses and physidans in the emergency room
during each visit (T. 92) He confirmed that he reported all of his complaints and symptoms to his treaters at each of his
presentations. (T. 92)
Mr. Sieffert testified that he contacted petitioner by phone on July 11, 2012 to advise him that he was being
terminated for violation of a serious safety rule. (T. 141) Most notably, Mr. Sieffert continued to advise petitioner that
CR Coatings would like to assist him in finding employment with one of their sister companies off of the caterpillar site.
(T. 141-142) Petitioner confirmed the contents of this telephone conversation and admitted that he did not follow-up on
the offer to assist with other employment. (T. 98) Mr. Sieffert advised that after this conversation petitioner stopped
retuming their calls and stopped communicating with them. (T. 142) Instead, petitioner contacted an attomey and
signed his application for adjustment of dalm on July 13, 2012. (T. 99)
Petitioner next presented to Dr. Shahid Masood on July 16, 2012. (T. 99) During this visit, ten days after the
alleged acddent, petitioner reported his first complaints of neck and back pain. He complained of severe pain radiating
from his neck to his right upper extremity. (PX2 p. 11) Contrary to the emergency room records, petitioner advised Dr.
Masood that he had presented to the emergency room twice for this pain. He also complained of back pain radiating
from half way down his back to his hips. (PX2 p. 11) He was given prescriptions for OxyContin and Ibuprofen and was
referred for a CT of his C-spine.
Petitioner next presented to Dr. Mark. Cohen of Physidan Plus, Ltd. (PX3) These records indude an initial work
status note dated July 18, 2012; however, there are no corresponding office notes for this date of service Included
therewith. {PX3) The first substantial medical record from Dr. Cohen is a physical therapy progress evaluation dated July
24, 2013. This was noted to be petitioner's initial physical therapy session. He denied any changes in his condition.
(PX3) Petitioner completed 32 physical therapy sessions with Dr. Cohen from July 24 to October 16, 2012. (PX3) Upon
referral from Dr. Cohen, petitioner underwent MRls of his lumbar and cervical spine at SKAN National Radiology Services
on July 25, 2012. The lumbar MRI revealed a small shallow posterior disc protrusion with a central annular tear at LS-51.
(PX3 p. 66·67) The cervical MRJ revealed mulolevel chronic degenerative disease with no evidence of cord compression.
(PX3 p. 68·69)
On August 31, 2012, petitioner presented to Dr. Scntt Glaser of Pain Spedalists of Greater Chicago. Petitioner
reported an injury on July 6, 2012 where he was hit by a sliding shuttle in the head, arm and back. (PX6 p. 19)
Petitioner then daimed that the day after the accident he began to note bilateral, left greater than right, lower back pain
and numbness going into the left leg, as well as, neck pain assodated with headaches and left upper extremity pain and
numbness. (PX6 p. 19) However, these allegations of neck and back pain beginning the day after the inddent are
inconsistent with the histories provided and symptoms reported by the petitioner in the emergency room on July 10,
2012. Based upon the history provided by petitioner and his dinical examination, Dr. Glaser assassed petitioner with
headache, cervical, thoradc, and lumbar facet syndrome with myelopathy, cervical radiculopathy, and lumbar
radirulopathy.
Petitioner presented to Dr. Scott Lipson on September 4, 2012 for evaluation and an EMG to evaluate left arm
and leg pain, numbness and tingling. (PX5 p. 9) Inconsistent with his prior medical recnrds and his trial testimony,
petitioner advised Dr. Upson that he was dazed after the impacts of his accident and the next thing that he remembered
after the impact was being in the ambulance. (PXS p. 5; T. 47-48) Petitioner reported symptoms of low back pain, neck
pain, headaches, dizziness and slowed cognitive processing developed after July 6, 2012. (PXS p. 9) However, other
than the headaches, none of these symptoms were reported in either of his emergency room visits. This EMG was read
to reveal evidence of left-sided cervical radiculopathy affecting the C6 nerve root and Left lumbosacral radiculopathy
affecting the l5 nerve root. Based upon his examination and petitioner's less than accurate history, Or. Upson diagnosed
petitioner with postconcussion syndrome, chronic post-traumatic headache, cervicalgia, lumbago and disturbance of skin
sensation. (PXS p. 7)
Dr. Kevin Walsh, a orthopedic surgeon, performed a section 12 exam on September 10, 2012. (T. 100) On
examination, petitioner was noted to have decreased cervical range of motion. However, he had no palpable trigger
points or musde spasms and there was no tendemess in the spinous processes. His motor strength was 5/5 throughout
the upper extremities and his sensation was intact. Examination of his lumbar spine revealed tenderness to simple
touching of the skin. He could heel and toe walk with pain reported. Motor strength In his lower extremities was 5/5 and
he was neurologically intact.
Dr. Walsh opined that petitioner suffered a head contusion with lacerations involving his head and right thigh
with subsequent development of pain in his neck and back. Dr. Walsh indicated that petitioner may have suffered a
cervical or lumbar strain with the incident described. However, he opined that it was not at all likely that he suffered an
acute hemlated disk or annular tear with the described injury. Dr. Walsh noted that petitioner's imaging studies revealed
degenerative changes. However, he opined that those degenerative changes were not caused or aggravated by the
described inddent. Dr. Walsh noted that petitioner did not have specific cervical or lumbar radiculopathies on physical
examination. Dr. Walsh continued to opine that petitioner's subjective complaints were out of proportion to his objective
abnormalities, spedfically noting that his physical examination revealed behaviors consistent with symptom magnification.
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Dr. Walsh opined that petitioner's reported symptoms in September 2012 were not causally related to the July
5, 2012 inddent. With respect to the Incident in question, Dr. wa:sh opined that petitioner required no work restrictions
and had reached maximum medical improvement with[n weeks of the inddent.
Petitioner testified that he continued to treat With Dr. Glaser for his cervical and lumbar complaints as of the
time of trial. (T. 57)
During the course of his treatment petitioner had presented for two injections. On January 29,
2013, Dr. Glaser perfonned a cervical intralamlnar epidural steroid injection at C6·7. (PX6 p. 44) Petitioner returned for
a transforaminal epidural steroid injection on the left at L4· 5 and LS·Sl on February 12, 2013. (PX6 p. 42) During his
February 26, 2013 office visit with Dr. Glaser, petitioner reported that his pain had decreased by 50% status post
injections. (PXG p, 37) Petitioner testified that Dr. Glaser was recommending additional injections for his lumbar spine.
(T. 55) Petitioner testified that he was continued off work at the time of the hearing by Dr. Masood. (T. 57, PX9)
II.

CONCLUSIONS OF LAW

C.
Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?

For an employee's workplace injury to be compensable under the IUinois Workers' Compensation Act, the
claimant must prove that the injury arose out of and in the course of his employment with respondent. Saunders v.
Industrial Commission. 301 III.App.3d 643 (1998), 705 N.E. 2d 103, 235 Ill.Dec. 490. Under the Illinois Workers'
Compensation Act, an employer is not liable for an injury sustained when an employee exposes himself to a danger which
is not arising out of his employment. Lumaqhi Coal Co. v. Industrial Commission. 318 Ill. 151 (1925), 149 N.E. 11.
Recklessly perfonning ones job duties differs considerably from doing something unconnected with the work. Saunders v.
Industrial Commission. 301 III.App.3d 643 at 648, 705 N.E. 2d 103 at 106, 235 IU.Dec. 490 at 493.
Petitioner d aims an injury occurring on July 6, 2012 when he entered the restricted area of Mega machine and
was struck by a moving shuttle while attempting to repair the machine. Both petitioner and respondent's witness, Mr.
s·effert, testified that petitioner was working as the third sh1ft wash nne team lead for respondent on July &, 2012. A
copy of the written job description for a wash line team lead is Rx. 7. Mr. Sieffert testified that petitioner was provided
with a copy of this job description at the time of his promotion. A review of this document reveals that a maintenance
and repair of the machines operated by respondent is not one of the duties or responsibilities of a wash line team lead.
In fact, the only responsibilities of a wash line team tead with respect to equipment malfunctions is to report the
malfunction to his supervisor and preparing a maintenance request ticket. Petitioner admitted that he was not trained In
maintenance repairs on Mega by either respondent or caterpillar. The Arbitrator adopts the above facts as special findings
of fact for the Award.
Mr. Sieffert testified that respondent operates as an independent contractor for caterpillar at its Joliet fadlity.
They were hired to operate the painting and washing machines at the facility. l"''r. Sieffert testified that caterpillar owned
the machines that were operated by respondent's employees and further indicated that Caterpillar was responsible for
repairing these machines in the event of a breakdown. In fact, Mr. Sieffert testified that respondent did not employ any
maintenance staff at the caterpillar fadlity.
Petitioner admitted that he had received a copy of the Summary of Joliet Fadllty Safety Rules and Regulations
during his orientation and was familiar with same. These rules require that employees are to stay out of any hazardous
or restricted areas unless they were assigned to that area. Mr. Sieffert testified that if an unauthorized employee were to
enter a restricted area, then that employee would be terminated. This poUcy was borne out when the petitioner was
tenninated for his violation of this safety rule following the July 6, 2012 accident when he entered a restricted area for
which he was unauthorized to enter.
These same rules continue to require that lockout/tagout procedures be followed when a machine was being
repaired or deaned. Petitioner testified that he was familiar with the lockoutJtagout procedures which were posted on
the electronic control box at Mega. He testified that before entering the machine, he merely hit the emergency stop
button rather than complete the required lockoutJtagout procedure. He further testified that he had not been Issued a
personal lock that was required to complete the lockoutjtagout procedure as only maintenance personnel were issued
locks.
Petitioner testified that he took it upon himself to enter an area restricted to maintenance personnel only to
repair 1"1ega due to delayed response from the contingency maintenance personnel working during a caterpillar labor
strike. He admitted that he knew that this was a dangerous situation when he instructed his coworker to wait outside the
machine. While petitioner claimed that he had entered Mega to repair similar problems in the past, he admitted that
none of the Caterpillar supervisors or CR Coatings supervisors had knowledge of his entering Mega for prior repairs.
In the case at bar this petitioner left the area where his duties required him to go when he entered the internal area of
Mega that was restricted to maintenance personnel only. Petitioner admitted that he did not follow the safety rules and
complete the lockout/tagout procedure before entering Mega and further admitted that he was never provided with a
personal lock required to complete the lockoutJtagout procedure.
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Upon entering Mega, petitioner attempted to repair the dangerous machine by inserting a pry bar into the
machine to dislodge a stuck basket on a pressunzed machine that had not been reduced to a zero energy state. Signs
were dearly posted on Mega stating that the mternal workings of the machine were restricted to maintenance personnel
only. Respondent's witness testified that Respondent did not employ any maintenance personnel. Petitioner admitted
that he was not trained in maintenance and repair of Mega by Respondent or Caterpillar. Further, Respondent's witness
testified that petitioner was unauthorized to enter the restricted area of Mega. While petitioner testified that he had
entered Mega before to asSist in similar repairs, he admitted that no supervisors from Respondent or Caterpillar had ever
witnessed him doing so. There is no provision for such volunteering under a strict interpretation of the concept of the
defense of a violation of a safety rule under workers compensation.
Thus the Arbitrator makes a soedal findings of fact that petitioner took himself outside of the sphere of his
employment when he violated the safety rules by entering the restricted area of Mega, where he was unauthorized to be,
to perform repairs that he was untrained to perform. Further the concept of selective law enforcement as most often
found in criminal cases and denied by the U. S. Supreme Court in that setting early in the last century, has no part in the
determination of safety rule violation cases under the Worker Compensation Act determinations.
Based upon the totality of the evidence, despite the obvious qualities of the worker in terms of work ethic as
acknowledged by the company witness, and as summarized above, the Arbitrator finds as a matter of material fact and as
a condusion of law that the accident of July 6, 2012 was not in the course of nor did it arise out of petitioner's
employment with Respondent under the Workers Compensation Act.
F: Is Petitioner's current condition of ill-being causallv related to the lniurv?

As this accident has been found to not arise out of nor was it in the course of petitioner's employment,
whether or not petitioner's injuries are causally related to the July 6, 2012 injury is moot.
Nothwithstanding the C!I.IOve u,~ Arbi!JatuJ has studied the totality- of the evidence and finds as follows: the
current condition of ill-being of petitioner's cervical and lumbar spine and head is not causally related to the accident of
July 6, 2012.
Petitioner presented to the emergency room at Provena Saint Joseph Medical Center on July 7, 2012 and July
10, 2012. Contrary to the petitioner's trial testimony and the histories provided to Dr. Masood, Dr. Glaser, and Dr. Walsh,
petitioner actually denied any neck or back complaints during both of these emergency room visits. Furthermore, while
petitioner later reported issues with loss of memory and dizziness to Dr. Upson, he denied any loss of memory or
dizziness during his emergency room visits.
Over and above the contradictory histories provided throughout petitioner's medical records, Or.
Walsh opined that, at the time of his September 10, 2012 examination, petitioner's subjective complaints were out of
proportion to his objective abnormalities. The doctor continued to note that during his physical examination petitioner
exhibited behaviors consistent with symptom magnification. Dr. Walsh opined that petitioner's reported symptoms In
September 2012 were not causally related to the July 6, 2012 inddent. With respect to the incident in question, Dr.
Walsh opined that petitioner required no work restrictions and had reached maximum medical improvement within weeks
of the inddent

J.

Has Resoondent oaid all appropriate charaes for all reasonable and necessary medical

services?

Respondent is not liable for payment for any medical services as the accident did not arise out of petitioner's
employment with respondent.
K.

What temoorarv to@l disability benefits are due to Petitioner?

Respondent Is not liable for any lost time benefits as the acddent did not arise out of petitioner's employment
with respondent.
M.

Should Penalties or fees be imposed UPon Respondent?

Petitioner has requested that penalties and fees be assessed on Respondent under sections 19(k), 19(1) and 16
of the Act. As this acddent was found to not arise out petitioner's employment with respondent, the petitioner has not
been awarded any medical or lost time benefits. As the respondent Is not liable for payment of any benefits to petitioner,
the petiboner is not entitled to penalties in this matter. Moreover, the evidence is overwhelming that Respondent's
actions in this matter have been reasonable.
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STATE OF ILLINOIS

~Affirm and adopt {no changes)

)

) ss.
COUNTY OF KANE

)

D Injured Workers' Benefit Fund (§4(d))

D Affirm with changes
0 ReYerse IChoose reason!

0

0

~None of the above

Modify !Choose directioJ1!

Rate Adjustment Fund (§8(g))

0 Second Injury Fund (§8(e)18)
D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Mark Retterer,
Petitioner,
NO. 13 we 04360

vs.

West Aurora School District #129,
Respondent.

14IWCC025.5

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by Respondent herein and notice
given to all parties, the Commission, after considering, the issues of temporary total disability,
permanent partial disability, and vocational rehabilitation/maintenance and being advised of the facts
and law affinns and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
detennination of a further amount of temporary total compensation or of compensation for permanent
disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35
Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed on May 23, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration of
the time for filing a written request for Summons to the Circuit Court has expired without the filing of
such a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.
DATED:

APR 0 7 2014
Daniel R. Donohoo

,.

c~~dt~~-

o-03/19/1 4
drd/wj
68

DISSENT
I do not concur with the majority that Petitioner was entitled to maintenance or vocational rehabilitation
services. I would have reversed the Arbitrator's awards of those benefits. Accordingly, I respectfully
dissent.
The record reveals that Petitioner issued a letter of resignation on January 24, 2013, effective
immediately. He was at maximum medical improvement at the time of his resignation. A functional
capacity evaluation assessed Petitioner could work at a medium to heavy physical demand level, which
still allowed Petitioner to fulfill virtually all of the regular duties ofhis job as custodian. Respondent's
Director of Operations testified Respondent could accommodate the restrictions imposed pursuant to the
evaluation. The Arbitrator noted it '\vas more likely than not" that Petitioner had Asberger's syndrome,
a mild fonn of autism, and that he did not really understand the meaning of his letter of resignation. In
my opinion the record does not support those conclusions. The only mention of the Asberger's
syndrome in the record was in a question posed by Petitioner's lawyer, which does not constitute
evidence. In my opinion, Petitioner voluntarily left his employment and therefore should not be entitled
to maintenance.
In order to be entitled to vocational rehabilitation services, a claimant must show that he can no
longer perform the duties of his current job and that he had tried and failed to find other employment
after a diligent job search. In this case, Petitioner proved neither. It appears that Petitioner could indeed
have performed his duties as custodian, based on the functional capacity evaluation and the testimony of
Respondent's Director of Operations that Respondent could accommodate the very limited restrictions
the assessment imposed. In addition, Petitioner's job search log spans only three weeks and included
just a very few number of contacts with potential employers. It simply did not constitute a diligent job
search. Because Petitioner did not sustain his burden of proving he could no longer perfonn the duties
of his current employment and because he did not sustain his burden of proving a diligent job search, I
do not believe he is entitled to vocational rehabilitation services.
For the reasons stated above, I respectfully dissent.

MU(taiut..Ruth W. White

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

RETTERER. MARK

Case#

13WC004360

Employee/Petitioner

SCHOOL DISTRICT 129

14IWCC0255

Employer/Respondent

On 5/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
lfthe Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

5122 PORRO NIERMANN & PETERSEN LLC
KURT A NIERMANN
821 W GALENDA BLVD
AURORA. IL 60506

2461 NYHAN BAMBRICK KINZIE & LOWRY
LINDA ARUN ROBERT
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
0 Second Injury Fund {§8(e)l8)

)

)SS.

COUNTY OF KANE

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

MARK RETIERER

Case# 13 WC 4360

Employee/Petitioner

v.
SCHOOL DIST 129
Employer/Respondent

Consolidated cases:

14IWCC0-255

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Robert Falcion i, Arbitrator of the Commission, in the city of
Geneva, on 4/i 1/13 and 5/7/i3. After reviewing all ofthc evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those fmdings to this docwnent.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D.

D
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

E.

0

F.

[XI Is Petitioner's current condition of ill-being causally related to the injury?

G.
H.

0
0

I.

0

J.

0

B.

C.

K.
L.

Was timely notice of the accident given to Respondent?
What were Petitioner's earnings?

What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

0
fSl What temporary benefits are in dispute?
0

M.

D

TPD
(gl Maintenance
~ TID
Should penalties or fees be imposed upon Respondent?

N.

0

Is Respondent due any credit?

0.

[gl Other

Vocational Rehabilitation Services

/CArbDecl 9(b) 2110 I 00 W. Randolph Street #8·200 Chicago, JL 60601 3121814-6611 Toll-free 8661352-3033
Web site. www.iwcc.il.gol'
Downstate offices: Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield] 171785-7084
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FINDINGS

On the date of accident, 9/19/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $26,000; the average weekly wage was $500.00.
On the date of accident, Petitioner was 49 years of age, married with 2 dependent children.
Respondent l1as paid all reasonable and necessary charges for all reasonable and necessary medical services.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $333.33/week for 68 5/7 weeks,
commencing 10/5/11 through 1/7/13 and 1124/13 to 3/15/13, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 9/19/11 through
4/11/13 and shall pay the remainder of the award, if any, in weekly payments.
Respondent shall provide petitioner with vocational rehabilitation services.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

STATEMENT oF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Signature of Arbiiiator

ICArbDccl9(b)
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Petitioner worked as a custodian for 25 years.

Petitioner started working for respondent as a

custodian in 2008. On 9/19/11, petitioner noted the onset of right elbow pain with repetitive activities
at work. (RX6 4/14/12 report}

Petitioner sought treatment with Dr. Christofersen. This physician

documented pain in the lateral epicondyle from mopping a floor at work. Dr. Christofersen prescribed
oral steroids and provided petitioner with a brace, a month of therapy and a cortisone injection. (RX6
4/14/12 report) Each of these treatments provided limited relief of petitioner's symptoms.
returned to Dr. Christofersen on 10/4/11 complaining of a flare-up of the pain after work.

Petitioner
Petitioner

was further restricted from lifting more than three pounds, and against gripping and twisting with the
right hand. (RX6 4/14/12 report p.2)

Respondent paid TID rather than accommodate the restriction.

Dr. Christofersen and his associates provided a lengthy course of conservative care. A repeat MRI was
performed on 10/26/11. Dr. Christofersen read the MRI as showing moderate tendinosis and a partial
interstitial tear of the common extensor tendon, along with moderately severe tendinosis and myxoid
degeneration of partial tear of the distal biceps tendon. Dr. Christofersen diagnosed the injury as
involving right lateral epicondylitis and a right elbow strain.

Petitioner was then examined by the

surgeon, Dr. White, on 11/3/11. Dr. White documented that petitioner's employer had told him to not
come back to work until he was ready for regular work duty. Petitioner also testified at hearing that it
was school district policy that workers could not return to work unless it was full duty work. Petitioner
returned to Dr. White on 11/21/11 reporting no improvement in his condition. Or. White
recommended surgery for the injury.
Respondent sent petitioner for his first independent medical examination with Or. Mark Cohen on
12/16/11. (RX3) Dr. Cohen outlined the history of onset of the condition and treatment history from
the records. He noted that petitioner was first seen at an occupational clinic in September of 2011
where he complained of developing right elbow pain while mopping at work. The occupational doctors
had diagnosed the condition as lateral epicondylitis and prescribed a tapering dose of oral prednisone.
Petitioner returned to the clinic on 9/27/11 reporting some improvement in his condition. Additional
prednisone was offered. During the follow up visit on 10/4/11, petitioner was given a cortisone
injection into the elbow. He was also referred out for a MRI scan which revealed signal changes
consistent with lateral epicondylitis. Bracing and Motrin were prescribed. Conservative measures were
continued through the point of petitioner's visit with Dr. Cohen. A second MRI from 10/26/11 showed
moderate tendlnosis with a partial insertional tear of the common extensor tendon at the right elbow
lateral epicondyle. Additional abnormalities were also noted at the distal biceps tendon insertion. Dr.
Cohen's examination revealed mild to moderate point tenderness over the lateral epicondyle. Or.
Cohen diagnosed the condition as involving chronic tendinopathy of the wrist and digital extensor
muscles at their humeral origin. Dr. Cohen felt that a course of therapy would relieve the condition and
that surgery was not warranted.

Dr. Cohen further noted that he knew of no pre-existing condition

which might affect his case.
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Dr Cohen authored an addendum to his report on 3/9/12 after reviewing all of petitioner's medical
records. Dr. Cohen felt that petitioner's diagnosis did "appear to be associated with his occupational
activities". (RX3) He continued to believe that petitioner's prognosis was favorable. He felt that
surgery was the last resort for this type of injury.
Petitioner returned to Dr. Cohen again on 6/20/12 . Petitioner reported that his elbow pain had actually
worsened over the past six months and he now had pain along the lateral aspect of his arm, well above
the elbow as well as the medial aspect of his proximal forearm. He also reported pain over the
dorsoradial forearm.

Dr. Cohen felt that some of his symptoms did relate to the epicondylitis and some

of the complaints were difficult to explain. Even so, Dr. Cohen felt that it was reasonable to proceed
with tennis elbow surgery given that he was nine months out from the onset of the condition. Dr.
Cohen cautioned that petitioner's prognosis was guarded as the surgical procedure involved one of the
less predictable medical procedures and given the additional complaints he had documented. Even so,
Dr. Cohen agreed with the recommendation for surgery. He also maintained to the causal opinions he
had offered in the previous report.
Petitioner underwent the surgical release on 7/20/12. The surgery provided limited relief. Petitioner
completed a course of therapy and moved on to home exercises.
Dr. Cohen reassessed petitioner on 11/7/12. Dr. Cohen noted that petitioner's epicondylitis surgery
appeared to be a "relative failure". {RX3 11/7/12 report p.2) He agreed with the treating physician that
petitioner should be given an additional period of therapy to build strength and endurance. He again
characterized petitioner's prognosis as guarded.
The 12/10/12 FCE determined that petitioner did not meet all the requirements of the custodian
position. (RX4 p.2) The FCE tested petitioner's capacities for certain material handling activities against
the job requirements outlined in the formal job description for the custodian position. (RX4 p.2) The job
description was provided by the employer. (RX4 p.2) According to the FCE report, petitioner did not
meet the demands for occasional squat lifting as is noted on the FCE. The FCE also identified
petitioner's safe lifting capacity at 75 lbs when petitioner testified that his custodial job required
occasional lifting at 100 lbs. Petitioner's capacity for unilateral lift from floor to waist is documented at
40 lbs on an occasional basis. (RX4 p.2) Petitioner also had difficulty with the mopping and the
dusting/wiping simulations. The tester characterized petitioner's dusting/wiping difficulties as
"reliable". It was noted that Petitioner had self terminated the mopping portion of the FCE after
approximately 3 minutes due to reports of pain, but that there were no objective findings to support the
pain complaints.
Petitioner did return to work on 1/7/13. Elizabeth Wendel was now his supervisor. Ms. Wendel
testified that she was unaware that petitioner had any restrictions. This is information she would
normally receive from Mr. Schiller but he led her to believe that petitioner was unrestricted in his work
capacities. In any event, petitioner was assigned to a light duty position for his first week back at work.
2
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Petitioner testified that he was disinfecting desks, wiping windows and handling garbage during this
week. The case nurse reports document his success in performing this work. (RX6 1/26/13 report)
However, this was only a temporary assignment while the person who held the position was away.

For

his second week of work, petitioner was moved to a position where he was vacuuming, cleaning
bathrooms and dusting. These activities caused a flare-up in petitioner's right elbow pain. (RXG 1/26/13
report)

Petitioner's pain level reached a 5/10 level and he took Ibuprofen for 3 days. This position was

also temporary.

By 1/24/13, respondent was moving petitioner into an unrestricted custodian position

where petitioner would be cleaning the cafeteria, seven bathrooms and an unspecified number of
classrooms. Ms. Wendel was not aware that petitioner had any work restrictions when she was
assigning him to the full custodial job.
Petitioner was informed of his new assignment during a 1/23/13 meeting with Mr. Schiller and Ms.
Wendel.

Petitioner returned to Dr. White for an examination on 1/24/13. He complained of a flare up

of pain with his new work activities. As of that visit, Dr. White restricted petitioner from returning to
work. Petitioner testified that Dr. White informed him that he was no longer able to be a custodian.
Petitioner called Mr. Schiller after the appointment and Schiller asked petitioner to get a note from Dr.
White about petitioner not being able to return to work as a custodian. Petitioner dropped off the note
from Dr. White as well as his keys and FOB with Schiller's administrative assistant. (PXl) Mr Schiller was
not there at the time. However, Mr. Schiller later called petitioner asking whether petitioner could get
something in writing from Dr. White about petitioner's inability to return to work as a custodian.
Petitioner checked with Dr. White's office and called Schiller back, reporting that Dr. White would not
author such a note for two months. Petitioner testified that Mr. Schiller then suggested to petitioner
that he should resign from the district if he could not perform the custodial duties.

Mr. Schiller had his

office draft up a resignation form which he had petitioner sign on 1/24/13. (PX2)
Petitioner testified that he did not understand the significance of the form which Mr. Schiller had him sign. Petitioner did not intend to resign from the district. He only knew that his doctor thought he was
finished as a custodian and that is what petitioner told Mr. Schiller. After signing Schiller's form,
petitioner went to consult with his attorney about what had happened. Petitioner's counsel faxed a
letter off to the district explaining that petitioner had no idea what Mr. Schiller had told him to sign and
that he had never intended to resign. (PX3) The district responded by sending petitioner a letter
accepting petitioner's resignation effective 2/4/13. (PX4)
Mr. Schiller testified about the resignation form. He admitted that he had his office draft up the
resignation form and he had petitioner sign the form. He was not present at the time petitioner signed
the form and he could not explain whether petitioner understood what he was signing.

He also

admitted on cross examination that petitioner was not a confrontational employee and that petitioner
did was he was told to do. He testified that to his knowledge Petitioner suffered from aspergergers
syndrome. Mr. Schiller believed that petitioner was scared to deal with him. He also admitted that he
thought petitioner was somewhat slow- even though he did not want to think of his employees as
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slower functioning as a general matter. However, Mr. Schiller's performance evaluation from 4/19/11
outlines his thoughts on petitioner. The evaluation criticized petitioner for his learning ability and
initiative, his dependability and his judgment. (RX1)

Mr. Schiller explained that petitioner was slow to

learn procedures and rules and other details of his position.

Mr. Schiller further explained the

dependability issue as involving petitioners inability to perform his job without close supervision. The
judgment issue challenged petitioner's ability to make sound decisions and to use common sense.
Or. Cohen's final examination took place on 3/15/13. (RX3) Dr. Cohen noted that his opinions had not
materially changed since his last report in November of 2012. The diagnosis was tennis elbow treated
surgically with persistent symptoms.

He noted that petitioner's subjective complaints correlated well

with his objective findings. Or. Cohen felt that petitioner had reached MMI and he recommended that
petitioner perform range of motion, stretching and strengthening exercises at home. He further opined
that petitioner could return to work in accordance with the FCE findings.
Issue F~ Whether Petitioner's Current Condition of Ill-Being Is Causally Related To The 9/19/11
Accident?
Petitioner has proven that his condition of ill-being in his right arm is causally related to the 9/19/11
work accident. Respondent's own medical examiner causally related both the injury and the treatment
to the accident. There is no evidence to the contrary or even evidence that petitioner had problems
with the right arm during the years he worked elsewhere as a custodian.
Issue L- What Temporary Total Disability Benefits Are Owed To Petitioner?
Petitioner has proven that he was temporarily and totally disabled from 10/5/11 through 1/7/13 and
again from 1/24/13 through 3/15/13. Petitioners ongoing treatment and work restrictions are outlined
above. Respondent's IME physician even agreed with the need for restrictions and ultimately released
petitioner to work within the findings of the FCE. This FCE determined that petitioner had certain
limitations which did not match the custodial position.
The initial period of TID ended on 1/7/13 when petitioner returned to a light duty position. That
position lasted a week and petitioner was moved into a non-restricted position the following week.
Petitioner claimed that the second week of work involved activities which aggravated his condition. This
is consistent with the histories contained in respondent's exhibits. (RX3 3/15/13 report p.l; RX6 1/26/13
report)

In any event, despite the limitations identified on the FCE, respondent planned to move

petitioner into a fully unrestricted custodial position as of 1/24/13. This assignment was not an
accommodative position and petitioner returned to Dr. White with complaints of pain, and who
informed petitioner that he was finished with custodial work. Petitioner informed Mr. Schiller of the
doctor's opinion which led to petitioner's purported resignation. MMI was finally declared by Dr.
Cohen during his final examination of petitioner on 3/15/13. The Arbitrator notes that he closely
observed the witnesses as they testified and examined the record in great detail, and concludes that
4
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Petitioner did not in fact understand the resignation note he signed nor the impact it would have on his
case. The Arbitrator finds that it is far more likely than not that Petitioner, who suffers from a mental
disability know as Aspergers syndrome, was merely following the directions of his supervisor in signing
the note the supervisor himself had ordered prepared. Immediately upon informing his attorney of what
had transpired,that attorney sent a letter to the Respondent repudiating the resignation letter, which
was ignored by the Respondent. Additionally, testimony by Respondent' s witnesses clearly set forth that
respondent had a position open at the time of hearing that Petitioner could have worked at with slight
modification to the duties involved.
Based on the record as a whole the Arbitrator finds that as Respondent did not provide an
accommodative position as of 1/24/13, Petitioner is entitled to TTD from 1/24/13 through 3/15/13.
Pursuant to stipulation between the parties, respondent shall receive credit for the

no that it paid to

petitioner.

Issue L- What Maintenance Benefits Are Owed To Petitioner?
Issue 0 - Whether Petitioner Is Entitled To Vocational Rehabilitation Services?
Petitioner has further proven his need for vocational rehabilitation and maintenance benefits.
Respondent denies responsibility for vocational rehabilitation based on its claim that petitioner resigned
from the school. However, it is apparent under the circumstances that petitioner is in need of
vocational rehabilitation services and maintenance.
Petitioner' testified that his doctor told him he was finished as a custodian. The actual language in the
doctor's notes indicate that Petitioner's prognosis for returning to full duty at his job was poor.
Petitioner took that information to his supervisor which led to the events surrounding the alleged
resignation.

This Arbitrator believes that Mr. Schiller knew that petitioner did as he was told and was

an employee who would not challenge him on the directive to sign the resignation form.
did not explain the consequences of the form to petitioner when he came in to sign it.

Mr. Schiller
Mr. Schiller

directed his office to prepare the resignation form. He had the form addressed to the school board
seeking petitioner's immediate resignation. Petitioner credibly claimed that he did not understand
what the supervisor was having him sign. We further know that petitioner did not have an opportunity
to consult with his attorney nor his union representative before signing the form. (PX3) When
petitioner consulted with his attorney, correspondence was immediately directed to the district
clarifying that petitioner never intended to resign. Mr. Schiller explained that resignations required
board approval so we know that the resignation had not occurred without board action. However,
rather than responding to petitioner's clarification, the district sent a letter accepting petitioner's
resignation a week after they had received the clarification. Under the circumstances, it is clear that
petitioner did not intend to tender a resignation.

5

Mark Rettf'rer v !choof Dist. 129, 13 WC 4360

14IWCC0255
The Arbitrator also notes that Dr. White had predicted on 1/24/13 that petitioner's prognosis for
returning to work was poor. (RXG 1/26/13 report p.2) . The IME doctor documenting respondent's
noncompliance with petitioner's work restrictions and his flare-ups with the temporary assignments is
also in the record. (RX3 3/15/13 report p.l) The FCE identified certain activities and limitations which
did not fully match the custodial duties. In the face of these details, respondent was trying to place
petitioner into a full duty custodial position effective 1/24/13. The parties dispute whether the district
could have accommodated petitioner's restrictions. However, petitioner's immediate supervisor
admitted that she had no idea petitioner needed work restrictions at the time she was slotting him for
the full duty custodial position in 1/24/13. Thus, it is fairly clear that the school was not considering any
accommodation of his restrictions. Both Dr. Cohen, Respondent's IME, and Dr. White found that
Petitioner was at MMI.
As respondent has refused to accommodate petitioner's restrictions, respondent shall provide the
vocational rehabilitation services which petitioner has requested as well as maintenance during the
search. Petitioner's efforts to find work after 1/24/13 are documented in PXS, RXG and in petitioner's
testimony. The need for professional services is highlighted by the events leading to the alleged
resignation as well as Mr. Schiller's documented observations of petitioner's vocational deficits.

Mr.

Schiller had supervised petitioner for years and he said he was familiar with petitioner and his work
abilities. Mr. Schiller outlined his observations about petitioner's difficulty in learning procedures, rules
and other details of a custodial position and even his inability to perform the work without close
supervision.

Mr. Schiller further highlighted petitioner's lack of ability to make sound decisions and to

use common sense.

Petitioner had already been performing custodial work for 25 years by the time

Mr. Schiller made his observations. Having observed the petitioner during the hearing and considering
the evidence, the Arbitrator is persuaded as to Mr. Schiller's assessment of petitioner's capabilities.
Respondent also presented its case nurse manager to dispute petitioner's pain complaints and to show
that petitioner could perform all of the activities of his job. However, this case nurse manager offered
nothing of substance to detract from petitioner's need for vocational rehabilitation services or
maintenance. Ms. Bondi's observations on petitioner's pain behaviors were at best the opinions of a
layman in the employ of the respondent. Further, the relevance of the observations is highly
questionable as they were not made in the context of petitioner performing work in any capacity.
Finally, Ms. Bondi peppered her reports with comments challenging petitioner's complaints from the
outset of her involvement in the case.

By her 9/1/12 report, Ms. Bondi dropped any pretense of

objectivity and she jumped to her thereafter repeated conclusion that she was dealing with "a case of
subjective complaints far outweighing objective findings". The Arbitrator also notes that Bondi had
been exclusively employed by Respondent insurance companies, and in her testimony she mentioned
that she had previously done work on behalf of Wramsco among other agencies.Such bias is
understandable if it is understood that her role is as an agent of the respondent rather than as a neutral
reporter of details. Ms. Bondi's reports did provide a useful chronology of treatment. However, her
opinions on pain levels and work capacity are not persuasive or even relevant. Based on the record as a

6
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whole, the Arbitrator awards the vocational rehabilitation benefits requested by Petitioner. The
Arbitrator cannot,however award prospective maintenance and therefore declines to do so.
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STATE OF ILLINOIS

)

) SS.
COUNTY OF KANE

)

Affirm and adopt (no changes)

~Affirm with changes

D Reverse IChoose reason!
D Modify

!Choose direction!

Injured Workers' Benefit Fund (§4(

D Rate Adjustment Fund (§8(g))
D Second Injury fund (§8(e)l8)

D PTD/Fatal denied

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Lawrence Dassinger,
Petitioner,

vs.

Tiffany Express, Inc.,
Respondent.

NO: 04 we 04041

1411CC0256

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of dismissal, reinstatement, various
evidentiary rulings, and penalties and fees, and being advised ofthe facts and law, amplifies with
additional language the June 10, 2013, Decision of Arbitrator Andros as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof
The Commission has adopted and affirmed the Decision ofthe Arbitrator as it finds that
he has given careful consideration to the record and facts as presented to him. The record
demonstrates the Arbitrator's abject frustration with the Petitioner's refusal to allow the matter to
proceed and with his refusal to allow for its presentation at trial.
This record demonstrates a frustration that has been endemic to the legal process for the
past half century, identified by our Supreme Court in Bromberg v. Industrial Comm 'n, 97 Ill. 2d
395, 454 N.E.2d 661, 73 Ill. Dec. 564 ( 1983). The Supreme Court in Bromberg cited to the
Circuit Court Decision which affrrmed the Commission's dismissal ofthe claimant's Petition for
Review after the claimant repeatedly failed to appear despite numerous continuances to enable
him to do so, coupled with a failure to present an authenticated transcript. The Circuit Court
made the following findings and apt observations:

14IWCC0258

04 we 04041
Page 2

"I have listened with care to the arguments of counsel. I have reviewed
the very extensive briefs that were filed. I find no abuse of discretion by the
Industrial Commission. I cannot say that this decision is contrary to the
manifest weight of the evidence or contrary to law. In the Court's opinion this
is symptomatic of a malaise that grips the entire metropolitan system of
justice.
The endless delays, the endless failures of attorneys to appear without
excuse, either real or apparent, to inform a hearing officer as to the reasons
for delay has reflected for years adversely upon the effective administration of
justice and continues to do so and will continue to do so until the Appellate
Courts start acting to see to it that lawyers fulfill their responsibilities to their
clients and appear on the days and dates set for hearing that move hearings to
a proper conclusion."
In the case at bar, the Arbitrator was equally frustrated by endless delays that were the
result of an intentional strategy employed by Petitioner to ensure that the matter never moved
forward. Finally, in abject frustration, Arbitrator Andros saw no option but to dismiss the matter
for want of prosecution and to refuse to reinstate it. The Commission adopts and affirms the
Decision ofthe Arbitrator as it as it recognizes and agrees with the Arbitrator's frustration. This
act of the Arbitrator was not an abuse of discretion.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 10, 2013 is hereby affinned and adopted and expanded with additional
language. The claim is hereby dismissed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$100.00. The party commencing the proceedings for review in the Circuit Court shall
Review in Circuit Court.
file with the Commission a Notice oflntent to File

r

DATED:

APR 0 7 2014

'(1 b~~~
Mic 1ael J. Brennan

o-02/19114
mjb/dak
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~ «<ltd~

Ruth W. White
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COUNTY OF WILL
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Injured Workers' Benefit Fund (§4(d))

Rate Adjustment Fund (§8(g)
Second Injury Fund (§8(e)18)

!X] None ofthe above
ILLINOIS WORKERS' COMPENSATION COMMISSION
DECISION

Lawrence Dassinger

Case # 04 WC 04041

Employee/Petitioner

v.

14IICC0256

Tiffany Express, Inc.
Employer/Respondent

The petitio11er filed a petition or motion for reinstatement
on Feb 11, 2013 , and properly served all parties. The matter came before me on
April 16th, 2013 in the city of New Lenox. After hearing

the parties' arguments and due deliberations, I hereby de11y the petition.
A record of the hearing was made.
FINDINGS OF FACT AND CONCLUSIONS OF LAW:
The Arbitrator has carefully listened to the Petition and Response on the record. The
Arbitrator has dealt with this case in detail during many status calls and conferences since
being assigned to the Will County status call in January 2012.
After deliberating on the same, the Arbitrator finds the facts against the reinstatement to be
compelling.
Considering the grounds relied upon by the Petitioner and the objections of the Respondent
while applying standards of equity the Arbitrator finds as a matter of fact and conclusion of
law that the Petitioner in the case at bar has failed to establish the grounds to reinstate this
case.

Unless a Petition for Review is filed within 30 days from the date of receipt of this order, and a review
perfected in accordance with the Act and the Rules, this order will be entered as the decision of the
Workers' Compensation Conunission.
June 10, 2013
Signature of arbitrator

Date

JUN"l 7 20\l
IC34d 11108 100 If~ Randolph Street #8-:!00 Chicago, IL 60601 3121814-6611 Toll-free 866i35]·3033
Web site: 111111' iwcc.il go1•
Doll'nstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 RocJ..ford 81 51987-7]9] Springfield 2171785-7084
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COUNTY OF
WILLIAMSON

[Z} Affirm and adopt (no changes)

D Affim1 with changes
D Reverse IChoose reason!

0

Modify !Choose direction!

U Lnjured Workers' Benefit Fund <*4(d))

D Rate Adjustment Fund (§8(g))
0 Second Injury fund (§8(e)18)
0 PTD/Fatal denied
~None of the abo,·e

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Joseph Vetter,
Petitioner,

vs.

NO: 11WC22915

14IWCC0257
Roto Rooter,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein and
notice given to all parties, the Conunission, after considering the issues of accident and
jurisdiction and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, ,·vhich is attached hereto and made a part hereof. The Commission further remands
this case to the Arbitrator for further proceedings for a detennination of a further amount of
temporary total compensation or of compensation for pennanent disability, if any, pursuant to
Thomas v. Industrial Commission, 78 111.2d 327, 399 N .E.2d 1322, 35 Ill. Dec. 794 ( 1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed January 24, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

11 we 22915
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IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Sunm1ons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed .
The party conunencing the proceedings for review in the Circuit Court shall file with the
Conunission a Notice oflntent to File for Review in Circuit Court.
DATED :

APR 0 7 2014
Daniel R. Donohoo

o-03/2511 4
drd,wj
68

/L-Aid~
Ruth \V. White

Chari

ILLINOIS WORKERS• COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

VETTER. JOSEPH

Case#

11WC022915

Employee/Petitioner

ROTO ROOTER

14IWCC0257

Employer/Respondent

On 1/24/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4868 SHORT & SMITH PC
KEITH SHORT
515 MADISON AVE
WOOD RIVER. ll 62095

2623 McANDREWS & NORGLE LLC
MATTHEW T McENERY
53 W JACKSON BlVD SUITE 315
CHICAGO, IL 60604

STATE OF ll..LINOIS

)
)SS.

COUNTY OF Williamson

)

0
0
0

Injured Workers· Benefit Fund (§4(d))

Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)

[81 None of tbe above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Joseph Vetter

Case# 11 WC 22915

Employee/Petitioner

Consolidated cases: _

"·

Rota Rooter
Employer/Respondent

14IWCC0257

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Herrin, on 11120/12. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

[8J Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
Was there an employee-employer relationship?
B.
C. C8] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
E. ~Was timely notice of the accident given to Respondent?
F. 1:8] Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
What was Petitioner's age at the time of the accident?
H.
What was Petitioner's marital status at the time of the accident?
I.
J. IZJ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
K.
D TPD
0 Maintenance
D TID
L.
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
0. 1:8] Other Prospective medical

0

0

0
0
0
0

0
D
D
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Web sitt: wwwiwccJI.gov
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On 5127/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $47,933.34; the average weekly wage was $921.79.
On the date of accident, Petitioner was 41 years of age, married with 0 dependent children.
Petitioner has not received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID,$
benefits, for a total credit of$

for TPD, $

for maintenance, and$

for other

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Respondent shall authorize medical treatment as prescribed by his treating physicians for his condition of carpal tunnel syndrome.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

1fl/13
Date

ICArbOec p. 2

Joseph Vetter v. Roto Rooter, 11WC02291S
Attachment to Arbitration Decision
Page 1 of2

Findings of Fact
The issues in dispute at arbitration are as follows: Jurisdiction; Accident; Causal Connection and Prospective
medical treatment.
Petitioner was a 41 year old full time plumber who worked exclusively for Respondent in 2009 and 2010.
Respondent hired Petitioner from their St. Charles, Missouri office in 2009. When Petitioner was first hired by
Respondent in 2009 he was only licensed to work in Illinois and all of his work was in Illinois until mid-late
2010. In the first year of his employment he worked exclusively in Illinois. Petitioner testified that subsequent
to receiving a Missouri license, 80% of his assignments were in Illinois and 20% were in Missouri. When he
received a job assignment he would leave his home in Cottage Hills, Illinois and drive to the location.
Petitioner would receive his job assignments from Respondent's Chicago regional office. He received
assignments on a pager supplied by Respondent. He received his paycheck from the Respondent's automated
payroll department in Ohio.
Petitioner described his job requires him to use both his hands in perfonning the job of a plumber. This
includes using both hands to handle plumbing parts and vibratory tools on a regular basis. Such tools include
the following: electric saw, jack hammer, pipe wrenches and pipe cutters. He would use such tools as a
"sawzall" and a pipe cutter 20-30 times per day.
Petitioner began developing problems with both his hands in May, 2011 . He was eventually seen by Dr.
Michael Beatty and was diagnosed with bilateral CfS. The diagnosis was confinned by EMG. Dr. Beatty told
Petitioner to continue working until such time that surgery on his hands would be approved. Respondent denied
liability and refused to pay for the CfS surgery. Dr. Beatty testified via evidence deposition that Petitioner's
condition was causally connected to his employment activities.
Respondent retained Di. Charles Goldfarb as an IME. Dr. Goldfarb examined the Petitioner on September 29,
2011. Dr. Goldfarb testified via evidence deposition that although Petitioner's employment was not the
prevailing factor in his diagnosis of carpal tunnel syndrome, it was a factor nonetheless.
Respondent called Richard Maloney to testify. He is Petitioner's supervisor. Mr. Maloney confirmed that at
least 75% of the Petitioner's work was performed in Illinois. He confirmed that Petitioner only goes to the St.
Charles office once a week when he turns in his job tickets and mileage infonnation.
Subsequent to the instant filing, Petitioner had another accident resulting in injury to his shoulder. Petitioner
was lifting a sink. He felt the sink slipping through his hands; he caught the sink and felt a tear in his shoulder.
At the time of arbitration of this case Petitioner was receiving TID benefits under the Illinois Workers'
Compensation Act for that shoulder injury as it occurred in Illinois. The shoulder claim is filed separately and
is not directly part of this litigation.

Based on the foregoing, the Arbitrator makes the foUowing conclusions:
1. Respondent was operating under and subject to the Ulinois Workers' Compensation Act. Petitioner met
his burden of proving jurisdiction in this matter. He perfonned 75% to 80% of his work in Illinois.
Respondent's witness confinned this testimony. As such, it would be reasonable to conclude that a
majority of Petitioner's repetitive activities allegedly leading to his carpal tunnel syndrome, occurred in
Illinois.

• Jost!ph Vetter v. Roto Rooter, 11WC022915
Attachment to Arbitration Decision
Page1of2
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2. Petitioner has met of his burden of proving that he sustained an accident arising out of and in the course
of his employment with the Respondent. Petitioner credibly testified that his job required regular use of
vibratory hand tools, including electric saws and jack hammers, as well as other tools requiring forceful
gripping and forceful flexion I extension, including pipe wrenches, screwdrivers, hammers, caulking
guns and scrapers. Respondent offered no evidence to counter Petitioner's testimony in this regard.
3. Petitioner provided timely notice of his accident to Respondent. Respondent offered no testimony to
refute this issue.
4. Petitioner has met his burden of proving that his condition of bilateral carpal tunnel syndrome is causally
related to his employment. The Arbitrator notes the medical evidence clearly supports the Petitioner on
this issue. Furthermore, the Respondent's IME confirmed that the Petitioner's employment was a factor
in the diagnosis of this condition. Essentially, Respondent did not provide any evidence to dispute this
issue.
5. Based on the findings above, the Respondent shall authorize medical treatment for Petitioner's carpal
tunnel syndrome as recommended by the treating physician, Dr. Beatty, and shall pay any TID related
to any lost time resulting from the treatment of this condition.
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STATE OF ILLINOIS

) ss.
)

COUNTY OF
JEFFERSON

~

Affirm and adopt (no changes)

D Affirm with changes

D Reverse IChoose reasonl

D Modify

D lnjured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (*8(g))

D Second lnjuryFund (§8(e)l8)

D PTD/Fatal denied

lChoose direction!

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Eric Bailey,
Petitioner,

NO: 11

vs.

we 26751

14IWCC0258
Granite City Police Department,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Connuission, after considering the issue of temporary total disability and
permanent partial disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof..
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 6, 2013 is hereby afftrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
mJury.

11 we 26751
Page 2
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The party conunencing the proceedings for review in the Circuit Court shall file with the
Conm1ission a Notice of Intent to File for Review in Circuit Court.

DATED:

APR 0 7 2014
Daniel R. Donohoo

o-03/2611 4
drd/wj
68
Ruth \V. \Vhite

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BAILEY. ERIC

Case#

11WC026751

Employee/Petitioner

GRANITE CITY POLICE DEPARTMENT

14IICC0258

Employer/Respondent

On 6/6/2013, an arbitration decision on this case was filed with the Illinois Workers• Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews tins award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4463 GALANTI LAW OFFICES
DAVID M GALANTI
PO BOX 99
EAST ALTON.IL62024

0299 KEEFE & DEPAULI PC
TOM H KUERGELEIS
#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208

STATE OF ILLINOIS
)SS.
COUNTY OF JEFFERSON )

0
0
0

Injured Workers ' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)l8}

[8] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
ERIC BAILEY
Employt:~:

Case # 11 WC 026751

Pt:litioner

\'.

GRANITE CITY POLICE DEPARTMENT
Employer~ Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearbzg was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Mt. Vernon, on April 4, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed ic:c:uec: ('hecked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

\Vas Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
B.
C.
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
\Vhat was the date of the accident?
D.
E. 0 Was timely notice of the accident given to Respondent?
F. [Xl Is Petitioner's current condition of ill-being causally related to the injury?
\Vhat were Petitioner's earnings?
G.
H.
What was Petitioner's age at the time of the accident?
I.
\Vhat was Petitioner's marital status at the time of the accident?
J. cgj \Vere the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [2] What temporary benefits are in dispute?
0 TPD
D Maintenance
181 TID
L. [2] \Vhat is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _

0
0
0

0
0
0

0
0
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On 'January 5, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $67,745.08; the average weekly wage was $1,302.79 .
On the date of accident , Petitioner was 39 years of age, manied with 1 children under 18 .
Petitioner has received all reasonable and necessary medical services.
Respondent lzas paid all appropriate charges for all reasonable and necessary medical services .
Respondent shall be given a credit of $1,737.94 for TID, $-0· for TPD, $·0· for maintenance, and $-0- for
other benefits, for a total credit of $1 ,737.94.
Respondent is entitled to a credit of $-0- under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $669 54 per week for 25 weeks because
the injury sustained caused the 5% loss of the person as a whole as provided in Section 8(d)2 of the Act.
The medical expenses claimed for the Petitioner's surgery, Petitioner's Exhibit #10, and the temporary total
disability benefits claimed from July 3, 2011 umil December 2, 2011 are denied.

Unless a party files a Petition for Review within 30 days after receipt of this
decision , and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission .
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award . interest shall not
accrue .

STATEMENT OF INTEREST RATE

6/6/13
Signature of Arbitrator
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Eric Bailey v. Granite City Police Department, 11 WC 26751
Attachment to Arbitration Decision
Page 1 of 2
FINDINGS OF FACT
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Petitioner testified that on January 5, 2011 he had been employed by the City of Granite City as a
policeman for approximately five years.
On January 5, 2011, while engaged in canine training, the dog jerked the leash causing Petitioner to
experience immediate low back pain. Petitioner denied prior back problems.
Subsequent to the occurrence, Petitioner was seen by Dr. Eavenson, who rendered conservative
care and had an MRI performed on January 7, 2011. Petitioner lost time from work from January 6,
2011 through January 22, 2011, and was paid temporary total disability benefits for that period of lost
time.
Petitioner then came under the care of Dr. Gornet, who referred Petitioner to Dr. Boutwell. Dr.
Boutwell performed injections that gave Petitioner temporary relief of his symptoms, and DL Gornet
released Petitioner to return to work without restriction on March 17, 2011.
Petitioner then returned to Dr. Gornet on June 13, 2011, complaining of a low level of back pain.
Petitioner rated the back pain at a 2 out of a potential 10.
Petitioner provided a history to Dr. Eavenson of experiencing additional and more serious back pain
when getting out of bed on or about July 11, 2011. Petitioner denied specific injury to his back.
Petitioner returned to Dr. Gornet who on September 19, 2011 placed Petitioner on light duty. On
October 21, 2011, Dr. Gornet performed surgery consisting of a laminotomy at L5-S1 on the left with
a posterior fusion at L5-S1 with Medtronic fixation. The operative note reveals that Dr. Gornet
performed decompression of the L5-S1 nerve root by removing a mild to moderate ridge of bone. In
addition, hardware was placed at the LS-81 level and Dr. Garnet's operative procedure was to correct
a pre-operative and post-operative diagnosis of isthmic spondylolisthesis at L5-S1.
Subsequently, Petitioner was released to return to work. At arbitration, his complaints consisted of
stiffness when sitting and mobility restrictions that were present in the morning.
A review of Petitioner's Exhibit #2, the radiology reports, reveal that an MRI of the lumbar spine done
on January 7, 2011 and aCT of the lumbar spine done on March 17, 2011 revealed LS spondylolysis
with grade I anterolisthesis of LS on 81. Subsequent diagnostic testing, including an MRI on July 13,
2011, revealed similar findings with no new disc bulge or herniation and without central canal or
foramina! stenosis detected. A CT of the lumbar spine done on October 13, 2011 likewise revealed no
central canal or foramina I stenosis.
The testimony of Dr. Gornet revealed that he rendered an opinion that the condition from which
surgery was performed was related to the work accident of January 5, 2011.
Respondent provided the testimony of Dr. Michael Chabot, who conducted an independent medical
examination of Petitioner on August 19, 2011, and rendered a report on that same date; and, in
addition, rendered a supplemental report dated February 28, 2012, as well as providing deposition
testimony. Dr. Chabot diagnosed a back strain and recommended no additional treatment for that
sprain. Dr. Chabot further rendered the opinion that the surgery performed by Dr. Gornet for a pre-

..
Eric Bailey v. Granite City Police Department, 11 WC 26751
Attachment to Arbitration Decision
Page 2 of 2

14 I WCC0 2 5 8

existing condition for which the acts of daily living could have aggravated that condition. Dr. Chabot
further noted that Petitioner was completely released by Dr. Garnet without restrictions and with a low
level of pain. It was only when Petitioner had the intervening incident of July 11, 2011 when he got
out of bed with increased pain and developed a sharp lower back pain that surgery was performed.
Dr. Chabot therefore rendered the opinion that the condition diagnosed by Dr. Garnet and the
subsequent surgery was not causally related to the work accident.
CONCLUSIONS OF LAW
1. Regarding the issue of causation, the Arbitrator finds that the Petitioner sustained a soft tissue
back strain as the result of his injury on January 5, 2011 and that the Petitioner's current condition of
ill-being was the result of an intervening incident on July 11 , 2011 and therefore not caused by the
January 5, 2011 accident. The evidence revealed that subsequent to the work accident Petitioner
was treated with conservative care and suffered only mild low back pain. The Petitioner was released
to complete and full duty subsequent to the work accident and, in fact, returned to work subsequent to
that release. The Arbitrator notes that Petitioner sustained increased low back pain when he arose
from bed on July 11, 2011. The above, along with the radiology reports and the testimony of Dr.
Chabot, therefore, causes the Arbitrator to find that the back condition suffered in the work accident
was a soft tissue or sprain injury that had resolved and from which the Petitioner had reached
maximum medical improvement prior to the incident on July 11, 2011. The surgery performed by Dr.
Garnet was to correct a pre-existing problem and not causally related to the work accident of January
5, 2011.
2. The Arbitrator finds that Petitioner sustained 5% permanent partial disability to the body as a
whole, pursuant to Section 8(d)(2) of the Act. This finding is based on the medical records indicating
Petitioner had sustained a soft tissue injury or back strain following his accident on January 5, 2011 .
3. Respondent shall pay for any related medical expenses up through July 11, 2011 . Based on the
Arbitrator's findings regarding the issue of causation, the Arbitrator further finds that the claimed
medical expenses of Dr. Garnet from July 11, 2011, up to and including the subsequent surgery are
not related to the work accident.
4. Based on the Arbitrator's findings regarding the issue of causation, the Petitioner's claim for TTD
from July 13, 2011 until December 2, 2011 is not related to the work accident of January 5, 2011 and
is therefore denied.
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BEFORE THE ILUNOIS WORKERS' COMPENSATION COMMISSION

Jem1ifer McCully,
Petitioner,

vs.
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River Rates Skating Rink
and State Treasurer as Ex-officio
Custodian ofThe Injured Workers' Benefit Fund,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Conunission, after considering the issues of accident, causal connection,
temporary total disability, permanent partial disability, medical expenses and wage rate and
being advised of the facts and law, afflrms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 7, 2013 is hereby affrrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
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The party conunencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.
DATED:

APR 0 7 2014
Daniel R. Donohoo

o-03/26/1 4
drd/wj
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NOTICE OF ARBITRATOR DECISION

McCULLY, JENNIFER

Case#

11WC046458

Employee/Petitioner

RIVER RATS SKATING RINK AND THE ILLINOIS
STATE TRERASURER AS EX-OFFICIO
CUSTODIAN OF THE INJURED WORKERS'
BENEFIT FUND

14IWCC0259

Employer/Respondent

On5/7/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1 189 WOLTER BEEMAN AND LYNCH

RANDALL WOLTER
1001 S SIXTH ST
SPRINGFIELD, IL62703

0382 ALVAREZ LAW OFFICE
R JOHN ALVAREZ
975 S DURKIN DR SUITE 103
SPRINGFIELD, ll 62704

ASSISTANT ATTORNEY GENERAL
ANDREW SUTHARD
500 S SECOND ST
SPRINGFIELD, IL 62706
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D Rate Adjustment Fund (§8(g))
0 Second InjUly Fund (§8(e) 18)
D None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
JENNIFER McCULLY

Case # !1 WC 46458

Employee/Petitioner

Consolidated cases:

v.

RIVER RATS SKATING RINK and
THE ILLINOIS STATE TREASURER AS EX-OFFICIO
CUSTODIAN OF THE ILLINOIS INJURED WORKERS'
BENEFIT FUND

9
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Emp Ioycr/R cs pondcnt

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Springfield. on March 12, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of in-being causally related to the injury?
G. ~What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
l.
What was Petitioner's marital status at the time of the accident?
J. I2?J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
0 TPD
0 Maintenance
[81 TTD
L. [g) What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _ _

D
D

0
D

0
D
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14IWCC0259
FINDINGS

On Decembc1· 17, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner1S current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $6,864.00; the average weekly wage was $132.00.
On the date of accident, Petitioner was 34 years of age, married with 1 dependent child.
Petitioner has received all reasonable and necessary medical services.
Respondent has /tot paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.
Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as set forth in Petitioner's Exhibits 1 through 7 (and as
listed and discussed in the attached Memorandum of Decision of Arbitrator), as provided in Section 8(a) of the Act and
subject to the medical fee schedule, Section 8.2 of the Act.
Respondent shall pay Petitioner temporary total disability benefits of $132.00/week for 8 3/7 weeks, commencing
12117/2010 through 02/14/2011, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of $132/week for 71.75 weeks because the injuries
sustained caused the 35% loss of use of the left hand, as provided in Section 8(e) of the Act.
The Illinois State Treasurer as ex-officio custodian of the Injured Workers' Benefit Fund (hereafter the "Fund") was
named as co-Respondent in this matter. The Treasurer was represented by the Illinois Attorney General's Office. Award
is hereby entered against the Fund to the extent pennitted and allowed under Section 4(d) of the Act, in the event of the
failure of Respondent-Employer, River Rats Skating Rink, to pay the benefits due and owing Petitioner. RespondentEmployer, River Rats Skating Rink, shall reimburse the Fund for any compensation obligations of Respondent-Employer,
River Rats Skating Rink, that are paid to Petitioner from the Fund.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shaii be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
qfDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee•s appeal results in either
change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE
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ARBITRATION DECISION
JENNIFER McCULLY
Employee/Petitioner

v.

Case# l l WC 46458

RIVER RATS SKATING RINK and
THE ILLINOIS STATE TREASURER AS EX-OFFICIO
CUSTODIAN OF THE ILLINOIS INJURED WORKERS'

14I\iCC0259

BENEFIT FUND

Employer/Respondent
MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT
In approximately the late part of October 201 0, Petitioner was hired by Respondent, River Rats
Skating Rink, to work in Respondent's roller skating rink. Petitioner testified that she was issued at-shirt
that had the company name printed on it, a whistle and a pair of skates marked "DJ," as Petitioner served
in the role of a disc jockey at the rink. Petitioner testified that she worked Fridays and Saturdays from
4:30p.m. to 11:30 p.m., Sundays from approximately 12:00/12:30 p.m. to 2:30p.m., and parties as
needed. She testified that she was paid $8 per hour in cash.
Petitioner testified that her responsibilities included programming and monitoring music,
interacting with patrons - particularly younger skaters and those that needed assistance- keeping the
corners of the rink clear of patrons who were not skating, coordinating games designed for the skaters and
operating the microphone. In short, Petitioner testified that she was to engage in any activity that
promoted the safety and the entertainment of Respondent's patrons.
Petitioner was able to perfonn her multiple duties, as monitoring the music did not require her
constant attention. Play lists could be programmed so that Petitioner was free to perform her other
responsibilities. Petitioner testified that she could program up to 15 songs at a time, and would then at
those times be free to roam around the rink perfonning her other duties.
On December 17, 2010, Petitioner testified that she and Respondent's patrons of various ages
were participating in a game called "Jwnp the Stick." Petitioner testified that at this time, she was wearing
her stafft-shirt and "DJ" skates, and pa1ticipated in the game at the owner's request. While attempting to
jump over the stick, Petitioner caught her skate and fell, landing primarily on her left hand.
Petitioner was initially taken to the Sarah D. Culbertson Memorial Hospital by Rodney Martin, her
employer and Respondent's owner at the time. She suffered a comminuted fracture at the distal radius and
ulna at the left wrist. (Petitioner's Exhibit (PX) 8). She was immediately transferred to St. John's Hospital
for definitive orthopedic care. Her injuries were surgically repaired by Dr. Christopher Wottowa on
]
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December 18, 2010. Dr. Wottowa reduced and stabilized the fracture and fragments with a TriMed plate
and seven screws. (PX <J). Subsequently, she underwent physical therapy and was eventua11y released to
retum to work without rcshictions on February 14, 2011 . (PX 10).
Petitioner testified that her left wrist is now "usable," but it is not like it was before the accident.
She testified she expeliences a sharp pain when lifting, and that if the temperature is cold, her wrist feels
numb and tingles. Petitioner also has scarring from the surgery at the wrist up into forearm that traverses
approximately four inches up the arm from base of wrist. There is also a 1.25-1 .5 inch similar scar on
Petitioner's left wrist at the side of the base of the wrist.
Rodney Martin testified on behalf of Respondent. Mr. Martin confinned that he hired Petitioner
for weekend work in October 2010. However, he stated that her hours worked were 6:00p.m. to 8:30p.m.
on Fridays, and 9:00 to 11 :30 on Saturdays. He also confinned that she did work at least one private
party. He also con finned that he paid Petitioner in cash, and that he did not withhold any deductions from
her pay. He testified that he did not have workers' compensation insurance because he was not aware he
needed it. Petitioner's Exhibit 11 confinns Respondent's lack of workers' compensation insurance
coverage. Mr. Martin testified that he hired Petitioner as a disc jockey (DJ), and that this primarily
required her to monitor songs for profane language. He testified that she also could leave the DJ booth to
monitor the rink's corners. When asked if Petitioner assisted as a guard on the rink, he testified that he did
not think that she did to his recollection. He testified that he did not give her skates, and that if she wore
skates she would have gotten them on her own. Mr. Martin testified on cross-examination that Petitioner
was subject to his direction as she was his employee.
Mr. Martin testified that two persons hold up the stick for the "Jump the Stick" game, and that at
the time in question, he was holding the stick with Adam McCombs, an eighteen year old person who
would assist him in exchange for the ability to skate at no cost. Mr. Martin testified that he did not see
Petitioner in the line for the game until she had already jumped the stick and fell. Mr. Martin also
confirmed on cross-exan1ination that the purpose of the "Jump the Stick" game was to increase the
patrons' enjoyment at the rink. Mr. Martin also testified that he never paid Petitioner her owed wages
from the date of accident, which was a Friday, and further had no reason to give as to why he did not pay
her for her time worked that day.
Mr. McCombs was called to testify by Respondent. Mr. McCombs testified that while not a
"regular'' employee of Respondent during the time in question, he nevertheless considered himself
employed by Respondent. Mr. McCombs testified that he never saw Petitioner act as a floor guard.
However, he testified that the DJ could also act as a floor guard.
Petitioner offered a series of medical bills into evidence containing charges for medical services
she claims she received as a result ofthe claimed injury. (See PX 1-7).
The Illinois State Treasurer as ex-officio custodian of the Illinois Injured Workers' Benefit Fund
was named as a respondent in this case due to Respondent, River Rats Skating Rink's lack of insurance
coverage.

2
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CONCLUSIONS OF LAW
Issue (C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?
There is no question that Petitioner was employed at the time of her injury. She was fulfilling her
job responsibilities during her rebrularly scheduled hours, wearing the clothing and equipment provided by
Respondent, which indicated to patrons that she was an employee, and was subsequently paid for the time
she worked. Her injury arose out of her employment as its origin was the result of a tisk incidental to her
job responsibilities. As compared to the general public, Petitioner was subject to an increased risk of
injury and was perfmming a task in the furtherance of her employer's business. See Quarant v. Industrial
Comm 'n, 38 Il1.2d 490, 231 N.E.2d 397 (1967). Petitioner was carrying out a task that was foreseeable
and consistent with Respondent's desire to safely entertain its invitees, and, therefore, her claim is
compensable. See Homerding v. Industrial Comm 'n, 327 Ill. App. 3d I 050, 765 N.E.2d 1064 (1st Dist.
2002). There was no evidence presented that Petitioner was engaging in activities for her personal benefit.
Even if there had been such testimony, her claim would still be compensable as her conduct was
encouraged and consistent with Respondent's business goals. See Panagos v. Industrial Comm'n, 171 Ill.
App. 3d 12, 524 N .E.2d 1018 (1st Dist. 1988). At no time did Petitioner voluntarily and in an unexpected
manner expose herself to a risk outside the reasonable exercise of her duties. See Bradway v. Industrial
Comm'n, 124Ili.App.3d983,464N.E.2d 1139(4thDist.l984).
Further, Rodney Martin's testimony that Petitioner's sole responsibility was operating the music
panel is not credible. Both parties agreed that the music could be progranuned and it was not necessary
for Petitioner to stay at that particular location the entire time. In addition, Petitioner was given a shirt
clearly indicating to patrons that she was a representative of the rink. Petitioner also testified that she was
given roller skates which would only be used on the skating floor and were marked "DJ." The Arbitrator
further finds Petitioner a credible witness. She openly testified in a forthcoming and truthful manner.
Issue (F): Is Petitioner's current condition of ill-being casually related to the injury?
As a result of her fall, Petitioner sustained a comminuted distal radius fracture. During the open
reduction Dr. Wottowa perfonned on December 18, 2010, he reduced and stabilized the fracture and
fragments with a TriMed plate and seven screws. Petitioner has experienced no other trauma to her left
ann, nor did she experience pain or loss of motion or strength prior to the December 17, 2010 injury. The
scars on her left arm are the result of Dr. Wottowa's surgery.
Issue (G): \\'hat were Petitioner's earnings?
The Arbitrator finds Petitioner's testimony credible, as discussed sup,.a, and therefore also finds
that she was hired to work 7 hours on Fridays, 7 hours on Saturdays, and 2.5 hours on Sundays. She
therefore worked 16.5 hours per week, and was paid $8.00 per hour. Her average weekly wage is
accordingly $132.00.
Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent paid all appropriate charges for all reasonable and necessary medical services?
There was no evidence presented that the medical services provided by Sarah D. Culbertson
Hospital, St. John's Hospital or Dr. Christopher Wottowa were unreasonable or unnecessary. The
3
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comminuted, unstable distal radius fi·acture suffered by Petitioner required immediate treatment, and the
subsequent physical therapy was designed to restore strength and mobility. (See PX 8-1 0). Nevertheless,
none of the medical bills identified in Petitioner's Exhibits 1 through 7 have been paid by Respondent.
They include the following:
Sarah D. Culbertson Hospital
Statements - 12/17/10 - 2/14111

$2,918.90

(PX 1).

2

Clinical Radiologists
Statement - 12/ 17/10

$ 56.50

(PX 2).

3

St. John's Hospital
Statement - 12118/1 0

$18,488.40

(PX 3).

4

Centrallllinois Radiological Associates
Statement- 1211 8/10

$

84.00

(PX 4).

5

Sangamon Associated Anesthesiologists
Statement - 12/18/10

$ 960.00

(PX 5).

6

APL Clinical Pathology
Statement - 12/18/ 10

$

(PX 6).

7

Dr. Christopher Wottowa
Statement - 12/29/10- 2/ 14/11

$3,667.00

31.00

(PX 7).

Respondent shall pay the foregoing charges, subject to the medical fee schedule, Section 8.2 of the
Act.

Issue (K): \\'hat temporary benefits are in dispute? (TTD)
Petitioner was unable to work as a result of her injury from December 17, 2010 until the date of
her release, February 14, 2011 . As a result, she is entitled to temporary total disability benefits for a total
of 8 317 weeks.

Issue (L): \Vhat is the nature and extent of the injury?
Petitioner sustained a comminuted distal radius fracture with multiple bone fragments. Her injury
required surgical intervention. Her current wrist pain, numbness and tingling is the result of the fractured
radius caused from the work injury. Based upon the foregoing, Petitioner has suffered the 35% loss of use
of the hand pursuant to Section 8(e) of the Act, and should be paid permanent partial disability benefits
accordingly.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Ca1Tie Smith,
Petitioner,

vs.
General Dynamics,
Respondent.

NO: 11

we 21607

14IWCC0260
DECISION AND OPINION ON REVIEW

Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all pru1ies, the Conuuission, after considering the issues of temporary total
disability, maintenance, medical expenses, a11d wage rate and being advised ofthe facts ru1d law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof The Conm1ission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
pennanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322,35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 7, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Comt by Respondent is hereby fixed at
the sum of$100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Conunission a Notice of Intent to File for Review in Circuit Court.
DATED:

APR 0 7 2014

I(J...;fR/)~~
Daniel R. Donohoo

o-03/25/1 4
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

SMITH, CARRIE

Case#

11WC021607

Employee/Petitioner

GENERAL DYNAMICS
Employer/Respondent

14IWCC0260

On 517/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
.

A copy of this decision is mailed to the following parties:

"

2500 WOMICK LAW FIRM CHTD
CASEY VAN WINKLE
501 RUSHING DR
HERRIN, IL 62948

0299 KEEFE & DEPAUL! PC
JAMES K KEEFE SR
#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208

STATE OF ILLINOIS
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D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)l8)
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COUNTY OF WILLIAMSON)

C8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Carrie Smith
Employee/Petitioner

Case# 11 WC 21607

v.

Consolidated cases: n/a

General Dvnamics
Employer/Respondent

14.i.WCC0260

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each party.
The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of Herrin,
on March 15,2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

E.

0 Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
0 Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?
0 Was timely notice of the accident given to Respondent?

F.

IZ] Is Petitioner's current condition of ill-being causally related to the injury?

A.

B.
C.
D.

G. ~What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. D Were the medical services that were provided to Petitioner reasonable and necessary?
paid all appropriate charges for all reasonable and necessary medical services?
K. D Is Petitioner entitled to any prospective medical care?
H.

L. ~What temporary benefits are in dispute?
D TPD
~Maintenance
M.
N.

Has Respondent

~ TID

0 Should penalties or fees be imposed upon Respondent?
!ZI Is Respondent due any credit?

0. Oother
JCArbDec:J9(b) 2110 100 IV. Randolph Street #8-200 Chicago, JL 60601 3121814-661 I
Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsvil/f! 6181346-3450 Peoria 309167J-3019 Rockford 815/987-7292 Springfield 2171785-7084
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FINDINGS

On the date of accident, July 29, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $17,677.93; the average weekly wage was $631.35.
On the date of accident, Petitioner was 34 years of age, single with 10 dependent child(ren).
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $11,621.53 for TTD, $0.00 for TPD, $0.00 for maintenance, and $8,000.00
for other benefits, for a total credit of$19,621.53.
Respondent is entitled to a credit of$0.00 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of$420.90 per week for 33 2/7 weeks,
commencing June 7, 2011, through September 2, 2011; September 19,2011, through September 25, 2011; and
October 10, 2011, through February 27, 2012, as provided in Section 8(b) of the Act.
Based upon the Arbitrator's conclusions of law attached hereto, Petitioner's claim for maintenance benefits is
hereby denied.
Respondent is entitled to a credit for the advance payment made of $8,000.00.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

William R. Gallagher, Arb'
ICArbDec19(b)

May 3. 2013
Date
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Findings of Fact
Petitioner filed an Application for Adjustment of Claim which alleged she sustained an
accidental injury arising out of and in the course of her employment for Respondent on July 29,
2010. According to the Application, Petitioner was pushing/pulling while pumping up a pallet
jack and sustained injuries to her neck. This case was tried as a 19(b) proceeding and Petitioner
sought an order for payment of maintenance benefits from August 3, 2012, to the date of trial. At
trial the disputed issues were causal relationship, average weekly wage and Petitioner's
entitlement to maintenance benefits. Further, the parties stipulated that Petitioner was entitled to
payment of temporary total disability benefits for 33 2/7 weeks and that Respondent was entitled
to a credit of $11,621.53 for temporary total disability benefits paid during that time as well as an
advance payment made by Respondent to Petitioner in the amount of $8,000.00.
Petitioner testified that on July 29, 2010, she was pumping up a pallet jack and, because it was
malfunctioning, it would not come up more than an inch to an inch and one-half off of the
ground. At that time, Petitioner felt a "pop" and burning sensation in the area of her left shoulder
and arm. Petitioner reported the accident to her supervisor shortly after its occurrence. Petitioner
was initially treated by Dr. Mark Austin who saw her on August 4: 2010. Dr Austin's records
contained a history of the accident of July 29, 2010, and he diagnosed Petitioner with a left
cervical and trapezius strain. He also noted that the findings on examination were consistent with
the C8 dermatome and similar to an injury that Petitioner had sustained the preceding year. Dr.
Austin prescribed physical therapy which Petitioner received in July and August, 2010, with one
final visit occurring on October 14, 2010. Petitioner was able to continue to work for the
Respondent.
At the direction of the Respondent, Petitioner was examined by Dr. David Robson, an orthopedic
surgeon, on March 17, 2011. Petitioner informed Dr. Robson of the accident of July 29, 2010,
and Dr. Robson also reviewed Dr. Austin's medical records. At that time, Dr. Robson noted that
Petitioner had previously had an MRI of the cervical spine performed on December 1, 2009. Dr.
Robson recommended that Petitioner undergo another MRJ to determine if treatment was
indicated and whether there was a new injury or not. An MRI was performed on April 19, 2011,
which revealed disc bulging at C4-C5, C5- C6 and C6-C7 as well as some degenerative changes.
Dr. Robson saw Petitioner on May 3, 2011, and reviewed both the report and films of the MRI
that had just been performed. Dr. Robson opined that the C5-C6 was herniated and
recommended Petitioner have a cervical discectomy and fusion performed. Dr. Robson further
opined that Petitioner's condition and need for the surgical procedure were directly related to the
accident of July 29, 2010. He did authorize Petitioner to continue to work. Dr. Robson performed
surgery on June 7, 2011, which consisted of a discectomy at C5-C6, insertion of a spacer as well
as a metal plate and screws.
Following the surgery, Petitioner remained under Dr. Robson's care. When Dr. Robson saw
Petitioner on July 7, 2011, Petitioner reported that the left sided neck pain had resolved but that
she was now experiencing pain down the right arm. When Dr. Robson saw Petitioner on August
11, 2011, Petitioner's right arm pain was improved but she then had more complaints of left
sided neck pain. Dr. Robson stated that Petitioner should continue physical therapy and could
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return to sedentary work, if available. The specific work restrictions imposed by Dr. Robson at
that time were no lifting, pushing/pulling anything over 10 pounds, no overhead work, and that
Petitioner needed to be able to change positions every 60 minutes. Respondent was able to
provide work to Petitioner consistent with those restrictions; however, at that time Petitioner only
worked for a very brief period.
On October 26, 2011, Dr. Robson had aCT scan performed to determine if the fusion was solid.
The report of the scan stated that there was probable union with incorporation of the bone graft
material. At that time, Dr. Robson opined that a functional capacity evaluation (FCE) was
indicated. The FCE was performed on November 15, 2011, and the examiner opined that
Petitioner was only capable of working in the "light" physical demand level; however, a program
of work hardening was recommended so that Petitioner could progress to working in the
11
medium 11 physical demand level. Dr. Robson reviewed the FCE report and referred Petitioner to
a program of work hardening. When Dr. Robson saw Petitioner on December 15, 2011, he
opined that she was at MMI and released her to return to work with a permanent lifting
restriction of 20 pounds and no overhead work. Respondent did provide work to Petitioner that
conformed to Dr. Robson's restrictions.
Petitioner was seen again by Dr. Robson on July 25, 2012, and he again opined that Petitioner
was at MMI and imposed permanent restrictions of no lifting over 20 pounds, no overhead work,
no repetitive flexion/extension of the neck and that the maximum neck flexion should be 30°.
Petitioner continued to work for Respondent within her restrictions until her employment was
terminated by the Respondent on August 3, 2012.
A surveillance video of Petitioner was obtained and a DVD of it was tendered into evidence at
trial. Petitioner was under surveillance on May 19, 25, 26 and 27, 2012. Subsequent to the trial of
the case, the Arbitrator watched the video and observed that Petitioner mowed grass, operated a
weedeater, made multiple attempts to pull on a string to start the weedeater, moved a decorative
rock from one part of the yard to another, moved dirt in a wheelbarrow, dug in the garden and
carried a large piece of plywood with both of her hands/arms. At trial, Petitioner testified that she
had also watched the video and agreed that the decorative rock that she had moved weighed
something in excess of 20 pounds and that this was in excess of the work restrictions imposed by
Dr. Robson.
At the direction of the Respondent, Petitioner was examined by Dr. David Lange on December 4,
2012. Prior to that date, Dr. Lange reviewed Petitioner's medical records and the surveillance
video. In his initial report of November 10, 2012, Dr. Lange opined that he disagreed with Dr.
Robson's finding of causality and that Petitioner could work without restrictions. This was based,
at least in part, on his belief that Petitioner had continued to work without restrictions until
shortly before surgery was performed. Following his examination of the Petitioner, Dr. Lange
reaffirmed his opinions in his report of December 4, 2012. Dr. Lange was deposed on March 7,
2013, and his deposition testimony was consistent with his medical reports.
Dr. Robson was deposed on October 4, 2012, and his deposition testimony was received into
evidence at trial. Prior to his being deposed, Dr. Robson watched the surveillance video of the
Petitioner and he reaffirmed his opinion as to Petitioner's work restrictions. Dr. Robson was not
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persuaded to change the work restrictions he previously imposed on the Petitioner based upon
the video and he noted that the video was only approximately one-half of an hour of observation
of the activities of the Petitioner and he expressed doubt that Petitioner could perfonn activities
such as those she participated in at the time the video was obtained over a 40 hour work week.
Subsequent to the termination of her employment with Respondent on August 3, 2012, Petitioner
applied for unemployment compensation benefits and testified that she has been attempting to
secure employment since that time. Petitioner tendered into evidence her job search logs for
various jobs she has sought from August 6, 2012, through March 6, 2013. Petitioner testified that
she has not been able to find any employment and is claiming entitlement to maintenance
benefits from August 3, 2012, onward.
In regard to the average weekly wage, Petitioner claimed that the appropriate average weekly
wage was $706.00. Respondent claimed that the average weekly wage $611.73. Petitioner
submitted into evidence Petitioner's wage records for a period that began with the payroll ending
August 9, 2009, through the pay period that ended June 27, 2010. Each pay period is two weeks
long and there are 22 pay periods; however, the statement indicated that it pertained to a total of
42 weeks. Included in this statement were six pay periods which appeared to cover a period of 14
weeks in which Petitioner was paid short-term disability benefits. If the amount of the short-term
disability benefits are excluded there is a total payment made to Petitioner of $17,677.93. The
wage statement indicates that there are a number of pay periods in which the Petitioner worked
substantially less than what would be considered a full time employee, specifically, the pay
period ending October 4, 2009, Petitioner only work 14.5 hours; the pay period ending August 9,
2009, Petitioner worked 40 hours; and the pay period ending February 7, 2010, Petitioner
worked 46 hours.
Respondent tendered into evidence the testimony of Kathy Wyilll, Respondent's Human
Resource Manager and Darren Byrd, Petitioner's immediate supervisor. Wynn testified that there
was nothing reported about any malfunctioning of the pallet jack and that Respondent has an
active light duty program and that Respondent made such light duty work available to Petitioner ·
that conformed to Dr. Robson's restrictions. Byrd testified that Petitioner did not make any
complaint to him about any malfunctioning of the pallet jack.
Conclusions of Law
In regard to disputed issue (F) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes that Petitioner's current condition of ill-being is related to the accident
of July 29,2010.

In support of this conclusion, the Arbitrator notes the following:
The Petitioner was initially examined by Dr. Robson at the direction of the Respondent and Dr.
Robson subsequently became Petitioner's treating doctor. Dr. Robson opined that there was a
causal relationship between the accident of July 29, 2010, and the cervical spine condition that
he diagnosed and treated.
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It was stipulated at trial that Petitioner did sustain a work-related accident on July 29, 2010, and

Petitioner's testimony that she experienced a "pop" in her neck and experienced pain down her
left arm was unrebutted.
In regard to disputed issue (G) the Arbitrator makes the following conclusion oflaw:

The Arbitrator concludes that Petitioner had an average weekly wage of $631.35. In support of
this conclusion the Arbitrator notes the following:
As stated herein, Petitioner claimed that she had an average weekly wage of $706.00 and
Respondent claimed that the average weekly wage was $611.73. The Arbitrator reviewed the
wage data and could not determine with any certainty how either side arrived at those amounts.
The wage statement is not a statement for the year preceding the date of injury. The statement
includes payment of short-term disability benefits made to Petitioner between November 1,
2009, and January 10, 2010. When the short-term disability benefits are excluded, the net wages
paid to Petitioner equal $17,677.93 which was paid over 16 pay periods or 32 weeks. The
statement does indicate that Petitioner worked sporadically and there are pay periods in which
she worked considerably less than a 40 hour work week. The Arbitrator lacked sufficient data to
make a precise determination of the number of weeks and parts thereof worked by the Petitioner;
however, the data seems to support that Petitioner worked 28 weeks. This computes to an
average weekly wage of $631.35 ($17,677.93 divided by 28).
In regard to disputed issue (L) the Arbitrator makes the following conclusions oflaw:
Pursuant to the stipulation of the parties, the Arbitrator concludes that Petitioner is entitled to
payment of temporary total disability benefits from June 7, 2011, through September 2, 2011;
September 19, 2011, through September 25, 2011; and October 10, 2011, through February 27,
2012, a period of33 2/7 weeks.
The Arbitrator concludes that Petitioner is not entitled to maintenance benefits from August 3,
20 12, onward.
In support of these conclusions the Arbitrator notes the following:

The parties stipulated and agreed to Petitioner's entitlement to temporary total disability benefits
for aforestated periods of time.
Petitioner was released to return to work with restrictions and Respondent was able to provide
work that confonned with those restrictions as testified to by Kathy Wynn, Respondent's Human
Resource Manager.
The surveillance video clearly showed Petitioner participating in strenuous activities that
exceeded the work restrictions imposed by Dr. Robson. Petitioner's participation in those
strenuous physical activities is supportive ofthe opinion of Dr. Lange that she can work without
restrictions.
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In regard to disputed issue (N) the Arbitrator makes the following conclusion of law:
Pursuant to the stipulation of the parties, the Arbitrator concludes that in addition to the
temporary total disability benefits paid by Respondent to Petitioner, Respondent made a further
payment of$8,000.00 for which it is entitled to a credit.
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DECISION AND OPINION ON APPELLATE COURT REMAND
This matter comes before the Commission on Remand from the Appellate Court of
Illinois, Third Judicial District. The Appellate Court's Order, entered May 30, 2013, reverses the
Decision of the Circuit Court of Will County confirming the July 29, 2011 Decision of the
Conunission and remands the case to the Conunission for reinstatement of the Decision of the
Arbitrator with instructions to address the propriety of the Arbitrator's imposition of attomey
fees and penalties pursuant to Sections 16, 19(k) and 19(1) of the Act.
In his Decision of January 26, 2010, Arbitrator Hennessey found Petitioner proved she
sustained an accident on December 5, 2007 arising out of and in the course of her employment
with Respondent, Sophie Obrochta d/b/a Janitorial by Sophie. The Arbitrator found Petitioner
was a "traveling employee" and therefore was entitled to benefits under the \Vorkers'
Compensation Act for injuries she sustained while walking to a vehicle used to transport her to
\vork. The Appellate Court agreed with the findings ofthe Arbitrator.
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The Arbitrator ordered Respondent to pay the Petitioner temporary total disability
benefits ofS274.12 week for 54 weeks for the period December 6, 2007 through December 17.
2008 and the further sum of $34.81 S. 91 for necessary medical services. as provided in Section S
of the Act. The Respondent was further ordered to pay the Petitioner the sum of S246. 71 week
for a further period of 133.25 weeks. as pro,·ided in Section S( e )9 of the Act. because the injuries
sustained caused 65°o loss ofuse ofthe left hand wrist.
On remand and pursuant to the Appellate Court's ruling and mandate, the Conm1ission
vacates its prior Decision of July 29. 2011 and hereby affirms and adopts the January 26. 2010
Decision of the Arbitrator with respect to all issues less penalties and attorneys' fees as provided
in Sections 19(k), 19(\) and 16 ofthe Act.
The Conunission, pursuant to the instructions of the Appellate Coutt, reviews the record
as a whole and addresses the propriety of the Arbitrator·s imposition of aitorneys' fees and
penalties pursuant to Sections 16. l9(k) and 19(1) of the Act. The . ~rbitrator imposed penalties
and fees upon the Respondent as "the facts in this case are for the most part undisputed." The
Arbitrator found that the testimony of the Petitioner and her husband was credible. clear and
consistent unlike the testimony of Walter Obrachta, the husband of Sophie Obrachta. The
A..rbitrator stated, "because of the facts. the Respondent's refusal to pay temporary total disability
benefits is utm:asonable, vexatious and the defenses raised are fi·ivolous."
The Conunission finds Respondent was not umeasonable in requiring Petitioner to
establish her prima facie case given the facts as presented. The evidence shows there was a
genuine controversy as to whether Petitioner sustained an accident that arose out of and in the
course of employment for Respondent. Respondent filed a Response to Petitioner"s Petition for
Penalties and Attomeys' Fees on Sepkmber 30. 1009 \\'hich outlined its reasoning for denial of
benefits. The Commission finds Respondent's conduct in defense of this claim was neither
umeasonable nor 'exatious as there were legitimate issues in dispute. including a compensable
accident. despite the ultimate outcome of the case. The Conunission ,·acates the Arbitrator"s
award of penalties as provided in Section 19(k) and 19(1) of the Act and attomeys fees as
provided in Section 16 of the Act. Penalties and fees are denied.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
.-\rbitrator filed January 26, 201 0 is hereby affirmed and adopted with respect to all issues less
Section M. penalties and fees. The Conunission \'acates the Arbitrator"s award of penalties as
provided in Section 19(k) and 19(1) of the Act and attorneys fees as provided in Section 16 of the
Act. Penalties and fees are denied.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall pay the
Petitioner temporary total disability benefits of S272.12 per week for 54 weeks, for the period
December 6. 2007 tlu·ough December 17. 2008. that being the period of temporary total
incapacity from work under Section S(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall pay the
Petitioner the sum of $246.71 per week for a further period of 133.25 weeks. as provided in
Section S(e)9 ofthe Act, because the injuries sustained caused 65°o loss ofuse of the left hand.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$34,818.91 for medical expenses pursuant to Section 8 and 8.2 ofthe Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner's request for
penalties and fees pursuant to Sections 19(k), 19(1) and 16 is denied.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
$75,000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

APR 0 7 2014
Daniel R. Donohoo

o-03/25/ 14
drd/adc
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Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Cmrunission, after considering the issues of causal connection
and prospective medical treatment and being advised ofthe facts and Jaw, reverses the Decision
of the Arbitrator as stated below and remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 ll1.2d 327, 399
N.E.2d 1322, 35 11l.Dec. 794 (1980).
Petitioner, a 50-year-old general manager, filed an Application for Adjustment of Claim
alleging injuries to her right and left shoulders occurring during the course of and arising out of
her employment by Respondent on January 24, 2012. Petitioner testified that on January 24,
2012 she was carrying a tub weighing thirty to thirty-five pounds when suddenly her left
shoulder popped and she felt immediate pain. Respondent does not dispute that Petitioner
sustained a compensable left shoulder injury. Petitioner initially treated at Physicians Immediate
Care and was diagnosed with a left shoulder strain. She was issued lifting restrictions from
Physician's Immediate Care and allowed to return to work, although Petitioner testified that she
actually returned to her regular duties in order to perform her job as a general manager. (PX 1; T.
13-14) An MRI of the left shoulder revealed degenerative changes and tendinosis. Petitioner was

.
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examined by Dr. Shah at Parkview Orthopaedics on March 12, 2012 for a second opinion. Dr.
Shah believed that the MRI showed a rotator cuff tear. (PX 2) While performing physical therapy
exercises on April 4, 2012, Petitioner complained that her right shoulder was becoming sore
from work. (PX 3) Petitioner underwent a left shoulder arthroscopic rotator cuff repair on May
J 5, 2012 by Dr. Shah. (PX 2) Petitioner was off of work for six weeks and then returned work
performing modified duties. She continued to complain to the physical therapist and to Dr. Shah
that her right shoulder was bothering her while she compensated for her left ann. An MRI
arthrogram on January 31, 2013 revealed a rotator cuff tear in Petitioner's right shoulder.
Petitioner sought authorization for arthroscopic surgery recommended by Dr. Shah. (PX 2, PX 4)
Petitioner was examined by Dr. Tonino at Loyola University at the request of the
Respondent and pursuant to § 12. Dr. Tonino opined that Petitioner did not injure her right
shoulder on January 24, 2012 and did not subsequently injure her right ann as a result of overuse
following the left shoulder injury. At the 19(b) hearing, Petitioner admitted that her right ann
pain and symptoms did not begin until April of 2012. She testified that her right shoulder became
increasingly painful while using it to compensate for the left arm. Area manager Laura Kraus
testified for Respondent. Ms. Kraus was aware that Petitioner injured her left shoulder on
January 24, 2012 but she was not aware that Petitioner was alleging an overuse injury to her right
shoulder. Approximately around the time of Petitioner's left shoulder surgery, Petitioner
infonned Ms. Kraus that she was seeking workers' compensation approval for a right shoulder
MRI. (T. 49)
In a June 17, 2013 Decision, the Arbitrator found that Petitioner failed to prove she
sustained an accidental injury to her right shoulder on January 24, 2012 or an overuse injury to
her right shoulder as a result of her undisputed left shoulder injury. We disagree, and for the
following reasons we reverse and award benefits.
Although Petitioner was placed on light duty restrictions for her left arm soon after the
accident, she did not miss any time from work and she testified that she still needed to perfonn
all of her regular job duties. She testified that she relied upon her dominant right ann in order to
baby her left ann. (T. 13-14) Petitioner had pre-existing arthritis in both shoulders and multiple
other areas of her body. She testified that she had a prior injury to her right shoulder in 2005
when a box of cups fell onto her right shoulder, but she did not miss any work and did not file a
claim for that injury. She recalled that she had one medical visit, but there are no corresponding
records in evidence. (T. 10-11) As Petitioner admitted, her right shoulder symptoms arose in the
months following the January 24, 2012, and her testimony is consistent with the treatment
records in evidence. Petitioner's surgeon, Dr. Shah, opined that Petitioner developed a right
shoulder overuse injury related to the accident because "initially she had the work injury on the
left side and as she started using her right side more at work and in therapy that started to cause
pain on the right side." A right shoulder arthrogram showed a full thickness rotator cuff tear and
degenerative changes, similar to the left shoulder. Dr. Shah recommended right shoulder surgery
and opined that the need for surgery was causally related to the January 24, 2012 accident. (PX
2; PX 4)
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The Arbitrator's Decision, relying on the opinion of Dr. Tenino, is not supported by the
preponderance ofthe credible evidence. Dr. Tenino's reports with respect to causation are not
persuasive because he was not provided with all of the infonnation needed to fonn a reliable
causal connection opinion and his opinion appears to be biased by incomplete or misleading
facts. In Dr. Tonino's first report, dated October 22, 2012, he stated that no records were
received that corresponded to the Petitioner's frrst month of treatment after the accident. He
agreed with Dr. Shah's diagnosis and his treatment plan for the right shoulder, but he stated that
he could not offer a causal connection opinion due to the lack of complete infonnation. (RX 1)
Dr. Tonino wrote an addendum report, purporting to have been issued the same day, stating that
additional records had been obtained and that his opinion remained unchanged. He stated that his
opinion was partially based on the absence of any right shoulder complaints in the records for the
time period following the accident. (RX 2) Therefore, it does not appear that Dr. Tonino ever
obtained the physical therapy records reporting right shoulder complaints beginning in April of
2012 with the perfonnance ofPetitioner' s work duties. In a final addendum report dated January
18, 2012, Dr. To nino stated that updated records he received indicate that Petitioner's right
shoulder complaints started when "she was accidentally struck in the ribs and fell onto her right
elbow" around "5/ 15/12." Dr. Tenino reviewed a "light-duty job description" and understood
that Petitioner perfonned "mostly administrative-type procedures," involving sedentary work and
no lifting over ten pounds. Dr. Tonino stated that he would prefer to see a video of Petitioner's
job perfonnance ifpossible, but he concluded from the infonnation available to him that
Petitioner's work did not consist of the "typical activities that would require overuse of the
contralateral upper extremity." (RX 3)
The Arbitrator relied on Dr. Tonino's opinion that modified duties could not have caused
overuse of the right shoulder as alleged by Petitioner. However, Petitioner testified that Dr.
Tenino's understanding ofher post-accident work duties was completely incorrect; she strongly
disputed any of her duties changed until she returned to work post-operatively with specifically
modified duties. (T. 30) Petitioner's testimony is not rebutted; it was instead corroborated by the
testimony of Laura Kraus. Ms. Kraus oversaw nine stores and did not have daily interaction with
Ms. Farrell but understood her to be a good worker. (T. 50-51) Ms. Kraus agreed that the job
duties of a general manager include setting up, prepping food, cleaning, delivering food, waiting
on guests, carrying produce and cooked noodles, and stocking and lifting boxes. Ms. Kraus was
only aware of Petitioner being on light duty status after her left shoulder surgery and at no time
previously. (T. 52) Ms. Kraus believed that while recovering from left shoulder surgery,
Petitioner was provided with modified duties consisting of administration, scheduling,
marketing, phone calls, ordering, entering invoices, greeting, hosting, light cashier duty and
modified work hours. (T. 48-49)
As stated above, Dr. Tonino concluded that Petitioner appeared to have injured her right
shoulder outside of work in the summer of2012 due to a reference in the physical therapy
records from August 6, 2012 (Dr. Tonino ' s report bears the apparent typographical error
"511 5/ 12") reporting that Petitioner had recently been injured at a party. She presented to the
physical therapy session with a right elbow bruise and complaints ofright-sided rib pain. (PX 4)
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Dr. Tonino's conclusion that this incident caused the onset of Petitioner's right shoulder
complaints is not supported by the preponderance of the evidence and is directly contradicted by
the prior physical therapy records, the records of Dr. Shah and Petitioner's testimony.
After reviewing all of the evidence, we find Petitioner to be credible and we award the
right shoulder surgery recommended by Dr. Shah as reasonably necessary medical treatment for
the overuse injury sustained by Petitioner as a result of the January 24, 2012 accident.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed June 17, 2013 is hereby reversed and the Petitioner is awarded the requested
prospective medical treatment consisting of a right shoulder surgery recommended by Dr. Shah.
Furthermore, this case is remanded to the Arbitrator for a further hearing and detennination of a
further amount oftemporary total compensation or of compensation for permanent disability, if
any, pursuant to Tlzomas ' '· Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec.
794 (1980).
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration ofthe time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$50,000.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
RWW/plv
o-2/19114
46
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Charles J. DeVriendt
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Todd Brooks,
Petitioner,

NO: 11

vs.

State Of Illinois,
Chester Mental Health Center.
Respondent.

we
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DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issues of accident, temporary
total disability, permanent partial disability and prospective medical expenses and being advised
ofthe facts and law, affirms and adopts the Decision ofthe Arbitrator, which is attached hereto
and made a part hereo[ The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 29, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.

11 we 14017
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
DATED:

APR 0 7 2014

/Ld- It/. ltd~
Ruth W. \Vhite

o-03/26/1 4
rww/wj
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b} DECISION OF ARBITRATOR

Case#

BROOKS, TODD

11WC014017

Employee/Petitioner

14IWCC0263

SOl/CHESTER MHC
Emp Iaye r/Respondent

On 5/29/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

1745 DEPT OF HUMAN SERVICES

#6 EXECUTIVE DR

BUREAU OF RISK MANAGEMENT

SUITE 3

PO BOX 19208

FAIRVIEW HTS, IL 62208

SPRINGFIELD, IL 62794-9208

0558 ASSISTANT ATIORNEY GENERAL

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

KENTON J OWENS

2101 S VETERANS PKWY•

601 S UNIVERSITY AVE SUITE 102

PO BOX 19255

CARBONDALE, IL 62901

SPRINGFIELD, IL 62794-9255

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227
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pursuant to B20 ILCS 305114

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)SS.

COUNTY OF MADISON

)

['8] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

TODD BROOKS

Case#

11 \VC 1_,017

Employee/Petitioner
v.

Consolidated cases:

SOVCHESTER MHC
Employer/Respondent

14IWCC0263

An Applicatio11jor Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Collinsville, on March 27, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

B.

D

C.

[81 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.

0

E.

lXI Was timely notice of the accident given to Respondent?

What was the date of the accident?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.
I.

0
0
0

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospective medical care?
L. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
[gl TID
M.
Should penalties or fees be imposed upon Respondent?

N.

D
D Is Respondent due any credit?

0.

D

Other

ICArbDec19(b) 2110 /00 W. Randolplz Street #8·200 Clticago,/L 60601 3/21814-66/1 Toll-free 8661352-3033 Web site: wMviwcc.il.gov
Downstate offices: Collinsville 6/81346-3450 Peoria 3091671-30/9 Rockford 8151987-7292 Springfield 2/71785-7084
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On the date of accident, 02128/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was not given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $69, 182.88; the average weekly wage was $1 ,330.44
On the date of accident, Petitioner was 45 years of age, single with 0 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of$ if any under Section 8U) of the Act.
ORDER

No benefits are awarded.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEI'fiENTOFINTERESfRATE

5/23/13
Signature of Arbitrator

ICArbDccl9(b>

Date

Todd Brooks v. Chester Mental Health, 11 WC 14017
Attachment to Arbitration Decision
Page 1 of2
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Findings of Fact
This is a 19(b) decision on a repetitive trauma claim. The issues in dispute are accident, notice, causation and
prospective medical care.
Petitioner is a 47 year old employee of the State of Illinois at the Chester Mental Health Center. Petitioner
began working at Menard in June 1994. Petitioner worked as a Security Therapy Aide (STA) I from until 1994
until2003. From 2003-2004 Petitioner was a STA II. Beginning in August 2004 Petitioner began working as a
STA IV.
On March 2, 2011, Petitioner completed his employee notice of injury. (Px. 6) On said form Petitioner stated
that he unlocked and locked doors, restrained patients and wrote reports as a STA I; as a ST A II Petitioner
wrote he unlocked and locked doors, assist in forcible leather restraint, excessive writing; as a STA Ill
Petitioner wrote that he locked and unlocked doors, excessive writing ...; as a STA IV Petitioner wrote that he
locked and unlocked doors, typing on computer. (Px. 6)
Petitioner was a STA IV from August 2004 until present. A STA IV ensures STAs are assigned to work each
unit for a shift, monitors compliance of staff with security procedures. (Rx. 2A)
A report indicating the demands of the job was completed by Patricia Mosbacher and Mike Brown. (Rx. IA)
Ms. Mosbacher was the hospital administrator for Chester Mental Health Facility at the time of Petitioner's
alleged date of injury. (Px. 7) Mike Brown was a STA IV at Chester Mental Health Facility. The demands of
the job noted most of the doors of the facility were operated by a badge entry system and that the badge entry
system was installed in 1996. ili!.) It was also noted that the office doors utilized by Petitioner were only
unlocked on one side and lock automatically when closed. (ld.) Further, the computer information is cut and
pasted, very little typing is required. (ld .) The doors at the facility utilize a key the same size as a house key.
(ld.) For comparison it was stated that the same type of motion is used to lock and unlock a house door or start
a car or texting on a phone. (.l.d.J Finally it was noted that Petitioner's duties were not repetitive nor without
periods of rest. (ld.)
Petitioner was examined by Dr. James Emanuel pursuant to Section 12 at the request of Respondent. (Rx. 2,
Rx. 6) Dr. Emanual reviewed the DVD of a STA IV (Rx. 3), the Job Site Analysis (Rx. 1), Employee's Notice
of Injury (Px. 6) and the CMS Demands of the Job (Px. 2A) Dr. Emanual noted that Petitioner was obese as
Petitioner has a BMI of 41.61. (Rx. 2) Dr. Emanual noted Petitioner was an avid weightlifter. Dr. Emanual
testified that he did not feel Petitioner's carpal tunnel diagnosis was related to or aggravated by Petitioner's job
duties. Dr. Emanual noted that Petitioner's hobby of weight lifting could cause his carpal tunnel syndrome.
Petitioner was referred to Dr. George Paletta by his attorney, Thomas C. Rich. Petitioner was examined by Dr.
Paletta on May 6, 2011. At that visit it was noted that Petitioner "has to use keys to open cell doors" (Px. 5)
On cross examination Dr. Paletta did not know what types of keys Petitioner used to open doors. (Px. 7, pg. 28)
Also, Dr. Paletta did not know whether or not a swipe card system was used at Chester Mental Health Center.
(Px. 7, pg. 28) Dr. Paletta agreed that if the majority of keying was done with a swipe care, his opinion could
change as to whether opening cells and doors played a role in Petitioner's carpal tunnel syndrome. (Id.) Dr.
Paletta agreed that Petitioner's computer work did not have any effect on Petitioner's carpal tunnel syndrome.
(Jd., pg. 29)

· Todd Brooks v. Chester Mental Health, 11 WC 14017
Attachment to Arbitration Decision
Page 2 of2

14IWCC0263

Conclusions of Law
1. Regarding the issue of Accident, the Arbitrator finds that the Petitioner failed to meet his burden of proof.
This finding is based primarily on the question of credibility. In this case, the Petitioner's description of his job
duties, particularly in terms of the repetitive nature of each activity, are rebutted by the evidence presented by
Respondent. For example, the Petitioner testified that he was involved in restraining tens of thousands of
patients, yet he evidence shows that he holds a supervisory position in which he has other employees actually
doing the restraining. Petitioner also highlighted in his testimony the use of keys to lock and unlock doors, yet
Respondent's facility uses a key card system. In viewing the evidence regarding the Petitioner's job description
as STA IV and comparing this evidence to Petitioner's own testimony, it is clear that the Petitioner's job duties
for what he described as the roll of hospital administrator, vary throughout the day. Petitioner attempts to cast a
wide net by referencing his earlier jobs for the Respondent as STA I, STA II, and STA III to prove his repetitive
trauma claim. However, simply performing work over a period of years is not legally sufficient to prove that
work is repetitive enough to cause an increased risk to the petitioner. In cases relying on the repetitive trauma
concept, the petitioner must show the injury arose out of and in the course of his employment and was not the
result of a normal degenerative aging process. See, e.g., Peoria County Bellwood, 115 Ill.2d 524 (1987);
Quaker Oats Co. v .Industrial Commission, 414 Ill2d 326 (1953). In the case at bar, there are a number of
factors presented by the evidence that would attribute Petitioner's condition to factors outside his employment,
including his obesity and his weight lifting activities.
2. Regarding the issue of Causation, the Arbitrator also finds that the Petitioner failed to meet his burden of
proof. A claimant fails to prove a causal relationship through repetitive trauma where the medical opinion upon
which they have relied is based upon incorrect or incomplete information about the claimant's job duties. See,
e.g., Lon Dale Beasley v. Decatur Public School #61, 03 IIC 301; Jerry Wiser v. American Steel Foundries. 02
HC 310; Vicki Staley v. BroMenn Lind Medical Hills Internists, 99 IIC 539. The Commission has determined a
claimant fails to prove causation from repetitive trauma when the treating physician testified repetitive motions
caused the injuries but failed to detail what repetitive motions the petitioner engaged in and the frequency of the
motions. Gambrel v. Mulay Plastics, 97 IIC 238. The Commission decision Clay v. Hill Correctional Center,
11 I.W.C.C. 0038 , is instructive to this case. In~. the Commission noted that testimony of locking and
unlocking hundreds of doors was unpersuasive testimony to show that those job duties aggravate carpal tunnel
syndrome when there is no mention of the force required to do these activities. (Jd.) Likewise, in this case
there is no testimony about the force to perform any of the activities listed by Petitioner. Viewing the evidence
of Petitioner's job duties, the reports and testimony of Dr. James Emanual, the testimony of Dr. Paletta,
Petitioner has failed to meet his burden of proof that he sustained an accidental injury in the course of his
employment for Respondent.
3. Based on the findings above, all other issues are rendered moot.

0
0
0

STATE OF ILLINOIS
)SS.
COUNTY OF Sangamon

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

x None of the above

ILLINOIS WORKERS' COl\'IPENSATION COlVIMISSION
ARBITRATION DECISION
19(b)

Gregory Dehaven

Case# 12 WC 031299

Employee/Petitioner

Consolidated cases: _ __

v.

Suro, Inc.
Employer/Respondent

l4l~CC0264

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city of
Springfield, on 517/2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
B. D Was there an employee-employer relationship?

E.

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

!ZI Is Petitioner's current condition of ill-being causally related to the injury?

C.
D.

G. D What were Petitioner's earnings?
I.

D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J.

[XI Were the medical services that were provided to Petitioner reasonable and necessary?

H.

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L.

fZ]
[XI What temporary benefits are in dispute?

M.

D

K.

Has Respondent

0

TPD
0 Maintenance
!8] TTD
Should penalties or fees be imposed upon Respondent?

N. DIs Respondent due any credit?

0.

D Other
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

DeHAVEN, GREGORY

Case#

12WC031299

Employee/Petitioner

14IWCC0264
SUROINC
Emproyer/Respondent

On 6/5/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

•·I
\

.·

0874 FREDERICK HAGLE FRANK & WALSH
JEFFREY D FREDERICK
129WMAIN ST
URBANA. IL 61801

2593 GANAN & SHAPIRO PC
TIM STEIL
411 HAMILTON BLVD SUITE 1006
PEORIA, IL 61602
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $3,300.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

APR 0 7 2014
Ruth W. White

o-03/26/ 14
rww/wj
46

J{l~R£)~

t!nJ!J.~
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STATE OF ILLINOIS
COUNTY OF
SANG AMON

)

) SS.
)

~ Affirm and adopt (no changes)

D Affirm with changes
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D ModifY
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Injured Workers' Benefit Fund (§4(d))

0

PTD/Fatal denied

D Rate Adjustment Fund (§8(g})
0 Second Injury Fund (§8(e) 18)

lChoose direction!

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Gregory DeHaven,
Petitioner,
VS.

Suro, Inc.,
Respondent.

NO. 12 we 31299

14IWCC0264
DECISION AND OPINION ON REVIEW

Timely Petition for Review under § 19(b) having been filed by Respondent herein and
notice given to all parties, the Commission, after considering, the issues of temporary total
disability, medical expenses, and prospective medical expenses and being advised of the facts
and law affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereo( The Commission further remands this case to the Arbitrator for further proceedings
for a detennination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial C01mnission, 78 111.2d 327, 399
N.E.2d 1322,35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on June 5, 2013 is hereby afftrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.

14I\fCC0264
FINDINGS

On the date of accident, 1/29/2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $14, 134.40; the average weekly wage was $275.60.
On the date of accident, Petitioner was 55 years of age, single with 0 dependent children.
Respondent lzas not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent has not paid TTD from the period of?/18/12 through 10/8/12.
Respondent has refused to pay for further medical treatment to Petitioner as recommended by Dr. Fletcher.
ORDER

Pursuam to Section 8( a) of the Illinois Workers' Compensation Act, the Respondent, Sura, Inc., is hereby
ordered to authorize and pay for the further medical treatment, of physical therapy modalities, a
myelogram/postmyelogram scan, prescription medication, a TENS unit, recommended by Dr. Fletcher, plus all
costs of reasonable and necessmy further medica/treatment after a diagnosis can be clarified.
Respondent is ordered to pay, pursuant to the Illinois Workers' Compensation Act the Carle Foundation
Physician Group bill of $185.00, Carle Physician Services bill of $105.00, Safeworks Illinois bill of $786.33,
217 Rehab and Pe1jomzance Center bills of 121.87, and MedSource bill of$171.00. Respondem's liability is
limited to amounts set forth in the medical fee schedule. Respondent is ordered to repay Petitioner the amowzr
of $595.00 for a bill Petitioner paid Dr. Pazmicka out of his own pocket.
Respondellt shall pay Petitioner tempormy total disability benefits of $220.00 per week for 12 weeks,
commencing 7114/12 through 10/8112, as provided in Section 8(b) of the Act.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment~ however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

QJuAI~J f), c)_f;'(J

r;;;r-
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FINDING OF FACTS
Petitioner testified he had been employed by Suro, Inc. for less than two years. Petitioner
testified that at the time of his injury he was employed by Suro, Inc. Petitioner's job duties at
Suro, Inc. included perfonning janitorial functions. Petitioner testified that just shortly after
2006 up until his on the job accident of 1129112 he had no back pain. Petitioner testified that on
January 29, 2012, while on the job, he slipped on black ice in a parking lot while carrying
cleaning supplies in one hand and a vacuum in his other hand. Petitioner testified that having
these items in his hands caused him to land awkwardly when he fell. Petitioner testified this
accident occurred within the course of his employment. Petitioner testified he reported it to
Robin Stout, a supervisor at his work on 1129/12. Petitioner testified he reported to work the
next day but was in too much pain to work. At that time another supervisor, Susan Stout,
instructed him to go to Carle Occupational Medicine for treatment of his injury of 1/29/ 12.
Petitioner testified he has had no new injuries to his back since January 29, 2012.
Petitioner testified that as a result of his on the job injury he followed the instructions of his
supervisor and sought treatment at Carle Occupational Medicine on 1/30/ 12. There Petitioner
treated with Dr. William Scott. Dr. Scott notes. in his 1/30112 record, that Petitioner was being
seen after falling in the parking lot and landing on his back. Dr. Scott noted pain in all three
areas of the spine, diagnosed osteoarthritis and placed restrictions of avoiding lifting, pulling,
and pushing greater than 15 pounds, to avoid repetitive bending or squatting, and to sit, stand,
and walk as needed. Petitioner was given a Torodal injection to help with his pain and
discomfort. Petitioner was told to follow up with Steven Jacobs, a physician's assistant. PE 3, p
17 and 18.
In Petitioner's follow up visit on 2/6112 he was diagnosed with a back strain, cervicalgia, and a
contusion of the hip as a result of his January 29, 2012 fall at work. Petitioner was taking
Vicodin for his pain. PE 3, p 18 and 19. Steve Jacobs, PA, noted Petitioner had pain his the
sacroiliac joint. He noted Petitioner had point tenderness in the gluteal region as well as over the
hip on the right side. At this time Petitioner still had restrictions of no lifting, pulling, or pushing
over 15 pounds. Steve Jacobs recommended Petitioner avoid kneeling or squatting and to get up
to stretch every 20 to 30 minutes. Physical therapy was also recommended. PE 3, p 22.
The Arbitrator notes Petitioner still had restrictions of no lifting, pulling, or pushing over 20
pounds after his 2/23/2012 visit with Dr. Sutter. Hypertonicity, or enlargement of the lower
lumbar muscles was noted. At this time Petitioner was to avoid bending and twisting of the neck
and waist along with kneeling and squatting. PE 3, p 26 and 27.
Dr. Sutter noted, in his record of March 15,2012 Petitioner's condition had not improved in 47
days. At this time Dr. Sutter recommended an MRI and put Petitioner on a fifteen pound weight
PE"',, p "-·
"'?
. .
restncuon.
Dr. Sutter noted Petitioner's MRI objectively showed an annular tear at L3-L4. He also said that
it showed no central canal or foramina! stenosis, with an impression of minimal lower lumbar
degenerative disc disease. After his evaluation of Petitioner on March 29, 2012, Dr. Sutter
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recommended Petitioner stop therapy and allow his back to heal with rest. At this time Dr.
Sutter lowered Petitioner's restrictions to not lifting, pushing, or pulling anything over 10
pounds. PX 3, p 36.
The radiologist who performed the MRI, Dr. Muzaffar, also noted no stenosis. He also found
mild bulging at L3-4 with a small annular tear and subtle disc bulges at L4-5 and LS-S 1. (PX 3)
In his evaluation of Petitioner on April 19, 2012 Dr. Sutter noted Petitioner was not getting
better. On exam, he had trouble touching his toes. Dr. Sutter referred Petitioner to the Carle
Spine Center. At the Carle Spine Center Petitioner saw Dr. Olivero, a spine surgeon, on May 8,
2012. Dr. Olivero noted, in his record, he was seeing Petitioner due to back pain that came on
immediately after a fall at work during the winter, in which Petitioner struck his back. On that
date Dr. Olivero noted Petitioner had a decreased range of motion in his back. Dr. Olivero
diagnosed Petitioner with a back strain. He noted Petitioner had pain in his back and hips. In
this visit Dr. Olivero did not recommend back surgery. Dr. Olivero recommended Petitioner try
chiropractic, massage therapy or acupuncture. PE 3, p 46.
Petitioner followed up with Dr. Sutter on May 15, 2012. At this time Dr. Sutter had Petitioner on
a 15 pound weight restriction. PE 3, p 52. Dr. Sutter noted Petitioner had been experiencing
back pain for 129 days. Dr. Sutter moved Petitioner to a ten pound weight restriction and told
Petitioner to avoid any bending or twisting his back. At this time Dr. Sutter noted Petitioner's
MRI on March 27, 2012 showed bulges at L4-LS and an annular tear at L3-L4. PE 3, p 56 & 57.
He recommended the petitioner try deep tissue massage.
On June 5, 2012 Petitioner again saw Dr. Sutter for treatment of his back pain from his at work
accident. At this point Dr. Sutter put Petitioner on a 10 pound weight restriction. PE 3, p 63. He
noted that physical therapy had not helped his symptoms, which remained localized lower
lumbar paraspinal pain which was not radiating. He recommended an IME. (PX3)
On July 18, 2012 Respondent sent Petitioner to an Independent Medical Exam with Dr. Monaco.
Petitioner testified all Dr. Monaco had him do during his examination was lay flat, stand, a little
bending and twisting, and walk. In his report he notes Petitioner had been in good general
health prior to the accident of 1/29/12. The Petitioner complained of pain in the same areas
which had bothered him since his accident. Dr. Monaco on exam noted discomfort in all ranges
of motion of the lumbar spine. He also reviewed the MRI films and noted no central canal or
foramina! stenosis. He suggested symptom magnification. He diagnosed acute sprains to the
cervical and lumbar spine, but said that the Petitioner had recovered from the effects of those
injuries. He opined that the Petitioner's current complaints were not causallypain. Dr. Monaco
also reports Petitioner has reached maximum medical improvement then immediately states
"there has been no evidence of improvement over the course of the last five months."
Respondent's Exhibit 1.

Petitioner testified his employer, Suro, Inc. was unable to accommodate the restrictions he was
given from Carle, the Respondent's own doctors. Petitioner testified he received temporary total

2

l4IWCC0264
disability benefits up until 7/13/12 when Respondent tenninated his benefits after the exam of
Dr. Monaco.
Petitioner testified he took Dr. Olivero's advice and contacted Dr. Paunicka to make an
appointment. Petitioner began treating with Dr. Paunicka on August 29, 2012. Because
Respondent had refused to pay any more medical bills after the IME with Dr. Monaco, Petitioner
had to pay Dr. Paunicka himself, for treatment.
On August 29, 2012 Petitioner saw Dr. Paunicka who noted that since Petitioner's January 29,
2012, accident of slipping on ice at work and injury his back, Petitioner has had problems with
leaning: stooping, squatting, climbing. kneeling, bending, twisting, carrying, lifting, pushing, and
restful sleeping. At this point Dr. Sutter had still not lifted Petitioner's 10 pound weight
restrictions he put in place on June 5, 2012. Dr. Paunicka never removed these restrictions. Dr.
Paunicka noted Petitioner has struggled getting to sleep as a result of the accident. Dr. Paunicka
also noted that Petitioner wakes up in the middle of the night due to pain in his lower back. Dr.
Paunicka noted Petitioner had no prior problems sleeping before the accident. In this visit Dr.
Paunicka further noted there was tenderness to digital palpation and muscle tension on both sides
of Petitioner's lumh~r c;pine. PE 4, p I.
In this August 29, 2012 visit Dr. Paunicka took x-rays of Petitioner's lumbar spine. Dr. Paunicka
notes Petitioner's pain came on immediately after the accident and has not improved since. PE 4,
p 1. He noted subluxations at L5 and sacrum sacroiliac joint on the right. After his initial
consultation and review of the x-rays Dr. Paunicka diagnosed Petitioner with subluxation to the
sacrum, a sprain/strain of the sacrum, subluxation lumbar region, lumbago , subluxation to the
sacroiliac joint. Dr. Paunicka inititial prognosis for Petitioner was guarded. PE 4, p 3 and 4.
The Petitioner saw Dr. Paunicka for a total of nine visits through October 26, 2012. Throughout
his treatment Dr. Paunicka noted Petitioner had pain, a restricted range of motion, myospasms
and tenderness to digital palpation in his lumbar spine. In Petitioner's October 26, 2012 visit Dr.
Paunicka noted Petitioner still required further rehabilitative care. Dr. Paunicka believed
Petitioner would benefit from aquatic therapy. Dr. Paunicka took Petitioner completely off of
work from a period of September 5 through September 17. PE 4 p. 13. The Petitioner testified
that the treatment provided very little relief of his symptoms.
Petitioner's pain continued so on 12/10112 he saw Dr. Fletcher. Dr. Fletcher notes Petitioner's
symptoms first began to develop after a fall when leaving one of his cleaning accounts on
1129/12. Dr. Fletcher noted Petitioner's pain level when he first fell was an 8 and Petitioner's
pain level is now a 6 or 7. In his examination, Dr. Fletcher noted no muscle spasm, tenderness or
swelling. He did find decreased ranges of motion of the lumbar spine, and a negative straight leg
raising test, indicative of no nerve root involvement. He also found no evidence of symptom
magnification. Dr. Fletcher recommended a Myelogram/CT examination to clarify his diagnosis
followed by a course of physical therapy once the results were noted. Dr. Fletcher's prognosis of
Petitioner was guarded due to the need for additional testing. Dr. Fletcher noted Petitioner had
incurred a permanent loss. Pe 5, p 4.
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The next visit Petitioner had with Dr. Fletcher was on February 6, 2013. At this time Dr.
Fletcher noted Petitioner was complaining of an aching, stabbing pain in his lower back and hip
area. Dr. Fletcher expressed a concern that Petitioner had spinal stenosis aggravated by his
injury at work on 1/29/12. Dr. Fletcher still recommended Petitioner have a
myelogram/postmyelogram CT scan to clarify his diagnosis. He also recommended that the
Petitioner start pool therapy, use a TENS unit and take Ultram. (PX 5) He has not seen the
Petitioner since that visit. The Petitioner is seeking authorization for the treatment prescribed by
Dr. Fletcher, and he has been using a TENS. (PX 11)
Petitioner testified he still participates in pool therapy and does daily stretching to help alleviate
his severe pain from the accident. Petitioner testified he is currently taking Torodal due to his
pain from the accident. Petitioner testified since the accident he has had severe pain in his back
area ranging around a 7 out of 10. Petitioner testified this pain has changed many of the things
he does and things he is able to do. Petitioner testified he is can no longer mow his own lawn or
do certain chores around the house. Petitioner testified he is unable to climb or lift anything
heavy whatsoever.
Petitioner testified that sitting in the hearing the pain in his back was at a pain level of 7 out of
10. Petitioner testified this pain level will get worse with activity. Petitioner testified he feels
worn out in the morning due to being restless all night because of the pain in his back. Petitioner
further testified he cannot sit much longer than 50 minutes. Petitioner also testified that after he
gets out of the car driving to work he is extremely stiff and sore.
Petitioner testified on October 9, 2012 he was able to find work within his restrictions at A.J.'s
collision repair. Petitioner testified that he was hired at A.J.' s collision repair due to his
knowledge in the auto repair business. Petitioner further testified other employees are available
to do any work that requires heavy lifting, extreme bending, or twisting. Petitioner testified that
he only works within his restrictions.

CONCLUSIONS OF LA\V
The Arbitrator finds that the Petitioner testified credibly. From the date of accident forward to
the present time, he has tried almost every conceivable form of conservative treatment to relieve
his lower back pain. All of his doctors, including Dr. Monaco, found restrictions in his range of
motion. He also has shown increased muscle tone, or swelling in the muscles in the lumbar area
on many of his exams. He is able to work, but he still has pain.
Dr. Monaco's opinion that his symptoms were no longer related to his original accident, in
essence, because he felt the symptoms should have resolved themselves by that date. Everyone
recovers differently from injuries such as those sustained by the Petitioner. In rendering his
opinion, Dr. Monaco does not explain why the Petitioner had persistent symptoms with regular
treatment. He concludes the Petitioner was magnifying his symptoms. The Arbitrator notes that
no other doctors found symptom magnification; the Petitioner had consistent symptoms and
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followed all of the treatment recommendations of his doctors until his treatment authorization
was revoked by the Respondent. Dr. Monaco's above opinions are not persuasive. The
Petitioner's current condition is causally related to his accident of Jan. 29, 2012.
The past medical treatment, as it was for injuries causally related to the accident, are properly the
Respondent's responsibility. Dr. Fletcher's prescription for pool therapy, a TENS unit and
Ultram are reasonable forms of treatment for the injuries diagnosed and properly payable under
Section 8(a) of the Act. Dr. Fletcher also recommends a myelogram with a follow up CT,
presumably to rule in or out central stenosis from a disc. While the other doctors who reviewed
the earlier MRI films did not see stenosis, the fact remains that the Petitioner still has severe
lower back pain. The testing could be probative on the issue, and the Arbitrator believes it is
reasonably required to cure or relieve the Petitioner from the effects of his injury.
The Arbitrator notes Petitioner has had work restrictions since the time of the his January 29,
2012 accident. The Arbitrator finds the opinions ofDr. Scott, Dr. Sutter, Dr. Olivero of Carle
and, Dr. Paunicka and Dr. Fletcher to be much more credible than the opinion of Dr. Monaco.
Dr. Monaco noted Petitioner could return to work without restrictions but also noticed
Petitioner's condition has not improved since his accident.
The Arbitrator notes Respondent had paid Petitioner TTD from the time of the accident up until
Petitioner's independent medical exam, with Dr. Monaco. The Arbitrator notes Petitioners
restrictions of avoiding bending and twisting his back and 10 pound weight restriction put in
place by Dr. Sutter on June 5, 2012 were never lifted. PE 3, p 63. The Arbitrator further notes
Dr. Paunicka took Petitioner off work completely from the time of September 5, 2012 through
Septmeber 17, 2012. PE 4, p 13.
Petitioner testified he was able to get a job within his work restrictions on October 9, 2012. On
this date Petitioner began working at A.J.' s Collision Repair in Colfax, Illinois. Petitioner
testified he is only seeking TID benefits from July 14, 2012 through October 8, 2012, when he
was able to find a job within his restrictions. The Arbitrator finds that Petitioner is entitled to
TTD from 7/ 14/ 12 through 10/8/12.
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DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner and Respondent herein
and notice given to all parties, the Commission, after considering the issue of the nature and
extent ofPetitioner's permanent partial disability and medical expenses and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereo£.
IT IS THEREFORE ORDERED BY THE COMl\1ISSION that the Decision of the
Arbitrator filed April 22, 2013 is hereby affirmed and adopted.
I,T IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
mJury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,500.00. The party conu11encing the proceedings for review in the Circuit Court
shall file with the Conm1ission a Notice oflntent to File for Review in Circuit Court.
DATED:

APR 7 - Z014
Ruth W. \Vhite
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

MORRISON, LORI SUE
Employee/Petitioner

SPRINGFIELD COAL CO/TRI~COUNTY COAL CO

Case#

08WC056768
10WC046563

14IWCC0265

Employer/Respondent

On 4/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease. in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1241 LEMP & ANTHONY PC
WILLIAM LEMP

10805 SUNSET OFFICE DR STE 203
STLOUIS, MO 63127

0332 LIVINGSTONE MUELLER ET AL
DENNIS S O'BRIEN

P 0 BOX 335
SPRINGFIELD, IL 62705
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
LORI SUE MORRISON

Case # 08 WC 56768

Employee/Petitioner

v.

Consolidated cases: 10 WC 46563

SPRINGFIELD COAL CO. /TRI-COUNTY COAL CO.
Employcn Respondent
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An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Springfield, on March 6, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

L.
M.
N.
0.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
~ What temporary benefits are in dispute?
0 TPD
~ Maintenance
~ TTD
~What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
DIs Respondent due any credit?
Other: Is Petitioner owed any amounts for mileage reimbursement?

0
0
0

D

D
0

0

0

0

lSI
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FINDINGS

14IWCC0265

On 05/12/2008 and 10/04/2010, Respondent was operating under and subject to the provisions of the Act.
On these dates, an employee-employer relationship did exist between Petitioner and Respondent.
On these dates, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $46,365.28; the average weekly wage was $891.64.
On the date of accident, Petitioner was 44 years of age, single with 1 dependent child.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $6,685.38* for
other benefits, for a total credit of $6,685.38.
• The parties stipulated that this amount was limited to the time period between 12/05/2011 and 04/17/2012, for which
Petitioner received non-occupational lost time benefits in this amount.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $594.43/week for 13 317 weeks, commencing May 26, 2009
through July 15, 2009, and December 7, 2011 through January 18, 2012, as provided in Section 8(b) of the Act.
The medical and pharmacy charges from Springfield Clinic (Petitioner's Exhibit (PX) 3}, Lincolnland Physical Therapy (PX 9),
Harry's Pharmacy (PX 4), Prime Therapeutics (PX 8), and Walgreens Pharmacy (PX 11), that pertain to Petitioner' s cervical spine
injuries at bar are found to be reasonable and necessary, and Respondent shall pay these charges, subject to the medical fee schedule,
Section 8.2 of the Act. All other charges contained in those exhibits are from medical providers whose records were not introduced
into evidence and are denied for failure to prove they are related to the accidents of May 12,2008 and October 4, 2010. Respondent is
given credit for any portion of these charges it has paid prior to the issuance of this decision.
Respondent shall pay Petitioner permanent partial disability benefits of $534.98/week for 300 weeks, because the injuries sustained
caused the 60% loss of use of the person as a whole, as provided in Section 8(d)2 of the Act.
Respondent shall pay Petitioner the benefits that have accrued from May 12,2008 through March 6, 2013, and shall pay the remainder
ofthe award, if any, in weekly payments.
Respondent shall pay Petitioner $2,084.55 in mileage reimbursement. (See Respondent' s Exhibit 17).

Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

04/08/2013
Date
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
LORI SUE MORRISON
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V.

Case# 08 WC 56768
Consolidated Case: 10 WC 46563

SPRINGFIELD COAL CO. /TRI-COUNTY COAL CO.
Employer/Respondent
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MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
A previous decision was entered on this matter pursuant to Section 1Q(b) of the Tllinois Workers'
Compensation Act, 820 ILCS 305/ 1 et seq. (hereafter the "Act") by Arbitrator Jeffery Tobin on March
11 , 2011. A copy of that decision was entered into evidence as Arbitrator's Exhibit 5 and its findings
are incorporated herein by reference. The transcript of proceedings concerning that decision was
entered into evidence as Arbitrator's Exhibit 4. That hearing occurred on February 10, 2011. That
decision dealt with prospective medical treatment, granted Petitioner a revision fusion at C6-C7 and
denied Petitioner an artificial disc replacement at C3-C4, reserving rulings on all further issues for
future determination. (Arbitrator's Exhibit (AX) 2).
Subsequent to the hearing of February 10, 2011, Petitioner, Lori Sue Morrison, continued
working with restrictions for Respondent, Springfield Coal Co./Tri-County Coal Co., until April 19,
2011. Respondent is in the business of coal mining. Petitioner's work assignments during that period of
time were watering roads in the coal mine, a job which involved hooking and unhooking a trailer to a
tractor, filling a water tank on a number of occasions during a shift and driving the tractor through the
mine during the shift, watering roads to reduce dust in the mine. (See Respondent's Exhibit (RX) 10).
On April 19, 2011, Dr. Donald DeGrange performed the revision fusion at C6-C7. (Petitioner's Exhibit
(PX) 2). 1
Petitioner was paid temporary total disability (TID) benefits following that surgery, and the
parties stipulated that the only periods of disputed TID were May 26, 2009 through July 25, 2009; and
December 11, 2011 through April 17, 2012. Petitioner has indicated via an "arrow" marking on
Arbitrator's Exhibit 1 that Petitioner is further owed maintenance benefits from April 18, 2012 through

1 It is noted that the evidence establishes that Dr. DeGrange was originally hired by Respondent to conduct an examination
of Petitioner pursuant to Section 12 of the Act. Petitioner then began a course of treatment with Dr. DeGrange, which led to
Dr. DeGrange perfonning surgery, as mentioned supra. Dr. DeGrange's reports he authored after each course of treatment
of Petitioner are carbon copied to Shellie Sylvia and Debbie Grimsley. (See PX 2). Dr. DeGrange's October 1, 2010 report
pursuant to Section 12 of the Act was directed to the attention ofShellie Sylvia, who is addressed at " Old Republic
Insurance/WC." (PX 2). Arbitrator's Exhibit 1 indicates that Respondent's insurance company is indeed Old Republic
Insurance Co.
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July 9, 2012. Respondent's basis of dispute for the claimed TID and maintenance periods is liability.
(AX 1).
Petitioner's assigned duties in April and May of2009 were those of watering roads. She said she
was also assigned at times to picking up trash, which was a light duty activity. (See also RX 10).
Petitioner testified that while her job normally included shoveling and building stoppings, as well as
picking and scooping, she never performed any of that work while on light duty. Petitioner testified at
the first hearing that she was working when examined at Respondent's request by Dr. David Lange on
May 5, 2009. Dr. Lange noted in his report that while Petitioner reported wearing a hard hat caused
discomfort, Petitioner could work with that discomfort, that the wearing of a hard hat would not injure
Petitioner or make the herniation worse, stating that Petitioner could safely wear a hard hat and engage
in light duty activities. (RX 2-4). The medical records of Dr. Joseph Williams reflect he saw Petitioner
on May 26, 2009, and Petitioner advised him at that time that she had worked the previous three days
and that any time she put a hard hat on she experienced numbness in her anns and hands and her
symptoms worsened. Dr. Williams stated that given Petitioner's statements, he recommended she
return to work, but without wearing a hard hat. (PX 7). Petitioner and her attorney agreed that, pursuant
to a union contract, a third doctor's opinion was to be obtained, and that after exchanging lists of
doctors' names, Petitioner's attorney suggested Dr. Robson. (AX 4, pp. 46-48).
Dr. David Robson examined Petitioner on July 15, 2009. Dr. Robson was of the opinion that
Petitioner could work sedentary duty with restrictions of a 15 pound weight limit, and that the hard hat
would fall within that 15 pound weight limit. (RX 5). The attendance records reflect Petitioner returned
to work on July 25, 2009. (RX 10). Petitioner testified that when she returned to work she was not pain
free but did feel better.
Petitioner testified that she was able to work until she had a second surgery by Dr. Williams on
October 16, 2009. Petitioner was off work at that time from October 16, 2009 through March 25, 2010,
when she returned to light duty work. (See RX 10).
Petitioner testified she then saw Dr. Thomas Lee, who was suggested by her attorney, and was
examined at Respondent's request by Dr. DeGrange (as discussed, supra). Dr. Lee's suggested
treatment was the subject of the prior hearing pursuant to Section 19(b) of the Act and resulting
decision. (AX 5).
Petitioner testified that she decided to have surgery by Dr. DeGrange. Petitioner continued
working through April 18, 2011 . (RX 10). Dr. DeGrange performed the C6-C7 revision fusion with
removal of hardware at C4-C5 surgery on April 19, 2011 (as discussed, supra). (PX 2). Petitioner
stated that this surgery helped, as it eased her pain, but it did not cure her problems. Petitioner was paid
TID benefits following this surgery.
Dr. DeGrange restricted Petitioner totally from work from her surgery in April 2011 until
September 7, 2011, when he sated she could return to sedentary work with a 10 pound lifting limit, five
hours per day and driving of no more than twenty minutes one-way. (PX 2). Petitioner testified that she
was assigned volunteer work at the Girard Public Library pursuant to those restrictions.
On October 20, 2011, Petitioner advised Dr. DeGrange that a week after starting work at the
library her symptoms returned, with pain at the base of her skull as well as tingling in the elbows,
hands and fingers. Dr. DeGrange's physical examination findings at that time were those of an
unrelated condition, cubital tunnel syndrome. On that date he felt Petitioner could work five hours per
day with a 40 pound lifting limitation and no overhead work. (PX 2).
On November 10, 2011, following continued complaints, Dr. DeGrange took Petitioner off work
entirely for one week, returning her to her previous restrictions on November 17, 2011, after a MRI
2
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showed no canal compromise or nerve root impingement and an EMG showed no evidence of
radiculopathy. (PX 2).
Petitioner was examined at Respondent's request pursuant to Section 12 of the Act by Dr. Paul
Matz on November 23, 2011. (RX 1). Dr. Matz's deposition testimony was entered into evidence as
Respondent's Exhibit 15. Petitioner said that at the time of Dr. Matz's evaluation, she was still taking
extensive pain medication and continuing to have significant pain. Dr. Matz found the fusion
performed by Dr. DeGrange to have been successful with x-rays showing a solid fusion at C6-C7. He
diagnosed Petitioner as having chronic cervicalgia with resolved and successfully treated
radiculopathy. He noted that the EMG performed by Dr. Phillips on November 17, 2011 showed no
evidence of radicular problems. Dr. Matz was of the opinion that Petitioner could perform her duties as
an underground coal miner, though she might need more frequent breaks if she developed neck
stiffness. He felt that since her hard hat weighed less than two pounds she could work with a hard hat.
He noted that he had reviewed a video of Petitioner washing a car and noted it showed Petitioner was
able to change her neck positions. (RX 1; RX 15, pp.12-13; pp. 15-16; pp. 18-19). The video
surveillance in question was taken in September 2011, and was introduced into evidence as
Respondent's Exhibit 18. It depicts Petitioner moving about in a relatively nonnal manner while
washing a car for a period in excess of twenty minutes. (RX 18).
Petitioner was again seen by Dr. DeGrange on December 7, 2011. Dr. DeGrange noted that he
had reviewed Dr. Matz's report and agreed with the baste contention that the x-rays showed bridging of
bone at all levels. Due to Petitioner's symptoms, he ordered aSPECT scan to conclusively diagnose
whether or not the fusion had completed or if there was a mechanical basis to Petitioner's symptoms.
Dr. DeGrange's disability status for Petitioner on this date was "[t]emporary partial disability, 15
pound lifting limit and no helmet wearing for the time being." (PX 2). Petitioner testified she was not
paid TTD benefits at that point.
The SPECT scan was performed on January 4, 2012, and the reviewing radiologist stated that it
did not suggest nonunion or pseudoarthrodesis. Dr. DeGrange last saw Petitioner on January 18, 2012,
and he detected no muscle spasm, noted tenderness in numerous areas but no focal motor deficits or
focal sensory deficits. He interpreted the SPECT scan as showing a solid bony fusion. He stated that
despite Petitioner's somatic complaints, she had reached maximum medical improvement (MMI). In
regard to Petitioner's cervical spine, Dr. DeGrange's final diagnoses were C6-C7 pseudarthrosis with
prior C4-C5 and C5-C6 fusions, with successful revision fusion at C6-C7 to repair the pseudarthosis.
He noted that no further testing or treatment was required as it related to her work-related incident. Dr.
DeGrange released Petitioner from his care and reported that she could return to work with restrictions
of no underground work, as she could not tolerate the weight of the hard hat, no lifting of more than 25
pounds, no repeated bending or twisting of the neck and no prolonged work at or above shoulder level.
No follow-up evaluation was required by Dr. DeGrange. (PX 2).
Petitioner said she received a letter from her manager, Archie Parker, dated April 19, 2012,
indicating that since Respondent had no information that she had last worked a year earlier, on April
18, 2011, and that they had no information indicating she would be physically able to return to work
and assume her normal duties, her employment was terminated. That letter indicated Respondent's
intent to terminate Petitioner's employment, but also stated Respondent would re-evaluate this position
if Petitioner provided it with a written medical update with a date when she would be able to return to
work. (PX 6). Petitioner said she was discharged and that Respondent did not offer her any other
position within the company. Petitioner said she filed a union grievance in regard to her termination
and a labor arbitrator upheld Respondent's decision to terminate her employment. Petitioner later
testified on cross-examination that her union classification of"OUTBY" was an underground position
3
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at Respondent's coal mine, not on the surface, and that workers on the surface had a different
classification and also had to wear hard hats.
Petitioner said that following her release by Dr. DeGrange she returned to her primary care
physician, Dr. J. Eric Bleyer, the same physician who had initially referred her to Dr. Watson, who in
tum had referred her to Dr. Williams. Petitioner testified that Dr. Bleyer at this point referred her to Dr.
Margaret MacGregor, who saw Petitioner for the first time on March 5, 2012. Dr. MacGregor's records
from this date indicate that Dr. Bleyer in fact reviewed said records. The medical notes for the March 5,
2012 visit reflect complaints of pain at the base of the skull which progressed to a headache, soreness
and tenderness in the area of her elbows with her worst pain in the back of her arms into her hands.
Those notes do not reflect a physical examination having been conducted. By the time Dr. MacGregor
next saw Petitioner on April 12, 2012, she had undergone bilateral carpal tunnel releases by Dr.
Greatting. Those conditions are not the subject matter of this claim. Petitioner's pain complaints
remained in the neck; she also experienced headaches and bilateral arm, elbow and hand pain. A
physical examination revealed decreased range of motion and a diagnosis of cervical spondylosis. (PX
3).
A CT scan of the cervical spine requested by Dr. MacGregor was conducted on April 25, 2012. It
revealed an osseous fusion from C4 to C6 and a plate and osseous fusion at C6-C7. No stenosis was
seen at any level. A myelogram of the cervical spine of that same date showed no evidence of a
myelographic block. (PX 3).
On July 2, 2012, Petitioner's complaints to Dr. MacGregor were similar to previous visits.
Petitioner told the doctor she could not sit for more than an hour and that keyboarding was difficult, as
was anything where she had to hold her arms in front of her. Dr. MacGregor noted markedly limited
range of motion of the cervical spine. She stated that even going to school would be difficult for
Petitioner, did not recommend keyboarding and said she could not foresee Petitioner being involved in
mining or heavy labor. (PX 3).
Petitioner testified that prior to working in Respondent's coal mine, she performed construction
work, including work performing maintenance at rental units owned by her father. She said that after
her termination at the mine she looked in the newspaper and online for employment opportunities, but
did not note what type of work she had applied for and what response she got to her inquiries. No
records in regard to such a search were introduced into evidence, although Petitioner claimed she had
such documents at home. Petitioner said that commencing in early July 2012, Respondent provided
vocational rehabilitation through Tracy Fortenberry, and that she cooperated with those efforts.
Petitioner was paid maintenance benefits in the same amount as the TID benefits she had received
during the rehabilitation effort period. She testified that during that same period of time she also
pursued further education, obtaining two grants from the state and federal governments which pay for
her college coursework.
Petitioner said that during the vocational rehabilitation effort she had discussions with AT&T in
regard to a customer service position and had passed testing with them, and when talking to them about
the job and finding that it involved sitting, talking on the telephone and typing, she advised them she
could not do those activities per Dr. MacGregor. Petitioner said that it was at this point that she decided
to go to college on a full-time basis. The employer contact log filled out by Petitioner dated August 15,
2012 indicates her having passed the test for AT&T, but indicates she would in the future be
interviewed in regard to that position. (R.X 16). Petitioner had already decided to go to college full time
in July 2012 according to her testimony and the records of Tracy Fortenberry, Respondent's vocational
consultant. (R.X 16). Petitioner testified that it was on August 23, 2012 that she had the conversation
with a representative from AT&T, and told that person of her restrictions and of going to school full-
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time. Petitioner testified that she advised Ms. Fortenberry that when the AT&T person was advised she
was in school, that person told her she would not be able to work with that company. Petitioner
testified that she began classes at Lincoln Land Community College three days earlier, on August 20,
2012.
Petitioner testified that as of the date of trial, she was in constant pain in her neck and
shoulders, experienced difficulty moving her head from side to side and up and down, suffered from
headaches and had difficulty sleeping. She said that to relieve her pain she would lie down in a
reclining position to get pressure off of her neck.
The records of Lincoln Land Community College indicate Petitioner took courses and earned or
is in the process of earning credit hours for the Fall 2012 and Spring 2013 semesters. (R.X 11 ).
Petitioner testified that she was pursuing a business degree and taking courses such as computer
applications, business law, college algebra and introduction to accounting.
Respondent introduced the records of vocational counselor Tracy Fortenberry. Her records
indicate meeting with Petitioner on several occasions between July 6, 2012 and August 22,2012, as
well as additional telephonic contact between them. The records indicate that copies were provided to
counsel for both Petitioner and Respondent as they were generated. (RX 16).
Ms. Fortenberry instructed Petitioner on how to look for and apply for jobs, as well as how to
dress and interview for jobs. She noted Petitiom:r's Lram,f~rabk: job skills and she performed labor
market research in the Greater Springfield, Illinois area. Following her initial meeting with Petitioner
and Petitioner's attorney and performing labor market research and after considering Petitioner's work
history and the restrictions set out by Drs. Matz, DeGrange and MacGregor, Ms. Fortenberry was of the
opinion that Petitioner could seek employment and return to work. Ms. Fortenberry reported in her
initial report that Petitioner told her at their first meeting that she had not begun a job search on her
own. (RX 16).
Ms. Fortenberry periodically provided Petitioner with lists of employers to contact and Petitioner
provided Ms. Fortenberry with contact logs indicating contacts she had made with potential employers.
In her second report, Ms. Fortenberry noted that she had instructed Petitioner was not to disclose her
restrictions to potential employers and was only to disclose the restrictions if an employer noted a job
task that exceeded her physical capabilities so reasonable accommodations could be discussed. During
their second meeting, Petitioner advised Ms. Fortenberry that she was seeking financial aid grant
assistance to attend Lincoln Land Community College in the Fall. Ms. Fortenberry met with Petitioner
at the college on July 25, 2012, and noted that they discussed that Petitioner was to continue a full-time
employment search even if she was to attend school, with Petitioner noting that she could at least work
part-time while doing so. (RX 16)
The latest medical record introduced into evidence was the February 11,2013 office note of Dr.
MacGregor. At that time, Petitioner was complaining of neck pain with numbness in both hands and a
feeling of coldness in the hands. Petitioner was taking Gabapentin three times per day, which she said
was helping somewhat. Dr. MacGregor's physical examination findings included findings of a supple
neck, a good range of motion, weakness in squeezing the hands and good movement of all extremities.
Continued use of Gabapentin and a Medrol Dosepak was prescribed. (PX 3).
Medical bills were introduced from the following providers where medical records indicate
treatment for medical conditions claimed to be as a result of these accidents: Springfield Clinic (PX 3);
Lincolnland Physical Therapy (PX 9); Harry's Pharmacy (PX 4); Prime Therapeutics (PX 8); and
Walgreens Pharmacy (PX 11). As stated above, Petitioner underwent treatment for carpal tunnel
syndrome, and that treatment is not the result of the work accidents in question. Therefore, medical
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bills for any treatment concerning the carpal tunnel injury, or any other injury not at issue, will not be
awarded in this matter. Further, a substantial amount of the medical bills in evidence were paid via
Respondent's insurance, and Respondent shall have any and all applicable credit in regard to those bills
paid.
Petitioner introduced a list of trips for which she was requesting mileage reimbursement. (PX 5).
She also admitted a subsequent list of trips that were corrected to show the total amount claimed owed
as $3,823.11. (PX 12). Respondent introduced a list of mileage it stipulated it believed was subject to
reimbursement, totaling $2,084.55 (based on 4,087.36 miles at a rate of$0.51 per mile). (RX 17). The
only testimony in regard to mileage was Petitioner saying that she did not wish to be reimbursed for
more mileage than she had actually driven, when on cross-examination it was noted that on a number
of occasions multiple requests were made for a single trip to a physician's office and where the address
used for the destination was in the wrong city. (See PX 5). Counsel for Petitioner stated that the list
was prepared by his office and agreed duplicate claims should be removed. Neither Petitioner nor any
other witness testified as to how the distances were determined for any of the trips listed.

CONCLUSIONS OF LAW
Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent paid all appropriate charges for all reasonable and necessary medical services?
Petitioner testified that she her initial choice of physician was Dr. Bleyer, her primary care
physician. She stated that he referred her to Dr. Watson. Dr. Watson referred Petitioner to Dr.
Williams. Both Dr. Watson and Dr. Williams are within the chain of referrals of the first doctor of
choice. (See PX 7). Petitioner testified that Dr. Bleyer referred her to Dr. MacGregor. This is confirmed
in the records of Dr. MacGregor. Dr. MacGregor is within the chain of referrals of the first doctor of
choice. (PX 3)
Petitioner testified that she saw Dr. Lee on the recommendation of her attorney, not on the
referral of Dr. Bleyer. Dr. Lee is Petitioner's second physician of choice.
Petitioner was examined at Respondent's request by Dr. DeGrange pursuant to Section 12 of the
Act on October 1, 2010. Petitioner then chose to undergo medical treatment with Dr. DeGrange.
However, no bills for treatment by Dr. DeGrange were introduced into evidence.
The medical and pharmacy charges from Springfield Clinic (PX 3), Lincolnland Physical Therapy
(PX 9), Harry's Pharmacy (PX 4 ), Prime Therapeutics (PX 8), and Walgreens Pharmacy (PX II) that
pertain to Petitioner's injuries at bar are found to be reasonable and necessary, and Respondent shall
pay these charges, subject to the medical fee schedule, Section 8.2 of the Act. All other charges
contained in those exhibits are from medical providers whose records were not introduced into
evidence and are denied for failure to prove they are related to the accidents of May I2, 2008 and
October 4, 2010. Respondent is given credit for any portion of these charges it has paid prior to the
issuance of this decision.

Issue (K): What temporary benefits are in dispute? (fTD; Maintenance)
Petitioner is found to be temporarily and totally disabled from May 26, 2009 to July 15, 2009, a
period of? 217 weeks, and from December 7, 20II to January 18,2012, a period of6 I/7 weeks, for a
total of 13 317 weeks, and not thereafter. These findings are based on the following facts:
Petitioner testified at the first hearing that she was working when examined at Respondent's
request by Dr. Lange on May 5, 2009. She further testified that Respondent repeatedly accommodated
her restrictions when she returned to work. Dr. Lange noted in his report that while Petitioner reported
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wearing a hard hat caused discomfort, Petitioner could work with that discomfort, that the wearing of a
hard hat would not injure Petitioner or make the herniation worse, stating that Petitioner could safely
wear a hard hat and engage in light duty activities. (RX 2-4). On May 26, 2009, Dr. Williams
recommended Petitioner return to work, but without wearing a hard hat. (PX 7). Petitioner's
underground mining job required everyone to wear a hard hat. Petitioner and her attorney agreed that
pursuant to a union contract a third doctor's opinion was to be obtained, and that after exchanging lists
of doctor's names, Petitioner's attorney suggested Dr. Robson. Dr. Robson examined Petitioner on July
15, 2009, and was of the opinion that Petitioner could work with restrictions of a 15 pound weight limit
and that the hard hat would fall within that 15 pound weight limit. (RX 5). The attendance records
reflect Petitioner returned to work on July 25, 2009. (RX 10). No explanation was given for why
Petitioner failed lo return to work immediately after the third physician opined that she could work
while wearing a hard hat.
Following Petitioner's third cervical surgery of April19, 2011, Dr. DeGrange restricted Petitioner
totally from work until September 7, 2011, when he sated she could return to sedentary work with a 10
pound lifting limit, five hours per day and driving of no more than twenty minutes one-way. Petitioner
testified that she was assigned work at the Girard Public Library pursuant to those restrictions. On
October 20, 2011, Petitioner advised Dr. DeGrange that a week after starting work at the library her
symptoms returned, with pain at the base of her skull as well as tingling in the elbows, hands and
fingers. Dr. DeGrange's physical examination findings at that time were those of an unrelated
condition, cubital tunnel syndrome. On that date he felt Petitioner could work five hours per day with a
40 pound lifting limitation and no overhead work. On November 10, 2011, following continued
complaints, Dr. DeGrange took Petitioner off work entirely for one week, returning her to her previous
restrictions on November 17, 2011, after an MRI showed no canal compromise or nerve root
impingement and an EMG showed no evidence of radiculopathy. (PX 2).
Dr. Matz performed an examination ofPetitioner at Respondent's request pursuant to Section 12
of the Act on November 23, 2011, and found Petitioner's recent surgery had resulted in a successful
fusion with the recent MRI showing no cervical stenosis. Dr. Matz had also viewed the video
surveillance of Petitioner washing a car on September 25, 2011, and noted that in that video she
appeared to flex her neck beyond what she had done for him during his examination of November 23,
2011. He stated that in the video she appeared to be moving about quite easily doing the car washing
activities. (RX 1; RX 15, pp. 12-13 ). He was of the opinion that Petitioner was as of that time suffering
from cervicalgia which he felt was minor and that she was capable of working in a coal mine and
wearing a helmet and lamp weighing less than two pounds as the head itself weighed a lot more than
two pounds, though he noted she might need more frequent breaks if she developed neck stiffness from
prolonged work. (RX 1; RX 15, pp.18-19).
On December 7, 2011, Dr. DeGrange ordered a SPECT scan to definitively prove whether the
fusion was solid and restricted Petitioner's work to 15 pounds of lifting and no wearing of a
helmet/underground work. Dr. DeGrange last saw Petitioner on January 18,2012, and noted that the
SPEer scan showed Petitioner had a solid bony fusion. His physical examination on that date revealed
no spasm in the neck, diffuse tenderness in the cervical region, and no focal motor or sensory deficits.
He declared Petitioner to be at MMI, stated that there was no further orthopedic or neurologic testing or
treatment required, and discharged her from his care, stating she could work with a 25 pound lifting
restriction, no repeated bending or twisting of the neck, no prolonged work at or above shoulder level
and no wearing of a hard hat. (PX 2).
While Petitioner testified that she had looked for work prior to the institution of vocational
rehabilitation assistance, she did not identify when she began looking for work, what type of work she
7
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was seeking, where she had applied for work, or introduce any exhibits evidencing such activity. For an
award ofTTD benefits, it is not sufficient that Petitioner merely prove she did not work; she must
prove she could not work. Arbuckle v. Industrial Comm 'n, 32 Ill.2d 581, 586, 207 N.E.2d 456 (1965).
In determining if temporary total disability is to be paid, the "dispositive test is whether the condition
has stabilized, because a claimant is entitled to TID when a 'disabling condition is temporary and has
not reached a permanent condition."' Freeman United Coal Mining Co. v. Industrial Comm 'n, 318 Ill.
App. 3d 170, 175,741 N.E.2d 1144 (5th Dist. 2000). Here, Petitioner's condition had stabilized and
reached a permanent condition by January 18, 2012, when Dr. DeGrange stated no further testing or
treatment was needed and declared her at MMI. While Petitioner subsequently sought follow-up care
from Dr. MacGregor beginning March 5, 2012, Dr. MacGregor's treatment has been limited to
evaluation, diagnostic testing, and prescription of medication; no specific work restrictions have been
issued by that physician. (See PX 3).
Petitioner failed to introduce any evidence in regard to her alleged search for work between
January and July of2012, such as job search logs, lists of employers contacted during that period or
copies of applications for employment. When questioned in regard to this matter, she testified she had
those materials at home. Again, no such documentation was ever offered into evidence. Further, Ms.
Fortenberry's vocational records indicate that Petitioner informed her that she had not engaged in a job
search as of the first meeting with Ms. Fortenberry in July 2012. The weight of the evidence thus
indicates that Petitioner did not prove she engaged in a self-directed job search during the period in
question.
Based on the foregoing, Petitioner has failed to prove she was entitled to any TID or
maintenance benefits from January 18, 2012 through the commencement ofher vocational
rehabilitation program with Ms. Fortenberry on July 6, 2012.

Issue (L): What is the nature and extent of the injury?
Petitioner has undergone three different surgical procedures to her cervical spine. The first was a
C5-C6 and C6-C7 anterior cervical discectomy and fusion performed by Dr. Williams on October 9,
2008. The second was a C4-C5 anterior discectomy and fusion with removal of the hardware from the
prior surgery, again performed by Dr. Williams on October 16, 2009. The third surgery, performed by
Dr. DeGrange on Aprill9, 2011, was a C6-C7 fusion with removal of the hardware at C4-C5.
Prior to these accidents, Petitioner was able to perform her regular duties as an underground coal
miner, work that required physical labor and the wearing of a hard hat. She returned to work in the coal
mine at various times between the date of the first accident and the date of her eventual job termination
by Respondent when it became apparent her restrictions would not allow her to return to work pursuant
to her treating physician's restriction of not wearing a hard hat, which is required for underground coal
mining. Respondent accommodated her attempts to return to work with restrictions, providing her with
work within those restrictions.
Respondent did attempt to assist Petitioner in finding employment in the Summer of2012, but
Petitioner chose to attend college on a full time basis instead of seeking permanent employment. As of
the date of trial, Petitioner was attending Lincoln Land Community College on a full time basis,
pursuing a business degree. She noted that government grants were covering the cost of her education.
Petitioner testified that as of the date of trial, she continues to have complaints of neck and
shoulder pain, difficulty moving her head from side to side and up and down, headaches and difficulty
sleeping.
As a result of these accidents, Petitioner has suffered a 60% loss of use of the person as a whole
pursuant to Section 8(d)2 of the Act. The Arbitrator finds guidance in the basis of this award in the
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Commission decision of Landreth v. Landreth Lumber Company, II IWCC 532 (June 1, 2011 ). In
Landreth, the petitioner underwent three surgeries at three cervical levels, similar to the case at bar.
The petitioner in that case was unemployed as of the date of trial and his employer was no longer
business. In Landreth, however, there was no evidence of any permanent restrictions, nor was there
evidence that the petitioner was unemployed due to a result of his work injuries. The Commission
awarded 55% loss of use of the person as whole pursuant to Section 8(d)2 of the Act in Landreth.

Issue (0): Is Petitioner owed any amounts for mileage reimbursement?
Petitioner introduced a list of trips for which she was requesting mileage reimbursement. (PX 5;
PX 12). Respondent introduced a list of mileage it stipulated it believed was subject to reimbursement.
(RX 17). The only testimony in regard to mileage was Petitioner saying that she did not wish to be
reimbursed for more mileage than she had actually driven, when on cross-examination it was noted that
on a number of occasions multiple requests were made for a single trip to a physician's office and
where the address used for the destination was in the wrong city. Counsel for Petitioner stated that the
list was prepared by his office and agreed duplicates should be removed. Petitioner offered a
"corrected" mileage chart as Petitioner's Exhibit 12. Neither Petitioner nor any other witness testified
as to how the distances were determined for any of the trips listed.
While Petitioner has failed to prove with specificity the exact mileage she traveled on account of
these accidents! and her initial mileage reimbursement list admittedly contains several duplicate
requests for reimbursement for single trips, as well as an erroneous address for the Girard Public
Library (placing it in a distant city), it is clear she did travel to physicians, therapists, rehabilitation
meetings, etc. Respondent introduced its own proposed list of mileage. (RX 17). This list contains the
majority of dates alleged by Petitioner and is treated as a stipulation by Respondent that these miles are
reimbursable.
Based on the foregoing, the Arbitrator awards Petitioner mileage reimbursement based on
Respondent's stipulated amounts as set forth in Respondent's Exhibit 17, $2,084.55.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Debbie Smith,
Petitioner,

NO: 12 we 010237

vs.

Dana Sealing Manufacturing,

14IWCC0266

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by both parties herein and notice given to
all parties, the Commission, after considering the issue of nature and extent of Petitioner's
pennanent disability and being advised of the facts and law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.
On September 13, 2013, the Arbitrator caused an arbitration decision to be filed with the
Commission, one in which awarded partial disability benefits under both Section 8(e) 1 of the Act
and under Section 8(e)9, respectively. The benefits compensated Petitioner for the crushing
injury to her right hand, an injury that resulted in multiple surgeries, including the excision of
nectrotic tissue of the pulp from her right thumb. Both parties appealed the decision and, in doing
so, conferred jurisdiction upon the Conunission to review the arbitration decision. In reviewing
the arbitration decision, the Commission agrees with benefit awarded under Section 8(e)l but
finds it appropriate to increase the benefit awarded under Section 8( e)9.
The Commission takes notice that the lingering effects of Petitioner's injury to her right
hand has resulted in the diminution of both the quality ofher work for Respondent but also of her
ability to engage in her pursuits outside of this work, namely the cutting hair and engaging in a
craft business in which she sewed dolls, pillows and decorative art. To compensate Petitioner for
this, the Commission modifies the benefits awarded under Section 8(e)9 upwards, finding
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Petitioner lost 50% use ofher right hand.
All other findings and conclusions oflaw contained in the September 13, 2013,
arbitration decision are affrrmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of$356.39 per week for a period of 140.5 weeks, as provided in §8(e) ofthe
Act, for the reason that the injuries sustained caused the 50% loss of use of her right thumb and
the 50% loss of use ofher right hand, respectively.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the unpaid charge from Indiana University Health under §8(a) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $61 ,600.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
KWL/mav
0: 03117/14
42
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Kevin W. Lamb
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Case#

12WC010237

Employee/Petitioner

DANA SEALING MANUFACTURING
Employer/Respondent

On 9/13/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.03% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1606 MOSS &MOSS PC
DAVID MOSS
122 WARNER CT PO BOX 655
CLINTON, IL 61727

0180 EVANS & DIXON LLC
JAMES M GALLEN
211 N BROADWAY SUITE 2500
STLOUIS, MO 63102
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Case# 12 WC 10237

Employee/Petitioner

v.

DANA SEALING MANUFACTURING
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment ofClaim was
filed in this matter, and a Notice ofHearing was mailed to each party. The matter was heard by the Honorable
Brandon J. Zanotti, Arbitrator of the Commission, in the city of Urbana, on July 18,2013. By stipulation,
the parties agree:

On the date of accident, April6, 2011, Respondent was operating under and subject to the provisions of the
Act.
On tllis date, the relationsllip of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $29,105.39, and the average weekly wage was $593.99.
At the time of injury, Petitioner was 52 years of age, married with 0 dependent children.
Necessary medical services and temporary compensation benefits have been provided by Respondent.
Respondent shall be given a credit of$6,674.41 forTTD, $0 for TPD, $0 for maintenance, and $13,542.82
for other benefits (permanent partial disability benefit advance payment). All TTD has been paid, so
Respondent is entitled to a credit of$13,542.82 for permanency paid.
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.

ORDER

Respondent shall pay Petitioner the sum of$356.39/week for a further period of 120 weeks, as provided in
Sections 8(e)l, 8(e)8 and 8(e)9 ofthe Act, because the injuries sustained caused the amputation ofthe distal
phalanx ofPetitioner's right thumb (50% loss of use of the thumb), and the 40% loss ofuse to the right hand.
Per agreement, Respondent is ordered to pay the unpaid charge from Indiana University Health contained in
Petitioner' s Exhibit 8, subject to the medical fee schedule, Section 8.2 of the Act.
Respondent is entitled to a credit for $13 ,542.82 for permanency paid on this claim, as noted above.
Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDI:-;G ArrEALS

STATEMENT OF INTEREST RATE If the Commission reviews tlus award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, ifan employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

09/09/2013
Date
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DEBBIE SMITH
Employee/Petitioner

v.

Case# 12 WC 10237

DANA SEALING MANUFACTURING
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
Petitioner, Debbie Smith, was at all relevant times herein employed by Respondent, Dana Sealing
Manufacturing, as a "utility," meaning that she performed every job in the plant that needed to be done. She is right
hand dominant. On April 6, 20 11, she and a co-worker were cleaning a branding machine. While wiping alcohol off
the table, the roller of the machine grabbed the rag and pulled her right hand into the roller. After that she noticed
that her thumb was hanging off and her hand was stuck in the rollers. She was then taken by ambulance to
Crawford Memorial Hospital, where she was in tum transferred by air ambulance to Indiana University Hospital,
also known as Methodist Hospital. She was treated and released the same day. (Petitioner's Exhibit (PX) 4; PX 5).
On April 7, 2011, Petitioner came under the care of Dr. William McDonald, who gave conservative
treatment. He then referred Petitioner to Southern Illinois Hand Center, where she was seen by Dr. Nash Naam. Dr.
Naam performed surgery on April 20. May 4 and September 28, 2011.
Petitioner first saw Dr. Naam on April 19, 2011 , on a referral from Dr. McDonald. She complained of pain
mainly in the right thumb and numbness in the long and ring fingers. Because of concerns about the thumb, Dr.
Naam determined to operate as soon as possible. On April20, 2011, Dr. Naam performed surgery consisting of the
following:
1. Extensive debridement and irrigation of deep lacerations of the volar aspect of the right long and
ring fingers;
2. Microneurosurgical neuroplasty of the radial digital nerve of the right long finger;
3. Microsurgical exploration and neuroplasty of the radial digital nerve of the right ring finger;
4. Excision of necrotic tissue ofthe pulp ofthe right thumb;
5. Open treatment of open fracture of the distal phalanx of the right thumb;
6. Soft tissue coverage of the traumatic amputation of the right thumb using cross-finger pedicle flap
from the dorsal aspect of the proximal phalanx of the right-index finger;
7. Full-thickness skin graft of the secondary defect of the right index finger from the right elbow;
8. Extensive debridement of deep lacerations of the right long and ring fingers; and
9. Application of a short-arm splint.
(PX 7).
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On May 4, 2011 Dr. Naam performed a second surgery consisting of a division and in-setting of crossfinger pedicle flap of the right thumb; and secondary closure of dehiscence of the of the right long finger wound of
one centimeter and of the right ring finger wound of two centimeters. (PX 7).
Petitioner followed-up with Dr. Naam on May 10, 17, & 24, 2011. At each visit Petitioner was doing well.
At the June 7, 2011 visit, Dr. Naam diagnosed chronic regional pain syndrome (CRPS), for which he recommended
medication and therapy. By June 21, 2011, she was doing much better and was determined to have progressive
improvement ofCRPS. At the July 5, 2011 visit, Petitioner was doing much better and the CRPS had improved
significantly. Dr. Naam released Petitioner to return to light duty work with the restriction of not lifting more than
two pounds with her right hand. He advised no further surgery until her hand function improved, and the CRPS was
markedly improved. By July 19, 2011, she had improved to the point that the doctor recommended scar excision
and Z-plasties of the scars of the MP joints of the long and ring fingers. At the August 2, 2011 visit, they were still
awaiting the approval for surgery, so Dr. Naam recommended Petitioner resubmit her request for authorization.
Approval was received and the surgery was scheduled by the September 22, 20 11 visit. (PX 7).
On September 28, 2011, Dr. Naam perfonned a surgery consisting of excision of the contracted scar of the
metacarpal phalangeal joint of the right long finger with a Z-plasty of the metacarpalphalangel joint of the right
long and ring fingers. (PX 7).
Petitioner's first post-operative visit was on October 3, 2011, and the dressings were changed on that date.
By October 17, 20 11 , she was doing very well and could return to light duty starting the next day. She was to
continue light duty, but the weight limit was raised to I 0 pounds. At the November 28, 2011 visit, Dr. Naam
released Petitioner to regular work activities. During the December 13, 2011 visit, Dr. Naam concluded that
Petitioner would reach maximum medical improvement (MMI) in approximately 6 months. At the last visit of
January I 0, 2012, Petitioner was doing very well and was released to return on an "as-needed" basis. (PX 7).
At trial, Petitioner stated that she has no feeling in the thumb from the second joint to the end, and no feeling
in the entire long finger or partial of the ring finger. She testified that her right palm is numb. She cannot straighten
out her long or ring fingers totally and cannot give a proper grip. She says that she finds it difficult to grip or grasp
with her right hand. Petitioner does not believe her work quality is the same as before the accident, but testified that
she always endeavors to give I 00% effort. She can no longer cut hair, as she did before the accident. Petitioner had
a craft business before the accident. As a part of that business, she would sew dolls, pillows, and decorative art. She
stated that this business was one of her "passions." She can no longer sew as she calUlot control the needles and
scissors due to her hand and finger conditions. She last saw Dr. Naam on January I 0, 2012.
CONCLUSIONS OF LAW

The Arbitrator initially finds that Petitioner suffered an amputation of the distal phalanx of the right thumb
entitling her to 50% loss of use of the thumb under Sections 8(e)l and 8(e)8 of the Illinois Workers' Compensation
Act, 820 ILCS 305/1 et seq. (hereafter the "Act").
In addition to the amputation of the distal phalanx of the right thumb, Petitioner suffered from extensive
injuries to her fingers that necessitated three surgical operations. In determining the pennanency award, the
Arbitrator notes the diagnoses given in regard to her fingers, the extensive nature of the three surgical procedures,
and Petitioner's current and credible subjective complaints regarding her fingers and hand, as discussed supra.
Taking into account the foregoing, the Arbitrator finds that Petitioner has sustained the 40% loss of use to the right
hand pursuant to Section 8(e)9 of the Act.
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All temporary total disability benefits have been paid, and there is no credit for overpayment or claim for
underpayment. Respondent is entitled to a credit for $13,542.82 in permanent partial disability benefits paid to date
on tllis claim.
It is further noted that liability for unpaid medical bills is not in dispute and pursuant to a stipulation by the
parties, Respondent is ordered to pay the unpaid charge from Indiana University Health contained in Petitioner's
Exhibit 8 in accordance with Section 8.2 of the Act.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF WILL

)

0
0

0

Affirm and adopt (no changes)
Affirm with changes
Reverse ·

bJ Injured Workers' Benefit Fund
0 Rate Adjustment Fund (§8(g ))
0 Second Injury Fund (§8(e)l8)

D PTD/Fatal denied

~Modify~

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

JON LUCHSINGER,
Petitioner,
NO: 12 we 44551

vs.

IL DEPT. OF CORRECTIONS,

14 I lV CC0 2 6 7

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b-1) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of penalties and fees
and being advised of the facts and law, modifies the Decision of the Arbitrator as stated below
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
Ill.2d 327,399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
The Commission finds that Respondent's reliance upon the causation opinion of its §12
examiner, Dr. Lami, was not unreasonable and vexatious. As such, we vacate the award of
penalties under § 19(k) and the attorneys' fees under § 16. However, we affirm the award of
penalties under § 19(1). We note that Respondent did not have Petitioner examined by Dr. Lami
until May 15, 2013, and Respondent admitted in its brief that it had not paid temporary total
disability (TTD) from February 27, 2013, when Dr. Rubenstein first took Petitioner off work,
through March 14, 2013.
All else is affirmed and adopted.

(§4(d))
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $1,287.87 per week for a period of 33-1/7 weeks, that being the period
of temporary total incapacity for work under §8(b), and that as provided in§ 19(b) of the Act, this
award in no instance shall be a bar to a further hearing and detennination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$16,338.77 for medical expenses under §S(a) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
additional compensation of $4,500.00 as provided in § 19(1) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator's awards for
penalties under §19(k) and attorneys' fees under §16 of the Act are hereby vacated.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
DATED:

APR 0 9 2014

~h W. White{)

AJ&.~Rtv~~
Daniel R. Donohoo

SE/
0 : 3119/14
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b~1) DECISION OF ARBITRATOR

LUCHSINGER, JON

12WC044551

Case#

Employee/Petitioner

ILLINOIS DEPARTMENT OF CORRECTIONS

14IWCC0267

Employer/Respondent

On 12/9/2013, an arbitration decision on this case was filed with the lllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Unless a party does the following, this decision shall be entered as the decision of the Commission:
1) Files a Petition for Review within 30 days after receipt ofthis decision; and
4 76.00 for the final cost of the
2) Certifies that he or she has paid the court reporter$
arbitration transcript and attaches a copy of the check to the Petition; and
3) Perfects a review in accordance with the Act and Rules.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0274 HORWITZ HORWITZ & ASSOC

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

MICHAEL W HORWITZ

2101 S VETERANS PARKWA y•

25 E WASHINGTON ST SUITE 900

PO BOX 19255

CHICAGO, IL 60602

SPRINGFIELD, IL 6279+9255

5120 ASSISTANT ATTORNEY GENERAL
DAVIDPAEK
100 W RANDOLPH ST 13TH FL
CHICAGO, IL 60601

1350 CENTRAL MGMT SERVICES RISK MGMT
WORKERS' COMPENSATION CLAIMS
PO BOX 19206
SPRINGFIELD. IL 62794-9206
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STATE OF ILLINOIS
COUNTY OF Will

)

D Injured Workers' Benefit Fund (§4(d))

)SS.

x(ZI Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)

)

None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b-1)

Jon Luchsinger

Case# 12 WC 44551

Employee/Petitioner

Consolidated cases:

v.

Illinois Department of Corrections
Employer/Respondent

An Application for Adjustment ofClaim was fiJed in this matter, and a Notice ofHearing was mailed to each party.
Petitioner filed a Petition for an Immediate Hearing Under Section J9(b-J) ofthe Act on August 30, 2013.
Rc:~pondent filed a Response on September 19, 2013. The Honorable George Andros, Arbitratorofthe
Commission, held a pretrial conference on October 16, 2013, and a trial on October 16, 2013, in the city of
New Lenox. After reviewing all of the evidence presented, the Arbitrator hereby makes fmdings on the disputed
issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0
D

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

B.
C. ~Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
E. D Was timely notice of the accident given to Respondent?
F. [XI Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
H. D What was Petitioner's age at the time of the accident?

0

D

I. D What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K.

[XI Is Petitioner entitled to any prospective medical care?

L.

IX! What temporary benefits are in dispute?

TPD
0 Maintenance
IZJ TID
Should penalties or fees be imposed upon Respondent?

0

M.!Xl

N. DIs Respondent due any credit?
0. Oother _ _
JCArbDec/9(b-J) 2//0 /00 Jl~ Randolph Street #S8·200 Chicago,JL 6060/ 3/21814·6611 Toll:free 8661352·3033
Web site: 'W'll'll'.iwcc.il.gor
Dowrutate offices: Collinn•i/lc 6181346·3450 Peoria 3091671-3019 RDcJ..forri 8/51987-7292 Springfield 2171785-7084

..
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FINDINGS

On the date of accident, December 13, 2012, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $1 00.453.60; the average weekly wage was $1 ,931.80.
On the date of accident, Petitioner was 57 years of age, married with 0 dependent children.
Respondent Jzas not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$15,086.86 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of$15,086.86.
Respondent is entitled to a credit of$0 under Section 8(j) ofthe Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of$1,287.87/week for 33.14 weeks,
commencing February 27, 2013 through October 16, 2013, as provided in Section 8(b) ofthe Act.
Respondent shall pay reasonable and necessary medical services of$16,338.77, as provided in Sections 8(a) and
8.2 of the Act
Respondent shall pay to Petitioner penalties of$16, 196.95, as provided in Section 16 of the Act; $21,965.96, as
provided in Section 19(k) ofthe Act; and $4,500.00, as provided in Section 19(1) ofthe Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
temporary total disability, medical benefits, or compensation for a permanent disability, if any.
RULES REGARDING APPEALS Unless a party 1) files a Petition for Review within 30 days after receipt of this
decision; and 2) certifies that he or she has paid the court reporter $'\l(,.<Por the final cost of the arbitration
transcript and attaches a copy of the check to the Petition; and 3) perfects a review in accordance with the Act and
Rules, then this decision shall be entered as the decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

December 6, 2013
Date

ICArbDcc 19(b-l) p. 2

OEC- 9 'l.U\3
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STATEMENT OF FACTS
On December 13, 2012 the petitioner, Jon Luchsinger, was employed by the respondent, Illinois Department of
Corrections, as the Chief Engineer at the Dwight Correctional Center in Dwight, lllinois. The petitioner had been
employed by the respondent for approximately 14 years at that time.
As chief engineer, the petitioner worked with 5 employees under his supervision, including electricians,
carpenters, laborers and plumbers. The petitioner's staff was shorthanded, so the petitioner would work with each
of the tradesmen when needed, performing all the activities of the tradesman as part of his duties. As part ofhis
work duties, the petitioner replaced processed piping and recharge lamps, changed toilets, rodded out drains and
performed any other task as necessary. The petitioner's job also required that he lift furniture such as beds and
tables, and equipment like rodders and boxes ofhand tools. The lifting involved in the petitioner's position could
range anywhere from 5 to 80 pounds. The petitioner's job duties further required him to climb ladders and
scaffold, crawl into tight spaces and work frequently overhead.
On Decem her 13: 20 J2, the petitioner was emptying a 40-50 pound garbage can into a 5 foot tall garbage tote. The
petitioner testified that as he lifted the can, he attempted to balance its weight on the tote. However, the edge of
the can slipped from the tote and the petitioner caught the weight of the can by "muscling" it back up to stop the
can from falling. The petitioner testified that he immediately felt pain into his arms, hands and neck. The
petitioner explained that this pain was different than any pain he had felt in his arms or hands before.
On December 21, 2012, the petitioner was seen by Dr. Scott Rubenstein at the Illinois Bone and Joint Institute for
sore hands, wrists, arms and neck. It is noted in Dr. Rubenstein's report that the petitioner's symptoms onset on
December 13, 2012 with his work accident. Dr. Rubenstein prescribed medication and laboratory studies for the
petitioner and recommended a follow up visit. (PX 1).
On January 14, 2013, the petitioner was seen by Dr. Rubenstein again. Dr. Rubenstein reviewed the petitioner's
lab work and recommended that he be evaluated by a rheumatologist. He also recommended physical therapy for
the petitioner's pain in the neck and shoulders. (PX 1).
On January 28, 2013, the petitioner began physical therapy at Provena St. Joseph Medical Center. (PX 8).
Also on January 28, 2013, the petitioner was seen by Dr. Charles Geringer for a rheumatology consult. Dr.
Geringer found that the petitioner did not have any significant evidence of an inflammatory or collagen vascular
disease. Dr. Geringer did suspect that the petitioner could have a cervical syndrome and recommended an x-ray
for that The petitioner did undergo that x-ray, which revealed mild degenerative changes in the lower cervical
spine. At trial, the petitioner testified that this was the only time he ever saw Dr. Geringer. (PX 8).
On February 20, 2013, the petitioner followed up with Dr. Rubenstein. The petitioner complained of continued
pain in his neck with radiation down into his arm that was not helped by physical therapy. Dr. Rubenstein
recommended a MRl of the cervical spine. (PX 1).
On February 25, 2013, the petitioner underwent a MRI of the cervical spine. The MRI report states, "Multilevel
spondylotic changes of the cervical spine are seen. Multilevel spinal stenosis seen throughout the cervical spine
however no gross cord compression, cord edema or cord myelomalacia is seen. This appears to be worst at the
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level ofC3-C4 where there is effacement of the ventral cervical spinal cord by the spondylotic ridge fonnation
present. Multilevel neural foramina! narrowing and uncovertebral hypertrophy and facet disease is present." (PX
1).
On February 27, 2013, the petitioner was seen by Dr. Rubenstein who reviewed the MRI results. Dr. Rubenstein
opined that the mild-to-moderate stenosis at multiple levels as well as foraminal stenosis most significantly at the
C3-4leve1 was probably responsible for a lot of the radicular symptoms the petitioner was feeling. Dr. Rubenstein
took the petitioner off work due to the threat of worsening his condition with his work duties and recommended
epidural steroid injections. Dr. Rubenstein also found that the petitioner's condition was causally related to his
work accident, stating "While I am sure some of the degenerative changes pre-existed his injury, he was previously
asymptomatic, and I think that this has caused some inflammation of the soft tissues in addition to the degenerative
changes that are causing increased compression on his nerves." (PX 1).
The petitioner was then seen by Dr. Anas Alzoobi at Health Benefits Pain Management on March 19, 2013. Dr.
Alzoobi recommended physical therapy and that the petitioner be scheduled for epidural steroid injections. (PX
2).
On April2, 2013 and Aprill6, 2013, the petitioner underwent cervical epidural steroid injections, performed by
Dr. Alzoobi, who kept the petitioner on an off work status. (PX 2).
The petitioner returned to Dr. Rubenstein for a follow up on April26, 2013. At that time, Dr. Rubenstein noted
that the petitioner had gotten some relief from the injections. However, Dr. Rubenstein further stated, "With his
spinal stenosis still, I am a little concerned ultimately that returning back to the environment he was working in
could be risky and dangerous for him. As you are well aware, working in a prison with a lot of people puts him at
risk for being assaulted and injured, and further injury to his neck could lead to significant downsides and even
partial paralysis." Dr. Rubenstein recommended physical therapy for the neck and cleared the petitioner to return
to work with restrictions of no lifting greater than 25 pounds in a safe environment where he is not at risk for being
injured by the people around him. (PX 1).
On May 20, 2013, the petitioner was seen for a Section 12 examination by Dr. Michael Vender ofHand to
Shoulder Associates at the request ofthe respondent, Illinois Department of Corrections (hereinafter IDOC). Dr.
Vender noted that the petitioner's symptoms were consistent with the diagnosis of cervical spine disease with
suspected irritation of cervical roots leading to cervical radiculitis and/or cervical radiculopathy. He also
diagnosed ulnar impaction of both wrists along with right thumb carpal-metacarpal joint arthritis. He went on to
state that he could not opine on causation for the petitioner's cervical radiculopathy. But, he opined that the ulnar
impaction and thumb arthritis were not related to the petitioner's December 13, 2012 work accident. Dr. Vender
further stated that he would not say the petitioner had reached MMI for his cervical spine issues. He found that the
petitioner could return to work from the standpoint of his wrists, but deferred on his ability to work from a cervical
perspective. (RX 5).
On May 25, 2013, the petitioner was seen for another Section 12 examination at the request of the respondent with
Dr. Babak Lami. Dr. Lami opined that the petitioner had sustained only a neck sprain in his accident and that the
degenerative changes in the cervical spine were due only to the petitioner's personal health. He further opined that
the petitioner had reached MMI and that he could return to full duty work without restriction as a result of the
December 13,2012 work related accident. (RX 4).
On June 3, 2013, the petitioner was seen again by Dr. Rubenstein. Dr. Rubenstein had the opportunity to review
the petitioner's Section 12 examination from Dr. Lami. Dr. Rubenstein then opined:
4
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"I take issue with Dr. Lami's opinion for a number of reasons; patient was asymptomatic
prior to his injury despite having preexisting cervical spondylolysis as mentioned in Dr.
Lami's notes. As 1 mentioned previously, he has mild-to-moderate cervical stenosis, most
significantly at the C3-4 level, and while I certainly agree with Dr. Lami that a lot of his
cervical arthritic changes predated his injury, the fact that he was asymptomatic prior to
the injury implies to me that there was some inflammatory component of the injury that
occurred at that time that has increased his cervical radicular symptoms and nerve-related
pain due to narrowing and compression of the nerves in the spinal canal. I think that his
injury at the time ofhis workplace incident was more than just a simple cervical neck
sprain as Dr. Lami mentions, but rather an injury that also created some swelling within
the spinal canal which has caused increased pressure on his nerves and a lot of his
radicular-type symptoms. While through medication and epidurals He has gotten
somewhat better, he has not reached his pre-injury asymptomatic state and is concerned
about reinjury while returning to work which is a concern that I share as well. As far as
maximum medical improvement is concerned, I think at this point without further
intervention he is at maximum medical improvement. I think he is still having some mild
radicular symptoms as well as some cervical symptoms related to his degenerative
changes and the aggravation of it at the time ofhis injury. I would classify this injury
primarily as a significant aggravation of a preexisting condition rather than an entirely
new injury, but at the same time I would not completely discount anything related to that
as being outside the realm of his workplace injury since his symptoms were brought on
and have not resolved fully due to the significant aggravation of his preexisting cervical
spine degenerative condition. Indeed, since he is not fully recovered from his symptoms
despite epidurals and medication, there is a possibility he is going to need some further
and more extensive intervention in the form of surgery, possibly a decompression and
fusion at certain levels in the cervical spine." (PX 1).
Dr. Rubenstein placed the petitioner on restrictions of no lifting greater than 25 pounds and no
overhead work, with a note that the petitioner was to be off work if no light duty was available. (PX
1).

On September 16, 2013, the petitioner was seen by Dr. Rubenstein. At that time, Dr. Rubenstein stated "With the
MRI findings and patient's continued cervical spine symptoms and those in his upper e:l>.1:remities, I do not think it
is likely that he is going to be able to return back to the type of work he was doing previously." He further opined
that there was no additional treatment for ~e petitioner that would improve his condition. The petitioner was
considered to be at maximum medical improvement, absent future surgical intervention if his cervical condition
worsened. (PX 1).
At trial, it was noted for the record that if Dr. Rubenstein had been called to testify and a proper hypothetical
question had been asked of him, he would testify that the current condition ofill-being in the petitioner's cervical
spine was causally related to his December 13, 2012 work accident and that all care and treatment for the
petitioner's anns, hands and cervical spine had been reasonable and necessary.
At trial, the petitioner testified that the Dwight Correctional Center had closed in May of 2013. During its closing,
although the petitioner was still off work, he was infonned by the State that he would be transferred to the Pontiac
Powerhouse. The petitioner testified that he has never been back to work following the closure of the Dwight
facility. He did contact an employee of !DOC at the Pontiac facility in human resources. He requested work
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within his physical restrictions from IDOC. No light duty work has been offered to him by the !DOC, or any State
agency. The petitioner testified that he understands the regular job in Pontiac to be heavy physical work.
operating and maintaining a high pressure facility.
The petitioner further testified that neither the job of chief engineer at Dwight. nor the job at the Pontiac
Powerhouse, fall within the physical restrictions placed on him in June of2013.
Since being placed on pennanent restrictions, the petitioner has conducted a self-directed job search, as detailed in
Petitioner's Exhibit 12. The petitioner has received no job offers during this search. No vocational assistance has
been offered by the respondent in this case.
Petitioner remains and is still an employee of the State oflllinois.
Prior to December 13, 2012, the petitioner had no history or neck pain or neck treatment. The petitioner had never
been disabled from his job prior to December 13, 2012. The petitioner has never been pain free since December
13, 2012.
The petitioner further testified about his current condition. The petitioner's hands are constantly swollen and sore.
The petitioner experiences soreness and pain in his neck, with tingling when performing certain movements. For
example, the petitioner will experience shooting pain in the neck while he is opening ajar. The petitioner
described one particular incident when he was attempting to assist his elderly mother out of a chair and felt pain in
his hands and neck. The petitioner experiences pain in his hands, neck and in the back or his arms when stretching
or reaching. When active, the petitioner experiences pain in the neck, arms and hands the next day. The petitioner
has been trying to live his life within the restrictions placed on him by Dr. Rubenstein.
The petitioner tries to avoid taking medication, but will take Ibuprofen approximately every other day, sometimes
up to 6 doses in a day.

CONCLUSIONS OF LAW
I. On the issue of whether an accident occurred that arose out of and in the course of the petitioner's
employment by respondent, (C), the arbitrator hereby finds:
After reviewing all evidence and testimony in this matter, the arbitrator finds that an accident did occur that arose
out of and in the course ofthe petitioner's employment by respondent.
The arbitrator finds that the petitioner's testimony regarding his December 13, 2012 work accident to have been
honest and credible. Furthermore, the petitioner's testimony is supported by the records in this case.
On December 14, 2012, the petitioner filled out a CMS accident report. detailing his accident from the day prior.
In that report. the petitioner details that he injured himself while attempting to empty a 40 gallon garbage can and
had to catch the weight of the can as it slipped off the bin. (PX 15). This report matches the testimony of the
petitioner regarding his December 13, 2012 accident.

In addition, throughout the petitioner's treating records, including during his first visit to Dr. Rubenstein on
December 21, 2012, the petitioner provides the exact same accident history.
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The respondent in this case has presented no testimony or evidence to dispute the honest and credible testimony of
the petitioner or the history contained in the accident report and medical records.
Petitioner has also been recognized by the State as employee ofthe year (2011} and for saving hundreds of
thousands of dollars in money for the prison system. (PX 18}.
The arbitrator finds the petitioner to be highly credible. Nothing was offered by respondent to suggest otherwise.
Therefore, the arbitrator finds that an accident did occur that arose out of and in the course of the petitioner's
employment by respondent on December 13, 2012.

II. On the issue of whether the petitioner's current condition of ill-being is casually related to his work
injury, (F), the arbitrator hereby finds:
The arbitrator hereby finds that the current conditions of ill-being in the petitioner's cervical spine, arms and hands
is causally related to his December 13, 2012 work injury.
After reviewing all records and evidence in this matter, the arbitrator fmds the causation opinion of Dr. Rubenstein
to be more persuasive than tht: opinion ufDr. Lami.
The records reflect that be petitioner has suffered from cervical, arm and hand pain since the time ofthis accident.
On February 27, 2013, after reviewing the petitioner's cervical MRl which revealed mild-to-moderate stenosis at
multiple levels as well as foramina! stenosis most significantly at C3-4, Dr. Rubenstein opined, "While I am sure
some of the degenerative changes pre-existed his injury, he was previously asymptomatic, and I think that this has
caused some inflammation of the soft tissues in addition to the degenerative changes that are causing increased
compression on his nerves." Dr. Rubenstein explained that this was the cause ofthe petitioner's radicular
symptoms. (PX 1).
The respondent relies on the opinion of Dr. Lami to dispute causal connection in this case. However, the arbitrator
finds the opinion of Dr. Lami to be flawed. Dr. Lami does not even address the possibility of an aggravation of the
preexisting condition of the petitioner' s cervical spine. Both Dr. Lami and Dr. Rubenstein agree that he petitioner
had preexisting degenerative changes in his cervical spine; however, it is clear from the records the petitioner had
no symptoms in his cervical spine prior to December 13, 2012 and his cervical spine has never been pain free after
December 13, 2012. The fact that Dr. Lami does not so much as mention the possibility of an aggravation ofthat
condition exhibits the weakness of his opinion.
In contrast, the opinion of Dr. Rubenstein, the petitioner' s treating physician, is well-reasoned and credible. After
reviewing Dr. Lami's opinion, Dr. Rubenstein explained, "while I certainly agree with Dr. Lami that a lot of his
cervical arthritic changes predated his injury, the fact that he was asymptomatic prior to the injury implies to me
that there was some inflammatory component of the injury that occurred at that time that has increased his cervical
radicular symptoms and nerve-related pain due to narrowing and compression of the nerves in the spinal canal."
(PX 1}.
The respondent has offered no evidence or testimony to indicate that the petitioner ever had cervical spine pain or
disability prior to December 13, 2012. Furthermore, the records reflect that after December 13, 2012, the
petitioner has had continuous symptoms and limitations due to his cervical injury. It is clear from the records and
testimony in this case that Dr. Rubenstein was accurate in stating that the petitioner' s December 13, 2012 injury
7
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caused an inflammatory response which has increased the narrowing of the spinal canal, compressing the nerves,
and causing cervical radicular symptoms.
Even Dr. Vendor diagnosed a cervical radiculopathy. Dr. Vendor gave no opinion on causation ofthe
radiculopathy, and only released petitioner to work for the hands. What is glaringly obvious is Dr. Vendor
diagnosed the same condition as Dr. Rubenstein, while Dr. Lami fails to address it at all.
Furthennore, the petitioner testified that the pain he felt in his arms and hands following his December 13, 2012
accident was different than any he had ever felt before. The respondent has offered no persuasive evidence or
testimony to dispute the causal connection benveen the current condition of ill-being in the petitioner' s anns and
hands and his December 13, 2012 accident.
Based upon the above reasoning, the arbitrator hereby fmds that the current conditions of ill-being in the
petitioner's cervical spine, arms and hands, including the cervical radiculopathy and physical restrictions due to his
cervical condition are causally related to his December 13,2012 work accident.

ill. On the issue of outstanding medical bills, (J), the arbitrator hereby finds:
As detailed above, the arbitrator has found that the petitioner sustained an accident that arose out of and in the
course ofhis employment by respondent on December 13, 2012 and that the current conditions of ill-being are
causally related to that accident.
The arbitrator further finds that all care and treatment received by the petitioner in this matter has been reasonable
and necessary. The respondent has offered no evidence or testimony to dispute the reasonableness or necessity of
the treatment offered and administered by the petitioner's treating physicians. Furthermore, it was noted on the
record that if Dr. Rubenstein had been called to testify and a proper hypothetical question had been asked of him,
he would testify that the current condition of ill-being in the petitioner's cervical spine was causally related to his
December 13, 2012 work accident and that all care and treatment for the petitioner's arms, hands and cervical
spine had been reasonable and necessary.
The arbitrator hereby finds that all care and treatment admini8stered to the petitioner in this matter has been
reasonable and necessary.
The petitioner has presented outstanding medical bills related to his care and treatment in this case as follows:
Provider

12/26/2012
1/28/2013

12/26/2012
1/28/2013

Health Benefits

3/19/2013

Illinois Bone & Joint

12/21/2012
2/25/2013
12/26/2012
12/26/2012

4/16/2013
9/16/2013

Associated Pathologist of Joliet
Franciscan Alliance

Open MRI of Plainfield
Provena St Joseph Medical Center
Summit Pharmacy

l

5/16/2013
12/26/2012
12/26/2012

Balance

Total Char es

WCPaid

WCAdj

$378.00
$269.51
$8,712.17
$1,128.00
$3,269.74

$0.00
$0.00
$0.00
$64.86

$0.00
$0.00
$0.00
$76.14

$0.00

$0.00

$2,625.50

$0.00
$0.00

$0.00
$0.00

$2,625.50

$96.85

S16.479.n

~

$76.14

s1s.338.n
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Balanc

$378.00
$269.51
$8,712.17
$987.00
$3,269.74
$96.85
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Therefore, the arbitrator hereby orders respondent to pay outstanding medical bills in the amount of$16,338.77
pursuant to Sections 8(a) and 8.2 of the Act.
IV. On the issue of temporary total disability benefits, (L), the arbitrator hereby finds:
Following the petitioner' s December 13, 2012 accident, he was seen by Dr. Rubenstein and underwent a course of
physical therapy at Provena St. Joseph Medical Center. During that treatment, the petitioner remained working.
On February 25, 2013, the petitioner underwent a cervical MRI, ordered by Dr. Rubenstein, due to his continued
cervical symptoms.
After reviewing the MRI results on February 27, 2013, Dr. Rubenstein stated, "While I am sure some of the
degenerative changes pre-existed his injury, he was previously asymptomatic, and I think that this has caused some
inflammation of the soft tissues in addition to the degenerative changes that are causing increased compression on
his nerves" and placed the petitioner on an off-work status. (PX 1).
Following February 27, 2013, the petitioner has not been cleared to return to full duty work for his cervical spine
by any physician other than Dr. Lami. As detailed above, the arbitrator has found the opinions of Dr. Rubenstein
more persuasive than those ofDr. Larni and hereby adopts Dr. Rubenstein' s opinions regarding the petitioner's
ability to return to work.
On June 3, 2013, Dr. Rubenstein placed the petitioner at MMI with restrictions of no lifting over 25 pounds and no
work above shoulder level. (PX 1).
There is no evidence in the record that respondent has ever offered light duty work to the petitioner. The arbitrator
further notes that in Respondent' s own Exhibit 10, the at the end of February 2013, the petitioner is noted to have
been on a "service connected sick leave" as signified by a "sc" on his time sheet. The petitioner is then noted to
have a leave of absence through May 2013. From April 1 2013 through the end of August 2013, the respondent's
internal documentation primarily shows the petitioner off on a service connected sick leave/leave of absence. It is
worth note that the respondent's own documentation shows that the petitioner was off due to service connected
reasons. (RX I 0).
The petitioner has undergone a self-directed job search since August 23, 2013, as detailed in Petitioner' s Exhibit
12, but has received no offers of employment. (PX 12).
Based upon the above-reasoning, the arbitrator hereby orders respondent to pay temporary total disability benefits
of$1,287.87 per week for 33.14 weeks, commencing February 27, 2013 through October 16, 2013, as provided in
Section 8(b) of the Act.
Respondent shall be given a credit of$15,086.86 for TID paid in this matter.

V. On the issue of whether penalties or fees should be imposed on respondent, (M), the arbitrator hereby
finds:
The arbitrator has reviewed all records and evidence in this matter and fmds that the respondent has had no
reasonable basis for withholding temporary total disability or medical benefits due to the petitioner in this case.
9
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The respondent's reliance on the opinion of Dr. Lami, who does not even address a possible aggravation of the
petitioner's cervical degeneration, was completely unreasonable. The petitioner's treating physician, Dr.
Rubenstein clearly and repeatedly explained that the petitioner's December 13, 2012 injury caused inflammation in
the petitioner's cervical spine which further compressed the spinal canal and pressed upon the petitioner's nerves,
causing cervical symptoms. Dr. Lami wholly ignored the facts of this case, including that the petitioner was
completely asymptomatic prior to his December 12, 2013 work injury, but has never been asymptomatic since the
injury. Clearly, based upon the records and testimony in this case, the opinion of Dr. Lami is unreliable. Even Dr.
Vendor diagnosed the cervical radiculopathy while Dr. Lami, in essence, ignored the injury and ignored the
significance of the abnormal cervical MRl that explains petitioner's radicular symptoms.
TI1e respondent's reliance upon Dr. Lami to deny this case under these facts is not reasonable.

In denying compensation, the respondent has not met the burden of demonstrating a reasonable belief that its
denial of liability was justified under the circumstances, as required by Continental Distrib. Co. v. Indus. Comm'n,
98 Ill.2d 407, 456 N.E.2d 847 (1983), Bd. ofEduc. v. Indus. Comm'n, 93 III.2d 20, 442 N.E.2d 883 (1982)
("Nont'ood'' case) and Bd. ofEduc. v. Indus. Comm'n, 93 lll.2d 1, 442 N.E.2d 861 (1982) ("Tully" case). In Tully,
the Illinois Supreme Court held that where a delay has occurred in payment of workers' compensation benefits, the
employer bears the burden ofjustifying the delay and the standard he is held to is one of objective reasonableness
in his belief. Thus it is not good enough to merely assert honest belief that the employee's claim is invalid or that
his award is not supported by the evidence; the employer's belief is "honest" only if the facts that a reasonable
person in the employer's position would have would justify it. 42 N.E.2d at 865. The Court added in Nont•ood
that the question whether an employer's conduct justifies the imposition of penalties is a factual question fortbe
Commission. The employer's conduct is considered in terms of reasonableness. 442 N.E.2d at 885. Moreover, the
Appellate Court has noted that the burden of proof of the reasonableness of its conduct is upon the employer.
Consol. Freightways, Inc. v. Indus. Comm'n, 136 lll.App.3d 630, 483 N.E.2d 652, 654 (1985); accord, Ford :Motor
Co. v.lndus. Comm'n, 140 Ill.App.3d, 488 N.E.2d 1296 (1986).
Based on the failure of respondent to present a reasonable basis for withholding TTD benefits and not paying for
medical treatment, there has been an unreasonable delay of payment. There has been a failure to pay compensation
in accordance with the provisions of Section 8, paragraph (b) of the Act (relating to payment of TTD), which is
presumed to be an unreasonable delay. 820 ILCS 305/19. There has also been an unreasonable delay in payment of
medical bills, without adequate basis for that decision. The arbitrator fmds the respondent's behavior to be
unreasonable, vexatious and solely for the purpose of delay.
Accordingly, the Arbitrator fmds that Respondent shall pay penalties under §19(k} in the amount of$21,965.96,
representing fifty percent of the total amount due to date in TTD and medical expenses. The arbitrator calculated
this amount as follows:

TTD Due: $1,287.87 per week for 33.14 weeks= $42,680.01 total lTD due
$42,680.01 total TID due- Respondent's TID credit of$15,086.86 = $27,593.15 unpaid TTD
$27,593.15 unpaid TID+ $16,338.77 unpaid medical= $43,931.92
$43,931.92 I 2 = $21,965.96 due pursuant to Section 19(k)

10
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SECTION19(L)

Petitioner is due 33.14 weeks ofTID benefits from February 27,2013 through October 16, 2013. The respondent
in this matter paid TID benefits which equate to approximately 11.72 weeks' worth ofTTD benefits. Therefore,
there are TID benefits unpaid for a period of21.42 weeks. The Arbitrator therefore finds, pursuant to Section
19(1) ofthe Act, that Respondent shall pay the sum of$4,500.00, constituting $30.00 per day for each day during
the 150 days of non-payment ofTTD.
SECTION 16

Pursuant to § 16 of the Act, the Arbitrator finds that Respondent shall pay attorneys' fees calculated upon twenty
percent of the unpaid TID to date; twenty percent of the unpaid medical expenses to date and twenty percent of
the§ 19(k) award. Accordingly, Respondent shall pay the sum of$56,960.55 in attorneys' fees, with the remainder
ofPetitioner's attorneys' fees, if any, to be paid by Petitioner to his attorneys. This award was calculated by the
arbitrator as follows:
$21,965.96 in Section 19(k) + $42,680.01 in unpaid TID, as detailed above + $16,338.77 = $80,984.74
$80,984.74 x .2 = $16,196.95 in Section lG fees

11
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STATE OF ILLINOIS

}

) ss.
COUNTY OF
SANG AMON

)

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))

(§4(d))

0 Second Injury Fund (§8(e) J8 )
D PTD/Fatal denied
~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

IWCC,
Petitioner,

NO: 1I INC 237
1I INC 238

vs.

Gilbert E. Blaum, individually and
sole LLC Member of Home Decor & More, LLC,
Individually and as President of
Macarthur Family Medical Health Center,
Respondent.

14IWCC0268

DECISION AND OPINION ON INSURANCE NON-COMPLIANCE
This claim was set for hearing before the Illinois Workers' Compensation Commission
on December 19, 2013 pursuant to Section 4(c} of the Illinois Workers' Compensation Act. The
Commission, after reviewing the entire record, finds Respondent was not in compliance with
Section 4 of the Act, for the reasons set forth below.
FINDING OF FACTS AND CONCLUSIONS OF LAW
The Commission finds:
1. Joe Stumph, a compliance investigator for the Illinois Workers' Compensation
Commission, testified on May 2, 2011 he received a complaint from Joe Jones, an
employee of Home Decor & More in Springfield, Illinois which stated he had been
injured while at work and while the employer had initially handled his medical bills
they have has since refused to talk to him or pay for any medical procedures. Mr.
Jones, the employee, said that the business is owned by Dr. Gilbert Blaum and run by
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Susan Defraties, his girlfriend. Mr. Jones stated that he believes the business which has
two locations has no insurance. Mr. Jones filed Claim No. II WC 13791 with an
injury date of October 13, 2010. Mr. Stumph testified he checked the insurance status of
Home Decor & More located at 2025 South Macarthur Blvd. Springfield Illinois, phone
number 217-670-1310, sole LLC Member Gilbert E. Blaum DOB: 7/9/36, FEIN
#271766382 and found no current workers' compensation insurance for the business. He
also checked Macarthur Family Health Center SC located at 2025 S. Macarthur Blvd.
Springfield IL. 62704 President Gilbert E. Blaum DOB 7/9/36 FEIN#272398541 and
found no current workers' compensation insurance for that business as well.

2. Mr. Stumph testified he checked in accurint and found Home Decor & More LLC 2025
S. Macarthur Blvd. Springfield Illinois 62704. Dun and Bradstreet listed a start date of
2010 and listed Susan Defraties as owner and Gilbert Blaum as contact. He also found in
accurint a Home Decor & More, LLC located at 1943 West Monroe Street Springfield IL.
62 704 with a start date according to Dun and Bradstreet of 201 0. Lastly, he checked
accurint for Macarthur Family Health Center SC 2025 S. Macarthur Blvd. Springfield IL.
62704 with a state date according to Dun and Bradstreet of2010. A check in ICNI found
an injury Case No. 11 WC 013791 for Joe N. Jones with a date of injury of 10113/10 and
a docket date of 6/6/ 11 before Arbitrator White. The Illinois Secretary of State's home
page showed Home Decor & More, LLC certificate of good standing file date of 1/27/ 10
listing Gilbert E. Blaum as Agent and sole LLC Member and Macarthur Family Health
Center SC certificate of good standing file date of 1/27110 listing Gilbert E. Blaum as
Agent/President. A check in ICNI found no claims for the business. A check in POC
found there was insurance coverage from 10/18110 to 5/6/ 11, which was cancelled for
non-payment of the premium and no coverage from 517111 to present for Home Decor &
More. A check in POC for Macarthur Blvd. found there was no insurance coverage from
4/21110 to present. A check ofiDES find Macarthur Family Health Center SC with a
liability date of511 /10 listing one employee for the 3rt! month ofthe 4th quarter of2010.
3. From May 2, 2011 through May 6, 2011 Mr. Stumph called both the Monroe and
Macarthur Blvd. stores and Dr. Blaum's office and was told Sue was not in; at the
doctor's office, he obtained a recorded message stating the answering machine was full
and could not accept messages; he received no answer and he was told the doctor was
with a patient. On May 6, 2011, Mr. Stumph called the Macarthur store and informed
Brianna that he would be forced to seek a stop work order for the business if Sue did not
contact him. He left his name and number. Later that day Mr. Stumph said he received a
called from Sue Defraties who said she was very busy and was
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going to contact him as soon as possible. Mr. Stumph explained who he was and why he
was calling. Sue said Dr. Blaum was the owner of the doctor's office which had 2
employees and both furniture stores had 3 employees between them. The Macarthur store
was opened in March of 201 0 and the Monroe store was opened in October of 2010. Sue
said she would contact the insurance agent about the workers' compensation insurance.
4. Case No. 11 INC 00237 was opened for a business in violation of820 ILCS 305/3 #15
and Case No. 11 INC 00238 was opened for a business in violation of820 ILCS 305/3 #
9 & 15. On May 9, 2011, a letter of inquiry and notice of non-compliance was sent
regular mail.
5. A check ofPOC found policy 00 WC 87360 through Pekin Insurance Company effective
10/18/10 had been reinstated effective 5/6111. A check ofPOC finds policy 00 WC
91595 through Pekin Insurance Company effective 7/25/10 to 7/25/12.
6. On October 25, 2011, Mr. Stumph spoke with Dr. Gilbert Blaum. Dr. Blaum agreed to a
$5,000.00 fine to be paid in payments. Mr. Stumph sent him a settlement agreement via
regular mail. On December 5, 2011, he received an e-mail from Assistant Attorney
General Paula Velde stating the injury case was going to trial on December 8, 2011 in
Springfield, IL. On December 6, 2011 Mr. Stumph received a phone message from
Attorney Apfelbaum stating the settlement would fail unless the compliance department
agreed to no fine for the non-compliance. He also stated that the doctor had had his
medical license suspended. The attorney for the Commission said he would not agree to
join the injury and non-compliance cases and he would not agree to waive any fine for
non-compliance. On August 8, 2012, Mr. Stumph received an e-mail from Attorney
Apfelbaum with bankruptcy papers attached showing Dr. Blaum had filed for chapter 7
bankruptcy.
7. On August 10,2012, after the settlement agreement was not returned and no payments
were made, Mr. Stumph petitioned for a formal hearing on September 27, 2012 before
Commissioner Basurto. On August 13, 2012, Mr. Stumph went to Attorney Mike
Logan's office at 607 E. Adams Street Springfield, IL. 62701 who is the representative
for Dr. Blaum and he agreed to accept service of the formal hearing for Dr. Blaum. On
September 18, 2012 Attorney Logan called stated he didn't believe the insurance
compliance division could proceed with the formal hearing due to Dr. Blaum filing
bankruptcy. He was told that the formal hearing was separate and not dischargeable under
the law. He was told that the fonnal hearing would go ahead and a fine would be asked
for during the hearing. The claim was continued multiple times for hearing.
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8. Mr. Stumph testified that after the last hearing date, he and Assistant Attorney General
Richard Glisson went to Dr. Blaum's residence and personally served Gilbert Blaum with
the notice ofDecember 19,2013 hearing date. Subsequently, on October 10,2013 he emailed Attorney Logan copies of the notice of the hearing date for December 19, 2013.
Mr. Blaum did not appear for the December 19, 2013 hearing. Proof of service for the
hearing date was given by Mr. Stumph.
9. A Review hearing was held on December 19, 2013. At that time the Conunissioner
presiding over the review hearing and having called out his name and having received no
answer, it was noted that Dr. Blaum was not in attendance and the hearing proceeded. It
was further noted that Dr. Blaum is individually and sole LLC Member of Home Decor
& More LLC 11 INC 00237 as well as Agent and sole LLC Member and Macarthur
Family Health Center SC 11 INC 00238 and both cases would proceed to hearing.
10. Mr. Stumph testified at the December 19,2013 hearing that oftoday's date both
businesses are closed and there is no workers' compensation insurance for either
business.
11. Mr. Stumph submitted into evidence at the December 19, 2013 Review Hearing the
following documents which were essentially the same for both claims:
PX1, insurance non-compliance report;
PX2, letter of inquiry and notice of non-compliance to both businesses;
PX3, Illinois Department of Employment Security (IDES) information;
PX4, Illinois Secretary of State Corporate File;
PX5, Self-Insurance certification
PX6, Illinois Department of Revenue document;
PX7, National Council on Compensation Insurance (NCCI) on-line inquiry;
PX8, IWCC information on 11 WC 013791 & Division of Professional Regulation
document;
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PX9, 10/25/ 11 Letter and settlement agreement;
PXIO, 9/27/12 Notice of Hearing;
12. Mr. Stumph testified in regard to Macarthur Family Health Center, 11 INC 00238 it
has been in non-compliant from April 21, 20 I 0 to July 24, 2011, which is 460 days x
$500.00 totaling $230,000. The annual premium of$1,911.00 on the insurance that he did
have divided by 365 days would mean that he paid $5.24 a day. Ifthis is times by 460
days of non-compliance this would equal an additional $2,410.40 for a total fine of
$232,41 0.40.
13. Mr. Stumph testified in regard to the Home Decor & More business, 11 INC 00237 it
has not been non-compliant from January 27,2010 to October 17, 2010 a total of264
days and May 7, 2011 to December 31, 2011 for an additional 239 days for a total
number of days equaling 503 days at $500.00 a day which would total $251,500.00. The
annual premium of$1,230.00 on the insurance that he did have divided by 365 days
would mean that he paid $3.37 a day. Ifthis is times by 503 days of non-compliance this
would equal an additional $1,695.11 for a total fine of $253, 195.11. This is what the
insurance compliance division would like the Commission to award against this business
for its failure to have Illinois Workers' Compensation insurance pursuant to the law of
the state.
Based on the above evidence along with the testimony of Mr. Stumph, the
Commission finds Respondent, Mr. Blaum individually and as sole LLC member of
Home Decor & More, LLC and individually and as Agent and sole LLC Member and
Macarthur Family Health Center SC was not in compliance with the dates testified to by
Mr. Stumph and awards $485,605.51 against Dr. Blaum, Individually and against Home
ecor & More, LLC and Macarthur Family Health Center SC for its failure to comply with
Section 4 of the Illinois Workers' Compensation Act.
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IT IS THEREFORE ORDERED BY THE COMMISSION that a penalty of
$485,605.51 is assessed against Respondent, Dr. Blaum, Individually and against Home
Decor & More, LLC and Macarthur Family Health Center SC, for its failure to comply
~~
with Section 4 of the Illinois Workers' Compensatio9#t. _
DATED:
R:12 /19/ 13
MB/jm
43

APR {}9

tO\~

/

~

rtBasu_?f
~

~

! •~
~~~
Stephen J. Mathis
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STATE OF ILLINOIS

)

) ss.
COUNTY OF WILLIAMSON

)

D Reverse

0 Injured Workers' Benefit Fwtd (§4{d))
D Rate Adjustment Fwtd (§8(g))
D Second Injury Fund (§8(e) l8)

D ModifY

~ None of the above

cg) Affirm and adopt (no changes)

D Affirm with changes

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Michael Morris,
Petitioner,
NO: 11

vs.
Icon Mechanical,
Respondent,

we 22011
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DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident,
temporary total disability, medical expenses, prospective medical expenses, causal connection,
employer employee relationship, jurisdiction and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 27, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the

Commission a Notice oflntent to File fur Review in Cir~
DATED:
MB/mam
0 :2/27/14
43

APR 0 9 2014

•

~

71Jr ~

~re"J'4?C.d
Stephen Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

MORRIS, MICHAEL

Case#

11WC022011

Employee/Petitioner

14IWCC0269
ICON MECHANICAL
Employer/Respondent

On 6/27/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO.IO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

4463 GALANTI LAW OFFICES PC
DAVID GALANTI
PO BOX 99
EAST ALTON, IL 62024

0439 ROUSE & CARY
TRACEY PLYMELL
10733 SUNSET OFFICE DR STE 410
STLOUIS, MO 63127
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STATE OF ILLINOIS
)SS.

COUNTY OF Williamson

)

0
0

0

0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Michael Morris

Case# 11 WC 22011

Employee/Petitioner

v.
Icon Mechanical

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Herrin, on June 21, 2012. After revievving all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPtiTED IsSUES

A ~Was Respondent operating under and subject to the Illinois Workers1 Compensation or Occupational
Diseases Act?
B. ~ Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.

0

What was the date of the accident?

E.

0

Was timely notice of the accident given to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.
I.

0
0
0

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K
Is Petitioner entitled to any prospective medical care?

!ZI

L. ~What temporary benefits are in dispute?
D TPD
D Maintenance
[2J TID
M.
Should penalties or fees be imposed upon Respondent?

D

N.

0

Is Respondent due any credit?

0 . Oother
JCArbDecJ9(b) 2/10 100 JJ~ Randolph Street 1:8-200 Chicago, !L 60601 3/21814-66JI Toll-free 8661352-3033
Web site: M'll'lr.iwcc ilgov
Downstate offices: Collinsville 6181346-3450 Peoria 309167/-30/ 9 Roc!..ford 8151987-7292 Spnngfie/d 217fl85-7084
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FINDINGS

On the date of accident, March 1, 2011, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did 1wt exist between Petitioner and Respondent.
In the year preceding the injury, Petitioner earned $146.34; the average weekly wage was $1331.20.

On the date of accident, Petitioner was 51 years of age, married with 2 dependent children.
ORDER

Petitioner failed to prove by a preponderance of the evidence that on March 1, 2011, an EmployeeEmployer relationship existed between the Petitioner and the Respondent therefore benefits are denied.
Because Petitioner failed to prove that an employee-employer relationship existed on March 1, 2011, all
other issues are moot.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if

an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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14It1CC0269
BEFORE THE n...LINOIS WORKERS' COMPENSATION COMMISSION
Michael Morris,
Petitioner,
YS.

Icon Mechanical,
Respondent.

)
)
)
)
)
)
)

No. 11 \VC 22011

)
)
)

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
The parties agree that the Petitioner gave Respondent notice of an accidental injury
sustained by the Petitioner on March 1, 2011, that Petitioner alleges arose out of and in the
course of the employment of the Petitioner by the Respondent, within the time limits stated in the
Act.
At issue in this hearing is as follows: (1) On March 1, 2011, were the Petitioner and the
Respondent operating under the illinois Worker's Compensation or Occupational Diseases Act
and was their relationship one of employee and employer; (2) On March 1, 2011, did the
Petitioner sustain accidental injuries or was he last exposed to an occupational disease that arose
out of and in the course of employment; (3) Is the Petitioner's current condition of ill-being
causally connected to this injury or exposure; ( 4) Is the Respondent liable for the unpaid medical
bills contained in Petitioner•s exhibit number 12; (5) Is the Petitioner entitled to TID from May
25, 2011, through June 21, 2012; and (6) Is the Petitioner entitled to any future medical
treatment.

STATEMENT OF FACTS
The Petitioner testified that he was fifty-two years old and had been a journeyman sheet
metal worker for thirty to thirty-one years. He stated that March I, 20 11, was the first day on the
job for him at the Respondent's place of business. He testified that be was there to meet his
foreman. He stated that he had been there the day before when his foreman had taken him
through the shop showing him what machines they had, where the machines were located and
bow the machines worked.
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On March 1, he arrived at about 6:45a.m. It was a safety meeting day and Petitioner sat
in on the safety meeting. He believes there were three or four other guys there at the meeting
v;ith him. He believes that he did some insulating duct work while on the floor and that during
the safety meeting he was asked if he had been drug tested yet. He told them he wasn't. He was
then sent for a drug test.
Respondent sent Petitioner to the Gateway clinic for his drug test. It is located in Granit
City, which is where Petitioner lived and Respondent had its' place of business. The Petitioner
testified that he knew where the clinic was but he does not recall how he went there. He knows
that he got on Madison Ave at some point because he knows that the clinic is on Madison. He
was travelling from one parking lot to another. He testified that in the closer parking lot, "the
lights went out and I lost five weeks." Petitioner also testified that he does not remember
anything other than his truck rocking, hitting his head and nothing. He does not recall going to
Gateway Regional Hospital, or being moved to St. Louis University Hospital.
Petitioner knows that he was sent to St. Mary' s for rehabilitation and that he stayed for
about three weeks.
Petitioner testified that he did not have any previous neck problems before the accident.
Petitioner testified that currently he experiences constant pain. He cannot do anything
fast or strenuous. He does not have full range of motion in his neck. His pain is in his shoulders
and goes down into his arms. He states that he has to think before he acts. He did not have these
problems before the accident He stated that all the doctors, Gamet, Boutwell and Crane are
recommending surgery in his neck since everything else has failed.
On cross examination Petitioner stated that he is still a member of the sheet metal
workers union and that he is hired out of the union hall. Drug testing is required by the union
before you can work. A positive test could be a reason for you not to get hired.
Petitioner also testified that he knows that he met Bob the first day he was there but it
was a long time ago. He stated that he may have left early on February 28, but he does not know
why he left early. He said it could have been because he had something with the kids that day.
He does remember putting some fittings together and doing some duct work.
Petitioner testified that he met with Mike and two other guys for the safety meeting, he
identified Respondent's exhibit number 6 as a document he initialed and signed regarding the
topics that were covered that day. He identified his signature and his initials. Mike asked him if
he had done everything, when he said no he had not had the drug test, Mike told him to go get
the test and to come back when he was finished. He stated that he used his truck to drive to the
clinic for the test. He said he went straight from Icon to Gateway; he was not given anything
else to do between Icon and Gateway by Icon. He has no memory of the accident or what
happened, he has read the police reports and they do not jog his memory. He has no memory of
time after the accident for five weeks.
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The Respondent called MI. Robert Belobraydic to testify. Mr. Belobraydic is the shop
foreman for the Respondent. He testified that his duties included controlling man power,
assigning work, keeping the employees from just standing around and measuring and fabricating.
New employees see Mr. Belobraydic first. He conducts orientation which is the same for
everyone. Mr. Belobraydic is a member of the union. He met the Petitioner for the first time on
February 28,2011. The Petitioner started about 7:00a.m. that day. Mr. Belobraydic took the
Petitioner through the shop, like he does with all new employees. They go over shop safety and
a list of all the machines, and then he shows them how to operate the various machines.
Respondent has 20 machines that are explained to them and that the Respondent makes sure they
know how to safely operate. He stated that Respondent has some newer machines that other
shops do not have. The orientation takes about one hour to one hour and fifteen minutes, plus
the paperwork. Mr. Belobraydic testified that the Petitioner told him that he had to leave early
that day because he said he had water in his basement. Petitioner left before the first break at
9:30a.m. Petitioner was paid for two hours of work that day pursuant to the union agreement.
Although the responsibility for drug testing is his, Mr. Belobraydic does not remember
telling the Petitioner to go for the drug test the first day, he remembers that the Petitioner had to
leave that morning because of problems with water at home. MI. Belobraydic stated that several
months after the accident he received a phone call from the Petitioner asking him to keep
Petitioner's tools on the side, that he would send his brother to pick them up.
The Respondent also called Michael Buchana to testify. Mr. Buchana has been employed
by Respondent for five years as the Safety Director. He was working as the safety director on
March 1, 2011. As the safety director he is responsible for orientation of new employees, safety
inspections and worker's compensation cases.
Mr. Buchana did not know the Petitioner prior to February 28, 2011. He met the
Petitioner for the first time on March 1, 2011, in his capacity as safety director. He does not
Jmow why he did not meet the Petitioner when he was at the facility on February 28,201 I, but
he knows that the Petitioner left in the early morning that day.
When Mr. Buchana met with the Petitioner on March 1, 201 I, it was about 8:30a.m.
They went tluough the safety work sheet, including the shop, the worksite and the safety rules.
He had the Petitioner review them and then sign off on them. He also got his W-4 infonnation at
that time. Mr. Buchana identified Respondent' s exhibit number 6 as the cover sheet for the W4
and the safety sheet and other documents from the safety meeting between him and the
Petitioner.
According to Mr. Buchana, the safety meeting on March 1, 20 11, was with Mr. Morris
alone. He was the only new hire. Mr. Buchana noticed that the Petitioner appeared to be
nervous and a bit "shal')'" that day. It is the policy of the company that offers of employment are
subject to passing a drug and alcohol screen. The company has a zero tolerance policy towards
substance abuse in the workplace. He testified that after the safety meeting the Petitioner was
supposed to go for his drug test.
They finished the safety meeting some time after 9:00 a.m., it usually takes from thirty
minutes to an hour. When the meeting was concluded, the Petitioner was sent to Gateway Clinic
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for his drug test. He was not given a specific appointment time nor was he given a time to report
back to work. The clinic is less than a mile from the shop~ it takes about two minutes to get there
from the shop. The Petitioner was not given a specific route to take to get there. Mr. Buchana
identified Respondent's exhibits 2a, 2b, 2c and 2d as depicting routes that-could be taken from
the shop to the clinic with directions, time and distances. Each of which is less than a mile and
according to the computer could be driven in less than two minutes. Mr. Buchana tried them out
and was able to drive each in three minutes or less. The Petitioner was not given any errands to
run for or by the Respondent when he vvas sent for his drug test. Driving for the Respondent is
not included in the job duties for the position that the Petitioner had applied for and would have
gotten if he had passed the drug test.
Mr. Buchana had an appointment outside the facility that morning, so when the meeting
between he and the Petitioner was concluded he left to go to his car. According to Mr. Buchana,
the Petitioner and he walked out of the building at the same time, going to their respective
vehicles. It was 9:30 a.m. when they left.
According to Mr. Buchana the drug test must be passed before anyone is hired. When
potential employees are sent for drug testing it is not compensated time, they are not on the clock
because the company has no control over their time. The clinic is a walk·in clinic and the
majority of the time the test results are obtained instantly, unless the clinic has to send them out
for some reason. Had the Petitioner returned from the clinic with a clean test, he would have
gone on the clock at that point. The Petitioner never returned after leaving for the drug test.
They heard later that he was involved in an automobile accident. Mr. Buchana does not recall
any construction work being done on any of the streets that are in either of the routes between the
clinic and the shop at the time of the· accident.
Mr. Buchana admitted that the Petitioner was paid for two hours on Feb. 28,2011, and
for three hours on March 1, 2011, because the union contract requires it. It is show up time.
Respondent's exhibit number 6 is identified as Morris Information Sheet. It contains five
pages that were identified by both the Petitioner and Mr. Buchana as the docwnents that
Petitioner filled out and went over with Mr. Buchana during the safety meeting. The second
page is identified as the Substance Abuse Policy. The policy states that 'To prevent drug I
alcohol abuse from entering the work force a pre~mployment urine screening to detect the use
of illegal substances, the misuse of prescription medications and I or the abuse of alcohol will be
required for all prospective employees." (R. Ex. 6) It states further that "all offers of
employment will be made subject to the results of a drug test." (REx. 6) The zero tolerance
policy also includes conditions under which current employees can also be required to submit to
drug and alcohol screening, such as when there is an accident at work on the job. It provides for
random drug testing as well. (R Ex. 6)
The police report, (P. Ex. I, R. Ex. 1), indicates that the accident happened at 10:00 a.m.,
it also indicates that the Petitioner who was driving the motor vehicle that drove over a curb,
struck a sign. an occupied motor vehicle and two parked, unoccupied motor vehicles appeared to
be having a seizure after his pick-up truck came to a stop. Witnesses who described the accident
said the Petitioner's vehicle was travelling west on 21 51 street, turning north onto Madison
Avenue when the accident occurred. According to the maps contained in R Ex. 2a, 2b, 2c and
2d, the clinic is east of the shop, not west.
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At the time of the motor vehicle accident the Petitioner sustained multiple injuries and
was in a coma for some time. (P. Ex. 2-9, R. Ex. 7) According to Carl A. Freeman, M .D., the
Petitioner was admitted to the hospital because of a questionable seizure. After assessment,
neurologists felt there was no seizure, and that the decreased level of consciousness was from
alcohol abuse. (P. Ex.3, 5, p. 1) The doctors agree that the Petitioner's current medical
condition is as result of the accident that he was involved in on March 1, 2011, and that he
requires additional treatment, including surgery. (P. Ex. 2-9, R. Ex. 7)

CONCLUSIONS OF LAW
An injury arises out of one's employment if it has its' origin in a risk that is connected to
or incidental to the employment so that there is a causal connection between the employment and
the accidental injury. Technical Tape Corp. vs Industria/Commission, 58 lll. 2d 226, 317 N .E.2d
515 (1974) "Arising out of' is primarily concerned with the causal connection to the
employment. The majority of cases look for facts that establish or demonstrate an increased risk
to which the employee is subjected to by the situation as compared to the risk that the general
public is exposed to.
The burden is on the party seeking the award to prove by a preponderance of credible
evidence the elements of the claim, particularly the prerequisites that the injury complained of
arose out of and in the course of the employment. Hannibal, Inc. v. Industrial Commission, 38
Ill.2d 473, 231 N.E.2d 409, 410 (1967)

An injury is accidental within the meaning of the Worker's Compensation Act when it is
traceable to a definite time, place and cause and occurs in the course of the employment
unexpectedly and without affirmative act or design of the employee. A1atthiessen & Hegeler
Zinc Co. v Industrial Board, 284 Ill. 378, 120 N.E. 2d 249, 251 (1918)
Under the illinois Workers' Compensation Act, a "traveling employee" is defined as an
employee who is required to travel away from the employer's premises in order to perform his
job. Chicago Bridge and Iron, Inc. v. Industrial Commission, 248 lll.App.3d 687, 694, 618
N.E.2d 1143 (5th Dist. 1993).
As a general rule, accidents that occur while an employee is going to or from his or her
place of employment do not arise out of and in the course of employment. Commonwealth
Edison Co. v. Industrial Comm 'n, 86lll. 2d 534, 537-38 (1981); Quarant, 38 ill. 2d at 491;
Urban, 34 lll.2d at 161.

On March 1, 2011 were the Petitioner and the Respondent operating under the
lllinois Worker's Compensation or Occupational Diseases Act and was their relationship
one of employee and employer?
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In general an employee is defined as any person who is in the service of another under
any contract for hire. In this case, the Petitioner admitted that it is a requirement of the union
hall through which he is hired that before union members can work at a job they must undergo
drug and alcohol testing, and that failure to pass the drug and alcohol screening can prevent them
from being hired for a job. The Petitioner further admitted that he had not completed the drug
and alcohol screen on February 28, 20I1, or March I, 201I, when he appeared at Respondent's
place of business for the orientations that were conducted by Mr. Belobraydic and Mr. Buchana.

The Petitioner identified documents that he went over during the safety meeting I
orientation, with Mr. Buchana, including the Substance Abuse Policy, that were contained in
Respondent's exhibit number 6. That policy clearly states that a pre-employment urine screening
must be completed for all prospective employees before they are hired. Petitioner admitted that
he did not complete the urine test prior to his orientation/safety meeting with Mr. Buchana and
that he was told to go get it done and come back so that he could go to work. Both Mr. Buchana
and Mr. Belobraydic testified that before anyone could begin working for Respondent they had
to pass the drug test.
It is uncontested that the Petitioner was in his own vehicle, had not been given a specific
route to take to go for the test, had not been given a specific time to appear for the test, and that
he was not running any errands for the Respondent at the time of the accident. The job that the
Petitioner was being considered for did not include driving for the Respondent as one of his
duties. Petitioner, although he does not remember the route he took, claims he drove straight to
the hospital from the Respondents place of business, less than one mile away. It took him thirty
minutes to do so and according to the reports of the witnesses to the accident he was travelling
west, not east. The Petitioner never testified that he took the drug test or that he passed the drug
test, and did not produce any records of having taken or passed the test.
Petitioner and Mr. Buchana testified that the Petitioner did receive a pay check from the
Respondent for 5 hours of work; two hours worked on Feb. 28, 20I1, and 3 hours worked on
March 1, 2011. Mr. Buchana explained that because Petitioner showed up, and participated in
the orientation around the shop, they were required to pay him for the time by the union. He
described it as show up pay. According to Mr. Buchana that is why he was paid for 3 hours on
March 1, 2011, as well. He showed up, participated in the orientation, filled out paper work in
order to begin working for Respondent, but was unable to start that day because he had not
completed his drug test. He testified further that had the Petitioner passed the test and returned,
be could have clocked in and worked that day.
The Petitioner has not proven by a preponderance of the evidence that an employeremployee relationship existed between the Petitioner and the Respondent on March I, 2011.
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On March 1, 2011 did the Petitioner sustain accidental injuries or was he last
exposed to an occupational disease that arose out of and in the course of employment? Is
the Petitioner's current condition of ill~ being causally connected to this injury or exposure?
Is the Respondent liable for the unpaid medical bills contained in Petitioner's exhibit
number 12? Is the Petitioner entitled to TID from May 25, 2011 through June 21, 2012?
Is the Petitioner entitled to any future medical treatment?

Because no Employee-Employer relationship existed between the Petitioner and the
Respondent at the time the Petitioner was in the automobile accident the other issues are moot.

ORDER OF THE ARBITRATOR

Petitioner failed to prove by a preponderance of the evidence that on March 1, 2011, an
relationship existed between the Petitioner and the Respondent therefore
benefits are denied.
Employee~Employer

Signature of

Aib~~
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STATE OF ILLINOIS

)

) ss.
COUNTY OF SANGAMON

)

D Injured Workers' Benefit Fund (§4(d))

!:g) Affinn and adopt (no changes)

0 Rate Adjusunent Fund (§8(g))
D Second Injury Fund (§8(e)I8)
0 PTD/Fatal denied

D Affinn with changes
D Reverse

D Modify

~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Greg Boltz,
Petitioner,

vs.

NO: 09

International Paper,

we 00715
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Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of medical expenses,
prospective medical expenses, causal connection and being advised of the facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed September 9, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$3,600.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
MB/rnam
0:2/27/14
43

APR 0 9 2014

~~

Q:D!. t4n.t
David L. Gore

-!f4 "J'4?Ld
Stephen Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

BOLTZ. GREG
Employee/Petitioner

Case#

09WC000715

14 I WCC027 0

INTERNATIONAL PAPER
Employer/Respondent

On 9/9/2013, an arbitration decision on this case was filed with the lllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
lfthe Commission reviews this award, interest ofO.OS% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2046 BERG & ROBESON
STEVEWBERG
1217 S 6TH ST PO BOX 2485
SPRINGFIELD, IL 62705

01 BO EVANS & DIXON LLC
KIMMPARKS
211 N BROADWAY SUITE 2500
STLOUIS, MO 63102
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STATE OF ILLINOIS

0 Injured Wo rkers ' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)18)

)SS.
COUNTY OF SANGAMON

)

~ No ne of the above

ILLINOIS WORKERS' COI\1PENSATION COMMISSION
ARBITRATION DECISION
19(b)

GREG BOLTZ

Case # 09 WC 00715

Employee/Petitioner

Consolidated cases: N/A

v.

INTERNATIONAL PAPER
Employer/Respondent

An Applicatio11 for Adjttstment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Springfield, on July 12, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B.

D Was there an employee-employer relationship?

D.

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
0 What was the date of the accident?

E.

D Was timely notice of the accident given to Respondent?

C.

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?

0 What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
G.

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~Is Petitioner entitled to any prospective medical care?
L.

0

What temporary benefits are in dispute?
0 TPD
D Maintenance

D TTD

D Should penalties or fees be imposed upon Respondent?
N. 0 Is Respondent due any credit?

M.

1
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0. Oother
FINDINGS

On the date of accident, January 29, 2006, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $46,1 06.08; the average weekly wage was $922.12.
On the date of accident, Petitioner was 48 years of age, married with 3 dependent children.
Respondent has paid all reasonable and necessary charges for a11 reasonable and necessary medical services.
Respondent shaH be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit for any medical bills paid through its group medical plan for which credit may
be allowed under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner reasonable and necessary medical expenses in the amount of $3,486.60, subject
to the Fee Schedule as provided in Sections 8(a) and 8.2 of the Act.
Respondent shall authorize and pay for the surgery recommended by Dr. Jones and all reasonable costs
associated with that surgery.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Signa~lra~
ICArbDec 19(b)

2

Dale
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GREG BOLTZ

v.

INTERNATIONAL PAPER
09 WC00715
The Arbitrator finds:
Petitioner, 48 years of age, was employed by Respondent on January 29, 2006, as a master mechanic.
On that date Petitioner was involved in an undisputed accident. Petitioner testified he was on the upper deck of a
printing press standing on a ladder four or five feet in the air when a fork truck malfunctioned and he jumped
from the ladder in order to avoid being hit. Petitioner testified he dove over a tool box and landed flat on the
left side of his body. Petitioner testified his left arm was extended and he was leaning towards the left.
Petitioner testified it "hurt like hell" and he testified he experienced pain in his left butt cheek and left shoulder.
Petitioner presented to Carle Foundation Physician Services Occupational Medicine on January 30,
2006. Petitioner described an injury occurring the day before. The report notes "He [Petitioner] reports that he
was putting in a 6 unit stack weighing 1,000 pounds into a truck. He was standing on the 4th rung of a ladder to
do this. The unit slipped and fell towards him. He used his left arm to try to push it away. He fell off the
ladder and landed on his left buttock. He presents today with complaints of left buttock pain, as well as bilateral
shoulder soreness and left elbow soreness." (PX 3) Overhead range of motion was limited due to pain.
Petitioner's left elbow and buttock were tender with palpation. Petitioner was diagnosed with bilateral shoulder
pain, a soft tissue injury to the left buttock and a left elbow contusion. Petitioner was advised to use ice and
Ibuprofen; however, Petitioner reported he preferred to use aspirin. Petitioner was given work restrictions and
was to return for a follow-up visit in a few days, or sooner, if necessary. The note is signed by Janet Baker,
APN. (PX 1)
Petitioner returned for follow-up care on February 2, 2006. At that time he was examined by Dr. Bettina
Collin, who recorded the following history: "The patient reports that on Monday he was on a ladder about 4 feet
off the ground and the support that was holding up the roof they were working on broke. Everything started to
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slide in the direction of where the patient was with his ladder. In order to avoid being hit by a ton of material,
he jumped off the ladder and fell to the ground and landed on his left side hurting his left shoulder and left hip.
He reports that he did not pass out. He actually rolled out of the way of the debris falling on the ground where
he lay." (PX 3) Petitioner reported he had been up and around but experiencing more pain in his left shoulder,
elbow, and hip, along with a bruise "in that area." Petitioner's primary complaints that day were stiffness and
pain in his left shoulder. Physical examination revealed tenderness on palpation around the deltoid muscle,
mainly anteriorly and posteriorly, but no tenderness on the biceps insertion or deltoid muscle insertion. He had
full range of motion of his left elbow and left wrist albeit some occasional crepitus when his elbow was flexed
and extended. Bilaterally, Petitioner had normal capillary refi11, normal radial pulses, and normal sensation
bilaterally. He had a large purplish hematoma on the left buttock area. An x-ray of the left shoulder and left
elbow was ordered. Petitioner was also told to call back if he started getting stiff in the next two weeks and the
doctor noted he might benefit from physical therapy. Petitioner was instructed to return to the clinic "prn" if
there was any worsening of his symptoms. Work restrictions were given. (PX 3)
X-rays were taken of Petitioner's left shoulder on February 2, 2006 and revealed intact bony structures
with well maintained joints and no sign of any fracture or acute joint injury. X-rays of Petitioner's elbow taken
the same day were also normal. (PX 3)
Petitioner continued working for Respondent and sought no further treatment until February 8, 2007, a
little over a year after his accident and his last visit with Occupational Medicine.
Petitioner presented to Dr. Dycoco on February 8, 2007. The doctor's note indicates "The patient is
complaining of pain on the right shoulder. Claims he was injured a year ago at work, he over-stretched his right
shoulder. Since then he has had intermittent, persistent pain. He was seen by a company physician. X-rays did
not show any findings. He still has some pain on the left shoulder, especially on trying to lift something.
Sometimes has limitation of motion, especially on hyper-extension. He wants to have an MRI but the company
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physician advised him to see his family physician. Will refer to orthopedic surgeon of possible rotator cuff
injury. He is otherwise doing well." (PX 4)
Petitioner was next examined by Dr. Jones on February 20, 2007. The level of pain is recorded as "10 at
its worst." (PX 5) The history of the accident indicates "standing on step ladder et fork truck raised up et fell
toward pt. pt jumped onto concrete landing on Lt side to avoid being hit." (PX 5) On March 1, 2007, Petitioner
underwent an injection in the left anterior glenohumeral joint space. (PX 5)
On March 2, 2007, an MRI of Petitioner's left shoulder with contrast was performed. The impression
was a partial articular surface tear, distal supraspinatus, estimated at less than 50%, and tendinosis, distal
infraspinatus, versus old strain injury. The labral signal was normal. (PX 5)
Dr. Jones' note of March 6, 2007 indicates he reviewed the MRI and recommended a steroid injection
and, if there was no change, to proceed with arthroscopic surgery.
The doctor's note from March 7, 2007 indicates Petitioner was notified to advise him that Dr. Jones had
reviewed the MRI of his left shoulder and noted no RCT (rotator cuff tear). A steroid injection was
recommended. Petitioner wished to proceed with the injection and an appointment was given for March 13,
2007. (PX 5)
Petitioner returned to Dr. Jones on March 13, 2007 and underwent the injection. (PX 5)
Dr. Jones' notes indicate on March 27,2007, Petitioner was contacted and reported the injection did help
and he was to call as needed. (PX 5)
Petitioner signed his Application for Adjustment of Claim on May 31, 2007 claiming he injured his left
shoulder and arm on/about January 8, 2006. (AX 2)
Petitioner underwent no treatment between March 13, 2007 and November of 2007.
According to Dr. Jones' office notes Petitioner called on November 7, 2007 asking for an appointment
for his left shoulder and reporting it felt like his shoulder had popped out of joint and then popped back in.
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Petitioner was given an appointment for November 15, 2007 which he did not keep. (PX 5) At arbitration
Petitioner testified he did not recall having scheduled an appointment or missing same in November of 2007.
On March 10, 2011, over five years after the work accident, Petitioner was seen by Dr. Kohlmann. At
that time he complained of pain in the posterior shoulder below the spine of the scapula near the level of the
glenohumeral joint or medial to that. He reported the symptoms had been intermittent since the injury.
Petitioner reported to Dr. Kohlmann that he built cars for a living at home which involved some lifting, and that
he didi other things that aggravated it, like recently trying to lift his deer stand into the truck which hurt.
Petitioner reported viewing the current problem as a continuation of the problem he had from the day of his
injury. Physical examination revealed well developed shoulder muscles bilaterally with no muscle atrophy
anywhere in the left posterior shoulder. Strength was equal and his only complaint of pain was in the posterior
shoulder. There was no clicking, popping or catching, and no bony tender spots anywhere in the left shoulder.
There was also no shoulder instability. (PX 6)
An l\1RI of Petitioner's left shoulder was performed on May 5, 2011. The lvfRI revealed partial tears
SST involving the articulating fibers. Since the previous examination, there was now greater than 70% tear of
the articular fibers with several bursal fibers remaining. A small through-and-through tear of the SST could be
excluded by l\1RI arthrogram if clinically warranted. (PX 6)
Petitioner followed up with Dr. Kohlmann on May 19, 2011. On that date, Dr. Kohlmann recommended
Petitioner return to the same facility that did the original MRI and arthrogram so the two studies could be
compared. (PX 6)
An MRI arthrogram was performed on June 2, 2011. Dr. Kohlmann reviewed the results and indicated
in his note of June 30, 2011, that Petitioner was in no hurry to have aggressive treatment. At that time,
Petitioner did not even wish to try a cortisone shot. (PX 6)
In his report of September 8, 2011, Dr. Kohlmann indicated he reviewed the MRI of Petitioner's left
shoulder done on June 2, 2011 and compared it to the prior MRI done five to six years ago. Dr. Kohlmann
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indicated "They looked the same to me." (PX 6) Dr. Kohlmann indicated there was no full thickness cuff tear
and there was no evidence for even really serious bursitis. (PX 6) A subdeltoid steroid injection was performed
on that date.
Petitioner was next seen by Dr. Jones on January 10, 2012 at which time he continued to complain of
pain in the left shoulder. Dr. Jones noted moderate to severe osteoarthritis on x-rays and informed Petitioner he
should contact him if he wished to proceed with the surgery. (PX 6) That was the last date Petitioner was seen
for treatment.
Petitioner was seen by Dr. Milne at the request of Respondent on January 15, 2013. Dr. Milne's history
indicated Petitioner was probably five feet off the ground on a ladder at the time of the injury and he jumped off
to avoid being hit by the deck. He reported landing on his outstretched arm. Petitioner reported having a third
MRl but Dr. Milne noted there was no record of a third study. Dr. Milne's examination revealed the left
shoulder was without edema or erythema. Passive range of motion was full and he had pain with Speed's
testing. He had a positive Hawkin's test and no pain with O'Brien's testing. Radial pulse was 2+ and equal
bilaterally and sensation was grossly intact to light touch. The right side was free from abnormality. X-rays of
the left shoulder taken by Dr. Milne showed acromioclavicular joint arthrosis. Dr. Milne's diagnosis was left
shoulder partial thickness rotator cuff tear, possible superior labral tear, left shoulder impingement syndrome,
and left shoulder mild to moderate acromioclavicular joint arthrosis. Dr. Milne initially indicated it was his
opinion the work-related injury was at least an aggravating factor in Petitioner's current complaints, if not the
primary and prevailing factor; however, after being asked tore-review the records, Dr. Milne indicated that
given the significant gaps in Petitioner's treatment, both between 2006 and 2007, and also between 2007 and
2011, during which Petitioner did not seek treatment and was active with businesses away from his full-time
employment with Respondent, and engaged in hobbies such as hunting, Dr. Milne indicated he felt Petitioner
likely suffered a shoulder contusion at the time of his injury and went back to an asymptomatic shoulder for
long periods of time. For that reason, he indicated he did not believe a significant structural abnormality
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occurred at the time of his initial injury and therefore he did not feel there was a direct causal relationship
between any currently recommended treatment and the work injury of January 29, 2006. Respondent's
attorney's correspondence to Dr. Milne setting forth the medical evidence was submitted as part of Petitioner's
Exhibit 9. The letter refers to a business listed as Boltz Lathe & Mill Services & Custom Automotive
Fabrication and references pictures of numerous deer heads mounted on the wall. There is also a reference to
Petitioner selling a car one-bay and killing and harvesting several deer in 2008 and 2010. Those activities were
admitted to by Petitioner at the time of trial.
Petitioner submitted an initial opinion regarding causation from Dr. Jones dated March 6, 2012 which
indicates "His pain has persisted since his injury on January 29, 2006. I do not have any other information that
he has had shoulder pain or treatments prior to this incident." (PX 8) On February 14, 2013, Dr. Jones indicated
"In regards to his shoulder problem requiring interventions to include conservative management as well as the
recommended arthroscopic evaluation, I do feel that his injury at the time of work could have caused or
aggravated a pre-existing condition to require this. The patient did not, to my knowledge, have any symptoms
prior to this incident." (PX 8)
At the time of arbitration Petitioner amended his Application for Adjustment of Claim, without
objection, to reflect an accident date of January 29, 2006. (AX 2)
Petitioner denied any problems with his left shoulder prior to his work accident.
Petitioner testified that he was sent to Carle Foundation Physician Services at the request of Respondent
and that the information contained in the initial treating medical records (Carle Foundation Physician Services
Occupational Medicine) is not consistent with what he told the nurse and is not consistent with what happened.
Petitioner testified he was not given a prescription for physical therapy as far as he could recall. Petitioner
further testified that for several months he could not raise his left arm above shoulder level. Petitioner testified
it was very sore and it kept "popping out of place."
Petitioner testified his shoulder has never been pain free since the accident of January 29, 2006.
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Petitioner testified he went in several times to his employer and reported continual pain. He also testified
that he was eventually told to stop coming in and reporting his pain. According to Petitioner he went in to his
employer and asked about seeing a doctor because his shoulder was no better and "that' s when things started."
Petitioner testified he was told his case was " over" and he had to see a doctor on his own. Petitioner explained
that he then went to his family doctor, Dr. Dycoco, in February of 2007. Dr. Dycoco then referred him to Dr.
Tyler Jones. Petitioner testified that when he was examined by Dr. Jones, there was a "dent" in the back of his
shoulder near the top; however, that dent is better now. According to Petitioner, Dr. Jones ordered an MRI of
his left shoulder followed by a steroid injection which only afforded him about one week of relief. Petitioner's
symptoms continued and Dr. Jones recommended surgery. Petitioner testified he called Dr. Jones' office on
November 7, 2007 indicating he was still in pain and wanted to proceed with surgery. He did not recall an
appointment being scheduled for November 151h as he was on vacation at that time.
Petitioner testified he continued to work thereafter with ongoing symptoms in his left shoulder.
Petitioner testified he has not had surgery although it has been recommended. He testified it is now time to
have the surgery because of the pain. Petitioner testified he is left-hand dominant.
Petitioner testified that he was accompanied by a safety person, Scott Fisher, when he went to Dr.
Kohlman, Respondent's company doctor, in March of 2011. Petitioner denied any new injuries to his left
shoulder prior to that appointment. He testified that his pain never stopped nor did it improve throughout the
foregoing time period.
Petitioner testified he formerly had a business involving the building/rebuilding of cars. He testified he
shut the doors about four years ago or approximately 2009. Petitioner denied injuring his left shoulder while
engaged in activities associated with that business (cutting, welding, and fabricating of pro street cars).
Petitioner acknowledged he is a deer hunter and uses both a bow and gun. He holds the stock of his
hunting rifle with his right shoulder and holds the bow with his right hand. Petitioner denied injuring his left
shoulder while hunting.
9
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Petitioner testified that when he rolls over at night he must hold his arm in order to roll over. He denied
being able to throw a softball or football hard. Petitioner described a "toothache pain" in his left shoulder and
the inability to lift like he formerly did. Petitioner testified there are certain motions/tasks at work that he will
not perform. Finally, Petitioner described himself as "hard headed" and wanting to put off surgery because he
has been reluctant to proceed with it. Petitioner denied any new injuries to his left shoulder since his last office
visit with Dr. Jones.
On cross-examination Petitioner testified to hip, shoulder, and elbow complaints at his February 2, 2006
office visit. Petitioner also testified that the office visit with Dr. Dycoco on February 8, 2007 was for left
shoulder complaints, not his right shoulder. Petitioner denied every having any right shoulder complaints.
On further cross-examination Petitioner acknowledged selling a car (an El Camino) in January of 2007.
Petitioner worked on the car in 2006 and information pertaining to it is found in RX I . Petitioner testified that
he rarely works on vehicles after his work because he is too tired. He may work on them on his days off and he
believes he easily put 80 hours into the El Camino. Petitioner acknowledged hunting and fishing since 2006
without needing any pain medication.
Petitioner also testified on cross-examination that he has to raise his left arm above his shoulder to
perform Jots of work activities. He acknowledged using ladders at home and putting lights on a tree every year
during the ho1idays using a pole with a hook on the end. Petitioner testified his shoulder has always bothered
him both at work and in his personal activities.
No depositions were taken by either party.
The issues in dispute are causal connection, past medical services and prospective medical care.

The Arbitrator concludes:
1. Causal Connection.
While there are some discrepancies between Petitioner' s account of what he told early medical providers
and what is contained in those office notes themselves, Respondent does not dispute accident and its causation
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defense appears centered on Petitioner's gaps in treatment, outside activities, and Petitioner's credibility
regarding his ongoing complaints and symptoms. At the outset the Arbitrator concludes that Petitioner was a
credible witness. He was very candid in acknowledging his activities outside of work and what he notices about
his left shoulder and when. The bottom line is that Petitioner injured his left shoulder in an undisputed accident,
His reluctance to have surgery and his ability to continue working and living despite ongoing complaints of pain
is believable. While time has passed and he has undergone gaps in treatment, his 2006 work accident continues
to be~ cause of his ongoing complaints and need for surgery. He has had no subsequent injuries. This is not a
case in which a shoulder tear was noted years after the accident; rather, the tear was noted within a reasonable
time after the accident and has increased/worsened over time and with activity, including work. Surgery was
recommended for the partial tear early on and Petitioner chose to wait. The tear is still there and now Petitioner
wishes to proceed with surgery. Petitioner's current condition of ill-being in his left shoulder is causally
connected to his work accident of January 29, 2006. In support thereof, the Arbitrator notes, Petitioner's
credible testimony, a chain of events, and the more credible opinion of Dr. Jones over that of Dr. Milne. Dr.
Milne originally opined that Petitioner's condition was causally related to the accident. It was only after being
presented with additional information that he changed his opinion and even then he conditioned his changed
opinion on the accuracy of the reported information. That infonnation was not correct. Petitioner was not
asymptomatic for long periods of time. The Arbitrator also notes that Petitioner's testimony regarding his
multiple conversations with Respondent's representatives regarding his ongoing complaints and desire for
treatment was not rebutted, further supports Petitioner's credibility, and provides a connective thread between
Petitioner's accident and the 2007 MRI findings, despite no intervening treatment. While Dr. Dycoco's
February of 2007 office visit contains a reference to the "right shoulder" a reading of the entire office allows
one to reasonably infer that was a typographical error as the examination and findings noted in the note
reference only Petitioner's left shoulder.
Petitioner' s left elbow and buttocks contusions appear to have resolved.
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Petitioner's exhibit number 2 consists of medical bills submitted by Petitioner. The Arbitrator finds the
bill from Dr. Tyler Jones, with an outstanding balance in the amount of $213.00 to be reasonable and necessary
and related to Petitioner's accident. According to that bill, Petitioner has paid $65.00 himself and BCBS of
Illinois has paid $147.00. The Arbitrator orders that Respondent pay the outstanding balance of $213.00
pursuant to the Fee Scheduled under the Illinois Workers' Compensation Act and to pay $65.00 to Petitioner for
the bills that he paid himself and to satisfy any subrogation from BCBS for their payment to Dr. Jones. The bill
from Decatur Memorial Hospital in the amount of $3,041.68 is found by the Arbitrator to be reasonable,
necessary and related to Petitioner's injury and Respondent is ordered to pay that bill, pursuant to the Fee
Scheduled under the Illinois Workers' Compensation Act, to Petitioner so he can pay the bill to Decatur
Memorial Hospital. Additionally, Respondent is ordered to pay the sum of $171.92 to Petitioner for his direct
payments to Decatur Memorial Hospital as outlined on that bill The bill with Dr. Kohlman showing a balance of
$60.00 is found to be reasonable, necessary and related to Petitioner's injury and Respondent is ordered to pay
that bill pursuant to any contract they may have with their plant physician, Dr. James Kohlman and if no
specific contract exists, then pursuant to the fee schedule under the Illinois Workers' Compensation Act.
3.

Prospective Medical

Dr. Jones has recommended that Petitioner undergo surgical intervention to his left shoulder and the
Petitioner has indicated that he is desirous of having that surgery so he can hopefully see some improvement in
his shoulder condition.(PX5;8) Dr. Milne also was of the opinion that Petitioner would need surgical
intervention.(PX9) Therefore, the Arbitrator concludes that the recommended surgery is a reasonable and
necessary treatment mode to attempt to cure Petitioner of his condition of ill-being and orders Respondent to
pay all reasonable costs, pursuant to the fee schedule of the Illinois Workers' Compensation Act, for all
treatment associated with the Petitioner' s recommended surgery and recovery from the same.

****************************************************************************************
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STATE OF ILLINOIS

COUNTY OF MADISON

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Adele Shanklin,
Petitioner,

vs.

No: 11 we 01267
12 we 39898

141WCC0271
Belleville Shoe Company,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under Section 19(b) of the Act having been filed by Petitioner
herein and notice given to all parties, the Commission, after considering the issues of accident,
medical expenses, and effect of prior settlement, and being advised of the facts and law, clarifies
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.
At hearing, Petitioner's attorney stated that claim 11 WC 001267 was filed for the same
injury as 12 WC 39898 but was missing a date of accident upon initial filing. The 12 WC 39898
claim was intended to be a correction of the 11 WC 01267 application, but a new claim number
was assigned. Both claims allege an injury on September 20, 201 0 and were consolidated for
hearing on November 29, 2012. A single arbitration decision was issued for both claims on
December 31, 2012.
After considering the entire record, the Commission clarifies the Decision of the
Arbitrator and otherwise affirms and adopts the Decision of the Arbitrator for the reasons set
forth below.
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Arbitrator Granada found in his December 31, 2012 decision that Petitioner failed to
prove that she sustained an accidental injury on September 20, 2010. Petitioner testified at
hearing that she was working at Respondent's factory on September 20, 201 0 trimming boots
coming off the line when something popped and caused pain in her left shoulder and she
experienced additional pain in her right hand and left elbow. Petitioner further testified that she
did not notice any gradual onset of symptoms in the months leading up to September 20, 2010
and that she did not report her complaints until after she received payment for prior workers'
compensation claims which had been recently settled. The arbitrator noted Dr. Brown's
treatment record of November 8, 2010 stated Petitioner reported recurrent numbness in her right
hand and left little finger which she had been experiencing for the past three to four months, and
she had no specific injury that she could recall. Petitioner also treated with Dr. Miller on
November 8, 2010, and his record indicates that Petitioner gave a history of bilateral shoulder
pain, left greater than right, for a six month period with escalation of her symptoms beginning in
September and no specific injury was noted. The Arbitrator found Petitioner's testimony that she
sustained a specific injury on September 20, 2010 disingenuous and not credible. The evidence
did not support an accidental injury on that date, and the medical records in evidence indicate
symptoms for several months before November 2010 without specific injury. The Commission
agrees and affirms and adopts the Arbitrator's finding that Petitioner did not sustain an accident
that arose out of and in the course of employment on September 20, 2010.
Prior to the current claims at issue here, Petitioner filed Applications for Adjustment of
Claim which were assigned case numbers 09 WC 19807 and 09 WC 8806 for injuries allegedly
sustained in the scope and course of employment for Respondent on August 1, 2008 and
December 3, 2008. In both prior claims, Petitioner alleged injury to her bilateral hands, wrists,
elbows, arms and body as a whole. A consolidated settlement on claims 09 WC 8006 and 09 WC
19087 was approved on August 24, 2010 by an arbitrator for alleged injuries to the bilateral
hands and arms, right leg, back, spine and body as a whole. The terms stated the agreement
represented the full and final settlement of all claims from the alleged accidents of August 1,
2008 and December 3, 2008 and any aggravating incidents, accidents or exacerbations to date.
The parties agreed at hearing that the settlement contract approved on August 24, 2010 was
intended to compensate Petitioner for any injuries suffered through the date of approval.
Arbitrator Granada found that, based on the history Petitioner relayed to her treating physicians
for the September 20, 20 I 0 claim, her hand, arm and shoulder complaints began three to six
months prior to November 8, 2010, and Petitioner admitted at hearing that she waited to seek
treatment for her complaints until after she received payment for the settlement approved on
August 24, 2010. Therefore, the Arbitrator found that Petitioner's claims 11 WC 001267 and 12
WC 39898 to her upper extremities was barred by the August 24,2010 settlement contract.
The Commission clarifies the Arbitrator's finding with regard to the bar of claims t 1 WC
1267 and 12 WC 39898 due to the prior settlement approved August 24,2010 for claims 09 WC
19087 and 09 WC 8006. The Arbitrator found Petitioner failed to prove she sustained an accident
in the scope and course of employment on September 20, 2010. The Arbitrator stated in his
decision that based on the history Petitioner gave her treating physicians, her hand, arm and
shoulder problems actually began three to six months prior to November 8, 2010. Respondent
argues, and the Commission agrees, that the Arbitrator was stating that the August 24, 2010
settlement contract would bar a claim for injuries three to six months prior to November 8, 2010
if the Commission were to modify the alleged accident/manifestation date to conform to the
credible medical records in evidence. If the Commission were to modify the alleged accident
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date to conform to the credible evidence, the accident date would fall in the period of May 8 to
August 8, 2010. This is squarely in the time period in the terms of settlement approved on
August 24, 20 I 0 covering any aggravating incidents, accidents or exacerbations Petitioner might
suffer. The Commission finds that had the accident or manifestation date been modified to
conform to the credible evidence in the record, the Petitioner's claims II WC 1267 and 12 WC
39898 would be barred by the terms of settlement for claims 09 we 19087 and 09 we 8006.
All else is otherwise affirmed and adopted. Claims denied.
IT IS THEREFORE ORDERED BY THE COMMISSION that the December 31, 2012
Decision of the Arbitrator is hereby clarified and otherwise affirmed or adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:
drd/adc
o-1 0/29/13
68

APR 1 1 2014
Daniel R. Donohoo

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

SHANKLIN, ADELE
Employee/Petitioner

BELLEVILLE SHOE MANUFACTURING CO
Employer/Respondent

Case#

11WC001267
12WC039898
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On 12/31/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2424 SAUTER SULLIVAN LLC
MICHAEL KNEPPER
3415 HAMPTON AVE
ST LOUIS, MO 63139

0180 EVANS & DIXON LLC
MARILYN C PHILLIPS
211 N BROADWAY SUITE 2500
STLOUIS, MO 63102

I

STATE OF U.LINOIS

)

0
0
0

)SS.

COUNTY OF MADISON

)

Injured Workers' Benefit Fund (§..J(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Adele Shanklin
Employee/Petitioner

Case #

11 WC 1267

Consolidated cases: 12 WC 39898

v.

Belleville Shoe Manufacturing Co.
Employer/Respondent
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Collinsville, on November 29, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was tpere an employee-employer relationship?
C. [8] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. [8] What was the date of the accident?
E. [8] Was timely notice of the accident given to Respondent?
F. [8] Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
K.
0 TPD
0 Maintenance
0 TID
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. ~Other Whether prior settlement bars this claim.

D

D
D

D

D

D
D
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~:::1 O~e:!.!.!f£tiQ ge!l.bject to the provisions of ilie Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $18.862.35; the average weekly wage was $400.01.
On the date of accident, Petitioner was 53 years of age, single with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

The Arbitrator finds petitioner failed to prove she sustained an accident arising out of and in the course of her
employment on September 20, 2010.
The Arbitrator finds this claim is barred by petitioner's settlement contract regarding 09 WC 8006 and 09 WC
19087.
No benefits are awarded. These claims are denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

12120/12
Date

ICArbDec p. 2

OEC 31 2012
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Findings of Fact
Petitioner was hired by respondent on May 20,2008. She testified that her job as a rubber trimmer required her
to trim excess rubber off boot soles using a chest level trimming wheel machine and pliers. She sustained
injuries to her hands, wrists, elbows, arms and body as a whole due to repetitive trauma with a manifestation
date of August 1, 2008 (09 WC 19087). On December 3, 2008, Petitioner slipped and fell sustaining injuries to
her back, spine, right knee, and body as a whole (09 WC 8006). Resp. Exs. l & 2.
On October 9, 2009, Petitioner underwent a right ulnar nerve transposition. On October 30, 2009, she
underwent left ulnar nerve transposition and carpal tunnel releases. These surgeries were performed by Dr.
Brown of The Orthopedic Center of St. Louis, to whom she had been referred by her attorney. On December
28,2009, Dr. Brown released her from care to follow up as needed. Resp. Ex. 4.
Both 09 WC 8006 and 09 WC 19087 were settled at the same time by a settlement contract approved on August
24,2010. The terms of that contract read as follows:
Respondent to pay petitioner the sum of $23,84854 representing 17 5% permanent partial
disability to petitioner's right arm, 15% permanent partial disability to petitioner's left arm, 15%
permanent partial disability to petitioner's left hand and .4% permanent partial disability to
petitioner's body as a whole in full and final settlement of all claims resulting from the alleged
incidents of on or about 08/01108 and 12103/08 and any aggravating_ incidents. accidents or
exacerbations to date to be paid in a lump sum. Disputes include: (l) Accident; (2) Causation;
(3) Nature and extent of disability; (4) Amount of temporary total disability benefits, if any, to
which petitioner may be entitled; (5) Responsibility for any treatment expense that has been
incurred or may be incurred in the future. Respondent disputes all unpaid treatment expense. It
is the purpose of this contract to effect a final settlement without the right of either party to
reopen this case under any provision of the Workers' Compensation Laws of Illinois, Missouri or
any other jurisdiction except respondent waives no rights pursuant to Section 5(b) of the Illinois
Workers' Compensation Act or any other subrogation interest. (Emphasis added.) Resp. Ex. 2.
At Arbitration on November 29, 2012, Petitioner testified that while at work trimming on September 20,2010,
something popped in her left shoulder. She complained of pain in her right wrist, left elbow, and left shoulder
and claimed that she had no problems in the months preceding September 20, 2010. She admitted she did not
report her current problems until she received the settlement payment for her two prior claims. After she
received her money, she returned to Dr. Brown.
On November 8, 2010, Petitioner complained to Dr. Brown of having experienced recurrent numbness in her
right hand and left little finger for the last three to four months. She could recall no specific traumatic injury.
He ordered nerve conduction studies and allowed her to continue working full duty. Resp. Ex. 4; Pet. Ex. 2.
On November 8, 2010, Petitioner also saw Dr. Miller of The Orthopedic Center of St. Louis and reported a six
month history of bilateral shoulder pain, left greater than right, with an escalation in September. Pet. Ex. 3,
Personal Information Sheet; Pet. Ex. 6, 19. Her pain bothered her most with reaching, overhead movements.
He found tenderness over the left biceps groove and posterior capsule. He also found left sided pain on active
motion, and a catching on internal and external rotation. X-rays revealed bilateral AC joint degenerative joint
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disease. His assessment was left shoulder; rule out rotator cuff tear, likely due to repetitive use. He allowed her
to continue working and requested an MRI arthrogram. Pet. Ex. 3; Pet. Ex. 6, Depo. Ex. B. Dr. Miller testified
that he spoke with Petitioner about any specific injuries and she did not report any one particular event, but
rather described a gradual onset of bilateral shoulder symptoms, left worse than right. Pet. Ex. 6, 6-7.
On November 17,2010, Petitioner saw Dr. Phillips. She told him that after her surgery she was better, but about
four months later she had an exacerbation of the left medial elbow pain and a sudden onset of numbness in the
fifth finger. Electrodiagnostic studies performed on that date revealed improved right ulnar and left median
nerve studies consistent with decompression in the normal range. There was mild demyelinative median
sensory neuropathy across the right carpal tunnel, slowing of the left ulnar motor conduction velocity across the
elbow with a decrement in the ulnar sensory responses consistent with recurrent left ulnar neuropathy across the
elbow. Dr. Phillips recorded no history of a specific injury. Pet. Ex.4.
On November 17, 2010, Dr. Brown reviewed Petitioner's November 17, 2010 electrical studies and diagnosed
recurrent left cubital tunnel syndrome and right carpal tunnel syndrome. He recommended surgery. Pet. Ex. 2.
On November 17,2010, Petitioner underwent a left shoulder arthrogram which Dr. Wu, the radiologist, found
revealed mild distal supraspinatus and infraspinatus tendinosis, no tendon rupture or retraction;
acromioclavicular osteoarthritic disease; and, no discrete labral tear. Pet. Ex. 5.
When Petitioner saw Dr. Brown on December 1, 2010, she reported that her symptoms had not improved. He
found tenderness on the transposed ulnar nerve at the left. TineI' s also induced some discomfort. She had
positive Tinel's and direct compression test at the right carpal tunnel. His impression was recurrent left cubital
tunnel syndrome and right carpal tunnel syndrome. He recommended surgical intervention, but allowed her to
continue working full duty pending surgery. Pet. Ex. 2.
Petitioner also saw Dr. Miller on December 1, 2010. She described her job duties as pulling and tugging on
rubber. The doctor noted: "She puts boots on a cutting machine. Evidently, she does 150 boots an hour." Dr.
Miller assumed Petitioner had a history of several months of bilateral shoulder pain. She demonstrated a loss of
strength and rotation left more than right, with a catch on internal and external rotation on the left. Petitioner
told the doctor that the intraarticular cortisone injection performed at the same time as the MRI arthrogram did
not help her symptoms. She complained of a great deal of biceps pain and anterior shoulder pain. His
assessment was "Left shoulder: Rule out biceps tendon partial tear." He recommended a left shoulder
diagnostic arthroscopy and biceps tenodesis. Pet. Ex. 3; Pet. Ex. 6, Depo. Ex. B.
Petitioner was evaluated by Dr. Mirkin at respondent's request on March 14, 2011. She told him that she began
to develop pain in her left shoulder, elbows and hands on September 20,2010 while performing her normal job
of cutting. He noted she had undergone bilateral elbow surgery and a left carpal tunnel release in 2009.
Petitioner said she had enjoyed post-operative improvement, but her symptoms recurred. Resp. Ex. 5, Depo.
Ex.2.
Petitioner complained to Dr. Mirkin of aches and pains over her entire body, and in particular in her shoulders,
elbows and wrists. On physical examination he found she had full range of motion in her shoulders, mild
tenderness in the anterior aspect of the left shoulder, a negative supraspinatus sign, a negative impingement
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sign, negative Tinel's over both carpal tunnels, some tenderness over the left ulnar nerve and healed incisions
on the left and right ulnar nerves. Her shoulder x-rays were normal. Resp. Ex. 5, Depo. Ex. 2.
Dr. Mirkin reported that Petitioner had developed recurrent cubital tunnel syndrome and carpal tunnel
symptoms which were related to her prior injury in 2009, and were unrelated to any incident occurring on
September 20, 2010. He also found mild left shoulder supraspinatus tendinitis. He found no indication for
biceps tenodesis unless an abnormality could be confirmed on the MRI by a competent radiologist. He found
Petitioner could work without restriction. Resp. Ex. 5, Depo. Ex. 2.

On May 16,2011, Dr. Miller recommended a diagnostic arthroscopy. He explained that the likely intervention
for an intrasubstance biceps tear was biceps tenodesis. He explained that biceps tendon pathology was typically
related to repetitive pushing and pulling. He found a causal relationship between her job and the development
of the biceps tendon problem. Pet. Ex. 6, Depo. Ex. B.
At Arbitration Petitioner complained of pain in her right wrist, left elbow, and left shoulder. She testified that
she wanted to undergo the treatment recommended by Drs. Brown and Miller to relieve her pain. She was
continuing to work without restriction.

Regarding the Disputed Issues the Arbitrator Finds as Follows:
1. Whether Petitioner sustained an accident at work on September 20, 2010.
The Arbitrator finds Petitioner failed to prove she sustained an accidental injury arising out of and in the course
of her employment with respondent on September 20,2010.
At Arbitration on direct examination Petitioner testified that on September 20,2010: "I was trimming the boots,
trimming the boots, and then something popped and that's when I reported it to my supervisor." She explained
that the popping had been in her left shoulder, and at that time she also experienced pain in her right hand, and
her left elbow. She testified that she did not notice a gradual onset of symptoms in the months leading up to
September 20,2010.
Dr. Brown's records indicate that on November 8, 2010, Petitioner reported experiencing recurrent numbness in
her right hand and left little finger for the last three to four months, and that she could recall no specific
traumatic injury. Resp. Ex. 4; Pet. Ex. 2. Petitioner admitted she told Dr. Brown she could recall no specific
injury that caused her symptoms. She said she did not remember telling Dr. Brown her symptoms began three
or four months earlier, but was confident the history in his report was accurate.
Petitioner testified that she told Dr. Miller she had suffered a specific incident at work with a popping in her
shoulder. Dr. Miller's records indicate that on November 8, 2010, Petitioner gave a history of having
experienced bilateral shoulder pain, left greater than right, for six months with an escalation in September. No
specific injury was detailed in his records, or in the Personal Information form completed by Petitioner herself
on that date. Pet. Ex. 3, Personal Information Sheet; Pet. Ex. 6, 19. Petitioner agreed that if Dr. Miller testified
that the intake report said six months, he would have been accurate.

Adele Shanklin v. Belleville Shoe Manufacturing Co., 11 WC 1267, 12 WC 39898
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At Arbitration, Petitioner admitted that she did not report the problems of which she complained at trial until
she received payment for her prior claim. She admitted that after she received her settlement check, she went to
Dr. Brown with complaints of recurrent right hand numbness and numbness in her left little finger.
The Arbitrator finds Petitioner's testimony that she sustained a discrete injury on September 20, 2010
disingenuous, and not credible. The Arbitrator finds that although Petitioner claimed she sustained an
accidental injury on September 20, 2010, no other evidence supports that allegation. To the contrary, Petitioner
told both Dr. Miller and Dr. Brown she had been experiencing symptoms for several months before seeing them
on November 8, 2010. She gave neither of them a history of problems beginning after an accident which
occurred on September 20,2010.
Based on the foregoing, the Arbitrator finds that Petitioner failed to prove she sustained an accidental injury
arising out of and in the course of her employment by respondent on September 20,2010.

2. Whether this claim is barred by the settlement contract for 09 WC 19087 and 09 WC 8006.
Petitioner in her prior claim, 09 WC 19087, alleged that she sustained serious and permanent injuries to her
"Right and left hands, wrists, elbows, arms, and body as a whole." Resp. Ex. 1. That case was settled by
contract signed by Petitioner on August 12, 2010 and approved on August 24, 2010. Resp. Ex. 2. The terms of
the contract state that it was a ''full and final settlement of all claims resulting from the alleged incidents of on
or about 08/01108 and 12/03/08 and any aggravating incidents, accidents or exacerbations to date."
In Tyler v. Kane County 2010 Ill. Wrk. Comp. LEXIS 58, a settlement contract approved on October 10,2006
contained the following language: "for all accidental injuries allegedly incurred on 9/18/02 or any claim that
Petitioner could bring for any injury as a result of employment with Respondent or for which the Respondent
would provide coverage as described herein and any facts which could give rise to a claim up to the date of this
settlement and including and all results, developments, or sequelae, fatal or nonfatal, resulting or allegedly
resulting from such accidental injuries." That Petitioner subsequently filed another claim alleging an accident
date of October 7, 2005. The Commission ordered the October 7, 2005 claim dismissed as it included a date of
accident covered by the settlement language of the contract approved on October 10, 2006.
In Powell v. Peoria Housing Authority, 2010 Ill. Wrk. Comp. LEXIS 951, the Petitioner settled a March 21,
2006 claim with contracts approved on March 3, 2008. The language of that contract provided that the
settlement "includes any aggravation of or a new injury to that part of the body injured in this specific
occurrence which may have occurred prior to the date of this contract's approval." The Commission found
Petitioner's claim for an accident occurring on June 18, 2007 was compromised by the terms of the contact
approved on March 3, 2008.
The facts in the present case are similar to Gibbons v. The American Coal Co., 12 IWCC 259,2012 Ill. Wrk.
Comp. LEXIS 246, where the Commission affirmed the Arbitrator's finding that Petitioner's claim for a July
13,2009 injury was barred by the terms of a settlement contract approved on July 3, 2009. The contract recited
that consideration was to be paid to Petitioner in exchange for full, final and complete settlement of all claims
for injuries to both hands, the right arm and left arm arising out of Petitioner's employment by Respondent to
the date that Petitioner signed the contract on June 17,2009.

Adele Shanklin v. Belleville Shoe Manufacturing
Attaclunent to Arbitration Decision
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In Gibbons, on February 3, 2010, Petitioner gave his treating physician a history of shoulder pain dating back
13 months to January 2009. The Arbitrator found Petitioner's symptoms began in January 2009 and continued
unabated thereafter. Therefore, the Arbitrator found the July 3, 2009 contract covered the accident date of
January 7, 2009, as well as any claims involving Petitioner's hands and arms arising out of his employment with
respondent to the date Petitioner signed the contract on June 17, 2009. The Arbitrator found the parties had
intended to extinguish all pending or potential claims involving the hands and arms which were or might have
been asserted as of 1une 17, 2009.
The Arbitrator finds that based upon the history Petitioner gave to her treating physicians, Dr. Brown and Dr.
Miller, her hand, arm and shoulder problems of which she complained at Arbitration, began three to six months
prior to November 8, 2010. Petitioner admitted that after she received payment for her prior claims she reported
her current hand and arm problems, and sought medical treatment from Drs. Brown and Miller. The Arbitrator
finds Petitioner's testimony that she sustained a discrete injury on September 20, 2010 disingenuous, and not
credible.
Tht: A1bitrator finds that the parties agreed the settlement contract approved on August 24, 2010 was tn
compensate Petitioner for any injuries suffered through that date. The Arbitrator finds Petitioner's present
claim for injuries to her upper extremities barred by that contract.
Based on his findings regarding the issues of date of accident, and whether this claim is barred by a prior
settlement contract, it is not necessary for the Arbitrator to reach the other issues.
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DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident and causal c01mection, and
being advised of the facts and law, reverses the May 31, 2013 Section 19(b) decision of
Arbitrator Gerald Granada as stated below. After considering the record as a whole, and for the
reasons set forth below, the Commission finds that Petitioner proved that he suffered an accident
in the course of and arising out of his employment as correctional officer and that his current
condition of ill-being is causally related to that accident. The Commission remands this case to
the Arbitrator for further proceedings for a detem1ination of a further amount of temporary total
compensation or of compensation for pennanent disability, if any, pursuant to Thomas v.
Industrial Comm 'n, 78 Ill. 2d 327,399 N.E.2d 1322,35 Ill. Dec. 794 (1980).
On November 26, 2012, Petitioner, a 28 year old gallery officer, lost his footing and fell
down seven metal steps, striking his back and head. He testified that he walks up the steps six to
ten times a day during the course of his daily duties. On this occasion, he was carrying only a
lightweight pair of handcuffs and was not hurrying. There was nothing defective about the stairs
themselves and nothing on them that caused him to fall. Petitioner's attorney referred him to Dr.
Gamet for evaluation, and Petitioner was diagnosed with disc herniations at C3-4 and C6-7.

(§4(d))
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Arbitrator Granada found that Petitioner failed to meet his burden of proof regarding the
issue of accident. He noted that Illinois courts have found that ascending or descending stairs is
not a hazard uniquely related to an employee's employment. The Arbitrator found that nothing
about the stairs or Petitioner's descent created an increased risk of injury to Petitioner.
The Conunission views the evidence differently and finds the facts of this case
remarkably similar to those in Village of Villa Park v. IWCC, 2013 IL App (2d) 130038\VC. In
Villa Park, the Appellate Court found that the claimant, a community service officer's, frequent
use of stairs placed him in a position of greater risk of falling than the general public. The
claimant's knee gave out as he was descending the stairs at the police station. These stairs led to
a secured area not open to the general public and accessible only with a pass key. The Villa Park
claimant had suffered a knee injury at home a few months before his fall at work, but the fall
resulted in a new back injury and an exacerbation of his knee injury. The Arbitrator found that
the claimant failed to prove that his injuries arose out of and in the course of his employment,
because the act of walking down stairs did not establish a risk greater than those faced outside
the work place. The Commission re,·ersed the Arbitrator's denial of benefits, finding that the
claimant's necessary and repeated use of the stairs for his employment exposed him to a greater
risk than the general public. The Circuit Court confirmed the Conunission, and the employer
appealed to the Appellate Court. The Court noted that an injured worker must prove that his
accident ocCUlTed both "in the course of' and "arose out of' his employment in order to obtain
benefits and discussed what was required under both prongs. The Court cited Sisbro for the
Supreme Court's description of "arising out of': "if the employee was performing acts he was
instructed to perfonn by his employer, acts which he had a conunon law or statutory duty to
perform, or acts which the employee might reasonably be expected to perfonn incident to his
assigned duties... A risk is incidental to the employment where it belongs to or is co1mected
with what an employee has to do in fulfilling his duties."Sisbro, Inc. v. Indus. Comm 'n, 207 Ill.
2d 193, 203, 797 N.E.2d 665, 278 Ill. Dec. 70 (2003). The Appellate Court then discussed the
three categories of risk: direct, personal, neutral. A fall caused by a weak knee would be a
personal risk and non-compensable unless the claimant's employment significantly contributed
to the injury by placing him in a position of increased risk of falling. Falling down stairs is a
neutral risk, which would be non-compensable, unless the claimant was exposed to an increased
risk of injury by his employment.
The Court further noted that the increased risk may be qualitative or quantitative, such as
where the claimant is exposed to a conunon risk more frequently than the general public, citing
Illinois Consolidated Telephone Co. v. Indus. Comm'n, 314 Ill. App. 3d 347, 352-53, 732 N.E.2d
49, 247 Ill. Dec. 333 (2000). In Villa Park, the claimant was required to transverse the stairs a
minimum of six times per day for his own personal comfort and to complete his work-related
activities. The requirement that he use the stairs constituted an increased risk on a quantitative
basis from the risks to which the general public is exposed. Therefore, the Appellate Court
affirmed the Commission's finding of accident and award ofbenefits.

..

12 we 42536
Page 3 of3

14IWCC0272

The facts in this case are nearly identical to those in Villa Park. In both cases, the
claimant was required by the demands of his job to utilize stairs more frequently than would the
general public. In both cases, the stairs on which the claimant was injured were utilized only by
employees, not the public, and in both cases, the employee had to use the stairs at least six times
a day. This presented a quantitatively increased risk of injury to the Petitioner and satisfied the
"arising out of' requirement in the Act. The Commission finds that Petitioner here was injured
in the course ofhis employment and that his injury arose out ofthat employment. Respondent is
ordered to pay for Petitioner's related medical expenses (See PX6). Temporary total disability is
not at issue, as Petitioner continued to work either light or full duty following his accident.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the related medical expenses as evidenced in PX6 at the fee schedule rate, pursuant to
Sections 8(a) and 8.2 ofthe Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
IT IS FURTHER ORDERED BY THE COMM:ISSION that Respondent pay to Petitioner
interest under Section 19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision.
DATED:

APR 1 1 2014

~fa~I(,{)~~

!22~~
Charles J. DeVriendt
o-03 /26/ 14
drd/dak
68
Ruth W. White
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DECISION AND OPINION ON REVIEW UNDER SECTION 8(a)
This cause comes before the Commission on Petitioner's Petition for Review of Prior
Award and Prospective Medical Care Pursuant to Section 8(a) of the lllinois Workers'
Compensation Act, filed on April 4, 2013. The arbitration hearing was held on March 14, 2007,
after which Arbitrator Dibble issued a decision on April23, 2007. The sole issue at hearing \vas
the nature and extent of Petitioner's permanent disability, and Arbitrator Dibble awarded
Petitioner $91,511.00 in related medical expenses and 22.5% of the person as a whole for his
cervical spine injuries which occurred in the course of and arose out of his employment on
January 2, 2004 and March 8, 2006. Neither party appealed the Arbitrator's Decision.
The hearing addressing Petitioner's Petition under Section 8(a) was held before
Commissioner Donohoo on May 15, 2013.

06 we 06301,06 we 018557
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
Petitioner testified at hearing on May 15, 2013 that since this matter was tried in March
2007, he has continued to treat with Dr. Gomet for his neck and with Dr. Granberg and Dr.
Boutwell for pain management related to his cervical condition. He stated that his condition had
steadily worsened since the March 2007 hearing, despite his conservative treatment with
injections, creams, and oral pain medications. Dr. Gomet perfonned a disc replacement at C6-7
on August 29, 2013 and is currently treating Petitioner for structural changes at C2-3. Petitioner
testified that he was claiming only medical expenses under Section 8(a), not temporary total
disability benefits or additional permanent partial disability.

Respondent argued that Petitioner's post-arbitration treatment was not related to his 2004
and 2006 work injuries, but to a 1999 work-related cervical spine injury and resulting C3-6
fusion. Petitioner underwent this fusion surgery three to four years prior to initiating treatment
with Dr. Gomet for his 2004 work injury in 2005. Dr. Gomet opined that Petitioner's current
complaints at C2-3 resulted from adjacent level failure. The doctor explained that Petitioner's
disc replacement at C6-7 caused abnonnal movement of his cervical spine, resulting in structural
changes at C2-3, on the opposite end of Petitioner's fusion. Dr. Gamet causally related
Petitioner's C2-3 complaints to his 2004 and 2006 work accidents.
Respondent's Section 12 examiner, Dr. Petkovich, opined that Petitioner's cervical
complaints at C2-3 resulted from idiopathic and degenerative changes unrelated to his 2004 and
2006 accidents. Dr. Petkovich agreed with Dr. Gomet that Petitioner's C2-3 complaints are
related to his adjacent multi-level fusion perfom1ed prior to Petitioner's 2004 and 2006 work
accidents. Dr. Petkovich opined that Petitioner's C3 through C6 fusion mechanically stressed the
levels above and below it, causing or contributing to Petitioner's degenerative arthritic changes
at C2-3. According to Dr. Petkovich, Petitioner's disc replacement at C6-7 could not have
caused Petitioner's symptoms at C2-3, because of the C3-6 fusion between those levels, and
Petitioner's C2-3 complaints could therefore not be causally related to his work accidents in
2004 and 2006.
The Cmmnission finds Dr. Petkovich's opinions more persuasive than Dr. Gamet's.
Petitioner's 2004 and 2006 work accidents caused injury to his cervical spine at C6-7. This area
is separated by a fused segment of Petitioner's cervical spine stretching from C3 through C6
from the area currently causing Petitioner's complaints at C2-3. Even if, as represented by Dr.
Gamet, the disc replacement caused Petitioner's cervical spine to move abnonnally, it does not
seem reasonable that a level several fused discs removed from the replacement would be
adversely affected so as to result in adjacent level complaints. Therefore, the Cmmni.ssion adopts
Dr. Petkovich's opinion that Petitioner's complaints at C2-3 and resulting need for treatment are
not causally connected to his 2004 and 2006 work accidents, but are rather the result of
progressive degenerative arthritis. Petitioner's current complaints are not related to his disc
replacement at C6-7 which resulted from his 2004 and 2006 work injuries, but to his adjacent
multi-level disc fusion which resulted from his 1999 work injury.

06 we 06301, 06
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IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner' s Petition for
Review ofPrior Award and Prospective Medical Care is denied.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$ 100.00. The party conunencing the proceedings for review in the Circuit Court shall
file with the Conunission a Notice oflntent to File for Review in Circuit Com1.
DATED:

APR 1 1 2014

;a..~/6()~
Daniel R. Donohoo

t~~IU
Charles J. DeVriendt
o-03/26/14
drd/dak
68
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Ruth W. White
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Midwest Automatic Door,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the eonuuission, after considering the issues of temporary total
disability, medical expenses and penalties and attorneys' fees and being advised ofthe facts and
law, affirms and adopts the Decision ofthe Arbitrator, which is attached hereto and made a part
hereof The eonuuission further remands this case to the Arbitrator for further proceedings for a
detenuination of a further amount of temporary total compensation or of compensation for
pem1anent disability, if any, pursuant to Thomas v. Industrial Conunission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 8, 2013 is hereby affmned and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a ,~~,, ritten request for Su1mnons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.

10 we 47167
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $21,700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Conunission a Notice oflntent to File for Review in Circuit Court.
DATED:

APR 1 1 2014
o-03/1 9114
rww/wj
46
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

LEWIS. DARRELL

Case#

10WC047167

Employee/Petitioner

MIDWEST AUTOMATIC DOOR

14IWCC0274

Employer/Respondent

On 5/ 8/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy ofwhich is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0512 NOONAN PERILLO POLENZANI &MAR
JASON S MARKS
25 N COUNTY ST
WAUKEGAN. lL 60085

2837 LAW OFFICES OF THADDEUS GUSTAFSON
MICHELLE POWELL
2 N LASALLE ST SUITE 2510
CHICAGO, IL 60602
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Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)
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ILLINOIS \VORKERS' COMPENSATION COlVIlVIISSION
ARBITRATION DECISION
19(b)

Darrell Lewis

Case # 10 WC 47167

Employee/Petitioner

Consolidated cases:

v.

Midwest Automatic Door
Employer: Respondent

---
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An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Cronin, .AJbitrator of the Commission, in the city of Chicago,
on February 8, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.

D.
E.

0
0
0
0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?

0
H. 0
I. 0
J. 0
K. 0

G.

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~ \Vhat temporary benefits are in dispute?
0 TPD
IZJ Maintenance
~ TID
M. ~ Should penalties or fees be imposed upon Respondent?
N.

0

Is Respondent due any credit?

0. ~ Other Vocational Rehabilitation
ICArbDecl !}(b) 11/0 /IJIJ W. Randolph Street #8-100 Chicago. IL 6060/ 3111814-6611 Toll-free 86(J!351-3033
Web site:
Downstate offices: Col/insvilfe 6181346-3450 Peoria 309/671-30/9 Rockford 8/51987.7191 Springfield 2 I 71785-7084

~~~··11'./ wcc.il.gov

.

14IWCC02i74
FINDINGS

On the date of accident, September 8, 2010, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $66,665.56; the average weekly wage was $1 ,282.03.
On the date of accident, Petitioner was 42 years of age, married with 1 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $85,899.26 for TTD, $0 for TPD, $0 for maintenance, and SO for other
benefits, for a total credit of $85,899.26.
Respondent is entitled to a credit of $0 under Section S(j) of the Act.
ORDER

Temporaiy Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $854.69/week for 84-1/7 weeks,
commencing 9/15/10 through 4/25/12, as provided in Section S(b) of the Act.
iUailltenance

Respondent shall pay Petitioner maintenance benefits of$854.69/week for 41-2/7 weeks, commencing
4/26/12 through 2/8/13, as provided in Section S(a) of the Act.
Penalties

Respondent shall pay to Petitioner penalties of $300.00, as provided in Section 19(1) of the Act.
Vocational Re/zabilition

Respondent shall provide vocational rehabilitation benefits for Petitioner pursuant to Section 8(a) of the Act.
In no instance shall this award be a bar to subsequent hearing and detennination of an additional amount of
medical benefits or compensation for a temporary or pennanent disability, if any.
Unless a party files a Petition fo r Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules. then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW IN SUPPORT OF
ARBITRATOR'S 19(b) DECISION
FINDINGS OF FACT
Petitioner was previously employed by Respondent as a service technician. Respondent
services and installs commercial doors. Prior to working for Respondent, Petitioner worked for
Door Systems for six years. Door Systems also services and installs commercial doors and
Petitioner's job duties with Door Systems were similar to those he had with Respondent.
(Petitioner's testimony)
Petitioner testified extensively regarding a typical day on the job with Respondent. He is
required to travel to various locations for service and installation of commercial automatic doors.
Upon arrival on the site, he diagnoses the customer's particular problem and often is required to
remove the door panels from the frame. Depending upon the problem, Petitioner either repairs
the existing door or is required to install a new door. (Petitioner's testimony)
Petitioner testified that he is required to lift in excess of 50 pounds on a daily basis as part
of his job as a service technician with Respondent. Petitioner testified that the average door he had
to service and take down weighed a minimum of 100 pounds. In some doors, Petitioner
continued, a panel of glass can weigh more than a couple hundred pounds. His job involved
extensive use of both hands in order to, among other things, operate power and manual tools.
(Petitioner's testimony)
As part of his employment, Petitioner was required to service and install automatic swing
doors, automatic sliding doors, revolving doors, hollow metal doors and manual swing doors.
Petitioner offered specific testimony regarding work he personally performed on the doors.
Petitioner testified that he was required to install and/or remove the particular door panels.
(Petitioner's testimony)
On September 8, 2010, Petitioner was working at a Sears store with another employee of
Respondent. He was using a hammer with his right hand and using his left hand to hold a
threshold. He sustained an injury to the middle finger on his left hand when he struck it with the
hammer. (Petitioner's testimony)
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Petitioner advised David Walker of the injury, but continued working for several days
before seeking medical treatment. Petitioner thought the injury was just a contusion and that it
would resolve. In light of continued problems, Petitioner eventually sought medical treatment.
(Petitioner's testimony)
Petitioner testified that he did not believe that he could perform his job while wearing a
splint on the middle finger of his non-dominant hand. He reported pain with lifting. (Petitioner's
testimony)
Petitioner testified that he was unable to return to work and had been terminated from his
position with Respondent. He testified that he received TID benefits through August 26, 2012.
(Petitioner's testimony)
Petitioner testified that as of the date of trial, he had pain in his left middle finger that ran up
his elbow. (Petitioner's testimony)
Petitioner was seen in the emergency room at Ingalls Memorial Hospital on September 14,
2010. He was noted to have pain and swelling in his left hand following a work injury one week
ago. An x-ray was performed which revealed a fracture of the distal phalanx of the left middle
finger. The fracture was noted to extend to the articular surface and was slightly displaced.
Petitioner was discharged with instructions to follow-up with Dr. Fanto, an orthopedic surgeon.
(PX 22, pp. 40-46)
Petitioner was taken to surgery on September 17, 2010, where Dr. Fanto performed an
arthrotomy of the left middle finger DIP joint as well as an open reduction internal fixation of the
intraarticular fracture of the left middle finger. Petitioner underwent a course of physical therapy
subsequent to surgery. Additional surgery was performed on November 8, 2010, at which time
Dr. Fanto removed two pins that were placed at the time of the original surgery. (R.X 1)
Due to continued complaints of pain, Petitioner returned to the emergency room at Ingalls
Memorial Hospital on December 21, 2010. An x-ray was performed which revealed a non-union
of the left middle finger DIP joint. He was also diagnosed with an infected wound. (PX 22, pp.
21-28)
Petitioner was seen by Dr. Daniel Mass at the University of Chicago Hospitals on March
25, 2011, in order to obtain a second opinion. Dr. Mass examined Petitioner and provided him
with the option of repeating the open reduction internal fixation of the fracture in order to preserve
some motion at the DIP joint or, alternatively, undergoing a fusion. (PX 23, pp. 162-163)
Petitioner elected to proceed with the repeat open reduction internal fixation procedure and
this was performed by Dr. Mass on May 9, 2011, at the University of Chicago Hospitals.
Petitioner followed up with Dr. Mass subsequent to surgery and began physical therapy.
Additional surgery was performed on September 20, 2011, to remove the screws. (PX 23, pp.
153-160)
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Petitioner continued to complain of pain in his left middle finger and left hand following
the surgical procedures performed by Dr. Mass. On November 15, 2011, Dr. Mass suggested that
Petitioner restart formal physical therapy. On December 19, 2011, Dr. Mass recommended that
Petitioner undergo work hardening and that he complete a functional capacity evaluation ("FCE")
at the conclusion of the work hardening program. (PX 23, pp. 149-150)
Work hardening was performed at ATI Physical Therapy in Matteson from February 1,
2012 through February 24, 2012. Four progress reports were generated by the therapist at ATI
throughout the course of Petitioner's work hardening. The progress reports all indicate
Petitioner's complaints of pain in his left middle finger with lifting activities. Additionally, the
reports note that as Petitioner was required to lift heavier weights, the pain increased with radiation
through his hand and up through his forearm and, at times, to his left elbow. He was also noted to
have swelling of his finger with increased lifting and gripping. (PX 25, pp. 21, 28, 39 and 50)
Petitioner completed an FCE at ATI Physical Therapy on February 22, 2012. The
evaluator found that the test was a valid representation ofPetitioner's present physical capabilities.
His functional capabilities were found to be most consistent with the medium physical demand
level, which is defined as 50 pounds of occasional lifting. The evaluator further noted strength
deficits regarding his left hand (involved) versus his right hand (uninvolved) and Petitioner was
noted to display limited flexion of his L middle MIP and DIP joints. The FCE went on to state as
follows:
There was swelling of his entire L middle finger during and after
every lift he performed. He used his L middle finger sparingly
during all nuts and bolts activities when asked to tighten the nuts
with his L hand. He displayed difficulties with the dexterity ofhis
L middle finger during these activities due to swelling and pain. As
the swelling and pain increased so did these difficulties.
Due to his displayed difficulties with manipulating the nuts and washers during nuts and
bolts activities, the evaluator recommended left hand fine grasping at a minimally occasional
frequency. Petitioner was unable to wrap his left middle finger around the handles during any of
his lifts. Therefore, the evaluator recommended left hand firm grasping at an occasional
frequency. (PX 25, pp. 10-11)
Petitioner was last seen by Dr. Mass on April 23, 2012. He was noted to be status post
open reduction and internal fixation and hardware removal with residual osteoarthritis ofhis DIP
joint. He noted that Petitioner demonstrated pain and swelling with usage and demands greater
than 30 pounds. Dr. Mass indicated that Petitioner could attempt to return to work with
occasional lifting up to 30 pounds with the left hand with breaks that would allow him to ice his
finger and take anti-inflammatories to reduce swelling. Dr. Mass noted that if Petitioner is unable
to successfully return to work with these restrictions, he should consider undergoing a fusion or
finding a new line of work that did not require him to lift such heavy loads. (PX 25, p. 147 and PX
24, p. 1)
Petitioner was terminated by Respondent while he was treating with Dr. Mass. Petitioner
was therefore unable to return to his prior employment after he received permanent restrictions
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from Dr Mass on April23, 2012. As Respondent did not have work for Petitioner within his
restrictions, Petitioner was paid temporary total disability benefits by Respondent.
On September 5, 2012, Petitioner received a letter from Respondent's insurance carrier
advising him that his temporary total disability benefits had been discontinued. Notwithstanding
the date of the letter, Petitioner did not receive any temporary total disability benefits beyond
August 26, 2012. (Petitioner's testimony)
The condition ofPetitioner's left middle finger has not changed since he last saw Dr. Mass.
He has pain and swelling of the finger with any increased activity and lifting. (Petitioner's
testimony)
Petitioner has searched the internet in an attempt to find employment as a service
technician. He testified regarding job postings with BH Pace, Atlas Door Repair and ASSA
ABLOY Entrance System. Based on the job descriptions, these positions are similar to the
position Petitioner had with Respondent. The job requirements for each of these positions
indicated that the individual should be able to safely lift at least 80 pounds. Petitioner testified
that he did not apply for these positions as they are outside of the restrictions indicated by Dr.
Mass. (Petitioner's testimony)
Petitioner wore a splint at the time of the hearing and demonstrated how the splint limits
the motion of his left middle finger. Petitioner testified that he is unable to perform his job as a
service technician and installer of commercial doors while using a splint as it affects his ability to
safely lift, maneuver and carry commercial door panels that weigh in excess of 100 pounds. The
splint also affects his ability to grip and grasp with his left hand which is essential for the job.
(Petitioner's testimony)
On cross-examination! Petitioner acknowledged that he collected unemployment while he
received TID benefits. When asked, Petitioner demonstrated that he was able to make a fist with
his left hand, although he was unable to completely close his left middle finger. Petitioner
testified that he had not completed a job search either before or after the termination of his TID
benefits. He submitted no job search records or logs. He testified that he also looked for work at
Walgreen's and K-Mart, but that no one would hire him because he was on workers'
compensation. He has not treated with Dr. Mass since April 23, 2012. Petitioner has not tried to
work with a splint. He has not contacted the union with regard to a return to work. (Petitioner's
testimony)
Given the condition of his left middle finger, Petitioner testified that he is not able to return
to his prior employment as a service technician and installer of commercial doors. Petitioner
cited the lifting requirements of the position and indicated that he is unable to safely lift, maneuver
and carry commercial door panels due to pain and swelling of his left middle finger. His opinion
is also based on his inability to grip and grasp things with his left hand which he is required to do as
part of his job. Petitioner testified that safety is a large issue in the industry and that the pain he
experiences in his left middle finger (which radiates through his forearm and elbow) while lifting

14I\VCC0274

5

heavy objects will not allow him to safely perform his job as a service technician and installer of
commercial doors. (Petitioner's testimony)

David Walker
David Walker testified that he is currently the General Manager for Midwest Automatic
Door and has been so since July of2012. Prior to that, he was a Vice-President and Co-Owner of
Respondent. Respondent services and installs commercial doors in buildings such as Sears,
Starbucks and Walmart. Respondent performs work at many buildings in the downtown Chicago
area. (David Walkers' testimony)
Mr. Walker is familiar with Petitioner as he previously worked for Respondent as a service
technician. Petitioner was required to service and install commercial doors as part of his job with
Respondent. His job involved lifting the door/door panels and all associated parts as well as the
using hand tools and doing electrical wiring. (David Walkers' testimony)
The service technician is required to travel to a job site and investigate customer
complaints regarding commercial doors. Oftentimes this involves removing the door from the
frame and, potentially, replacing the door. Service technicians are required to safely lift,
maneuver and carry the commercial door panels. (David Walkers' testimony)
Many of the door panels weigh in excess of 100 pounds and can be several hundred
pounds. Mr. Walker testified regarding doors ofDorma Automatics, Besam, Hunter Automatics,
Stanley and Gyro Tech and indicated that these doors are similar to those used by Respondent and
serviced and installed by Respondent's technicians. He testified regarding the written materials
from each of these companies that indicated door panel weights ranging from 200 to 440 pounds
per leafi'panel. (David Walkers' testimony)
Mr. Walker offered testimony that he could not hire a service technician who could not
safely lift, maneuver and carry a commercial door leaf/panel or other components weighing in
excess of 50 pounds. He stated that the doors contained glass and, obviously, posed a safety
hazard if they are unable to be moved without being dropped. (David Walkers' testimony)
On cross-examination, Mr. Walker testified that the doors Respondent serviced at the time
of the accident, weighed, without the glass panels in them, a minimum of 40 pounds. He testified
that doors from different manufacturers weigh different weights. A service technician worked by
himself, or in multiple-person crews. If a service technician went out on a job and discovered that
he had to lift 150 pounds, he could call in and get another technician to help him.

Timothv P. Conrin
Timothy P. Conrin is employed at Door Systems as a supervisor. Door Systems services
and installs commercial doors. He has been in the commercial door service and installation
business for over 30 years. He is familiar with the job duties of a service technician. (Timothy
Conrin's testimony)
He knows Petitioner from his prior emplovment with Door Systems. Petitioner was a
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service technician while at Door Systems and serviced and installed commercial doors. The doors
weighed 80 to 220 pounds per panel. (Timothy Conrin's testimony)
Tim Coruin testified regarding the job duties of a service technician. A service technician
is required to safely lift, maneuver and carry commercial door panels that weigh in excess of 100
pounds and to perform gripping and grasping activities with both hands. Additionally, a service
technician is required to operate both manual and power tools. He characterized the job as
physical. (Timothy Coruin's testimony)
In his opinion, as someone who has worked in the industry for over 30 years, an individual
with a 50 pound lifting restriction and diminished ability to grip and grasp things with his hands
cannot work safely as a commercial door service technician and installer. Mr. Coruin testified
that there is a significant safety issue given the fact that the commercial doors are heavy, loaded
with glass and repairs are often performed in the area of the general public. He would not hire
someone for the service technician position who has these types of restrictions. (Timothy Conrin's
testimony)

Dave Krasnopolski
Dave Krasnopolski is a service technician for Door Systems. He installs and services
commercial doors. He has been a service technician and installer of commercial doors for more
than 15 years. He is familiar with Petitioner and worked with him at another company prior to
beginning his employment with Door Systems. (Dave Krasnopolski's testimony)
He identified the specific types of doors that he works on as a service technician, including
automatic sliding doors, automatic swing doors, manual swing doors, revolving doors and hollow
metal doors. Mr. Krasnopolski described the physical requirements of the job and indicated that a
service technician is often required to safely lift, maneuver and carry door panels that weigh in
excess of 100 pounds. He described the job as physical. He indicated that he would not be able
to perform his job if he had to wear a splint on his finger much like the one Petitioner was wearing
at the time of the hearing. He stated that the splint would compromise his ability to lift heavy
objects and to grip and grasp objects with his hands. (Dave Krasnopolski's testimony)
In his opinion, as someone who has been a service technician for over 15 years, an
individual with a 50 pound lifting restriction and a diminished ability to grip and grasp things with
his hands cannot work safely as a commercial door service technician and installer. (Dave
Krasnopolski 's testimony)

Elizabeth \Valker
Elizabeth Walker testified that she is currently the office manager for Midwest Automatic
Door. She was the President of Midwest Automatic Door from February 28, 2005 through
July 11, 2012. Throughout that time period, she was the human resources contact at the
company. (Elizabeth Walker's testimony)
She is familiar with Petitioner as he was previously employed by Respondent.
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Essentially, Ms. Walker testified that Petitioner was terminated for improper use of his company
credit card and being written up several times. Petitioner was not discharged until approximately
11 months after the alleged improper charges. Elizabeth Walker did not produce any written
material to confirm or support her allegation that Petitioner was written up on several occasions.
Furthermore, Ms. Walker testified that Petitioner was terminated for collecting unemployment
benefits while employed by Respondent. (Elizabeth Walker's testimony)

Adrian Zaharia
Mr. Zahatia was hired by Respondent's workers' compensation insurance carrier to
perform surveillance on Petitioner. He testified regarding his reports of October 1, 2011,
December 1, 2011 and January 12, 2013. (Adrian Zaharia's testimony)
In summary, Mr. Zaharia performed surveillance of Petitioner on four separate occasions
on September 15,2011 through September 28,2011. These dates were summarized in his report
of October 1, 2011. He observed Petitioner drive to a fast food restaurant and walk his dog along
the street during the aforementioned dates. He did not observe Petitioner performing any other
physical activity. (Adrian Zaharia's testimony)
He took additional surveillance of Petitioner on November 23, 2011 and November 28,
2011, which were summarized in his report dated December 1, 2011. On those dates he observed
Petitioner walking from his residence to the corner and possibly biting his fingernails. He did not
observe Petitioner perform any other physical activity on the aforementioned dates. (Adrian
Zaharia' s testimony)
Finally, he surveilled Petitioner on January 9, 2013 and January 10, 2013. These dates are
outlined within his report of January 12, 2013. He observed Petitioner talking on his mobile
phone and rolling a garbage can to the curb with both hands on January 9, 2013. On January 10,
2013, he observed Petitioner holding a cigarette in his left hand. He did not observe Petitioner
performing any other physical activity on those dates.
Mr. Zaharia testified that the only time Petitioner was seen wearing a splint was when he
went to a doctor's appointment. (Adrian Zaharia's testimony)

Dr. Michael Cohen
Dr. Cohen examined Petitioner on three separate occasions and authored four reports
which were admitted into evidence at the time of trial. (RX 1, RX 2, RX 3 and RX 4)
In his report of December 21, 2011, Dr. Cohen indicated that Mr. Lewis continues to have
a non-union and arthritic changes at the distal interphalangeal joint of his left middle finger related
to the original injury of September 8, 2010. Dr. Cohen opined that Mr. Lewis should have
occupational therapy/work hardening until his progress plateaus and, if he continues to have
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significant pain at the distal interphalangeal joint that is not resolved or significantly improved
with further therapy, he should consider undergoing a distal interphalangeal joint fusion. As of
December 21, 2011, Dr. Cohen indicated that Mr. Lewis could work with a splint on the left
middle finger and with a 15 to 20 pound weight restriction. He went on to state that if the above
recommended therapy is successful, he would be able to return to his normal job activities without
restriction at the end of therapy ... if that is unsuccessful, then he would require a fusion and
determination of a specific date of return to full-duty work, which would be difficult to determine
at that time since it would depend on his recovery from the surgery. (RX 2)
Petitioner was examined for the third and final time by Dr. Cohen on April 25, 2012. Dr.
Cohen wrote that Petitioner does have some motion at the DIP joint, but that he also has crepitance
and pain in the DIP joint. Dr. Cohen performed x-rays which showed evidence of arthritis and
non-union at the DIP joint. His diagnosis was a non-union of the left middle finger DIP joint with
associated arthritis-- which is related to the original injury of September 8, 2010. He indicated
that Petitioner was at a plateau in improvement and continued to recommend a fusion of the DIP
joint. Dr. Cohen opined that if Petitioner decides not to have the surgery, then he believes he is at
maximum medical improvement. Dr. Cohen further opined that Mr. Lewis is capable of gainful
employment in a modified fashion, i.e., with a splint on the middle finger. While he mentioned the
FCE in the "History ofPresent Injury", Dr. Cohen makes no mention of its findings or of the lifting
and other requirements of Petitioner's specific employment as a commercial door service
teclmician and installer. (RX 3)
On July 17, 2012, Dr. Cohen authored an addendum report after reviewing a video job
analysis that was provided to him by the workers' compensation insurance carrier. The question
from the workers' compensation insurance carrier was whether Petitioner could perform his full
work duties with a finger splint. Upon his review of the 10 minute and 11 second video job
analysis, Dr. Cohen opined that it does not appear that Mr. Lewis' wearing of a splint on his left
middle finger, i.e., on his non-dominant hand, would prevent him from doing his job activities. He
further indicated, on the basis of the job video, that he believed Petitioner could work with a splint
on his left middle finger. He recommended a streamlined splint. (RX 4)
Petitioner testified that the video job analysis did not depict his complete job duties. He
testified that Petitioner's Exhibit 20 depicts some, but not all, of the job duties associated with the
position of service technician. (Petitioner's testimony)
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CONCLUSIONS OF LAW
In Support of the Arbitrator's Decision Regarding F (Causal Connection). the Arbitrator
Finds as Follows
Petitioner sustained an acute injury to the middle finger of his left hand on September 8,
2010, when he struck it with a hammer. Petitioner has undergone four surgical procedures,
including two open reduction internal fixation procedures, to repair an intraarticular fracture.
Petitioner underwent extensive physical therapy, including work hardening, and completed an
FCE on February 22, 2012, which was found to be valid and reliable.
Petitioner last saw Dr. Mass on April23, 2012, at which time he was noted to have residual
arthritis of the DIP joint and pain and swelling with usage and with lifting of greater than 30
pounds. Dr. Cohen, Respondent's examining physician, last evaluated Petitioner on April 25,
2012. It was his opinion that Petitioner continued to have a non-union at the left middle finger
DIP joint with associated arthritis. Dr. Cohen clearly stated that Petitioner's current condition is
related to the original injury of September 8, 2010.
Based on the forgoing, the Arbitrator finds Petitioner's current condition of ill-being to be
causally related to his work accident of September 8, 2010. Both Doctors Mass and Cohen agree
as to Petitioner's diagnosis and its causal connection to the work accident.

In Support of the Arbitrator's Decision Regarding 0 <Vocational Rehabilitation). the
Arbitrator Finds as Follows
While Dr. Mass and Dr. Cohen agree as to Petitioner's current diagnosis and its causal
connection to the work accident, they disagree as to his current restrictions and whether those
restrictions prevent him from returning to his prior line of employment. Dr. Mass has provided
Petitioner with restrictions of occasional lifting up to 30 pounds with the left hand with breaks to
ice his finger and to take anti-inflammatory medications. He further opined that if Petitioner is
unable to perform his job within these restrictions, he should find other work that would not
require him to lift such heavy loads.
Dr. Cohen does not believe Petitioner requires a weight restriction. Rather, after
reviewing a 10 minute video, Dr. Cohen believes that Petitioner can return to his prior line of
employment with the only restriction being the use of a splint on his left middle finger.
Petitioner underwent an FCE on February 22, 2012, which was found to be valid and
reliable. The FCE placed him at the medium physical demand level with occasional lifting up to
50 pounds. Petitioner was noted to have strength deficits in his left hand as opposed to his right
hand. He experienced swelling of his entire left middle finger during and after every lift he
performed. He was noted to have difficulty with nuts and bolts activities and with the dexterity of
his left middle finger due to pain and swelling. Based on these difficulties, it was recommended
that he perform left hand fine grasping with only a minimally occasional frequency and left hand
firm grasping with an occasional frequency.
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The testimony and other evidence at trial clearly established that Petitioner is required to
lift in excess of 50 pounds relatively frequently in order to perform his job as a commercial door
service technician and installer. All witnesses testified that the weights of the door panels often
exceed 100 pounds and can weigh up to several hundred pounds. The ability to safely lift,
maneuver and carry these door panels is essential in Petitioner's line of work as the doors are filled
with glass. The six videos contained on Petitioner's Exhibit No. 20 depict the physical nature of
the job and that the service technician is required to have full use of both hands.
Based on the foregoing, the Arbitrator finds the opinions of Dr. Mass (with regard to
Petitioner's restrictions) to be more persuasive than that those offered by Dr. Cohen. The FCE
was found to be valid. The evaluator noted that Petitioner had significant difficulties with pain
and swelling of his left middle finger associated with lifting, gripping and grasping activities.
The Arbitrator finds that Dr. Mass considered the functional capacity evaluation in determining
Petitioner's restrictions. The testimony of all witnesses established that Petitioner is not able to
return to his line of work as a commercial door service technician due to the lifting, gripping and
grasping requirements needed to safely fulfill one's job duties in that profession. Taken as a
whole, the testimony and other evidence also establish that Petitioner could not safely perform his
prior job simply by using a finger splint as indicated by Dr. Cohen. It appears that Dr. Cohen's
opinion fails to consider the findings of the valid FCE wherein it clearly stated that Petitioner
experienced significant increased pain and swelling in his left middle finger with lifting, gripping
and grasping activities.
Based on the foregoing, the Arbitrator finds that Petitioner could not safely perform his job
as a service technician with the use of a finger splint as indicated by Dr. Cohen.
Petitioner has elected not to proceed with the fusion surgery. Dr. Mass and Dr. Cohen
believe, therefore, that he is at maximum medical improvement ("MMI").
The Arbitrator places more weight on the opinions of Dr. Mass and the FCE evaluator than
he does on the opinions of Dr. Cohen.
Petitioner is unable to return to work within the restrictions imposed by Dr. Mass and the
FCE evaluator. Notwithstanding Petitioner's limited job search, the Arbitrator finds that Petitioner
is entitled to vocational rehabilitation pursuant to Section 8(a) of the Act.

In Support of the Arbitrator's Decision Regarding L (TTD/Maintenance). the Arbitrator
Finds as Follows
Petitioner was last seen by Dr. Mass on April 23, 2012. At that time he was given
permanent restrictions. Petitioner was seen by Dr. Cohen on April 25, 2012, and found to be at
maximum medical improvement. In light of the Arbitrator's decision regarding Petitioner's
inability to return to work and entitlement to vocational rehabilitation, the Arbitrator finds that
Petitioner was entitled to temporary total disability benefits from September 15, 2010 through
April 25, 2012, at which point his condition stabilized and he was found to be at maximum medical
improvement. The Arbitrator further finds that Petitioner is entitled to maintenance benefits from
April 26, 2012, through February 8, 2013, as Petitioner was unable to return to his prior line' of

..
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employment due to his restrictions.

In Support of the Arbitrator's Decision Regarding M (Penalties and Attornevs' Fees). the
Arbitrator Finds as Follows
Respondent forwarded correspondence dated September 5, 2012, to Petitioner's counsel
advising that Petitioner's temporary total disability benefits were being terminated. However,
Respondent failed to pay Petitioner's benefits beyond August 26, 2010.
Section 7110.70(b) of the Rules governing practice before the Illinois Workers'
Compensation Commission provide as follows:
When an employer begins payment of temporary total
compensation and later terminates or suspends further
payment before an employee in fact has returned to work,
the employer shall provide the employee with a written
explanation of the basis for the termination or suspension of
further payment no later than the date of the last payment of
temporary total compensation. 50 TIL Adm. Code Chapter
II Section 7110. 70(b ). Failure to comply with the provision
without good and just cause shall be considered by the
Commission or an arbitrator when adjudicating a petition for
additional compensation pursuant to Section 19(1) of the
Act. 50 Ill. Adm. Code Chapter II, Section 7110.70(e).
Section 19(1) of the Act provides for penalties of $30.00 per day for each day that the
Respondent refuses to pay benefits pursuant to Section S(b).
The Arbitrator finds that Respondent failed to comply with Commission rules when they
terminated Petitioner's benefits pursuant to its correspondence of September 5, 2012, but failed to
pay Petitioner beyond August 26, 2012. This represents a period of 10 days.
In light of the above, the Arbitrator assesses penalties against Respondent under Section
19(1) in the amount of$300.00 ($30.00 per day x 10 days).
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Margaret Skagg,
Petitioner,

vs.

No: 12 we 17823
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State of Illinois,
Department of Revenue.
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to all
parties, the Commission, after considering the issue of accident, medical expenses, temporary
disability and permanent disability, and being advised of the facts and law, corrects the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the May 3, 2013 Decision of the
Arbitrator, which is attached hereto and made a part hereof.
After considering the entire Record, the Commission corrects several typographical errors in
the Arbitrator's decision. The Commission affirms the Arbitrator's finding that the injury manifested
itself on December 10, 2002. The Commission corrects page six, first paragraph, fourth full sentence
to read "On December 10, 2002, Dr. Bergman noted that Petitioner's wrist splints were no longer
helping Petitioner's bilateral CTS symptoms, as Petitioner had reported on this date that her symptoms
returned about 4-5 months prior."
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The Commission also corrects page six, second paragraph, fifth sentence to read, "The wrist
splints alleviated Petitioner's CTS symptoms for almost a year, but Petitioner then presented to Dr.
Bergman on December l 0, 2002, noting the splints were no longer working." In the same paragraph,
the Commission corrects the last two sentences to read, "As of December 10, 2002, Petitioner knew or
reasonably should have known that she had work-related, bilateral CTS in which surgery would be
needed unless her job duties changed. December 10, 2002 is accordingly the manifestation date of
Petitioner's injury."
The Commission also corrects page six, third paragraph, third sentence to read, "Further, the
diagnosis on December 10, 2002 was related to specific work activities, and Petitioner would have
known this fact at that time." Finally, the Commission corrects page seven, second paragraph, first
sentence to read, "Accordingly, given a manifestation date of December 10, 2002, and the fact that
Petitioner did not file an application for adjustment of claim with the Illinois Workers' Compensation
Commission until May 23, 2012 (see PX 1), Petitioner's claim is barred by the statute of limitations
pursuant to Section 6(d) of the Act."
All else is otherwise affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
is hereby corrected and affirmed. Petitioner's claim for compensation is denied.
DATED:
drd/adc
o-02/25/14
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

SKAGG, MARGARET E

Case#

12WC017823

Employee/Petitioner
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STATE OF ILLINOIS
Employer/Respondent

On 5/3/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1157 DELANO LAW OFFICES LLC

0499 DEPT OF CENTRAL MGMT SERVICES

CHARLES H DELANO IV

MGR WORKMENS COMP RISK MGMT

1 S E OLD STATE CAPITOL PLZ

801 S SEVENTH ST 6 MAIN

SPRINGFIELD, IL 62701

PO BOX 19208
SPRINGFIELD, IL 62794-9208

4993 ASSISTANT ATIORNEY GENERAL
CHRISTINA J SMITH
500 S SECOND ST
SPRINGFIELD, IL 62706

0498 STATE OF ILLINOIS
ATIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 S VETERANS PARKWAY•
PO BOX 19255
SPRINGFIELD, IL 62794·9255

MAY 3 2013

STATE OF ILLINOIS
)SS.

COUNTY OF SA.L~GAMON

)

0
0
0

Injured Workers ' Benefit Fund {§4{d))
Rate Adjustment Fund {§S(g))
Second Injury Fund C*8(e)l 8)

~None of the above

ILLII\IOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
MARGARET E. SKAGGS

Case # 12 VI/C 17823

Employee/Petitioner

v.

STATE OF ILLINOIS
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Brandon J . Zanotti, Arbitrator of the Commission, in the city of
Springfield, on March 7, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F.
Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's eamings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. !Z} Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
TPD
Maintenance
~ TTD
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. ~ Other: Is Respondent's Exhibit 5 admissible?

!XJ

0
!XI
0
0
0

0

0

0

0
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Downstate offices: Collinsville 6/81346-3450 Peoria 3091671 -3019 Rockford 8151987-7291 Springfield 21 71785-7084
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FJNDINGS

On March 15, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did 11ot sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's cunent condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $61,259.00; the average weekly wage was $1,178.06.
On the date of accident, Petitioner was 51 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $3,590.36 for TTD, $.0 for TPD, $.0 for maintenance, and $.0 for other
benefits, for a total credit of $3,590.36.
Respondent is entitled to a credit for all medical bills paid by Respondent under Section 8(j) of the Act.
ORDER

Petitioner failed to prove she sustained an accident on March 15, 2011 arising out of and in the course of her
employment with Respondent. For the foregoing reasons, Petitioner's claim for compensation is denied and no
benefits are awarded.
RULES REGARDING APPEALS: Unless a party files a Petition for Review within 3 0 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE:

04/29/2013
Signature of Arbitrator
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STATE OF ILLINOIS
COUNTY OF SANGAMON
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATiON DECISION
MARGARET E. SKAGGS
Employee/Petitioner

v.

Case# 12 WC 17823

STATE OF ILLINOIS
Employer/Respondent

MEI\lORANDUM OF DECISION OF ARBITR.<\TOR
FINDINGS OF FACT
Petitioner, Margaret E. Skaggs, worked for Respondent, the State of Illinois - Department of
Revenue, from June 7, 1977 until her retirement on May 31, 2012. From 1991 until her retirement in
2012, she worked in Respondent's print shop. She worked in this position for 7.5 hours per day, 5 days
per week. This position required extensive typing duties, as Petitioner would be typing on a keyboard
approximately 5 to 7.5 hour per day. When typing, her elbows would be against her side, with her hands
off of her desk, fingers pointed down, arms not at rest, with palms parallel, and both wrists turned down.
Petitioner testified she typed this way during her entire 21 year tenure in the print shop. Photographs of
Petitioner's work station were entered into evidence as Respondent's Exhibit 6. Petitioner's job in the
print shop also required repetitive lifting between 1 to 50 pounds. Her duties also involved the daily use of
her hands for gross and fine manipulation. (See Respondent's Exhibit (R.X) 3).
On June 5, 2001, Petitioner presented to Dr. Claude Fortin with bilateral hand numbness. It was
noted this numbness would wake Petitioner at night and was associated with reduced hand grip strength in
the day. She also reported associated wrist pain at this time. Petitioner reported that these symptoms had
been going on for over a year, and were significantly worsening, particularly on the right hand/wrist. Dr.
Fortin perfonned nerve stimulation studies, and noted said studies were consistent with bilateral median
neuropathy at the bilateral wrists, moderately severe on the 1ight with evidence of sensory axon loss, and
moderate on the left. Dr. Fortin reported that the study would support surgical decompression of the
median nerve at the wrist. (R.X 7).
Petitioner next presented to Dr. Beth Bergman on July 24, 2001. Dr. Bergman's report on this date
indicates as follows:
"[Petitioner] is right handed. She works for the State and has for the past 25
years, doing keypunch, data entry, typing, a lot of lifting. She has had
absolutely no fall or trauma. She has had right greater than left numbness and
tingling. The right, in the last few months has gotten significantly worse and,
in fact, she is having it happen almost every night. .. She has never been placed
in a wrist splint."
1
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(RX 7).
Dr. Bergman diagnosed bilateral carpal tunnel syndrome (CTS), right greater than left, and
recommended a wtist splint. Dr. Berg reported to Petitioner on this visit that if she was not improved, she
would need bilateral carpal tunnel releases. Dr. Berg also reported: "She will also talk to work about the
possibility of Workman's Camp time off, should she need surgery." (RX 7).
Petitioner returned to Dr. Bergman over a month later on September 4, 2001. It was noted
Petitioner was wearing a right wrist splint, and that it felt "wonderful." Petitioner reported she was able to
sleep "pretty much the whole night through." Petitioner reported symptoms of the left hand on this visit,
and that she had yet to get a left wrist splint at that time. Dr. Berg reported that Petitioner had "given
some consideration to additional jobs and is, as well, consideting that." Dr. Berg's impression on this date
was:
"1. Right carpal tunnel, markedly improved with splint therapy - would
recommend consideration to altemate job and continued wrist splinting at night
for another 3 months. She'll call earlier if she gets worse.
2. New left carpal tunnel syndrome. We will try left splint at night as well on
the exact same course."
(RX 7).
Petitioner returned to Dr. Berg over a year later on December 10, 2002. The history on this date
was reported as follows:
"[Petitioner] is a patient we saw 9-4-01. She had right carpal tunnel. I put her
in a splint. She was doing great. She then had left carpal tunnel. I put her in a
splint and she was supposed to come in 3 months, she didn't, she states she
was doing great. She now notes that 4-5 months ago she started to have
symptoms of both hands. She notes no fall, no fracture, no trauma. She notes
that with lay-offs at work she is having to do a lot more lifting than she
nonnally does. She doesn't think that is going to get better and in fact she
thinks it may get worse. She notes that they fall asleep during the day, several
times. She wears bilateral wrist splints at night and occasionally they fall
asleep 1 or 2 x a night, even with splints. She really does like her job. She
hadn't thought about other types of work. She also developed some left ulnar
sided wrist pain. She has not had any fall or fracture."
(RX 7).
Dr. Bergman's impression on the December 10, 2002 visit was, "Worsened carpal tunnel with no
fixed neurologic deficit, most likely related to increased work load at work." Dr. Bergman reported that
Petitioner had "not responded to splint therapy." Dr. Bergman recmmriended carpal tunnel release. The
doctor also informed Petitioner that if she were to modify her job back to previous duties she might be
2
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able to get by without surgery. If the job duties could not be modified, then Petitioner was to report back
to Dr. Bergman about scheduling the CTS surgery. (RX 7).
Petitioner presented to Dr. Jeffrey Horvath on December 14, 2007, five years after the December
I 0, 2002 appointment with Dr. Bergman, discussed supra. The primary purpose of this visit was
concerning a follow-up evaluation regarding Petitioner' ship condition, which is not at issue in the
present claim. On that date, however, Petitioner reported her CTS had been "acting up more." An
impression was noted for, inter alia, "[h]istory of carpal tunnel." (RX 7).
Petitioner presented to Dr. Tomasz Borowiecki on January 24, 2008. Petitioner reported numbness
and paresthesias in both hands, and that her hands had gotten progressively worse over the last few
months. It was noted that Petitioner worked "in a computer room doing a lot of typing, etc." Dr.
Borowiecki reported as follows :
"[Petitioner] states that she has a diagnosis of carpal tunnel syndrome based on
EMG and nerve conduction studies that she had she estimates probably five to
six years ago. She gets symptoms at work while working on the keyboard and
doing some of the other activities in her job in the computer room at CMS.
Unfmtunately, it does not sound like she has actually filed lhi~ as a wurkmau'::.
comp claim."
(RX 7).

Dr. Borowiecki also explained to Petitioner on the January 24, 2008 evaluation that if she felt her
hand problems were work related she would need to file a claim. The doctor noted that, if the claim was
accepted, he would likely recommend carpal tunnel release, as Petitioner "has had symptoms for at least
five to six years." Dr. Borowiecki noted that the proposed hip surgery would likely need to occur first, as
Petitioner would be using a walker and would not need to do so on fresh wrist/hand incisions from the
CTS surgeries. (RX 7; PX 11 , p. 27). Dr. Borowiecki testified, however, that he did not see Petitioner in
the intervening three years following the 2008 hip surgery he perfonned. (PX 11, pp. 8-9).
Petitioner testified that her wrist pain increased, and she then presented for further nerve
conduction studies on March 1, 2011 with Dr. Koteswara Narla. Dr. Narla's impression from the studies
was, inter alia, severe carpal tunnel compression of the median nerve on the right side, and moderate to
severe carpal tunnel compression of the median nerve on the left side. Dr. Narla reported that there was
little else to do other than perform bilateral surgery. (RX 7).
Petitioner presented to Dr. Borowiecki on March 15, 2011. She also saw Dr. Borowiecki's
physician assistant, David Purves, on this date. Petitioner reported that the numbness and tingling in her
hand had progressively gotten worse over the past several years. Petitioner denied any injury or trauma,
and noted that the symptoms had been present for "at least 8 years if not longer." Petitioner reported that
her symptoms were worse, especially with perfom1ing work activities. Dr. Borowiecki recommended
bilateral carpal tunnel releases on this date. Dr. Borowiecki discussed with Petitioner the risks of the
surgery, including potential nerve and artery dan1age, downtime, tingling the palm after surgery, and
failure of the surgery to resolve all ofher symptoms. He then noted that the forgoing was true, "especially
on the right side, as her symptoms have been present for so long, and her EMG shows no sensory or
motor response." (PX 4; RX 7).
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Petitioner underwent a right carpal tunnel release by Dr. Borowiecki on November 7, 2011, and
further underwent the left carpal tu1mel release on April2, 2012. (PX 4). Petitioner was kept off work
from the date of her first surgery (November 7, 2011) until December 12, 2011, and then again from her
second surgery (April2, 2012) until May 4, 2012. (PX 4; see also Arbitrator's Exhibit 1).
Dr. Borowiecki testified that he believed Petitioner's work activities certainly could have
aggravated her bilateral CTS. (PX 11, p. 19). Dr. Borowiecki testified that the effect of wrist flexion
during typing has a significant impact on carpal tutmel pressure. He testified that it had been clearly
shown that typing in either a flexed or extended position does increase pressure in the carpal tunnel which
can worsen carpal tunnel symptoms in a particular patient. (PX 11, p. 22). Dr. Borowiecki further testified
that the typing perfonned by Petitioner was certainly one of the factors that aggravated her CTS that lead
to the surgery, ultimately because of failure of resolution of symptoms with other conservative measures.
(PX 11, p. 24).
Petitioner was evaluated at Respondent's request by Dr. James Williams pursuant to Section 12 of
the Illinois Workers' Compensation Act, 820 ILCS 305/1 et seq. (hereafter the "Act") on October 3, 2012.
(R.X 4, Dep. Ex.h. 2). Dr. Williams took a job history from Petitioner from 1977 to her retirement in May
2012, as well as discussed Petitioner's job duties with her. (RX 4, pp. 9-11; p. 15). Dr. Williams also
reviewed Petitioner's medical records from March 2011 through July 7, 2012. (RX 4, pp. 12-13). The
doctor conducted a physical examination on Petitioner. (RX 4, pp. 13-15). Dr. Williams did not believe
that Petitioner's job duties with Respondent contributed, aggravated, accelerated or caused Petitioner's
bilateral CTS and resulting surgeries. (R.X 4, p. 16). It was Dr. Williams' opinion that Petitioner's
bilateral CTS was the result of some medical comorbidities, including hypertension, right-sided carpalmetacarpal arthritis, increased body mass index, and the fact that Petitioner was perimenopausal at the
time in question. (RX 4, pp. 16-17). Dr. Williams explained why he believed those comorbidities were the
cause of Petitioner's bilateral CTS. (See RX 4, pp. 17-18).
Petitioner testified that her job duties were consistent from 1991 until2010, when her boss left
employment with Respondent. She testified that when this boss left in 2010, she added more to her work
load in that she began perfonning some of the work the boss used to do before he left. She testified that
this increased work load in 201 0 aggravated her bilateral CTS to the point where medical treatment was
required.
Petitioner testified that currently, her bilateral hands are better, but that she still experiences
tingling and some numbness in the right hand. She feels her bilateral hand strength is impaired slightly,
but testified that she believed the surgeries were a success.
Petitioner is claiming Respondent is liable for medical bills she claims she incuned as a result
medical treatment stemming from the bilateral CTS injuries at issue. Those bills were entered into
evidence as Petitioner's Exhibits 6-9.
Respondent's Exhibit 5 was offered into evidence and is an article from a medical journal entitled
"The Quality and Strength of Evidence for Etiology: Example of Carpal Tunnel Syndrome." Petitioner
objected to the admission to Respondent's Exhibit 5 based upon the fact that it is hearsay.
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CONCLUSIONS OF LA \V
Issue (C): Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent?; and
Issue (D): '\'bat was the date of the accident?
For a repetitive trauma injury, such as carpal tUtmel syndrome, the date of the injury or accident is
considered to be the date on which the injury manifested itself, that is, the date on which both the injury
and its causallinlc to the employee's work became plainly apparent to a reasonable employee. Durand v.
Industrial Comm 'n, 224 Ill. 2d 53, 63, 72, 862 N.E.2d 918 (2007). Courts considering various factors
have typically set the manifestation date on either the date on which the employee requires medical
treatment or the date on which the employee can no longer perfonu work activities. See Peoria County
Be/wood Nursing Home v. Industrial Comm 'n, 138 Ill. App. 3d 880, 887,487 N.E.2d 356 (3d Dist. 1985)
(holding that detennining the manifestation date is a question of fact and that "the onset of pain and the
inability to perfom1 one's job, are among the facts which may be introduced to establish the date of
injury"). The manifestation date is not the date on which the injury and its causal link to work became
plainly apparent to a reasonable physician, but the date on which it becan1e plainly apparent to a
reasonable employee.Id.; See also General J:::Lectric Co. v. Jndustrzal Comm n, 190 Ill. App. 3d 847, 857,
546 N.E.2d 987 (4th Dist. 1989). However, because repetitive-trauma injuries are progressive, the
employee's medical treatment, as well as the severity of the injury and particularly how it affects the
employee's perfonnance, are relevant in detennining objectively when a reasonable person would have
plainly recognized the injury and its relation to work. Durand, 224 lll.2d at 72; See also Oscar Mayer &
Co. v. Industrial Comm 'n, 176 Ill. App. 3d 607, 610, 531 N.E.2d 174 (4th Dist. 1988).
In Durand, the claimant notified her supervisor in January 1998 that she had noticed pain in her
hands in September or October of that year and that she believed her pain was work-related. Durand, 224
Ill. 2d at 55. The claimant continued to work, but sought medical help in August 2000. In September
2000, her doctors told her that she suffered from CTS related to her work. Durand, 224 111. 2d at 55. In
her testimony, the claimant testified that, in January 1998, she believed her condition was work-related
but did not know precisely what her condition was or that she had CTS. Durand, 224 Ill. 2d at 58-59.
Although the Commission found that the claimant's injury occurred in September or October 1998, the
Illinois Supreme Court reversed that finding and fixed the claimant's date of injury instead at September
2000, when she was diagnosed with CTS. Duralld, 224 Ill. 2d at 73-74. To reach this conclusion, the
Supreme Court relied on evidence that, before September 2000, the claimant did not know precisely what
she was suffering from, did not seek medical treatment, may have had doubts as to whether she needed
medical treatment, and did not suffer from a condition sufficiently severe to warrant a claim before
September 2000.
The Arbitrator finds that the manifestation date of Petitioner's bilateral CTS was December 10,
2002. Petitioner saw Dr. Fortin on June 5, 2001, reporting hand and wrist symptoms for over a year prior
that were worsening, more so on the right. Electrodiagnostic studies revealed bilateral CTS, more severe
on the right, with axon loss on the right. Dr. Fortin reported his diagnosis supported surgery. Over a
month later, on July 24, 2001, Petitioner reported progressing hand and wrist symptoms to Dr. Bergman,
with the right side being worse. The diagnosis was bilateral CTS, light greater than left. Dr. Bergman
noted Petitioner's job duties with Respondent, including typing and lifting, and advised her to talk to
Respondent's workers' compensation personnel in the event surgery would be needed. Dr. Bergman
5
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prescribed wrist splints at this time. Petitioner reported back to Dr. Bergman in September 2001 that the
right wrist splint was working very well, and that she would start using a left wrist splint. Dr. Bergman
still advised Petitioner to seek an alternate job at this time, and recommended a three-month follow-up
evaluation. Petitioner, however, did not return to Dr. Bergman for over a year. On December 10, 2012,
Dr. Bergman noted that Petitioner's wrist splints were no longer helping Petitioner's bilateral CTS
symptoms, as Petitioner had reported on this date that her symptoms retumed about 4-5 months prior.
Petitioner reported she was engaging in more lifting at work, and believed the work aggravation would
only get worse in time. Dr. Bergman diagnosed Petitioner with "worsened" bilateral CTS "most likely
related to increased work load at work." Dr. Bergman advised Petitioner to attempt to get her work
modified, as she still had not considered alternate employment at this time; in the altemative, Petitioner
was to return to Dr. Bergman to schedule CTS surgery.
The Arbitrator notes that the first diagnosis of bilateral CTS was in June 2001, and later confim1ed
in July 2001 by Dr. Bergman. On July 24, 2001, Dr. Bergman recommended conservative treatment in the
fonn of wrist splints. Dr. Bergman noted in July 2001 that if the splints did not alleviate the CTS
symptoms, surgery would be needed. Dr. Bergman noted Petitioner's job duties as early as July 2001, and
further recommended Petitioner consider alternative employment by September 2001. The wrist splints
alleviated Petitioner's CTS symptoms for almost a year, but Petitioner then presented to Dr. Bergman on
December 12, 2002, noting the splints were no longer working. Dr. Bergman reiterated the bilateral CTS
diagnosis, and noted that said diagnosis was most likely related to Petitioner's work. Unless Petitioner
changed her work, Dr. Bergman believed surgery would be needed. There is no evidence that Petitioner's
job duties changed at this time. As of December 12, 2002, Petitioner knew or reasonably should have
known that she had work-related, bilateral CTS in which surgery would be needed unless her job duties
changed. December 12, 2002 is accordingly the manifestation date of Petitioner's injury.
Here, unlike the claimant in Durand, Petitioner actually sought medical treatment for her
condition of ill-being on December 10, 2002, after a worsening and progression ofher CTS symptoms.
Also unlike the claimant in Durand, there is not sufficient evidence that Petitioner's condition of ill-being
changed appreciably between December 10, 2002 and Petitioner's claimed manifestation date of March
15, 2011, so that the Arbitrator could say that Petitioner was forced to wait until the later date to file a
viable claim or to detennine if she actually required medical attention. Further, the diagnosis in December
12, 2002 was related to specific work activities, and Petitioner would have known this fact at that time.
She consistently reported her job duties to Dr. Bergman, and Dr. Bergn1an in fact noted her worsening
bilateral CTS to be work related on this date.
Furthermore, while Petitioner testified that her job duties increased to a point where medical
treatment for her bilateral CTS was necessitated in 2010 when her boss left Respondent's employment,
the record shows that Petitioner's symptoms had already progressed to a level where surgery was needed
by late 2002. In fact, on March 15, 2011 (Petitioner's claimed manifestation date), when Dr. Borowiecki
was discussing risks inherent in the surgeries he eventually perfonned, he also noted that the risks were
especially present concerning the right side, as Petitioner's symptoms had been present for so long at that
point. The record therefore contains ample evidence to not credit Petitioner's testimony that it was only in
2010 that her symptoms progressed and worsened to the point of necessitating medical treatment. In light
of the foregoing, the Arbitrator finds that Petitioner's injuries do not escape statute of limitations
application.
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Even if the Arbitrator were to find that December 10, 2002 was not the manifestation date,
Petitioner's injuries would have manifested themselves for purposes of the Act on January 24, 2008, when
Petitioner was seen by Dr. Borowiecki. On that date, Petitioner reported increasing CTS symptoms, and
that she would suffer said symptoms at work while typing on the keyboard and engaging in some of the
other activities in her job in the computer room. Dr. Borowiecki even noted on this date that,
"Unfortunately, it does not sound like she has actually filed this as a workman's comp claim." Dr.
Borowiecki reported on January 24, 2008 that he would proceed with surgery if Petitioner could get
approval. However, the CTS surgeries would have had to occur after Petitioner's 2008 hip surgery. Dr.
Borowiecki testified that he did not hear from Petitioner for the intervening tlu·ee years following
Petitioner's hip surgery in 2008. Again, assuming arguendo that the manifestation date was not December
12, 2002, the date would be set at January 24, 2008, when Petitioner's CTS symptoms had progressed to
the point where Dr. Borowiecki wanted to proceed with surgery and it was clearly recorded that
Petitioner's job activities were aggravating her symptoms.
Accordingl y, given a manifestation date of December 12, 2002 and the fact that Petitioner did not
file an application for adjustment of claim with the Illinois Workers' Compensation Commission until
May 23,2012 (see PX 1), Petitioner's claim is barred by the statute of limitations pursuant to Section 6(d)
of the Act. See 820 ILCS 305/6(d) . Assuming a manifestation date of January 24, 2008, as discussed
supra , would still bar Petitioner's claim under Section 6(dJ of the Act. For the foregoing re~on~,
Petitioner has thus not proven that she sustained a compensable accident that arose out of and in the
course of her employment with Respondent manifesting itself on March 15, 2011 .

Issue (F): Is Petitioner's current condition of ill-being causally related to the injury?;
Issue (J) : \Vcre the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent paid all appropriate charges for all reasonable and necessary medical services?;
Issue {K): \Vhat temporary benefits are in dispute? (TTD); and
Issue {L): \Vhat is the nature and extent of the injury?
Based on the foregoing findings concerning accident and the date of accident, the Arbitrator
therefore finds that Petitioner's current condition of ill-being is not causally related to a timely-filed claim
for a work injury. Accordingly, no medical expenses, temporary benefits or pennanent partial disability
benefits are awarded.

Issue {0): Is Respondent's Exhibit 5 admissible?
Respondent's Exhibit 5 is an article from a medical journal entitled "The Quality and Strength of
Evidence for Etiology: Example of Carpal Tunnel Syndrome." Petitioner objected to the admission to
Respondent's Exhibit 5 based upon the fact that it is hearsay. Under Illinois law, scientific and medical
treatises are hearsay and are inadmissible. Lewis v. Stoval, 272 Ill. App. 3d 467, 470, 650 N.E.2d 1074 (3d
Dist. 1995). Accordingly, Petitioner' s objection to Respondent's Exhibit 5 is sustained and Respondent's
Exhibit 5 is not admitted into evidence.
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Respondent,
DECISION AND OPINION ON § 19(h) AND §8(a) PETITION
This case comes before the Commission on Petitioner's § 19(h) and §S(a) Petition, which
was filed on November 3, 2009, alleging a material increase in his disability resulting in
permanent and total disability and claiming additional medical expenses following the previous
Commission §8(a) hearing, which was held on June 10, 2008. A hearing on the current petition
was held before Commissioner DeVriendt on February 1, 2013, in Joliet, Illinois and a record
was made.
The Commission, having considered the entire record, finds that Petitioner has failed to
prove that he is entitled to additional medical expenses and permanency benefits and hereby
denies his petition.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
I) The original arbitration was heard on March 21, 2007. A decision was issued on May 4,
2007, finding that Petitioner sustained accidental injuries arising out of and in the course
of employment on July 11, 2005, and was entitled to $101.00 in medical expenses and
permanency of 6% for the loss of use of the person as a whole. There were no findings of
fact or conclusions of law included in the decision.
2) On Review, the Commission issued a decision on November 6, 2007, increasing the
permanency award to 12% loss of use of the person as a whole based on the August 5,
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2005 lumbar MRI report, Dr. Mirkovic's surgical recommendation, and Petitioner's
"credible testimony concerning his ongoing complaints and limitations."
Petitioner filed a § 19(h)/§8(a) petition on March 3, 2008, and a hearing was held on June
10, 2008. However, in his brief, Petitioner had requested that a decision only be made on
the §8(a) petition and essentially withdrew the § 19(h) petition. The majority found that
Petitioner testified that he was still working as a truck driver for Respondent and had not
lost any time from work between his July 11, 2005 accident and the original March 21,
2007 hearing. However, he had been off work since December 7, 2007 per Dr. Martin's
orders. He testified that, since the arbitration hearing, his hip pain had worsened and he
was experiencing "unbearable" back pain every waking hour and rated his current hip
and back pain a 10/10. Petitioner had also been seeing Dr. Martin for chronic obstructive
pulmonary disease (COPD). Petitioner also continued his treatment with Dr. Egwele who
performed a left sacroiliac injection and prescribed cold packs and therapy. At the last
visit on May 23, 2008, Dr. Egwele noted improvement and told Petitioner to continue
losing weight, exercising, and attending therapy.
The Commission issued a decision on May 27, 2009, in which the majority found that
there was a causal connection between Petitioner's work injury and his need for
additional medical care but denied additional temporary total disability (TTD) because
"the opinions expressed in the [leave of absence certificates by Dr. Martin] are
unsupported by examination findings and it is clear that the doctor attributed Petitioner's
disability to [COPD] as well as ongoing back pain." (5/27/09 Decision at 7). The
Commission also found that Dr. Egwele's records contained no mention of the need for
work restrictions and, instead, documented consistent improvement during the periods
that Dr. Martin was keeping Petitioner off work. (ld.) The dissenting Commissioner
stated that she would have also denied the additional medical expenses because of a lack
of causal connection opinion from a physician and Petitioner's vague testimony. She
believed that the inconsistencies in the medical records undermined Petitioner's
credibility.
Petitioner filed another§ 19(h)/§8(a) petition on November 3, 2009, which is the currently
pending petition, but it was not heard until February 1, 2013.
The first record in evidence after the last hearing is an August II, 2008, letter from Dr.
Martin indicating that Petitioner was being treated for chronic back pain, ruptured disc,
and COPD and that Petitioner was not able to resume his normal duties as a truck driver
for Respondent. On December I, 2008, Dr. Martin completed an FMLA form indicating
that Petitioner's condition was "permanent" and was "unable to perform work of any
kind." Petitioner was receiving therapy, Vicodin, and Flexeril at that time. On April 16,
2009, Dr. Martin referred Petitioner to Dr. Watson for pain management.
Petitioner first saw Dr. Artelio Watson on May I, 2009. This record indicates that
Petitioner had returned to work after his 2005 accident but then was involved in another
work-related motor vehicle accident in 2007 that caused an exacerbation of his back pain.
Petitioner complained to Dr. Watson of constant back pain, bilateral lower extremity
paresthesias, and charley horse spasms that occur at night approximately two times per
week. On examination, Dr. Watson noted that sitting caused Petitioner too much
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discomfort and he had decreased lumbar range of motion in all directions. He had
positive straight-leg-raise test bilaterally and was tender to palpation over the left
sacroiliac joint.
8) Over the course of the next year and a half, Petitioner underwent conservative treatment
including epidural steroid injections, bilateral sacroiliac joint injections, and trigger point
injections. Dr. Watson testified that he didn't give Petitioner off-work slips because he
was already off work. On December 7, 2009, Dr. Watson recommended an MRI and
orthopedic evaluation to see if surgery was warranted. He also wrote that Petitioner
''appears to be totally disabled due to the fact that his sleep is impaired and his
sitting/walking tolerance are significantly declined."
9) During this time, Petitioner continued treating with his primary care physician Dr. Martin
who gave Petitioner updated F.M.L.A. fonns indicating that he could not perfonn his
nonnal job duties.
10) Throughout 2010, Dr. Watson continued Petitioner on various meds and continued to
recommend an MRI and orthopedic/neurosurgical consult. Ultimately, on November 5,
20 I0, he wrote that Petitioner had reached maximum medical improvement from a
conservative standpoint but he was still temporarily totally disabled unless there was a
surgical option available to him. On December 13, 2011, Dr. Watson opined that
Petitioner was pennanently disabled. As of the last visit on June 1, 2012, Dr. Watson
noted that Petitioner had low back pain worse on the left with intennittent unpredictable
spasms in the back and legs along with lower extremity paresthesias. Dr. Watson noted
that Petitioner obtained relief (down to 6 to 7 out of 10 pain) with medications. Dr.
Watson indicated that Petitioner should "refrain from work" but he could still possibly
benefit from surgery.
ll)On August 10, 2010, Petitioner was examined by Respondent's Section 12 orthopedic
surgeon, Dr. Frank Phillips, who found that there was no spinal contraindications to
Petitioner working in some capacity and he recommended a 25-pound lifting limit and to
avoid repetitive bending. After reviewing Petitioner's MRis and medical records, he
opined that it did not appear that Petitioner sustained any structural injury in 2005 and
that the subsequent 2010 MRI showed degenerative age-related changes only. He felt
that those could be responsible for Petitioner's pain complaints but they were not related
to any specific work injury or trauma.
12) Dr. Watson testified on March 25, 2011, almost two years prior to the most recent
hearing, that Petitioner's exam findings have been similar throughout his treatment and
that Petitioner was at maximum medical improvement from a conservative standpoint.
He didn't recall if Petitioner told him about the level of work that his job with
Respondent demanded. He felt that Petitioner was disabled due to his inability to sleep,
difficulty sitting, and decreased lumbar range of motion. He believed that Petitioner's
history and exam were consistent with low back trauma. Dr. Watson did not agree that
Petitioner's low back condition was solely related to degenerative changes. The extent of
his causation opinion was that Petitioner's injuries "could" be a result of his work injury.
Dr. Watson testified that he was never suspicious of any malingering or symptom
magnification. On cross-examination, Dr. Watson admitted that he relies on the
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radiologist's and orthopedic doctor's interpretations of the MRI films since he is not a
surgeon. He did not have any prior medical records to compare and there was no way for
him to tell if Petitioner's anatomic condition had progressed over the course of treatment.
He admitted that he did not know what the physical requirements of Petitioner's job
were.
13) Respondent's Dr. Phillips testified that Petitioner's original 2005 MRI was "relatively
normal" and that the 201 0 MRI was similar but showed progressive degeneration that
was not very severe. He did not believe the degeneration was related to either of
Petitioner's work incidents (2005 or 2007). He testified that Petitioner had "a couple" of
Waddell signs but that symptomatic treatment for his current complaints was reasonable
He disagreed with any
although not related to Petitioner's work injuries.
recommendation for surgery and opined that Petitioner should, at the very least, be able
to work with 25~pound restrictions but, again, this was not related to any work injuries.
He stated that Petitioner could possibly work at a higher level and a functional capacity
evaluation might be helpful. Dr. Phillips opined that Petitioner had reached maximum
medical improvement from the work injuries in 2007.
14) Petitioner testified that he is 65 years old, is 5'7" tall, and weighs 225 pounds, which is
the same as he weighed at the time of original accident on 7/11/05. He has been an
employee with Respondent since 1978 as a motor truck driver.
15) Petitioner testified that he continued seeing Dr. Watson for problems with sleeping due to
sudden vicious crippling pain that encompasses both legs, in which the muscles swell up
and he is "paralyzed" for 10 or 15 minutes. This happens at least once every 6 weeks.
Petitioner testified that he has slept on the dining room floor for almost three years so he
can avoid kicking the furniture and not hurt his foot when the pain strikes. Petitioner
testified that he wakes up every morning with pain, which increases as the medication
wears off. He takes medication three times a day, which helps "very much" with the
pain. The injections have also helped.
16) Petitioner testified that if he doesn't take the medications, his back feels as though it is
"wedged" or out of place. The lower back and upper back don't feel aligned and the hip
becomes bulged. He feels as though something is out of place and subsequently it will go
back in place. Petitioner testified that the pain today is in the same area as the time of the
accident and that prior to the accident he had no pain in his back or left leg. Petitioner
testified that he has had constant low back pain and has taken pain medications since he's
been injured. He has to change positions often and cannot stand or sit for extended
periods of time. He avoids bending and making sudden movements. He has difficulty
tying his shoes.
17) Petitioner testified that he has not returned to work for Respondent because he doesn't
feel like he is able to and he is following Dr. Watson's orders. However, Petitioner then
had the following exchange with his attorney:
Q:

Now bring you up-to-date, I want you to recall all of the kinds of activities
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A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:

Q:
A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:

that you did as a truck driver for [Respondent]. Sitting here today, how
much time would you be sitting behind the wheel of a truck driving during
the course of an eight-hour day as a truck driver?
Eight hours in a regular day.
Of the eight hours, how many of those hours would actually be sitting
driving the truck?
Well, it would be maybe four hours, maybe.
With the condition of your back, are you able to do that?
I would.
Pardon me?
I would.
Are you able to do it now with the condition of your back?
I would.
Right now, are you able to sit behind a truck and drive it for eight hours a
day?
Not right at this minute.
What would you have to do to be able to sit behind the truck and drive ...
Well, I would have to drive the truck to the -- as you did at the time of the accident?
-- location as though, which is normally what you do. You get a location.
You drive, when I reach that location then I have to get out and pace
around the truck and get back in when I have to move it.
And my question to you is, are you physically capable of doing that
today with the condition of your back?
Yes, I could do that.
You could return?
I could but I am saying I am not going to be able to drive non stop
eight hours. I have to stop in between.
Can you drove [sic] the truck with the medication you are on?
No. I would have to cut down on the medication.
And if you cut down on the medication, what would happen?
Well, then I would be on a different medication maybe that is not as strong
as what I am taking.
Do you know if there is different medication that would control your pain?
That I don't know.
Would you like to return to work for [Respondent]?
Yes, I would.
Has your doctor indicated you are able to go back to work for
[Respondent]?
Not at this point.

T.28-31 (Emphasis added.)
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18) On cross-examination, Petitioner testified that he let his driver's license expire in 2007
and has not renewed it. Petitioner testified that he initially treated with Dr. Egwele until
he was released to full duty in May 2006. He returned to Dr. Egwele in November 2007
and treated with him in 2008 but had not returned since. He also had not returned to see
Dr. Mirkovic, who had initially recommended surgery, since the first hearing.
19) Kari Stafseth, a certified rehabilitation counselor at Vocarnotive, testified that she met
with Petitioner on September 21, 2011, and reviewed his history and records. She
testified that, based on the opinion of Dr. Watson, Petitioner was totally disabled.
However, if Dr. Phillips' opinion was accurate, then Petitioner was prospectively
employable at the light demand level earning $9 to $11 per hour as a security guard,
cashier, or in customer service. Ms. Stafseth stated that she did not have a formal
description of Petitioner's job with Respondent but used the Dictionary of Occupational
Titles to determine that it was a medium physical demand level job. She admitted that
Petitioner's job duties could vary from that and he did not tell her the length of time that
he drove per day. She did not have any information regarding the lifting requirements.
Petitioner reported to her that he did some supervisory duties when he filled in when the
superintendent was out but she didn't know how much time that would have taken in his
work day. Ms. Stafseth admitted that if Petitioner's physical capabilities allowed him to
drive a truck, then having a commercial driver's license would expand the range of his
employment opportunities but Petitioner had let his expire.
20) Jacqueline Bethell from MedVoc also interviewed Petitioner and reviewed his records at
the request of Respondent on January 23, 2013. She reported that Petitioner's job
involved driving a truck but not loading/unloading materials. Ms. Bethel stated that
Petitioner indicated to her that he has not looked for alternate work since sustaining his
injury in 2005 but told her that he believed he could return to work. He also indicated he
believed he could start weaning off of his current medication. Ms. Bethell concluded
that, based on Petitioner's description of his job tasks and Dr. Phillips' restrictions (25pound lifting and no repetitive bending), Petitioner may be able to return to his regular
job with Respondent without modification if he had his commercial driver's license
reissued.
The Commission notes that, instead of returning to his previous treating physicians (Dr.
Mirkovic and Dr. Egwele) and getting further treatment and off-work notes from them, Petitioner
began treating with Dr. Watson, a physiatrist and pain management doctor, who opined that he
was temporarily and, ultimately, permanently disabled even though, according to Respondent's
orthopedic surgeon Dr. Phillips, there is no anatomic reason why Petitioner would be unable to at
least perform light duty work. We find that Dr. Watson's opinion that Petitioner's current
injuries "could be" a result of his original work-related injury is not persuasive on the issue of
causal connection. We note that the Commission has previously denied additional temporary
total disability because it was unsupported by examination findings and was partly due to
Petitioner's COPD.
The Commission finds that Petitioner's testimony indicates that he believes he could
return to his former job and he might be able to modify his medications to ones that could relieve
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his symptoms and allow him to drive. The Commission notes that Petitioner let his driver's
license expire in 2007 so part of the reason he is unable to return to his job is of his own doing.
The last record from Dr. Watson is from June 1, 2012 (approximately 8 months prior to the
hearing) and Dr. Watson testified on March 25, 2011 (almost two years prior). As such, we find
that his opinion does not accurately reflect Petitioner's current condition since it is inconsistent
with his testimony at hearing and also what Petitioner told Ms. Bethel on January 28, 2013,
regarding his belief that he could return to work. Therefore, we find the opinion of Dr. Phillips
more credible regarding causal connection and Petitioner's ability to work than Dr. Watson's.
We further find the opinion of Jacqueline Bethell from MedVoc to be credible that
Petitioner could return to his previous employment with Respondent if he obtained a commercial
driver's license.
We find that Petitioner's complaints at the current hearing are not materially different
than the ones he had at the original hearing. Based on the record as a whole, including
Petitioner' s testimony at the various hearings, the medical evidence and opinions, and the
previous Commission decisions, we find that Petitioner has failed to prove that his current
condition of ill-being is causally related to his work injury on July 11, 2005. As such, we find
that Petitioner has failed to prove that his outstanding medical expenses are causally related and
also that he failed to prove that he has sustained a material increase in his disability.
IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner's Petition
under § 19(h) and §8(a) is hereby denied.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

APR 1 ~

~~

zon

Ruth W. White
SE/
0: 2119/14
49
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STATE OF ILLINOIS
COUNTY OF

WINNEBAGO

D Affirm and adopt (no changes) Q Injured Workers' Benefit Fund (§4(d))
) ss. D Affirm with changes
D Rate Adjustment Fund (§8(g))
)
D Reverse
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
C8J None of the above
!ZI Modify ~ownl
)

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
EVERETT LEE BRADLEY,
Petitioner,
vs.

NO:

SUPERIOR DRYWALL COMPANY,
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Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of temporary total disability benefits,
maintenance benefits and permanent partial disability benefits, and being advised of the facts and
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
The Arbitrator found that Petitioner sustained an accident arising out of and in the course
of his employment and that Petitioner's current condition of ill being is causally connected to
Petitioner' s injury. In addition to temporary total disability and maintenance benefits, the
Arbitrator awarded Petitioner a wage differential of$779.60 per week commencing October 1,
2012, through the duration of his disability because the injuries sustained cause a loss of earnings
as provided in Section 8(d)(1) of the Act. We reverse the Arbitrator's decision with respect to his
permanency findings. The Commission holds that Petitioner is not entitled to a wage differential.
Instead, we award Petitioner 50% loss of the person as a whole as provided in Section 8(d)(2).
We find that Petitioner did not prove he is entitled to a wage differential. Instead, given
Petitioner's injuries, change in occupation and reduced wages, Petitioner is entitled to permanent
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partial disability benefits of 50% loss of the person as a whole. Petitioner did not meet his burden
of proving his current average weekly wage if he were working full duty, which is necessary for
a wage differential award. Petitioner did not present documentation of the hours he worked when
fully performing his job as a plasterer prior to the injury, or the hourly rate of pay that he earned
at that time. Reviewing the evidence and testimony of Art Strums, Business Agent for Local 11
Cement Masons and Plasterers, shows that Petitioner was not guaranteed 40 hours of
employment per week. The hours a full duty plasterer would work in a given week depended on
weather, strikes and availability of work, among other factors. The average hours Petitioner
worked as a full duty plasterer cannot be determined based on the evidence and testimony
presented during the arbitration hearing. Any calculation of Petitioner's current average weekly
wage if he was still employed full duty as a plasterer would be purely speculative and not
supported by the record. Therefore, Petitioner did not establish that he is entitled to a wage
differential under Section 8(d)(1).
Petitioner had various methods by which he could have established a wage for a full time
plasterer. One such method was the introduction of the wages of a like employed plasterer at the
time of the hearing. Another would involve the production of records, such that they would
establish the average number of hours that all union plasterers work during the calendar year.
Without such information, the Commission would be required to speculate, as was done
by Petitioner's Business Agent, Art Strums. Neither the arbitrator nor the Commission has the
legal capacity to speculate regarding wages, available hours or the income that a like employed
person might earn. Absent such evidence, such a finding is without merit.
Additionally, Respondent filed a motion on January 13, 2014, to Present Additional
Evidence and Continue Oral Argument. Respondent argued that it has received additional video
evidence indicating that Petitioner is able to return to his previous line of work and requested an
updated Section 12 exam. Respondent states this evidence was not available until several months
after the arbitration hearing.
The Act does not allow parties to introduce additional evidence into the record after the
arbitration hearing. Section 19(e) ofthe Act states, in relevant part, "[i]n all cases in which the
hearing before the arbitrator is held after December 18, 1989, no additional evidence shall be
introduced by the parties before the Commission on review of the decision of the Arbitrator."
The Act does not allow additional evidence to be introduced in any circumstance. Therefore, we
deny Respondent's "Motion to Present Additional Evidence and Continue Oral Argument."
IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's decision
is modified as stated herein.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent's "Motion to
Present Additional Evidence and Continue Oral Argument" is hereby denied.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$663.67 per week for a period of 142-617 weeks, that being the period of temporary
total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$663.67 per week for a period of 125-417 weeks for maintenance benefits under §8{a)
of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$597.30 per week for a period of250 weeks, as provided in §8(d)(2) of the Act, for
the reason that the injuries sustained caused the permanent partial disability of 50% person as a
whole.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
TJT: kg
0: 2/11/14
51

APR 1 5 2014

Kevin W. Lamborn

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
\

Case#

BRADLEY, EVERETT

08WC009011

Employee/Petitioner

SUPERIOR DRYWALL
Employer/Respondent
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On 1/3/2013. an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0118 ALLEGRETTI & ASSOCIATES
JAMES ALLEGRETII
617 W DEVON AVE
PARK RIDGE, !L 60068

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
THOMAS J M/\LLERS
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602
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STATE OF ILLINOIS

)
)SS.

COUNTY OF MC HENRY

)

0 Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
cg) None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Everett Bradley

Case # 08 WC 9011

Employee/Petitioner

v.
Superior Drywall
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Anthony C. Erbacci, Arbitrator of the Commission, in the city
of Rockford, on November 14, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes fmdings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G. 0 What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
A.

I.
J.
K.
L.
M.
N.
0.

0
0

What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
~ What temporary benefits are in dispute?
D TPD
~ Maintenance
~ TTD
cg] What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Other

0
0
0

ICArbDec 2110 100 \V. Raudolph Street #B-200 Clricago, !L 60601 3121814-66JJ Toll-free 8661352-3033
\Veb site: WIVIV.iwcc.il.gov
Dow11sta1e offices: Collilm•ille 61 81346·3450 Peon'a 3091671·3019 Rockford 8151987·7292 Spri11gfie/d 2171785-7084
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FINDINGS

On October 27, 2006, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $51,766.00; the average weekly wage was $995.50.

On the date of accident, Petitioner was 40 years of age, single with 1 dependent child.
Petitioner lras received all reasonable and necessary medical services.
Respondent lras paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit for TTD, maintenance, and other benefits, actually paid.
ORDER

an

Respondent shall pay Petitioner temporary total disability benefits of $663.67/week for 142
weeks,
commencing February 20, 2007 through June 25, 2007, and from December 12, 2007 through May 4,
201 0 as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from October 27,
2006 through November 14, 2012, and shall pay the remainder of the award, if any, in weekly payments.
Respondent shall be given a credit for temporary total disability benefits that have been paid.
Respondent shall pay Petitioner maintenance benefits of $663.67/week for 125 4n weeks, commencing May
5, 2010 through September 30, 2012, as provided in Section 8(a) of the Act. Respondent shall be given a
credit for maintenance benefits that have been paid.
Respondent shall pay Petitioner permanent partial disability benefits, commencing October 1, 2012, of
$779.60/week for the duration of the disability, because the injuries sustained caused a loss of earnings, as
provided in Section 8(d) 1 of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

December 27, 2012
Date
08 WC9011
ICArbDcc p. 2

JAN 3- 2013
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FACTS:

On October 27, 2006, the Petitioner was employed by the Respondent as a
journeyman plasterer. The Petitioner testified that he did not complete high school prior to
becoming a plasterer and that he has worked as a plasterer from the age of 18 until his injury
on October 27, 2006. The Petitioner testified that, at the time of his injury, he was a skilled
ornamental plasterer and was one of only three skilled ornamental plasterers in the state of
Illinois. The Petitioner testified that as one of the only three skilled ornamental plasterers in
the state, he was always fully employed. Art Sturm, a Mason's and Plasterer's Union
representative, testified the best plasterers would always have work and that the Petitioner
was always fully employed. He further testified that fully employed plasterers regularly work
40 hours per week and that the base rate for a journeyman plasterer is currently $33.36 per
hour.
The Petitioner testified that on October 27, 2006, he was working for the Respondent
as a plasterer and that he was working with an apprentice plaster on a scaffold. The Petitioner
testified that the apprentice slipped and he attempted to grab the apprentice, and a bucket of
"mud", to prevent the apprentice from falling to the ground. The Petitioner testified that he
then experienced severe pain in his low back which brought him to his knees and made it
difficult to stand up. The Petitioner testified that he ultimately climbed down from the scaffold
he told his foreman what had happened. He also testified that he called his Union business
agent and told him as well. The Petitioner testified that he then went to a medical clinic for
treatment that day.
The Petitioner testified that he first treated at the Medcare Health Center on the day of
the injury and that he was taken off work at that time. The medical records demonstrate that
the Petitioner saw Dr. Madhuri Yemul and that, on January 17, 2007, the Petitioner underwent
a lumbar MRI which was reported to demonstrate multilevel disk disease with disc protrusions
at L4-5 and L5-S1.
The Petitioner then came under the care of Dr. Christopher Sliva at the Rockford Spine
Center. The Petitioner testified that he was referred to Dr. Sliva, an orthopedic surgeon, by Dr.
Yemul. His first visit to Dr. Sliva was on February 20, 2007. Dr. Sliva's records indicate that
the Petitioner reported a work injury on October 27, 2006 and gave a history of injury
consistent with his testimony at hearing. The Petitioner reported the immediate onset of back
pain which gradually continued to worsen and the development of left sided buttock and
posterior thigh pain. Dr. Sliva's impression was L4-5 and L5-S1 degenerative disc disease
with disc protrusions and lateral recess stenosis with radiculopathy, and he recommended the
Petitioner undergo epidural steroid injections along with physical therapy. Dr. Sliva also noted
that surgical options were possible if the Petitioner's symptoms did not improve with the
steroid injections and physical therapy. Dr. Sliva prescribed the Petitioner off work pending
epidural steroid injection.
The Petitioner returned to Dr. Sliva on May 2, 2007 after having undergone three
epidural steroid injections and eight weeks of physical therapy. The Petitioner reported that
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while the epidural steroid injections had improved his leg pain he still had episodic left-sided
buttock, posterior thigh, and calf pain as well as right-sided buttock pain. Dr. Sliva continued
the Petitioner off work and prescribed another month of work hardening. On June 19, 2007,
Dr. Sliva released the Petitioner to attempt to return to full duty work as of June 25, 2007. The
Petitioner testified that his attempt to return to work was delayed for a time but that he did
return to work in October of 2007. He testified that he worked for three to four weeks and was
then taken off work again in November 2007.
At the request of the Respondent, the Petitioner was seen and examined by Dr.
Anthony Rinella on September 13, 2007. Dr. Rinella noted the Petitioner history of a work
injury and his course of treatment to that point. Dr. Rinella opined that, "as a direct result of
the work related incident" the Petitioner had a lumbar strain and left L5 radiculopathy. Dr.
Rinella indicated that the Petitioner had "maximized conservative management" and could
attempt to return to full duty work. Dr. Rinella further opined that should the attempt to return
to work fail, a two level decompression and fusion would be in the Petitioner's best interest.
The Petitioner returned to Dr. Sliva on December 12, 2007 complaining of a recurrence
of his left leg pain. Dr. Sliva ordered a repeat MRI which was performed on December 12,
2007 and was reported to reveal a broad-based disc herniation at L4~5 and an annular tear at
L5~S1 . Dr. Sliva and the Petitioner decided to proceed with surgery and Dr. Sliva ordered a
pre-operative stress test and a repeat MRI.
In a letter report dated September 2, 2008, Dr. Rinella opined that the repeat MRI of
the Petitioner's spine and the pre~operative stress test was reasonable. Dr. Rinella further
opined that the L4-S1 posterior fusion recommended for the Petitioner was necessary to treat
the Petitioner's left L5 radiculopathy and discogenic pain which was related to the Petitioner's
work injury.
On January 12, 2009, the Petitioner underwent the pre~surgery stress echocardiogram
and on January 19, 2009, the Petitioner underwent a repeat lumbar MRI. On February 5,
2009 the Petitioner underwent an L4-S1 decompression and fusion with instrumentation and
bone grafting which was performed by Dr. Sliva. Following the surgery the Petitioner
underwent a course of physical therapy but he continued to have complaints of low back pain.
At the request of the Respondent, the Petitioner was examined by Dr. Avi Bernstein on
December 7, 2009. Dr. Bernstein noted the Petitioner's history of a work related injury on
October 27, 2006 followed by conservative treatment and then surgery. Dr. Bernstein also
noted the Petitioner's continuing complaints of low back pain. Dr. Bernstein opined that the
Petitioner suffered a work related incident on October 27, 2006 which resulted in an
aggravation of a pre-existing degenerative condition and a lumbar disc herniation. Dr.
Bernstein further opined that the Petitioner required further work up to confirm that the spinal
fusion had healed and had otherwise reached maximum medical improvement. Dr. Bernstein
indicated that a functional capacity evaluation would be appropriate to determine the
Petitioner's full functional abilities.
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In a subsequent letter report dated January 20, 2010, ·Dr. Bernstein reported that he
had reviewed additional medical records and Dr. Sliva's opinions and he opined that the
Petitioner had a failed fusion . Dr. Bernstein indicated that the Petitioner's options were to live
with his condition and accept light duty restrictions, or undergo surgery to reconstruct the
fusion.
On April 6, 2010, the Petitioner underwent a functional capacity evaluation. The results
of the evaluation were considered valid, with the Petitioner demonstrating consistent maximal
effort, and were reported to demonstrate that the Petitioner was capable of working at the
light-medium level. On May 4, 2010, Dr. Sliva noted the results of the functional capacity
evaluation and concluded that the Petitioner was prevented from returning to his regular work.
Dr. Sliva further concluded that the Petitioner had reached maximum medical improvement
and should follow up on a p.r.n. basis. The Petitioner testified that he has not returned to Dr.
Sliva since that date.
Following his release by Dr. Sliva, the Petitioner began a course of vocational
rehabilitation with Vocamotive. The Petitioner testified that following the commencement of
vocational rehabilitation, he was incarcerated for six months and then was released to a work
release program. He testified that during the period of his work release, he took G.E.D.
classes, learned keyboarding and basic software skills, and did a job search in accordance
with the instructions of the Vocamotive counselors. The Petitioner testified that he started he
started his actual job search in July of 2011 and that he made 20 to 30 contacts per week and
had a couple of job interviews. The Petitioner testified that he eventually found a job on his
own working as a handy man, performing building maintenance, 20 hours per week at $8.25
per hour. The Petitioner testified that he started that job on October 1, 2012.

CONCLUSIONS:

In Support of the Arbitrator's Decision relating to (C.), Did an accident occur that arose
out of and in the course of Petitioner's employment by Respondent, the Arbitrator finds
and concludes as follows:
The Petitioner credibly testified that on October 27, 2006, he was working for the
Respondent as a plasterer and that he was working with an apprentice plaster on a scaffold.
The Petitioner testified that the apprentice slipped and he attempted to grab the apprentice,
and a bucket of "mud", to prevent the apprentice from falling to the ground. The Petitioner
testified that he then experienced severe pain in his low back which brought him to his knees
and made it difficult to stand up. The Petitioner testified that he ultimately climbed down from
the scaffold and he told his foreman what had happened. He also testified that he called his
union business agent and told him as well. The Petitioner testified that he then went to a
medical clinic for treatment that day.
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On January 17, 2007, the Petitioner underwent a lumbar MRI which was reported to
demonstrate multilevel disk disease with disc protrusions at L4-5 and L5-S1. The Petitioner
then came under the care of Dr. Christopher Sliva on February 20, 2007. Dr. Sliva's records
indicate that the Petitioner reported a work injury on October 27, 2006 and gave a history of
injury consistent with his testimony at hearing. The Petitioner reported the immediate onset of
back pain which gradually continued to worsen and the development of left sided buttock and
posterior thigh pain. Dr. Sliva's impression was L4-5 and L5-S1 degenerative disc disease
with disc protrusions and lateral recess stenosis with radiculopathy, and he recommended the
Petitioner undergo epidural steroid injections along with physical therapy. Dr. Sliva also noted
that surgical options were possible if the Petitioner's symptoms did not improve with the
steroid injections and physical therapy.
Although no records of the Petitioner's initial medical treatment were offered into
evidence, the Petitioner's testimony was credible and was supported by the histories
contained in the records of the Petitioner's subsequent medical treatment. No witnesses were
called by the Respondent, and the Petitioner's testimony was not contradicted or impeached.
Based upon the credible, uncontradicted, testimony of the Petitioner and the histories
contained in the medical records, the Arbitrator finds that the Petitioner sustained his burden
of proving by a preponderance of the credible evidence that an accident arising out of and in
the course of his employment occurred.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that on October 27, 2006, an accident occurred which
arose out of and in the course of the Petitioner's employment by the Respondent.

In Support of the Arbitrator's Decision relating to (F.), Is Petitioner's current condition
of ill-being causally related to the injury, the Arbitrator finds and concludes as follows:
The Arbitrator's findings and conclusions relating to the issue of accident are adopted
and incorporated herein.
The Petitioner testified that he first treated for his at the Medcare Health Center on the
day of the injury. The medical records demonstrate that the Petitioner saw Dr. Madhuri Yemul
and that, on January 17, 2007, he underwent a lumbar MRI which was reported to
demonstrate multilevel disk disease with disc protrusions at L4-5 and L5-S1. The Petitioner
then came under the care of Dr. Christopher Sliva on February 20, 2007. Dr. Sliva's records
indicate that the Petitioner reported a work injury on October 27, 2006 and an immediate
onset of back pain which gradually continued to worsen and include left sided buttock and
posterior thigh pain. Dr. Sliva's impression was L4-5 and l5-S1 degenerative disc disease
with disc protrusions and lateral recess stenosis with radiculopathy, and he recommended the
Petitioner undergo epidural steroid injections along with physical therapy. Dr. Sliva also noted
that surgical options were possible if the Petitioner's symptoms did not improve with the
steroid injections and physical therapy.
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At the request of the Respondent, the Petitioner was seen and examined by Dr.
Anthony Rinella on September 13, 2007. Dr. Rinella noted the Petitioner history of a work
injury and his course of treatment to that point. Dr. Rinella opined that, "as a direct result of
the work related incident" the Petitioner had a lumbar strain and left L5 radiculopathy. Dr.
Rinella indicated that the Petitioner could attempt to return to full duty work but he opined that
should the attempt to return to work fail, a two level decompression and fusion would be in the
Petitioner's best interest. In a letter report dated September 2, 2008, Dr. Rinella opined that
the L4-S1 posterior fusion recommended for the Petitioner was necessary to treat the
Petitioner's left L5 radiculopathy and discogenic pain which was related to the Petitioner's
work injury.
The Petitioner continued to treat with Dr. Sliva, undergoing epidural steroid injections a
course of physical therapy, work hardening, and, ultimately, an L4-S1 decompression and
fusion with instrumentation and bone grafting on February 5, 2009. Following the surgery the
Petitioner underwent a course of physical therapy but he continued to have complaints of low
back pain.
At the request of the Respondent, the Petitioner was examined by Dr. A vi Bernstein on
December 7, 2009. Dr. Bernstein noted the Petitioner's history of a work related injury on
October 27, 2006 followed by conservative treatment and then surgery. Dr. Bernstein also
noted the Petitioner's continuing complaints of low back pain. Dr. Bernstein opined that the
Petitioner suffered a work related incident on October 27, 2006 which resulted in an
aggravation of a pre-existing degenerative condition and a lumbar disc herniation. Dr.
Bernstein further opined that the Petitioner required further work up to confirm that the spinal
fusion had healed and had otherwise reached maximum medical improvement. Dr. Bernstein
indicated that a functional capacity evaluation would be appropriate to determine the
Petitioner's full functional abilities.
In a subsequent letter report dated January 20, 2010, Dr. Bernstein reported that he
had reviewed additional medical records and Dr. Sliva's opinions and he opined that the
Petitioner had a failed fusion. Dr. Bernstein indicated that the Petitioner's options were to live
with his condition and accept light duty restrictions, or undergo surgery to reconstruct the
fusion.
On April 6, 2010, the Petitioner underwent a functional capacity evaluation which was
reported to demonstrate that the Petitioner was capable of working at the light-medium level.
On May 4, 2010, Dr. Sliva noted the results of the functional capacity evaluation and
concluded that the Petitioner was prevented from returning to his regular work. The Petitioner
testified that he has not returned to Dr. Sliva since that date.
The Arbitrator notes that following his work injury the Petitioner undertook a continuous
course of medical treatment which culminated in a lumbar surgery and permanent work
restrictions. The Respondent's examining physicians specifically opined that the Petitioner's
injury and need for surgery were related to his work accident. Prior to his work injury the
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Petitioner was fully employed as a journeyman plasterer, and no evidence of any subsequent
intervening accidents was presented or contained in the medical records. In light of the
Petitioner's credible testimony and the records and opinions of Dr. Sliva, Dr. Rinella and Dr.
Bernstein, the Arbitrator concludes that the Petitioner's present condition of ill-being is
causally related to the work accident.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner's current condition of ill-being is
causally related to the work injury of October 27, 2006.

In Support of the Arbitrator's Decision relating to (K.), What temporary benefits are due,
the Arbitrator finds and concludes as follows:
The Arbitrator's findings and conclusions relating to the issues of accident and
causation are adopted and incorporated herein.
The Petitioner testified that he first treated at the Medcare Health Center on the day of
the injury and that he was taken off work at that time. The Arbitrator notes, however, that there
is no medical documentation to support the Petitioner's absence from work prior to February
20, 2007 when he first began treatment with Dr. Sliva.
The Petitioner was taken off work by Dr. Sliva from February 20, 2007 to June 25, 2007
when he was given a full duty release. The Petitioner returned to Dr. Sliva in July, 2007
reporting additional complaints. Surgery was discussed as an option, but the Petitioner was
not specifically taken off of work. On September 13, 2007, the Petitioner was examined by
Dr. Rinella who found the Petitioner able to return to work until and unless he elected to
undergo surgery.
The Petitioner testified that he did return to work in October of 2007. He testified that
he worked for three to four weeks and was then taken off work again in November 2007.
On December 12, 2007 Dr. Sliva and the Petitioner decided to proceed with surgery
and Dr. Sliva ordered a pre-operative stress test. In a letter report dated September 2, 2008,
Dr. Rinella opined that the pre-operative stress test was reasonable and that the L4-S 1
posterior fusion recommended for the Petitioner was necessary. The Arbitrator notes that in
September 2007 Dr. Rinella had opined that the Petitioner was able to return to work "until
and unless he elected to undergo surgery'' (emphasis added). On February 5, 2009 the
Petitioner underwent an L4-S1 decompression and fusion. Following the surgery the
Petitioner continued under Dr. Sliva's care and remained off work. On January 20, 2010, Dr.
Bernstein opined that the Petitioner had a failed fusion and that the Petitioner's options were
to live with his condition and accept light duty restrictions, or undergo surgery to reconstruct
the fusion.
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On May 4, 2010, Dr. Sliva noted the results of the functional capacity evaluation and
concluded that the Petitioner was prevented from returning to his regular work. Dr. Sliva
further concluded that the Petitioner had reached maximum medical improvement.
On May 10, 2010 the Petitioner began a course of vocational rehabilitation. It was
noted that the Petitioner had lost access to his usual and customary work as a plasterer and
that he had attended special education classes throughout primary school and high school.
During the course of his vocational rehabilitation, the Petitioner took G. E. D. classes, learned
keyboarding and basic software skills, and did a job search. It was noted that, except for
some period in November and December of 2011, the Petitioner maintained regular contact
with the vocational counselors and was cooperative with virtually all of the vocational
rehabilitation and job search efforts conducted on his behalf. The Petitioner testified that he
eventually found a job on his own working as a handy man and that he started that job on
October 1, 2012.
The evidence demonstrates that the Petitioner was taken off work by Dr. Sliva from
February 20, 2007 to June 25, 2007 when he was given a full duty release. On December 12,
2007, Dr. Sliva and the Petitioner decided to proceed with surgery and Dr. Sliva ordered a
pre-operative stress test which was delayed due to lack of authorization by the Respondent.
Dr. Rinella, the Respondent's examining physician, ultimately opined that the pre-operative
stress test was reasonable and that the L4-S1 fusion recommended for the Petitioner was
necessary to treat the Petitioner's condition which was related to the Petitioner's work injury.
On February 5, 2009 the Petitioner underwent an L4-S1 decompression and fusion and he
remained disabled from work through the commencement of his vocational rehabilitation on
May 10, 2010. The Petitioner continued to participate in a course of vocational rehabilitation
until he started a new job on October 1, 2012.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner is entitled to Temporary Total
Disability benefits from February 20, 2007 through June 25, 2007, and from December 12,
2007 through May 4, 2010, a total period of 142 617 weeks. The Arbitrator further finds that
the Petitioner is entitled to Maintenance benefits from May 5, 2010 through September 30,
2012, a period of 125 417 weeks.

In Support of the Arbitrator's Decision relating to (L.), What is the nature and extent of
the injury, the Arbitrator finds and concludes as follows:
The Petitioner previously worked as a journeyman plasterer out of his union local. The
Petitioner's permanent restrictions prevent him from returning to his prior occupation as a
journeyman plasterer. Art Sturms, the business manager for Local 11, testified that the
Petitioner would currently be able to earn $33.36 per hour if he were still so employed and
that the normal workweek for a journeyman plasterer was 40 hours per week. While he
testified that the Petitioner was not guaranteed full time employment; he also testified that the
Petitioner was one of only three ornamental plasterers in the state and that there was always
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work for the Petitioner. The Petitioner testified that he typically worked forty hours per week
although he provided no documentation in support of that testimony.
Subsequent to his release to return to light-medium level work on May 4, 2010, the
Petitioner began to participate in a vocational rehabilitation program directed by the
Respondent. While participating in that program, the Petitioner eventually found a job on his
own working as a handyman at Cal, Inc. The Petitioner started that employment on October 1,
2012 and he is currently earning $8.25 per hour and working 20 hours per week at that job.
The Petitioner testified that his current employment with Cal, Inc. will always be a part time
job.
Based on the evidence of record, the Arbitrator finds that the Petitioner, in the full
performance of his former job, would earn $33.36 per hour for, on average, 40 hours a week,
or $1,334.40 per week. The Petitioner is currently earning $8.25 per hour and working 20
hours per week. The Arbitrator finds that the Petitioner's current employment is suitable for
the Petitioner and that the Petitioner is currently earning $165.00 per week. Deducting the
Petitioner's current earnings of $165.00 per week from the $1,334.40 the Petitioner would
earn in the full performance of his former job yields an earnings differential of $1,169.40.
Multiplying the difference times 2/3 results in a wage differential award of $779.60 per week.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner is entitled to a wage differential
award pursuant to Section 8(d)1 of the Act. The Arbitrator finds, therefore, that the Petitioner
is entitled to $779.60 per week beginning October 1, 2012 and for so long as his disability
may last.
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D Affinn with changes
D Reverse

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g)}
0 Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

KAREN BAILEY,
Petitioner,

14IWCC0278
NO: 08 we 9216

vs.
UPS,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection and permanent
partial disability and begin advised of the facts and applicable law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 29, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
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ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF ARBITRATOR DECISii
BAILEY, KAREN

Case#

4 I wcc 0 2 '78

08WC009216

Employee/Petitioner

UPS
Employer/Respondent

On 5/29/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4095 KP IJ!..W LLC
RAJESH KAMURU
105 W ADAMS ST SUITE 2325
CHICAGO, IL 60602

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
PAMEIJ!.. K HARMAN
20 N CLARK ST SUITE 1000

CHICAGO, IL 60602
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Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Karen Bailey

Case # 08 WC 9216

Employc:eiPetitioner

Consolidated cases: N/A

v.

UPS
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Chicago, on January 22, 2013 and March 12, 2013. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

B.
C.
What was the date of the accident?
D.
Was timely notice of the accident given to Respondent?
E.
F. ~ Is Petitioner's current condition ofill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
K.
TPD
Maintenance
TID
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N.
Is Respondent due any credit?
0. Oother _ _

D

0

D
D

0
D
0

0

0

0

D
0
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FINDINGS

On October 3, 2007, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is 11ot causally related to the accident(s) as explained infra.

In the year preceding the injury, Petitioner earned $20,979.21; the average weekly wage was $411.36.
On the date of accident, Petitioner was 32 years of age, single with 2 dependent children. See AXI .
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit as agreed by the parties under Section 80) of the Act. See Arbitration
Hearing Transcripts.
ORDER

As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner failed to establish a
causal connection between her head injury at work and any current condition of ill being or her entitlement to
pennanent partial disability benefits. Thus, Petitioner's claim for benefits is denied.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

May 24. 2013
Signature of Arbitrator

ICArbDcc p. 2

Date

MAY 29 20\3
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ILLINOIS \VORK.ERS' COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDU1U
Case# 08 WC 9216

Karen Bailey
Employee/Petitioner

Consolidated cases: N/A

v.

UPS
EmployeriRespondent

FINDINGS OF FACT
A consolidated hearing was held in four of Petitioner's cases: 08 WC 2000, 08 WC 9216, 10 WC 27277, and 11
WC 30158. The above-captioned case involves Petitioner's head injury and the only issues in dispute are causal
connection and the nature and extent of Petitioner's injuries. Arbitrator's Exhibit ("AX") l; January 22, 2013
Arbitration Hearing Transcript ("Tr. at page(s)"); March 12, 2013 Arbitration Hearing Transcript ("Tr2. at
page(s)"). The parties have stipulated to all other issues. ld.
The medical records reflect that Petitioner went to the Clearing Clinic on October 3, 2007 and reported that she
bumped her head while reaching for a box at work on October 2, 2007. Petitioner's Exhibit ("PX") 4 at 77;
Respondent's Exhibit ("RX") 2. Dr. Gorovits diagnosed Petitioner with a head contusion, placed Petitioner off
work for the remainder of her shift, and scheduled a follow-up appointment the following day. I d. Petitioner
returned on October 4, 2007 reporting continued pain at a level of711 0 and a headache. PX4 at 78. Dr. Pitsilos
restricted Petitioner to light duty work with no standing/walking over 20 min. per hour and no lifting over 5
pounds. Jd. He scheduled a follow-up appointment for the next day. Jd.
On October 8, 2007, Petitioner returned to the Clearing Clinic and reported continued pain at a level of7/10,
one episode of vomiting with some recent nausea, and an occasional headache. PX4 at 79-80. Dr. Pitsilos
ordered aCT scan of the head and maintained Petitioner's work restrictions. ld. Petitioner returned on October
11 , 2007, reporting continued head pain at a level of 7/10. PX4 at 83. Dr. Gorovits returned Petitioner to full
duty work and instructed her to return as needed. ld. On October 12, 2007, Petitioner reported head pain at a
level of 811 0 and a pounding headache. PX4 at 85. Dr. Gorovits maintained that Petitioner could work full
duty, and ordered a head MRI to rule out an acute event. ld.
On October 16, 2007, Petitioner returned reporting continued head pain at a level of8110 and her concern about
being unable to obtain a head MRI. PX4 at 87-88. Dr. Gorovits maintained that Petitioner could work full duty,
prescribed pain and anti-inflammatory medications, and reiterated his order for a head MRI to rule out an acute
event. ld. Petitioner underwent the recommended brain MRI on October 18, 2007. PX4 at 90. The
interpreting radiologist noted minimal right frontal and ethmoid sinus disease changes and no gross
abnormalities. PX4 at 90. On October 23, 2007, Dr. Gorovits discharged Petitioner from care at the Clearing
Clinic and maintained that Petitioner could work full duty without restrictions. PX4 at 91.
At trial, Petitioner testified that her complaints of headaches while she was treating for other conditions (i.e.,
shoulder, wrist) would probably not be contained in the medical records because she and the first doctor that she
saw at the Clearing Clinic "clashed." Tr. at 36. The medical records from shortly after her injury at work on
November 1, 2007 do not reflect any complaints by Petitioner of symptomatology or objective findings related
to the head. PX4 at 100. At trial, Petitioner acknowledged that no medication was prescribed, but rather
testified that Clearing Clinic physicians gave her ibuprofen, which she took periodically. Tr. at 37-38.
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ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator's and
parties' exhibits are made a part of the Commission's file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (F). whether the Petitioner's current condition of
ill-being is causallv related to the injurv. the Arbitrator finds the following:
The medical records reflect that, while Petitioner sustained an undisputed head injury, its effects were minimal,
temporary, and completely resolved in less than three weeks. Petitioner provided little testimony at trial
regarding any lasting effects of the accident and the medical records do not corroborate Petitioner's claimed
symptomatology regarding any continued medical treatment or symptomatology during the subsequent 5 Yz
years after her injury at work. Based on the foregoing, the Arbitrator finds that Petitioner failed to establish a
causal connection between any claimed current condition of ill being and her head injury at work in October of
2007.

In support of the Arbitrator's decision relating to Issue (L). the nature and extent of Petitioner's injurv,
the Arbitrator finds the following:
As explained above, Petitioner's failed to establish a causal connection between any current condition of ill
being and her head injury at work in October of2007. Thus, the Arbitrator finds that Petitioner failed to
establish through any credible evidence that she sustained permanent disability as a result of her injury at work.
Petitioner's claim for permanent partial disability benefits is denied.
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STATE OF ILLINOIS

)

D Affinn and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Reverse
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

) ss. D Affinn with changes
COUNTY OF COOK

)

~Modify~

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

KAREN BAILEY,
Petitioner,

vs.

1 4 IlfCC0279
NO: 11

we 30158

UPS,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of casual connection and permanent
partial disability and being advised of the facts and applicable law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.
The Commission modifies the Decision of the Arbitrator with respect to permanent
partial disability only. The Commission finds that the Petitioner is entitled to seven and a half
percent loss of use of the right arm as the result of her February 25, 2011 work-related injury.
IT IS THEREFORE ORDERDED BY THE COMMISSION that the Decision of the
Arbitrator filed on May 29, 2013, is hereby modified as stated above, and otherwise affirmed and
adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$564.05 per week for a period of 18.975 weeks, as provided in §8(e) of the Act, for
the reason that the injuries sustained caused the loss of use of7.5% of the right arm.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $1 0,700.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

APR 1 6 2014
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14IWCC0279
BAILEY. KAREN

Case#

11WC030158

Employee/Petitioner

UPS
Employer/Respondent

On 5/29/2013, an arbitration decision on this case was filed with the Illinois Workersr Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4094 KP LAW LLC
RAJESH KANURU
105 W ADAMS ST SUITE 2325
CHICAGO, IL 60602

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
PAMELA K HARMAN
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602
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COUNTY OF COOK

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Karen Bailey

Case # 11 WC 30158

Employee/Petitioner

Consolidated cases: N/A

v.

UPS
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Chicago, on January 22, 2013 and March 12, 2013. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the disputed issues checked below, and altaches those findings to this
document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

L.
M.
N.
0.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
~ Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
0 Maintenance
D TID
l'Z] What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

0

0
0
D

0
0
D
D

0

0
0
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FINDINGS

On February 25, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident(s) as explained infra.

In the year preceding the injury, Petitioner earned $40,047 .89; the average weekly wage was $940.09.
On the date of accident, Petitioner was 35 years of age, single with 2 dependent children. See AXI.
Petitioner ltas received all reasonable and necessary medical services.
Respondent !las paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0 forTTD, $0 forTPD, $0 for maintenance, and $0 for other benefits,
for a total credit of$0.
Respondent is entitled to a credit as agreed by the parties under Section 80) of the Act. See Arbitration
Hearing Transcripts.
ORDER

Permanent Partial Disability: Schedule injury
Respondent shall pay Petitioner permanent partial disability benefits of $564.05/week for 5.06 weeks, because
the injuries sustained caused the Petitioner 2% loss of use of the right arm (elbow), as provided in Section 8(e)
of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Sig"'tu<Co£~

May 24,2013
Date
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ILLINOIS WORKERS' COMPENSATION CO.Ml\1ISSION
ARBITRATION DECISION ADDENDUM
Case# 11 we 30158

Karen Bailey
Employee/Petitioner

Consolidated cases: NIA

v.

UPS
Employer/Respondent

FINDINGS OF FACT
A consolidated hearing was held in four ofPetitioner's cases: 08 WC 2000, 08 WC 9216, 10 WC 27277, and 11
WC 30158. The above-captioned case involves Petitioner's right ann injury and the only issues in dispute are
causal connection and the nature and extent of Petitioner's injuries. Arbitrator's Exhibit ("AXH) 3~ January 22,
2013 Arbitration Hearing Transcript ("Tr. at page(s)")~ March 12, 2013 Arbitration Hearing Transcript ("Tr2. at
page(s)"). The parties have stipulated to all other issues. !d.
February 25, 2011

Petitioner testified that she returned to Dr. Atkenson in February of 2011 for treatment of a right forearm
incident and that she occasionally had treatment to her shoulder, but the primary focus was the forearm. Tr. at
108. Petitioner testified that she was working the same position for Respondent while she was placing a tom
package weighing approximately 50 to 60 pounds into a new box. Tr. at 129-130. The box fell on her ann and
caused a big knot between the lmuck.les of the third and fourth digits of the right hand. Tr. at 130-131.
Petitioner testified that she reported this incident to her supervisor. Tr. at 131. Petitioner testified that she never
had right elbow pain before this date, that her right elbow did not pop, and that she had no issue with it catching
while she moved back-and-forth. Tr. at 134, 137-130.
The medical records reflect that Petitioner went to the Clearing Clinic on February 25, 2011 and reported that
she was re-boxing a package when it fell on her right arm and a metal piece on it hit her hand. PX4 at 28-31,
63-65; Tr. at 131-132. Petitioner had an x-ray which showed no fracture or dislocation. Jd. On examination of
the right elbow, Petitioner had no bruising, joint crepitus, pain with movement, swelling/pain/paresthesias with
percussion over the ulnar nerve, and no subluxation of the ulnar nerve from the cubital tunnel on elbow flexion.
!d. Petitioner did have tenderness to palpation over the lateral epicondyle, and pain over the lateral epicondyle
with wrist extension against force. !d. Dr. Lutas diagnosed Petitioner with a right forearm contusion and right
hand contusion noting that it was probably work related. !d. She was placed off work for the remainder of her
shift, instructed her to ice the affected areas, and return to regular duty work. !d.
Petitioner followed up at the Clearing Clinic from February 28,2011 through April8, 2011. PX4 at 66-70~ PX4
at 109-114. On May 24, 2011, Petitioner underwent a right elbow MRI without contrast. RX3. The
interpreting radiologist noted that the MRI was unremarkable. !d.
Petitioner continued to work full duty until March 25, 2011 when she was restricted to lifting up to 5 lbs. with
the right hand. ld. On March 8, 2011, a Clearing Clinic physician ordered occupational therapy for worsening
symptoms. Id; PX6 at 8; Tr. at 134-135. On March 14, 2011, Petitioner was referred to a hand specialist. Id;
PX4 at 66-70.
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Petitioner testified that she was placed off work on April25, 2011. Tr. at 135. Before then, Petitioner testified
that she was assigned to TAW classroom again in the small sort area. Tr. at 135-136. Petitioner was peeling
labels off and pulling bags off a slide. Tr. at 136. Petitioner testified that she had a 5 pound lifting restriction at
this time. Tr. at 136.
On June 1, 2011, Petitioner returned to Dr. Atkenson. PX5 at 25. On examination, Petitioner had tenderness to
palpation at the lateral epicondylar origin of the forearm musculature and marked antalgic weakness of the wrist
and finger extensors. !d. He noted a "high signal at the lateral epicondylar origin of the forearm musculature''
which was in contrast to Petitioner's nonnal MRI results which he noted was consistent with tendinopathy. !d.
He diagnosed Petitioner with lateral epicondylitis of the right elbow and noted that the condition was work
related. !d.
Petitioner testified that she returned to unrestricted work in November of 2011. Tr. at 137. She also testified
that, in the last two years, she may have had one more injection and that she did have more physical therapy. Tr.
at 109-110; see also PX5-PX6.
Section 12 Examination ofRight Shoulder and Right Elbow- Dr. Nicholson
On September 20, 2011, Petitioner submitted to an independent medical evaluation with Dr. Nicholson for the
right shoulder and elbow. PX2 at 3-5; RX4. Petitioner's right elbow examination showed no evidence of
effusion, full active and passive flexion/extension/pronation/supination, no tenderness over the lateral
epicondyle or radial tunnel or medial epicondyle, no evidence of ulnar nerve subluxation, and negative Tinel's
sign over the cubital tunnel. !d.
Dr. Nicholson diagnosed Petitioner with right elbow pain of non-anatomic origin, more of a soft tissue
myofascial pain that would be the primary diagnosis. !d. He found no evidence of a multiple crush injury to the
right side with signs of thoracic outlet syndrome. !d. Dr. Nicholson further opined that Petitioner did not
require any further medical treatment for the right elbow. Id. He recommended a functional capacity
evaluation, indicated that Petitioner was at maximum medical improvement absent a functional capacity
evaluation, and indicated that Petitioner would not be able to return to her regular job duties. !d.
Additional Information
On November 11, 2011, Petitioner underwent a functional capacity evaluation at Dr. Atkenson's referral. RX5.
The evaluator detennined that Petitioner was physically capable of performing all of the essential duties of her
job. !d.
On November 17, 2011, Petitioner returned to Dr. Atkenson. RXIO. On examination, Petitioner's right elbow
showed minimal tenderness to palpation at the lateral epicondyle origin of the forearm musculature and no
instability or loss of motion. !d. Dr. Atkenson noted that Petitioner had recently completed a functional
capacity evaluation showing that she was capable of perfonning all of her duties at work. !d. He released
Petitioner back to work without restrictions. !d.
Regarding her current right elbow condition, Petitioner testified that her elbow was fine when she came back to
work and she only has a little bit of trouble with it today; every so often it will stick in place and she has to
shake her elbow out and extend her arm. Tr. at 138.
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ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator's and
parties' exhibits are made a part of the Commission's file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (F), whether the Petitioner's current condition of
ill-being is causally related to the injury, the Arbitrator finds the following:
The Arbitrator finds that Petitioner's claimed current condition of ill-being in the right elbow is related to the
injury sustained on February 25, 2011. In so finding, the Arbitrator notes that Petitioner's testimony regarding
her right elbow is consistent, overall, with the medical records submitted into evidence and finds the causal
cormection opinion of Dr. Atkenson to be persuasive given his clinical finding of a signal at the lateral
epicondyle on June 1, 2011. The Arbitrator also notes that Petitioner did not testify regarding any residual
symptomatology in the right hand.

In support of the Arbitrator's decision relating to Issue (L), the nature and extent of Petitioner's injury,
the Arbitrator finds the following:
Based on the record as a whole-which reflects an undisputed accident at work and an injury to the right elbow
resulting in the need for conservative treatment with minimal current residual symptoms in the elbow-the
Arbitrator finds that Petitioner has established permanent partial disability to the extent of 2% loss of use of the
right arm pursuant to Section 8( e).

3

..

08 we 2000
Page 1
STATE OF ILLINOIS
COUNTY OF COOK

)

~ Affinn and adopt (no changes)

)SS.

0

)

0

0

Injured Workers' Benefit Fund (§4(d))

Affinn with changes

0

Rate Adjustment Fund (§8(g))

Reverse

0

Second Injury Fund (§8(e)l8)

0

PTD/Fatal denied

~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

KAREN BAILEY,
Petitioner,

vs.

141 \~ CC028 0
NO:

o8 we 2ooo

UPS,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection and permanent
partial disability and being advised of the facts and applicable law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 29, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$19,400.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

08 we 2000
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BAILEY. KAREN
Employee/Petitioner

14IWCC0280
Case#
08WC002000
10WC027277

UPS
Employer/Respondent

On 5/29/2013, an arbitration decision on this case was filed with the lllinois Workers' Compensation
Conunission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4095 KP LAW LLC
RAJESH KAMURU
105 W ADAMS ST SUITE 2325
CHICAGO, IL 60602

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
PAMELA K HARMAN
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602

·,
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STATE OF ILLINOIS

)

)SS.
COUNTY OF COOK

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Karen Bailey

Case# 08 WC 2000

Employee/Petitioner

Consolidated cases: 10 WC 27277

v.

UPS
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Chicago, on January 22, 2013 and March 12, 2013. After reviewing all of the evidence presented, the
Arbitrator hereby makes findings on the dispult=u issues checked below, and attaches those findings to this
document.
DISPUTED ISSUES

0 Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
B. 0 Was there an employee-employer relationship?
C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. !ZI Is Petitioner's current condition of ill-being causally related to the injury?
G. 0 What were Petitioner's earnings?

A.

H.
I.
J.
K.
L.
M.
N.

0.

0

What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
[g) What temporary benefits are in dispute?
0 TPD
0 Maintenance
[8] TID
[XI What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Respondent due any credit?
~ Other Nature & extent, allocation of TTD, causation

0
0

D
DIs

ICArbDec 11/0 /00 W. Randolph Street 1#8.100 Chicago. IL 6{)601 3111814-661/ To// -free 8661351·3033 Web site: www.iwcc.il.gov
Downstate offices: Collins••ille 6/81346-1450 Peoria 309167/-3019 RocJ.ford 8151987-7191 Springfield 11 71785-7084

141\YCC0280
FINDINGS

On November 1, 2007 and July 12, 2010, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident(s) as explained infra.
In the year preceding the injury, Petitioner earned $21 ,662.94/ $40,267. 70; the average weekly wage was
$424.76 I $932.12.
On the date of accident, Petitioner was 321 years of age, single with 2 dependent children. See AX2.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $6,189.50 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $6, 189.50.
Respondent is entitled to a credit as agreed by the parties under Section 8(j) of the Act. See A.X2.
ORDER

Temporary Total Disability Benefits
Respondent shall pay Petitioner temporary total disability benefits of $283.17/week for 19 and 5/7th weeks,
commencing January 9, 2008 through February 25, 2008 and commencing May 27, 2009 through August
24, 2009, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner temporary total disability benefits of$621.41/week for 6 weeks, commencing
September 10, 2010 through October 21, 2010, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from November 1 ,
2007 through March 12, 2013, and shall pay the remainder of the award, if any, in weekly payments.
Respondent shall be given a credit of $6,189.50 for temporary total disability benefits that have been paid.

Permanent Partial Disability: Person as a whole
Respondent shall pay Petitioner permanent partial disability benefits of$260.00/week for 62.5 weeks, because
the injuries sustained caused the 12.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

1 The Arbitrator notes that, while the parties only list one age for Petitioner and there are two dates of accident involved in Petitioner's
claims, her age on those dates is not in dispute. See AX2.

.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date ofpayment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

May 24,2013
Signarure of Arbitrator

ICArbOcc p. 2

Date

MAY 29 2.0\3
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

Karen Bailey

Case# 08 WC 2000

Employee/Petitioner

Consolidated cases: 10 WC 27277

v.

UPS
Employer/ Respondent

FINDINGS OF FACT
A consolidated hearing was held in four ofPetitioner's cases: 08 WC 2000, 08 We 9216, 10 we 27277, and 11
WC 30158. The above-captioned cases involve Petitioner's right shoulder and the only issues in dispute are
causal connection and the nature and extent of Petitioner's injuries. Arbitrator's Exhibit ("AX") 2; January 22,
2013 Arbitration Hearing Transcript (''Tr. at page(s)"); March 12, 2013 Arbitration Hearing Transcript (''Tr2. at
page(s)"). The parties have stipulated to all other issues. /d.

November 1, 2007 - Right Shoulder
Petitioner testified she had no right shoulder pain before her November 1, 2007 accident and could freely use
her right shoulder. Tr. at 46, 76.
On November 1, 2007, Petitioner was employed as a 22.3 (i.e., package handler) and injured her right shoulder
while loading a bag filled with small packages inside a wall. Tr. at 40-41; see also Petitioner's Exhibits
generally. Petitioner testified that she heard a pop in her shoulder and tried to continue working but had to quit
after some time because her arm was hurting. Tr. at 41 . Petitioner reported the injury to her supervisor. !d.
Petitioner testified that she was sent to the Clearing Clinic2 and was told there that she had a shoulder strain. Tr.
at 41-42. Petitioner saw Dr. Gorovits on November 1, 2007 reporting right shoulder pain at a level of 7/10.
PX2 at 40; PX4 at 94-103. Petitioner's range of motion was limited secondary to pain. !d. Her right shoulder
and right wrist x-rays were negative. !d. Dr. Gorovits diagnosed Petitioner with a right shoulder sprain and
right wrist sprain, released Petitioner to full duty work, and scheduled a follow-up visit. !d.
On November 6, 2007, Petitioner went to the St. Francis Hospital emergency room. PX1 at 71-82; Tr. at 42.
She provided a history and reported feeling a pop in her shoulder while loading a truck and experienced right
arm pain radiating down to her fingertips after putting some packages into a wall at work. PX1 at 71, 77. The
emergency room physician diagnosed Petitioner with arm pain, placed her ann in a sling, prescribed Tylenol 3
and Motrin, and she was referred to a specialist, Dr. Atkenson. PXl at 72-76; Tr. at 42-43, 82. Later that day,
Petitioner also followed up at the Clearing Clinic. PX4 at 104.
Dr. Atkenson ordered a right shoulder MRI with and without contrast, which Petitioner underwent on November
26, 2007. PX2 at 38-39, 41-42; PX7 at 5-6; Tr. at 43. The interpreting radiologist noted the following: (1) there
appears to be chronic injury to the anterior inferior labrum and anterior inferior glenohumeral ligament as well
as a possible focal tear of the tip of the posterior superior labrum with mild displacement as described; (2) down
2 The parties and medical records interchangeably refer to the Clearing Clinic and the MacNeal Clinic. For the purpose of uniformity,

the Arbitrator refers only to the Clearing Clinic.
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sloping acromion with secondary tendinosis of the rotator cuff tendon without a rotator cuff tear; and (3) focal
partial tear of the biceps tendon at the junction of the bicipital groove and the rotator cuff interval, but no
complete biceps te_ndon tear. !d.
On November 29, 2007, Petitioner returned to Dr. Atkenson. PX2 at 43-44. After an examination and
reviewing Petitioner's diagnostic test results, Dr. Atkenson auminislen:u an injection into the right shoulder and
released Petitioner to work on a trial basis effective November 30, 2007 based on Petitioner's desire to return to
work. Id; see also Tr. at 44, 84.
On December 3, 2007, Petitioner saw Dr. Atkenson reporting some improvement after her injection, but an
inability to work; that is, Petitioner reported that she was happy that she could brush her hair, but she could not
lift up to 70 lbs. as required at work. PX2 at 45. Dr. Atkenson diagnosed Petitioner with tendinitis of the
shoulder and recommended physical therapy. Id; see also Tr. at 44, 84. He placed Petitioner off work. !d.
On December 27, 2007, Petitioner returned to Dr. Atkenson reporting improvement in her condition with the
exception of an acute exacerbation of pain during her last physical therapy session. PX2 at 46. He kept
Petitioner off work, ordered additional physical therapy, and prescribed a nonsteroidal anti-inflammatory
medication. Id; PX3 at 31 .
On January 28, 2008, Petitioner reported diminished right shoulder pain as well as diminished lifting capacity as
compared to her preoperative status. PX2 at 47. Dr. Atkenson ordered additional physical therapy, continued
nonsteroidal anti-inflammatory medication use, and released Petitioner to light duty work with a 25 pound
lifting restriction. !d.
Respondent honored Petitioner's work restrictions and placed her in the "TAW classroom" through January 8,
2008. Tr. at 43. There, Petitioner testified that she watched safety videos and would generally sit there. Tr. at
82-83. Petitioner was off work from January 9, 2008 through February 25, 2008 and received temporary total
disability benefits. Tr. at 44, 83-84; PX3 at 51.
Petitioner returned to work on February 26, 2008 without restrictions. Tr. at 45; see also PX3 at 51. Petitioner
testified that her right shoulder was hurting a little bit at that point, but she could do everything with her right
shoulder; she explained that she had "doable pain." Tr. at 45-47.
On cross examination, Petitioner testified that she missed or changed a couple of appointments with Dr.
Atkenson in April and June of2008. Tr. at 84. She saw Dr. Atkenson through August of2008. PX2.
On May 1, 2008, Petitioner saw Dr. Atkenson reporting pain localized at the lateral aspect of the right upper
arm. PX2 at 48. Dr. Atkenson recommended additional physical therapy, continued use of nonsteroidal antiinflammatory medication, and allowed Petitioner to continue to work. !d. On June 12, 2008, Petitioner saw Dr.
Atkenson reporting mild right shoulder improvement after being on vacation and not using her right arm as
much. PX2 at 49; see also Tr. at 84~85. He recommended continued physical therapy and use of nonsteroidal
anti-inflammatory medication. Id; PX3 at 40. On July 14, 2008, Petitioner saw Dr. Atkenson and reported
swelling in the right hand and right shoulder pain while at work. PX2 at 50. He ordered additional physical
therapy and allowed Petitioner to continue to work. Id; PX3 at 39. On August 18, 2008, Petitioner saw Dr.
Atkenson reporting right shoulder popping. PX2 at 51. After an examination, he noted that Petitioner had
sufficiently recovered to permit discharge from his care and to return to see him only as needed. !d.
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Then, Petitioner followed up with physicians at the Clearing Clinic between August 30, 2008 and November 11,
2008. PX2 at 52-60; PX3 at 9-17, 19-23. During this period of time she reported sharp and throbbing right
shoulder pain improved with rest and worsened during certain activities including lifting and reaching. !d.
Petitioner's reported pain levels ranged from mild to severe (10/10) depending on activity. Id. The physicians
prescribed various topical analgesics, anti-inflammatory medications, and cold packs, and Petitioner was
allowed to work full duty. !d. They noted that Petitioner's condition was related to her work activities. !d.
On November 14, 2008, Petitioner underwent a right shoulder MRl without contrast at the request of a Clearing
Clinic physician. PX2 at 61; PX7 at 4; Tr. at 86. The interpreting radiologist noted the following: (1)
degenerative changes of the acromioclavicular joint present in association with lateral acromion down sloping,
but no bony hook or spur was present; (2) rotator cuff tendinopathy again demonstrated without evidence of a
rotator cuff tendon tear; and (3) some deformity in the posterior labrum without evidence of a discrete posterior
labral tear. !d.
Petitioner returned to the Clearing Clinic on November 19, 2008 at which point Dr. Gorovits diagnosed her with
degenerative joint disease and rotator cuff tendinopathy. PX2 at 62. He ordered steroid injections, prescribed
use of a cold pack, and (while no work restrictions were imposed) Dr. Gorovits noted that Petitioner "will do no
lifting per UPS Supervisor." Id. Petitioner continued to follow up at the Clearing Clinic through December 29,
2008. PX2 at 63-66. Petitioner testified that she continued to work full duty through end of2008. Tr. at 86.
Section 12 Examination ofRight Shoulder- Dr. Verma

On February 9, 2009, Petitioner submitted to an independent medical evaluation at Respondent's request with
Dr. Verma. PX2 at 6-13, 27-34, 35-37; R.X7; Tr. at 87. She completed various intake forms and Dr. Verma
performed a physical examination and reviewed various treating medical records and Petitioner' s job
description. PX2 at 14-26. Petitioner reported intermittent episodes of pain and popping in the right shoulder to
the point where she reported no longer being able to lift her arm, pain at a level of3/ 10 to 8-10/10 at worst, and
no significant episodes over the prior two months, but continued pain over the anterior superior shoulder. PX2
at 6-13, 27-34.
On examination of the right shoulder, Petitioner had significant pain with palpation directly over the right AC
joint which reproduced symptoms, mild tenderness at the biceps groove, full active and passive range of motion,
full forward elevation to 160° bilaterally external. rotation at the side to 60° bilaterally, and internal rotation
behind the back to approximately the L3 level bilaterally, but with associated right shoulder pain with internal
rotation. !d. Strength testing in the right shoulder demonstrated 4/5 with abduction in the scapular plane with
complaints of anterior superior shoulder pain, external rotation at 515, negative lift off and belly press
maneuvers, and complaints of pain with behind the back position. !d.
Dr. Verma diagnosed Petitioner with a low grade AC joint separation with persistent AC joint pain in the right
shoulder. Id. He noted that the separation was visible on the x-rays that he reviewed and that Petitioner's
subjective complaints appeared to be consistent with his objective findings including symptom reproduction
with palpation over the AC joint. Id. He noted no evidence of any pre-existing conditions, co-morbidities, or
unrelated factors regarding Petitioner's right shoulder injury. Id. Dr. Verma recommended a diagnostic
injection into the right AC joint and clinical follow-up with a possible arthroscopic surgery including mini-open
distal clavicle excision if her pain persisted. !d. Ultimately, he opined that Petitioner's right shoulder condition
was causally related to the November 1, 2007 accident based on the mechanism of injury, Petitioner' s
radiographic studies showing an injury to the AC joint, and Petitioner's persistent symptoms with significant
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exacerbations associated with activity. !d.

Continued Medical Treatment
Petitioner testified that she injured her right shoulder again in May of 2009 and saw Dr. Atkenson in the early
part of 2009. Tr. at 47-50, 79-80. She further testified that her right shoulder hurt between february 26, 2008
through the time she began seeing doctors again in the beginning 2009, and that her shoulder got worse in
February of2009. Tr. at 50-51.
The medical records reflect that Petitioner saw Dr. Atkenson on May 29, 2009 and that he diagnosed her with
refractory impingement syndrome with acromioclavicular arthrosis and possible Bankart lesions by MRl with
suggestive mechanism of injury. PXl at 8. He recommended arthroscopic surgery including distal clavicle
resection and possible Bankart procedure. !d.
Petitioner testified that, before the recommended surgery, she could hardly raise her arm, she experienced
clicking and grinding, and it hurt to do anything with her right arm. Tr. at 54-55. She further testified that,
while Dr. Atkenson reconunended surgery, she was scared of undergoing surgery and getting cut. Tr. at 53-54,
88-89.
On June 3, 2009, Petitioner underwent surgery performed by Dr. Atkenson. PXI at 10-11, 28-29; Tr. at 54.
Preoperatively, he diagnosed Petitioner with impingement syndrome of the right shoulder with
acromioclavicular arthrosis and possible labral tear. !d. Dr. Atkenson performed the following procedures: (1)
examination under anesthesia; (2) arthroscopy of the right shoulder with extensive debridement; (3) arthroscopic
subacromial decompression; and (4) arthroscopy of the right shoulder with distal clavicle resection. !d.
postoperatively, Dr. Atkenson diagnosed Petitioner with impingement syndrome of the right shoulder with
acromioclavicular arthrosis without a labral tear. !d.
Petitioner was discharged the same day with a shoulder immobilizer, prescription pain medication, and
instructions to follow up with Dr. Atkenson. PXI at 5, 45-46. Thereafter, Petitioner underwent physical
therapy through August. Tr. at 55; PX5.
Petitioner testified that she was off work from May 5, 2009 to August 24, 2009. Tr. at 52-53. She testified that
Respondent assigned her to the TAW classroom again. Tr. at 51. She did not work from May 5, 2009 through
May 27, 2009 and she did not receive any workers' compensation, short term disability, welfare or health
benefits. Tr. at 92. Petitioner did not use any sick or vacation time during this period either. Tr. at 92-93.
Petitioner did receive workers compensation benefits beginning May 27, 2009 through August 24, 2009. Tr. at
93. Petitioner was released to full duty work without restrictions on August 13, 2009, and she returned to work
on August 25, 2009. Tr. at 55-56, 66-67, 91.
Regarding her condition at the time, Petitioner testified that she felt better than she did before her surgery, but
she still had "doable" pain. Tr. at 56-57. Petitioner testified that after her right shoulder surgery from August
24, 2009 through July 11, 2010, she still had pain but it was "doable." Tr. at 72-74. Petitioner also testified that
she had problems with the scar on her shoulder which developed keloid. Tr. at 93-94. She testified that the
keloid was really itchy and painful if anyone touched it. Tr. at 94, 96-97.
Dr. Atkenson suggested using a silicone sheet to help the scar improve or to see a plastic surgeon. Tr. at 94.
Petitioner never saw a plastic surgeon about the scar, but did have Silastic sheets applied by Dr. Atkenson. Tr.
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at 95-96. Petitioner testified that she did not choose to undergo plastic surgery because there was no guarantee
it fixed the keloid. Tr. at 119-120.

Section 12 Examination ofRight Upper Extremity- Dr. Phillips
On August 10, 2009, Petitioner submitted to an independent medical examination with Dr. Phillips at
Respondent's request. R.X8; Tr. at 90. Petitioner provided a history and reported difficulty sleeping on her right
side at night, occasional numbness and tingling in her some, index, and long fingers on the right side, pain in the
palm which reduced in frequency, some paracervical and scapular discomfort only in physical therapy, no pain
for the most part in pain at a level of 3/10 with physical therapy which she described as aching in nature,
exacerbated pain with exercise and therapy, and no pain while at rest. !d.
Dr. Phillips released Petitioner to return to work with restrictions including no overhead lifting over 10 pounds.
!d. He recommended continued physical therapy and opined that Petitioner should be able to return to work in
approximately two months. !d. Dr. Phillips also noted that while Petitioner wished to return to work and he did
not believe that Petitioner would have any permanent impairment, pain, or weakness in the right shoulder, he
did not believe that Petitioner would be able to load or unload 500 to 1200 packages in an hour or assist in
moving packages weighing up to 150 pounds. !d.
Regarding causality, Dr. Phillips opined that Petitioner's AC joint separation could not have been caused by
overhead work or repetitive activities and he noted Petitioner's denial of any acute injury to her right shoulder.
!d. He also noted his belief that Petitioner had underlying AC joint pathology and that Petitioner's overhead or
repetitive activities might have caused symptomatology, but that Petitioner's medical records revealed no workrelated source of Petitioner's condition as follows:
When she was evaluated by Dr. Gorovitz [sic] on the day of her alleged injury (November 1,
2007), she displayed no evidence of acute injury (swelling, bruising, echymosis [sic]) with full
motion in her shoulder. This is certainly not in keeping with an acute ac dislocation or ligament
tear. Additionally, outside x-rays reviewed by Dr Atkenson on 11112/2007, were documented as
being unremarkable. MRI of her right shoulder performed on 11126/27, showed no evidence of
acute tears or trauma (no effusion, hemarthrosis, bone bruises etc) with mild degenerative
changes in the AC joint, down-sloping acromion with secondary changes in the cuff. When she
returned on 8/30/2008, her pain was described as being anterior, which is atypical for ac joint
pain, strain or ligament injury, possibly due to biceps tendinitis (as seen on initial MRI). Pain
from the ac joint is felt on the superior aspect of the shoulder. She subsequently developed
impingement syndrome due to her down-sloping acromion and ac degeneration with resultant
inflammation, which impinged on her cuff tendons.

!d. After providing an extensive description of the anatomy of the shoulder, Dr. Phillips ultimately opined that
Petitioner's AC joint arthritis mentioned in the MRI report was not caused by Petitioner's work. !d.

In an addendum report dated August 21, 2009, Dr. Phillips further opined on Petitioner's right upper extremity
and hand condition as a result of the alleged November 1, 2007 accident. !d. He diagnosed Petitioner with a
dorsal ganglion cyst and·possible early carpal tunnel syndrome which, absent Petitioner's shoulder issues, would
not prevent Petitioner from working full duty. !d. Dr. Phillips ultimately opined that Petitioner's hand
symptoms were not work-related. !d.
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July 12, 2010-Right Shoulder

Petitioner testified that she was working the same job for Respondent on July 12, 2010. Tr. at 58. She testified
that her ann started hurting again while she was loading at work. Tr. at 58-59, 98-99. Petitioner testified that
she reported this to her supervisors who told her to go to see her doctor. Tr. at 59. Petitioner also testified that
she went to see Dr. Atkenson who placed her on restrictions, administered another steroid injection, and ordered
physical therapy. Tr. at 59, 63, 100-101.
The records reflect that, on August 30, 2010, Dr. Atkenson ordered additional physical therapy related to
Petitioner's right shoulder. PX5 at 163. Petitioner underwent physical therapy beginning on August 9, 2010
and was discharged on September 28, 2010. PX5 at 255-256. Petitioner testified that she had an MRI on
August 25, 2010. Tr. at 101.
Petitioner also testified that she was placed on light duty and that Respondent placed her in the TAW classroom
for 29 working days. Tr. at 59-60, 101-102. However, Petitioner testified that this time was different and
Respondent sent her out to the small sort area to do what was supposed to be light duty work. Tr. at 60.
Petitioner testified she was supposed to take bag filled with other bags that come down a slide into bin and place
those bags into a big box. Tr. at 60-61. Petitioner estimated that these bags weighed up to 50 pounds. Tr. at
60-61.
Petitioner testified that she was taken off work effective September 10, 2010 until October 21, 2010. Tr. at 62.
Petitioner received temporary total disability benefits beginning in September of 2010. Tr. at 103-1 04.
The Arbitrator notes that corroborating medical records were not submitted into evidence, but some of the
aforementioned medical treatment related to Petitioner's claimed July of 2010 injury is referenced in Dr.
Phillips' October 18, 2010 independent medical evaluation report. RX9.
Section 12 Examination ofRight Upper Extremity - Dr. Phillips
On October 18, 2010, Petitioner submitted to an independent medical examination with Dr. Phillips at
Respondent's request. RX9; Tr. at 106. Petitioner reported no significant change since her last evaluation with
Dr. Phillips in August of 2009. Id. Dr. Phillips reviewed various records including, but not limited to, the
following: (1) records from a Dr. Garcia; (2) an August 27, 2010 MRI; (3) an August 18, 2009 EMG; (4)
records from Dr. Atkenson; (5) various physical therapy records; and (6) Dr. Verma's February 9, 2009
independent medical evaluation report. !d.
With regard to Petitioner's 2010 medical treatment, Dr. Phillips noted the following:
•

•

3

On January 25, 2010, Petitioner presented to Dr. Atkenson with complaints of intermittent
activity related pain overlying her AC joint. Her primary complaint, however, was related to
itching. Petitioner was diagnosed with a prominent keloid scar overlying the right shoulder. Dr.
Atkenson recommended Silastic sheeting and scheduled a follow up in one month.
On July 15, 2010, Petitioner went to the Clearing Clinic. She reported that she re-injured her
right shoulder while lifting a box on Mondayl resulting in immediate pain onset, inability to

The Arbitrator takes judicial notice of the 2010 calendar and notes that the Monday before July 15, 2010 was July 12, 2010.
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complete a full work day the following day, and an injury to her finger on Wednesday4.
Petitioner's right shoulder examination was remarkable for spasm with range of motion and a
positive impingement sign. Petitioner was tender to palpation at the keloid scar overlying her AC
joint. Plain films of Petitioner's right shoulder showed post acromioplasty and distal clavicle
resection changes. Petitioner was diagnosed with a strain of her right rotator cuff and
symptomatic keloid scar. Physical therapy was prescribed for her shoulder and she was told to
see a plastic surgeon for scar revision of the keloid. She was restricted to no lifting over 15
pounds.
On August 16, 201 0, Petitioner saw Dr. Atkenson. She complained of an episode of intense pain
two weeks prior awakening her from sleep and reported right shoulder pain radiating to both her
neck and under her arm. On examination, Petitioner was tender to palpation at the keloid scar
overlying her AC joint and full active assisted range of motion. Dr. Atkenson maintained his
diagnoses and ordered a shoulder MRI.
On August 30, 2010, Dr. Atkenson reviewed Petitioner's August 27, 2010 MRI showing findings
consistent with edema-like changes in the AC joint. Petitioner's right shoulder examination was
remarkable for spasm with range of motion and a positive impingement sign, tenderness to
palpation at the keloid scar overlying her AC joint, and full active assisted range of motion. Dr.
Atkenson administered an injection into the right AC joint, prescribed Voltaren and Lidocaine
patches, ordered continued physical therapy and kept Petitioner on light duty work restrictions.
On September 30, 2010, Petitioner returned to Dr. Atkenson complaining of pain in the vicinity
of the keloid scar and at the end of her distal clavicle, and numbness in her right upper extremity.
A prominent keloid scar was present overlying the AC joint. Again, Petitioner's right shoulder
examination was remarkable for full active range of motion, a positive impingement sign, and
tenderness to palpation at the keloid scar and at the distal clavicle on the right. Dr. Atkenson
again reconnnended she see a plastic surgeon for scar revision and she was placed off work.
On October 18, 2010, Ms. Bailey had a second independent medical evaluation conducted at the
lllinois Bone & Joint Institute. Craig Phillips, M.D., conducted the evaluation and noted that Ms.
Bailey can return to normal activitie~ at work with regard to her right upper extremity. Dr.
Phillips did not believe any further treatment and/or diagnostic tests were necessary. Dr. Phillips
believed that Ms. Bailey had reached maximum medical improvement.

RX9. Ultimately, Dr. Phillips opined that Petitioner could return to her normal work activities with regard to
her right upper extremity, no further treatment was necessary, and that Petitioner reached maximum medical
improvement after her June of2009 right shoulder surgery and July of2010 injury. !d.
Continued Medical Treatment

Petitioner testified that she returned to work on October 22, 2010 without restrictions. Tr. at 63. At this time,
Petitioner testified that she still had a lot of pain, she took medication for pain, and her pain was no longer
"doable." Tr. at 63-64. Petitioner described "doable" pain as that which she could still manage while working
without medication. Tr. at 64.
On November 13, 2010, Petitioner testified that she obtained a second opinion from Dr. Silver. Tr. at 106-107.
The Arbitrator notes that no records from Dr. Silver were submitted into evidence.

4 The Arbitrator takes judicial notice of the 2010 calendar and notes that the Wednesday before July 15, 2010 was July 14, 2010.
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Febroary 25, 20ll-Right Elbow
Petitioner testified that she returned to Dr. Atkenson in February of 2011 for treatment of a right foreann
incident and that she occasionally had treatment to her shoulder, but the primary focus was the foreann. Tr. at
108. The Arb~trator notes that the subject of this accident at work is addressed in the Arbitrator's decision in
Petitioner's Case No. 11 WC 30158.
Section 12 Examination ofRight Shoulder and Right Elbow - Dr. Nicholson
On September 20, 2011, Petitioner submitted to an independent medical evaluation with Dr. Nicholson for the
right shoulder and elbow. PX2 at 3-5~ RX4. Petitioner localized pain in the shoulder near the keloid scar
anterior to the distal clavicle. !d. During examination of the right shoulder, Petitioner had pain at the terminal
extent of motion, pain to palpation over the shaft clavicle, pain to palpation over the mid shaft of the spine of
the scapula over the posterolateral border of the acromion and globally throughout the shoulder. !d.
Dr. Nicholson diagnosed Petitioner with right shoulder pain of non-anatomic origin and right elbow pain of nonanatomic origin, more of a soft tissue myofascial pain that would be the primary diagnosis. /d. He found no
evidence of a multiple crush injury to the right side with signs of thoracic outlet syndrome. !d. Dr. Nicholson
further opined that Petitioner did not require any further medical treatment for the right shoulder or elbow. !d.
He recommended a functional capacity evaluation, indicated that Petitioner was at maximum medical
improvement absent a functional capacity evaluation, and indicated that Petitioner would not be able to return to
her regular job duties. !d.
Additional Information
On November 11, 2011, Petitioner underwent a functional capacity evaluation at Dr. Atkenson's referral. RX5.
The evaluator determined that Petitioner was physically capable of performing all of the essential duties of her
job. /d.
On November 17,2011, Petitioner returned to Dr. Atkenson. RX10. On examination, Petitioner's right
shoulder showed full active range of motion with a +I impingement sign, no demonstrable instability, a
prominent keloid scar overlying the acromioclavicular joint, minimal tenderness to palpation at the lateral
epicondyle origin of the forearm musculature, and no instability or loss of motion. !d. Dr. Atkenson noted that
Petitioner had recently completed a functional capacity evaluation showing that she was capable of performing
all of her duties at work. !d. He released Petitioner back to work without restrictions. !d.
Regarding her current right shoulder condition, Petitioner testified that she cannot reach out quickly with her
right arm anymore, she has difficulty sweeping the floor, she can no longer do her hair because it bothers her to
have her right arm up for long periods of time, she has difficulty driving/making circular motions while driving,
and she constantly has to stretch her right ann and change positions. Tr. at 57-58, 65-66. She further testified
that her shoulder still hurts today and that the pain is more severe than it was before her July 12, 2010 injury.
Tr. at 74-75. Also, she testified that she still takes medication for the pain and she cannot place anything on the
keloid/surgery scar on her shoulder. Tr. at 75. Petitioner further testified that if she wears a rear hook bra, she
usually straps it in the front and twist it around although she sometimes feels a sharp pain in her right shoulder
when doing so, and she now wears a sports bra because there is no strap on her keloid. Tr. at 115~118, 121-126.
Petitioner also testified that, while she can reach above her head to place certain clothing on, she has difficulty
getting tops off. Tr. at 126-107.
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Regarding her current right elbow conditiont Petitioner testified that her elbow was fine when she came back to
work and she only has a little bit of trouble with it today; every so often it will stick in place and she has to
shake her elbow out and extend her arm. Tr. at 138.

ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitratorts and
parties t exhibits are made a part of the Commission's file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (F), whether the Petitioner's current condition of
ill-being is causallv related to the iniury, the Arbitrator fmds the following:
The Arbitrator finds that Petitioner's claimed right shoulder condition of ill being is related to the undisputed
work accidents sustained on November lt 2007 and on July 12,2010. In so findingt the Arbitrator notes the
overall consistency of Petitioner's testimony with the medical records submitted into evidencet the causal
connection notations made by Petitioner's treating physicianst the Clearing Clinic physicians, and Respondent's
Section 12 examiner, Dr. Verma, relating Petitioner's right shoulder condition with the original injury. While
the Arbitrator notes that Petitioner submitted to two more independent medical evaluations with Dr. Phillips and
Dr. Nicholson regarding the right shoulder, the Arbitrator is not persuaded by these opinions in light of the.
record as a whole which reveals an acute injury occurring on November 1, 2007 followed by relatively
consistent right shoulder treatment and continued symptomatology that was exacerbated at work on July 12,
2010. Thus, the Arbitrator finds that Petitioner's claimed right shoulder condition of ill being is related to the
undisputed accidents sustained on November 1, 2007 and July 12t 2010.

In support of the Arbitrator's decision relating to Issue
Arbitrator fmds the following:

(K), Petitioner's

entitlement to TTD benefits, the

The only temporary total disability period in dispute is from May 5, 2009 through May 26, 2009. See AX2.
While Petitioner testified that she was off work during this period of time, there is no medical evidence that
Petitioner was restricted from performing her job duties during this period oftime. Thus, these requested
temporary total disability benefits are denied.

In support of the Arbitrator's decision relating to Issue (L), the nature and extent of Petitioner's injury,
the Arbitrator f'mds the following:
The Arbitrator notes that the evidence presented at the consolidated hearing in these matters was insufficient to
"delineate and apportion the nature and extent of permanency attributable to each accident." See City of
Chicago v. Illinois Workers' Compensation Comm 'n, 409 lll. App. 3d 258, 265 (1st App. Ct. Dist. 2011). As
such, the permanency award in this case encompasses and compensates Petitioner for her injuries alleged in
both of the above-captioned claims and no separate award is being made. See Baumgardner v. Illinois Workers'
Compensation Comm 'n, 409 TIL App. 3d 274, 279-80 (1st App. Ct. Dist. 2011) ("From a procedural and
practical standpoint, where a claimant has sustained to separate and distinct injuries to the same body part in the
claims are consolidated for hearing and decision, it is proper for the commission to consider all of the evidence
presented to determine the nature and extent of his permanent disability as of the date of the hearing.") Based
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on the record as a whole, the Arbitrator finds that Petitioner has established pennanent partial disability to the
extent of 12.5% loss of use of the person as a whole pursuant to Section 8(d)(2)5 for her right shoulder injuries.

5 The Arbitrator awards pennanent partial disability benefits in this case involving an injury to Petitioner's shoulder in light of the
Appellate Court's holding in Will County Forest Preserve District v. Illinois Workers' Compensation Commission, 2012 Ill.App.
LEXIS 109 (February 17, 2012).
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Pamela Kustwin,
Petitioner,

vs.

14I\'iCC0281
NO: OS WC 39631
09 we 13048
09 we 13049

Kraft,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the parties herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, notice,
average weekly wage, temporary total disability benefits, medical expenses and pennanency,
modifies the Decision of the Arbitrator regarding case OSWC39631, as stated below, and
otherwise affinns and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.
Regarding the issue of average weekly wage, the Commission notes that the wage
statement provided by Respondent shows that Petitioner earned $34,838.19 in the 52 weeks
before the June 28, 200S accident. {RX2) That amount includes overtime worked by Petitioner.
The Commission notes that Petitioner did not provide any testimony indicating that the overtime
she worked was mandatory and, therefore, finds that Petitioner's earnings in the 52 weeks
preceding the accident actually totaled $31 ,971.12. However, as noted by the Arbitrator in his
decision, Petitioner did not always work 40 hour weeks. According to the wage statement in
evidence, Petitioner worked 1,645 hours in the 52 weeks preceding the accident. According to
Sylvester v. Industrial Commission, 197 Ill.2d 22S, 230-231 (200 1),
"(S]ection 10 provides four different methods for calculating
average weekly wage. (1) By default, average weekly wage is
' actual earnings' during the 52-week period preceding the date of
injury, illness or disablement, divided by 52. (2) If the employee
lost five or more calendar days during that 52-week period,
•whether or not in the same week,' then the employee's earnings
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are divided not by 52, but by 'the number of weeks and parts
thereof remaining after the time so lost has been deducted: (3) If
the employee's employment began during the 52-week period, the
earnings during employment are divided by 'the number of weeks
and parts thereof during which the employee actually earned
wages.' (4) Finally, if the employment has been of such short
duration or the terms of the employment of such casual nature that
it is 'impractical' to use one of the three above methods to
calculate average weekly wage, 'regard shall be had to the average
weekly amount which during the 52 weeks previous to the injury,
illness or disablement was being or would have been earned by a
person in the same grade employed at the same work for each of
such 52 weeks for the same number of hours per week by the same
employer.'"

The record in the case at bar fails to indicate if Petitioner missed more than 5 calendar days
during the 52 weeks preceding the accident. Therefore, the Commission finds that the only
calculation method available in this case is method (I), dividing Petitioner's earnings of
$31,971.12 by 52 weeks, which would make Petitioner's average weekly wage $614.83.
However, as noted by Petitioner in her Statement of Exceptions, Respondent stipulated to an
average weekly wage of $791.85. Petitioner, relying on Neri v. Doherty Giannini Reitz
Construction, 13 IWCC 84, ciling Walker v. Industrial Commission, 345 lli.App.3d 1084 (2004),
argues that Respondent is bound by its stipulation/claim that Petitioner' s average weekly wage is
$791.85. The court in Walker explained that " [t]he language of section 7030.40 indicates that
the request for hearing is binding on the parties as to the claims made therein. Walker, 345 Ill.
App. 3d at 1088. Indeed, Section 7030.40 of the Rules Governing Practice before the lllinois
Workers' Compensation Commission states that:
"[b]efore a case proceeds to trial on arbitration, the parties (or their
counsel) shall complete and sign a form provided by the Industrial
Commission called Request for Hearing. However, in the event a
party (or his counsel) shall fail or refuse to complete and sign the
document, the Arbitrator, in his discretion, may allow the case to
be heard and may impose upon such party whatever sanctions
permitted by law the circumstances may warrant. The completed
Request for Hearing form, signed by the parties (or their
counsel), shall be filed with the Arbitrator as the stipulation of
the parties and a settlement of the questions in dispute in the
case:• 50 Ill. Adm. Code Section 7030.40 (2006) (emphasis
added).
In Domagalski v. Industrial Commission, 97 111. 2d 228 (1983), the Illinois Supreme Court
explained that whether or not the Commission is bound to a stipulation made by the parties
depends on whether the stipulation concerns a question of law or a question of fact:
'·The claimant, citing General Electric Co.

v.

Industrial
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Commission (1952), 411 Ill. 401, contends that the Commission
was without authority to enter an order contrary to the terms of the
stipulation. The stipulation in General Electric was that the
employer had provided medical services to the claimant. This
court said that 'a stipulation by the parties as to the facts is
conclusive so long as it stands.' (41 1 Ill. 401, 405; see also T.
Angerstein, Illinois Workmen's Compensation sees. 1975, 1976
(rev. ed. 1952).) Different from General Electric, the stipulation
which the claimant here attempts to enforce concerned a question
of law, viz, whether her injuries arose out of and in the course of
employment. Parties cannot bind a court by stipulating to a
question of law of the legal effect of facts. People v. Levisen
(1950), 404 Ill. 574,· National Bank v. Murphy (1943), 384 Ill. 61.
Domagalski, 97 Ill. 2d at 235 (emphasis added).

The average weekly wage of a claimant is a question of fact. Respondent stipulated that
Petitioner's earnings were $41,176.20 and that Petitioner's average weekly was was $791.85
(JX 1), contrary to the information it provided via the wage statement (RX2). The Commission
finds that, regardless of this contradiction, Respondent is bound to its stipulation under
Domagalski. Therefore, the Commission finds that Petitioner's average weekly wage is $791.85.
Petitioner also argues that the award of temporary total disability benefits should be
increased from 27-2/7 weeks to 28 -1/7 weeks. As explained above, the parties are bound to the
stipulations they made on the Request for Hearing form. Petitioner stipulated on that form that
she was entitled to temporary total disability benefits for 27-2/7 weeks. As such, the
Commission holds Petitioner to her stipulation and affirms the Arbitrator's award of 27-2/7
weeks of temporary total disability benefits.
Next, the Commission notes that the Arbitrator found that Petitioner suffered a I% loss
of use of the person as a whole as a result of June 28, 2005 right shoulder injury. The
Commission further notes that Arbitrator took into account Petitioner's February 5, 1999
settlement, which dealt with, among other injuries, prior right shoulder injuries sustained at
work. Petitioner received benefits equaling 40% loss of use of the right arm, 15% loss of use of
the right hand, and 2% loss of use of the person as a whole. In considering Petitioner's prior
settlement in his decision, the Arbitrator apparently applied the settlement award for Petitioner's
prior right shoulder injuries as a credit against the current June 28, 2005 right shoulder injury.
In Killian v. Industrial Commission, 148 Ili.App.3d 975 (1986), the appellate court dealt with
an employer seeking a credit for a prior back injury. The claimant had suffered a back injury at
work in 1975 and settled the matter for 7.5% loss of use of right leg and 7.5% loss of use of left
leg, which was how benefits for back injuries were awarded at the time. The claimant then
suffered work accidents on March 16, 1979, and January 15, 1980, both of which involved
claimant's back. At the hearing for both accidents, the employer sought a credit for Petitioner's
1975 back injury. The Commission failed to rule on the issue of credit, but on appeal, the circuit
court denied the credit. In affirming the circuit court's denial of the credit, the appellate court
explained that:
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"Paragraph 17 of section 8(e) follows in numerical order the 15
specific members for which compensation amounts are specified.
The first sentence of section 8(e)(17) refers to the loss or partial
loss of any member 'including hand, arm, thumb or fingers, foot or
any toes.' Employer argues that the legislature's use of the word
'including' indicates that more body parts than those listed in the
first sentence of 8(e)(17) are intended to be included within the
definition of member. We agree that the word 'including' suggests
those members listed in 8(e)(l7) are not exclusive, but this
interpretation does not mean that a back is a member. Rather, we
read the members listed in 8(eX17) as representative of the more
complete listing of members contained in section 8(e). Every
specific member listed in 8(e)(17) is also listed first in sections
8(e)(1) through (e)(15). Therefore, we interpret the term 'member'
to refer only to those body parts which are enumerated in sections
8(e)(l) through (e)(l5).
In the second sentence of section 8(e)(17), which governs the
permanent loss or permanent partial loss of use of a member and
which is relied upon by employer here, we observe that the
sentence contains the phrase 'any such member.' This phrase
directs the reader to the preceding sentence which references leg,
fingers, toes, foot, hand, arm, and thumb as members. Since the
members listed in the first sentence are representative of the more
complete listing in sections 8(e)( I) through (e ){15), the second
sentence in 8(e){l7), with its phrase 'any such member,' must also
include as members those body parts listed in sections 8(e)(1)
through (eX15). The body part 'back' is not listed as a member in
sections 8(e)(1) through (e)(15) or anywhere else in section 8(e).
Therefore, we conclude the credit in section 8(e)(17) does not
apply to injuries to the back.
Based upon our interpretation of the statute, claimant did not
sustain an injury to a member when he sustained injuries to his
back on March 16, 1979, and January 15, 1980. Therefore,
employer is not entitled to a credit under section 8(e)(17), which
requires successive injuries causing loss of use of the same
member." Killian, 148 Ill.App.3d at 978.

In Will County Forest Preserve v. IWCC, 2012 IL App (3d) 110077We, ~21, the
appellate court determined that a shoulder injury does not qualify as an injury to the arm. The
court then explained that:
"[s]ince claimant's shoulder injury does not qualify as a scheduled
loss to the arm, we tum to other provisions of the Act for guidance.
We find applicable the first subpart of section 8(d)2. That
provision provides for a person-as-a-whole award where the
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claimant sustains serious and pennanent injuries not covered by
section 8(c) or 8(e) of the Act. In this case, there is no evidence
that claimant suffered disfigurement as required for an award
under section 8(c) of the Act (820 ILCS 305/8(c)(West 2008)). In
addition, as set forth above, the injury to claimant's right shoulder
does not qualify as a scheduled loss to the arm under section
8(e)(10). As such, we hold that benefits are proper under the first
subpart of section 8(d )2." ~21

Based on Killian and Will County Forest Preserve, Respondent is not entitled to a credit for
Petitioner's prior right shoulder injury. Therefore, the Commission must reconsider the nature
and extent of Petitioner's right shoulder injury. In doing so, the Commission notes that
Petitioner underwent conservative treatment for her right shoulder in October and November of
2003 following a motor vehicle accident. (PX2,RX5,T.10,57-58) The Commission further notes
that Petitioner's inability to work since late 2006 is not related to her right shoulder condition,
but to an unrelated personal condition. (T.29) Petitioner has not sought treatment for her right
shoulder since March 26, 2009, at which time Dr. Marra reviewed the March 8, 2009 right
shoulder MRI that showed a high-grade partial tear of the supraspinatus tendon at myotendinous
junction, and the radiologist who read the MRI could not decide if the tear was evidence of a
chronic condition or severe tendinosis. (PX3) Dr. Rhode, Petitioner's treating physician, opined
that Petitioner's right shoulder recurrent rotator cuff tear is related to Petitioner's "original work
related exposure." (PX6) Dr. Papierski, Respondent's Section 12 examiner, opined that "[i]t is
possible that there was subsequent rotator cuff tear of the right shoulder in March of 2009. It is
not clear that this would be causally related to the reported injury of June 28, 2005." (RX3)
Based on the totality of the evidence, the Commission finds that 7.5% loss of use of the person as
a whole as a result of her work-related right shoulder injury on June 28, 2005.
Finally, the Commission notes that in its Statement of Exceptions, Respondent argues
that the Arbitrator erred in failing to award Respondent a credit for $15,459.93 for temporary
total disability benefits paid. In her Statement of Exceptions, Petitioner agrees that Respondent
is entitled to this credit. Therefore, the Commission awards Respondent a credit of $15,459.93
for temporary total disability benefits paid to Petitioner.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on February 5, 2013, is hereby modified as stated above, and otherwise affirmed
and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $527.90 per week for a period of 27-2/7 weeks, from November 28, 2005 through
January 8, 2006, and from January 23, 2006 through June 20, 2006, that being the period of
temporary total incapacity for work under Section 8(b) of the Act. Respondent shall have a
credit of$15,459.93 for temporary total disability benefits paid.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$475.11 per week for a period of37.5 weeks, as provided in Section 8(d)2 of the Act,
for the reason that the injuries sustained caused the 7.5% loss of use of the person as a whole.

o5 we 39631
o9 we 13048
o9 we 13049
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IT IS FURTHER ORDERED BY THE COMMISSION that the medical care provided to
Petitioner for her right shoulder was reasonable and necessary. Respondent shall pay the
medical bills incurred in the treatment of her right shoulder after February 1, 2006, pursuant to
Sections 8(a) and 8.2 of the Act. The medical charges for the treatment of Petitioner's right
elbow and left shoulder are not causally related to the June 28, 2005 accident, and are denied.
The medical charges of Loyola University Health System for treatment of Petitioner's skin sores
and cough are also not related to the June 28, 2005 accident, and are denied. Respondent shall
be given a credit for any amount it paid toward medical bills, including any amount paid within
the provisions of Section 80) of the Act, and any adjustments, and shall hold Petitioner harmless
for all the medical bills paid by its group health insurance carrier.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under Section 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $4,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
MJB/ell
o-03/18/14
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NOTICE OF ARBITRATOR DECISION
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KUSTWIN, PAMELA
Employee/Petitioner

Case#

05WC039631
09WC013048
09WC013049

KRAFT
Employer/Respondent

On 2/5/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0293 KATZ FRIEDMAN EAGLE ETAL
CHRISTOPHER MOSE
77 W WASHINGTON ST 20TH FL
CHICAGO, IL 60602

0560 WIEDNER & MCAULIFFE LTO
JANET PALLARDY
ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606

•'

0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g)

STATE OF ILLINOIS

)
)

COUNTY OF COOK

Second Injury Fund (§S(e) 18)

~ None of the above

)

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

14IWCC0281
PAMELA KUSTWIN
Employee/Petitioner

Case #05 WC 39631
09 we 13048
09 we 13049

v.
KRAFT
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers' Compensation Commission, in the city of Chicago, on January
23, 2013. After reviewing all of the evidence presented, the arbitrator hereby makes
fmdings on the disputed issues, and attaches those findings to this document.
ISSUES:

A.

0

B.

0

C.

rgj

D.

Was the respondent operating under and subject to the Illinois Workers'
Compensation or Occupational Diseases Act?
Was there an employee-employer relatioru>hip?

Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

0

What was the date of the accident?

E. ~ Was timely notice of the accident given to the respondent?
F.
G.
H.

I.

C8J

fZI
0
D

Is the petitioner's present condition of ill-being causally related to the injury?
What were the petitioner's earnings?
What was the petitioner's age at the time of the accident?
What was the petitioner's marital status at the time of the accident?

..
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J.

[8J

Were the medical services that were provided to petitioner reasonable and
necessary?

K. ~ What temporary benefits are due:

0

TPD

0

Maintenance

~ TID?

L. ~ What is the nature and extent of injury?
M.

0

fZJ
0. D

N.

Should penalties or fees be imposed upon the respondent?
Is the respondent due any credit?
Prospective medical care?

FINDINGS

• On June 28, 2005, April 28, 2006, and May 19, 2006, the respondent was operating
under and subject to the provisions of the Act. The dates are the subject matter of
claims 05 we 39631, 09 we 13048 and 09 we 13049, respectively.
• On those dates, an employee-employer relationship existed between the petitioner and
respondent.
• On June 28, 2005, the petitioner sustained injuries that arose out of and in the course of
employment.
• Timely notice of the June 28, 2005, accident was given to the respondent.
• At the time of injury, the petitioner was 49 years of age, married with no children under
18.
• The parties agreed that the petitioner is entitled to temporary total disability benefits for
27-2/7 weeks, from November 28, 2005, through January 8, 2006, and from January 23,
2006, through June 20, 2006, for the June 28, 2005, accident and is not entitled to
temporary total disability benefits for the May 19, 2006, claim.
ORDER:

• The respondent shall pay the petitioner temporary total disability benefits of
$423 .00/week for 27-2/7 weeks, from November 28, 2005, through January 8, 2006,
and from January 23, 2006, through June 20, 2006, which is the period of temporary
total disability for which compensation is payable.
• The respondent shall pay the petitioner the sum of $380. 70/week for a further period of
5 weeks, as provided in Section 8(d)2 of the Act, because the injuries sustained caused
the permanent partial disability to petitioner to the extent 1% loss of use of the person
as a whole.
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• The respondent shall pay the petitioner compensation that has accrued from June 28,
2005, through January 23, 2013, and shall pay the remainder of the award, if any, in
weekly payments.
• The medical care rendered the petitioner for her right shoulder was reasonable and
necessary. The medical charges for the treatment of the petitioner's right elbow and left
shoulder are not related to her work injury on June 28, 2005, and are denied. The
medical charges of Loyola University Health System for treatment of her skin sores and
cough are not related to her work injury on June 28, 2005, and are denied. The
respondent shall pay the medical bills incurred after February 1, 2006, in accordance
with the Act and the medical fee schedule. The respondent shall be given credit for any
amount it paid toward the medical bills, including any amount paid within the
provisions of Section 8(j) of the Act, and any adjustments, and shall hold the petitioner
hapnless for all the medical bills paid by its group health insurance carrier.
• Claims #09 WC 13048 and #09 WC 13049 are dismissed and the petitioner's request
for benefits for her left shoulder and right wrist are denied.
RULES REGARDING APPEALS Unless a party files a Petition jar Review within 30 days

after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

fEB- 5 1.013

3
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FINDINGS OF FACTS:

On June 28, 2005, the petitioner sustained are-injury to her right shoulder while
doing inspection work on a cookie line. She received care at the Clearing Clinic on the
291h. Dr. Bush-Joseph saw her on July 151 and opined that except for revealing a prior

distal clavicle excision, x-rays of her shoulder were unremarkable. The doctor noted that
the range of motion of the petitioner's shoulder was limited by pain primarily in the sub
deltoid. He gave her a cortisone injection and started physical therapy at AthletiCo on
July 26th.
On August 27th, she started care with Dr. Blair Rhode of South Chicago
Orthopedics. On November 29th, Dr. Rhode performed a revision arthroscopic right
subacromial decompression, a distal clavicle excision, a rotator cuff repair and a
suprascapular nerve block. The petitioner started physical therapy on December 5th. At a
post-op visit on December 71h, Dr. Rhode noted a left shoulder positive impingement sign
with internal rotation representing the posterior/infraspinatus rotator cuff.
The petitioner worked without using her right arm/hand doing inspection on a
cracker line from January 9 through 22, 2006. The petitioner reported lateral and medial
right elbow pain to the therapist on February 151 and right wrist pain on the 151h. On
February 61h, Dr. Rhode gave the petitioner left-handed work restrictions. On March 6th,
Dr. Rhode noted moderate symptoms magnification by the petitioner with regards to her
right shoulder. He noted that palpation of her right elbow elicited diffuse pain. He gave
the petitioner an injection into her right acromioclavicular space and noted that she had
significant AC pain somewhat magnified and that no bony work to the AC joint was
performed at surgery.
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On April281h, the petitioner received an injection into the superior portion ofher
left shoulder acromioclavicular space. On May 191h, Dr. Rhode noted pain with palpation
over the acromioclavicular joint with only the left arm, negative impingement signs
bilaterally, and right elbow pain at the lateral jointline and at the lateral epicondyle. On
June 16th, the petitioner received an injection into her right acromioclavicular space and
right lateral epicondyle. The petitioner returned to work on June 21st. An MRI of the
petitioner's left shoulder on June gth revealed tendinopathy of the supraspinatus without a
focal tear and the subscapularis, and prominent AC spurs.
On June 28th, Dr. Rhode noted that the petitioner's work status was full duty with
no restrictions. On September 6th, the doctor noted complaints of headaches, right elbow,
l st CMC pain at the base, right and left shoulder pain and a positive Spurling sign for her
cervical spine, and gave the petitioner an injection into her right acromioclavicular joint.
At the petitioner's last visit with Dr. Rhode on September 27th, the doctor noted pain with
palpation over the acromioclavicular joint, a negative impingement sign and 5/5 strength

with external rotation and supraspinatus isolation for both shoulders. He also reported a
positive Spurling sign for the cervical spine and pain with palpation of the lateral
epicondyle of her right elbow. In a second note dated September 27th, Dr. Rhode noted a
positive impingement sign for the petitioner's left shoulder and reported that he injected
her right subacromial space.
The petitioner saw Dr. Marra of Loyola University Health System on
September 4, 2008, for bilateral shoulder and right elbow pain. Dr. Marra gave the
petitioner a right shoulder injection on March 6, 2009. An MRI of her right shoulder on
March

gth

revealed a high grade partial tear of the supraspinatus tendon, a chronic partial

5
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tear/severe tendinosis of the subscapularis and infraspinatus tendon. The petitioner saw
Dr. Marra on April 7, 2011, for her right shoulder. She saw Dr. Steve Gnatz of Loyola
University Health System for low back pain on May 13,2011.
She saw Dr. Bednar of Loyola University Health System on June 21, 2011, for
wrist pain and reported sustaining bilateral wrist fractures a year earlier from a fall. An xray of her right wrist on June 22"d revealed a united distal radial fracture with residual
dorsal angulation, widening of the distal radial ulnar joint and degenerative changes in
the first carpometacarpal joint.
The petitioner was examined pursuant to Section 12 by Dr. Papiersk.i on
November 7, 2012. Dr. Papiersk.i opined that petitioner's left shoulder and right elbow
were not causally related to the injury of June 28, 2005, and were not due to overuse
while petitioner worked modified duty. He opined that the petitioner had attained
maximum medical improvement for her arms.
FINDING REGARDING WHETHER THE PETITIONER'S ACCIDENT AROSE OUT OF AND IN
THE COURSE OF HIS EMPLOYMENT WITH THE RESPONDENT:

Based upon the testimony and the evidence submitted, the petitioner failed to
prove that she sustained an accident on April28, 2006, and May 19, 2006, arising out of
and in the course of her employment with the respondent. The petitioner did not work for
the respondent on April 28, 2006, and May 19, 2006, and did not provide sufficient
evidence of traumatic injuries to her right elbow and left shoulder. Nor did she establish
that she sustained repetitive injuries to her left shoulder or right wrist while working for
the respondent. There is no evidence of any work activity with her right arm and no
evidence of repetitive use of her left shoulder Moreover, the petitioner's left shoulder
pain started prior to her left-handed work in January 2006. She reported left shoulder pain
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on December 7, 2005, and Dr. Rhode notes a positive impingement sign. The opinions of
Dr. Rhode are conjecture and are not given any weight. All claims for benefits for the
petitioner's left shoulder and right wrist are denied and claims #09

we

13048 and #09

we 13049 are dismissed.
FINDINGS REGARDING WHETHER TIMELY NOTICE WAS GIVEN TO THE RESPONDENT:

The petitioner failed to prove that the respondent received timely notice of her
accidents on April28, 2006, and May 19, 2006.
FINDING REGARDING THE AMOUNT OF WAGES:

From June 27, 2004, through June 26, 2005, the petitioner's regular earnings were
$31,971.12. There is no evidence as to the number of calendar workdays lost during that
period in Respondent's Exhibit #2, however, since weeks three and eight contain eight
hours or less those two weeks are deducted from her earnings leaving $31,725.24 for fifty
weeks. In the year preceding the injury on June 28, 2005, the petitioner's average weekly
wage was $634.50.
FINDING REGARDING WHETHER THE MEDICAL SERVICES PROVIDED TO PETITIONER
ARE REASONABLE AND NECESSARY:

The medical care rendered the petitioner for her right shoulder was reasonable and
necessary. The medical charges for the treatment of the petitioner's right elbow and left
shoulder are not related to her work injury on June 28, 2005, and are denied. The medical
charges of Loyola University Health System for treatment of her skin sores and cough are
not related to her work injury on June 28, 2005, and are denied.
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FINDING REGARDING WHETHER THE PETITIONER'S PRESENT CONDITION OF ILL-BEING
IS CAUSALLY RELATED TO THE INJURY:

Based upon the testimony and the evidence submitted, the petitioner proved that
her current condition of ill-being with her right shoulder is partially causally related to the
work injury on June 28, 2005. The petitioner failed to prove that her current condition of
ill-being with her right elbow and left shoulder is causally related to any work injury.
FINDING REGARDING THE AMOUNT OF COMPENSATION DUE FOR TEMPORARY TOTAL
DISABILITY:

The respondent shall pay the petitioner temporary total disability benefits of
$423.00/week for 27-217 weeks, from November 28, 2005, through January 8, 2006, and
from January 23, 2006, through June 20, 2006, as provided in Section 8(b) of the Act,
because the injuries sustained caused the disabling condition of the petitioner. The
petitioner's claim for temporary total disability benefits after June 20, 2006, is denied.
FINDING REGARDING THE NATURE AND EXTENT OF INJURY: ·.

The petitioner had prior right shoulder injuries in 1991, 2003 and 2005 resulting
in medical care. She received a settlement in 95 WC 41140 for an injwy on July 31,
1995, of 40% of the right ann (94 weeks), 7 Yz% of the left ann (17.625 weeks), 15% of
the right hand (28.5 weeks) and 7 Yz% of the left hand (14.25). The petitioner stopped
working for the respondent in 2006 due to unrelated health issues and has not worked in
any capacity since.
The petitioner complains that her right shoulder is weak and has a pinching
feeling. She has difficulties with many activities. The respondent shall pay the petitioner
the swn of $380.70/week for a further period of 5 weeks, as provided in Section 8(d)2 of
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the Act, because the injuries sustained caused the pennanent partial disability to
petitioner to the extent 1% loss of use of the person as a whole.

9
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STATE OF ILLINOIS

)

) ss.
COUNTY OF
SANG AMON

)

D Affirm and adopt (no changes)
D Affirm with changes
D Reverse

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) 18)
D PTD/Fatal denied

~Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Jessica Ratcliff,
Petitioner,

vs.

University oflllinois,
Respondent.

NO: 11

we 7084

14 IWC C028 2
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of permanency and credit for third party
settlement and being advised ofthe facts and law, modifies the Decision of the Arbitrator as
stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.
The Commission awards Respondent a credit in the amount of$23,208.73 to reflect the
deduction of $1,791.27 to ACS Recovery medical bill under S(b) and otherwise affirms the
Arbitrator's decision.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$576.92 per week for a period of 113.85 weeks, as provided in §8(e) of the Act, for
the reason that the injuries sustained caused the 45% loss of use ofthe right arm.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent receive a credit
in the amount of$23,208.73 as a result of a third party recovery made by Petitioner and in
accordance with Section S(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

11 we 7084
Page 2

1 4 I WC C0 282

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
MB/jm

0: 2/27/14

APR 1 7 2014
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12~!. ~

43

Stephen Mathis
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

RATCLIFF, JESSICA

Case#

11WC007084

Employee/Petitioner

14I WC C0 282
UNIVERSITY OF ILLINOIS
Employer/Respondent

On 3/26/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Conunission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1970 MEYER CAPEL PC
ROCHELLE A FUNDERBURG
306 W CHURCH ST
CHAMPAIGN, IL 61826

0522 THOMAS MAMER & HAUGHEY LLP
BRUCE E WARREN
30 MAIN ST SUITE 500
CHAMPAIGN, IL 61820

.

~
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STATE OF ILLINOIS

)
)SS.

COUNTY OF SANGAMON

)

D Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)18)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
JESSICA RATCLIFF

Case # 11 WC 7084

Employee/Petitioner

Consolidated cases: _ __

v.

UNIVERSITY OF ILLINOIS
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Springfield, on March 4~ 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

L.
M.
N.

0.

0

Was Respondent operating under and subject to the Illinois Workers 1 Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner1S employment by Respondent?
What was the date ofthe accident?
Was timely notice of the accident given to Respondent?
Is Petitioner1S current condition of ill-being causally related to the injury?
What were Petitioner1s earnings?
What was Petitioner1S age at the time of the accident?
What was Petitioner1s marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
D TPD
D Maintenance
D TID
~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
l?:$1 Other: Is Respondent owed a credit for Petitioner's third party settlement recovery?

0
0
0
0
0
0
0
D
0
0
0

0

ICArbDec 2110 100 W. Randolph Street #8-200 Chicago.IL 60601 3/21814-66/ I Toll-free 8661352-3033
Website: www.iwcc.il.gov
Downstate offices: Collinsl·i/le 6/81346-3450 Peoria 309/671-3019 Rocl..ford 8151987-7292 Springfield 2/71785-7084
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FINDINGS

On 05/20/2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exists between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $50,000.08; the average weekly wage was $961.54.

On the date of accident, Petitioner was JS years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $25,000.00 for other
benefits, for a total credit of$25,000.00.
Respondent is entitled to a credit of $0 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of$576.92/week for 113.85 weeks,
because the injuries sustained caused the 45% loss of the right ann, as provided in Section 8(e) of the Act.
Respondent shall be given a credit of$25,000.00 against all benefits awarded herein as a result of a third party
recovery made by Petitioner arising out of these same facts, pursuant to Section 5(b) of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

03/20/2013
Signature of Arbitrator

Date
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STATE OF ILLINOIS
COUNTY OF SANGAMON

)
)SS
)

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
JESSICA RATCLIFF
Employee/Petitioner
Case # 11 WC 7084

v.
UNIVERSITY OF ILLINOIS
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT
Petitioner, Jessica Ratcliff, was employed by Respondent, the University oflllinois, as a
research fellow on May 20, 2010. On that date, she was traveling east on Interstate-74, on a trip for
Respondent, when the driver in the next lane attempted an illegal u-tum, causing a rear end collision in
which Petitioner' s car hit the other driver. Petitioner' s body was thrown about the car, resulting in
broken bones in her right arm. Her husband accompanied her.
Petitioner was taken to Provena Covenant Hospital in Danville, Illinois, where she was treated
in the emergency room. She was then transferred to the emergency room at Carle Foundation Hospital.
Petitioner was seen by physicians in the emergency room. Dr. Robert Bane performed surgery on
Petitioner on May 20, 2010, which consisted of an open reduction and internal fixation of the right
proximal ulna. The pre-operative and post-operative diagnoses were comminuted right proximal ulna
fracture and right radial neck fracture. Petitioner was discharged from the hospital on May 21 , 2010,
and advised to follow-up through the hand clinic in one week. (Petitioner's Exhibit (PX) 1; PX 2).
Petitioner was seen by Dr. Clifford Johnson, an orthopedic surgeon, on May 25, 2010. She was
referred by Dr. Bane for evaluation and treatment of the radial neck. Petitioner was admitted to Carle
Foundation Hospital on May 28, 2010 for the surgery performed by Dr. Johnson. That surgery
1
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consisted of an open reduction and internal fixation of the right radial neck fracture. The pre-operative
and post-operative diagnoses were right radial neck fracture as part of a Monteggia variant. Petitioner
was discharged on May 28, 2010, after a splint had been applied. (PX 1; PX 2).
Petitioner then was referred for physical therapy, which she received at Carle. Occupational
therapy was performed on an out-patient basis from June 7, 2010 through July 7, 2010. Petitioner also
performed exercises at home during this period. She received the therapy at Carle one to two times per
week for four weeks in order to control the edema or swelling, in an active range of motion, and to
manage the scaring from the surgery. (PX 2).
As of July 7, 201 0, Petitioner was still advised to wear her splint at all times, removing for
hygiene purposes only, and to remove for the exercises regarding active range of motion. Additional
treatment as of July 7, 2010 included active range of motion, elbow flexion and extension, foreann
rotation and wrist flexion and extension. At that time, because Petitioner was moving to New York, her
therapy was transferred to another facility. (PX 2). Petitioner then received therapy from Diane
Farnham Physical Therapy and Massage in Ithaca, New York, and at Island Heath and Fitness. (PX 4).
Petitioner testified that in order to compensate for her inability to rotate and flex her foreann, she was
developing problems with her right shoulder and neck.
Petitioner was seen by Dr. Eldridge Anderson and Dr. Kimberly Carney-Young in Ithaca, New
York at the Orthopedic Services of CMA on September 17, 201 0. At that time, she was also seeing a
hand therapist at Island Health and Fitness. Petitioner's range of motion at this visit was noted to be 50
degrees of extension to 120 degrees. Her main complaint was lack of pronation and supination. She
complained of pain in her wrist while wearing the splint. An examination of Petitioner's right upper
ann showed a well healed incision on the posterior aspect of the elbow with a flexion extension arc of
15 to 120 degrees. Dr. Carney-Young measured supination and pronation, and it was 0 degrees through
the foreann. Petitioner had approximately 7 degrees pronation and supination through the carpal bones.
2
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Holding Petitoiner's foreann and attempting pronation and supination, Dr. Carney-Young noted no
motion through the foreann. Dr. Carney-Young did get supination and pronation through the carpal
bones. Petitioner had full flexion and extension of the wrist. (PX 3).
A review of Petitioner's x-rays on the September 17, 2010 evaluation with Dr. Carney-Young
showed excellent placement of hardware on the radial neck as well as the proximal ulna. However, Dr.
Carney-Young indicated that she had concern for a heterotopic bone formation between the radius and
ulna in the area ofthe hardware. At that time, Dr. Carney-Young recommended aCT scan, and
indicated that Petitioner might be a candidate for an "acinous into position flap" operation. Dr. CarneyYoung indicated that such a procedure involves removal of the radial neck hardware, possible radial
head excision if there is significant malunion or arthritis of the radial head followed by interposition of
the anconeus muscle between the radius and the ulna, after removing all heterotopic bone. (PX 3).
Petitioner testified that she was told this surgery was in the experimental stages. Petitioner
testified that because the surgery was experimental and she did not feel ready for yet a third surgery,
she determined not to undergo the operation.
Petitioner testified at trial that she was unable to tum her arm outward, and that it causes
significant difficulties with her work. Her work and research requires significant use of computers and
typing, and she has been required to obtain some accommodations with the use of various computer
equipment and voice activated equipment. She also testified that she has problems with her right
shoulder and neck. In compensating for her limited range of motion in the ann, she has been using her
neck and shoulder in a different way, causing pain and discomfort in those areas. Petitioner further
testified that she travels frequently with her work to various historical archive locations, and such
travel causes pain, especially with long drives. Petitioner also teaches and lectures, and noted that she
feels awkward in gesturing due to her limited ann motion. Petitioner is now employed as an assistant
professor at Yale-NUS College in Singapore.
3
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Physical therapy with Diane Farnham indicated that as of August 18, 2011, Petitioner
continued to have problems with the shoulder and neck stiffuess and pain, although it had improved.
At that time, the physical therapist recommended physical therapy on an as-needed basis for pain,
discomfort and limited range of motion. The physical therapist recommended that any physical therapy
should be designed to increase the range of motion, and to add comfort in the shoulder and neck area.
(PX 4). Petitioner incurred $580.00 in bills for the therapy services provided by Diane Farnham. (PX
5). Petitioner testified that she paid for those bills herself. The parties stipulated that Respondent would
pay $580.00 in reference to these bills paid by Petitioner. (See Arbitrator's Exhibit 1).
At trial, Petitioner testified that there are many activities that she cannot perform that she did
prior to the accident, such as yoga and other sports activities, like bowling. She testified that it is
difficult to perform all of her household dutiest and that she frequently receives assistance from her
husband. She does have pain from time to timet and takes over the counter medication on an as needed
basis for that pain. If the pain endures for too longt she returns to Diane Farnham for massage therapy.
Petitioner has a scar from her two arm surgeries, which begin just above her right elbow going
down to just above the wrist. There is some raised area and discoloration of the scar.
Petitioner testified that she made a recovery against the adverse driver involved in the accident
in the total amount of$25,000, before a lien was resolved. Respondent's Exhibit 1 is a letter dated
October 11, 2011 from GEICO Insurance Company, the insurer of the adverse vehicle, setting out the
amount of the settlement, indicating that a check would be issued to pay a lien in the amount of
$1 t791.27, and that the balance of$23,208.73 was issued to Petitioner and her husband. Petitioner
confirmed receipt of this amount at trial. Petitioner testified that her husband was included since this
was a "joint claim" including his "loss of consortium." Petitioner further testified that her husband's
claim was "not physical." Petitioner testified that she was not assisted by an attorney in making the
third party recovery.
4
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CONCLUSIONS OF LAW
Issue (L): What is the nature and extent of the injury?
The parties stipulated to Petitioner's work accident and that her current condition of ill-being is
causally related to the work injury. Petitioner received two surgeries for fractures of the right ulna and
radial head, consisting of an open reduction and internal fixation of the right proximal ulna, and an
open reduction and internal fixation of the right radial neck fracture, respectively. The respective preoperative and post-operative diagnoses regarding her two surgeries were comminuted right proximal
ulna fracture and right radial neck fracture as part of a Monteggia variant. Petitioner received physical
therapy over a period of time. A third surgery was suggested but Petitioner refused the surgery,
indicating it was an experimental form of treatment which she did not desire. Therefore, Petitioner is at
maximum medical improvement. Petitioner has a significant limitation of the range of motion of her
right arm and elbow. As of September 17, 2010, Petitioner's range of motion was 50 degrees of
extension to 120 degrees. Supination and pronation was 0 degrees through the forearm, with 7 degrees
pronation and supination through the carpal bones. This limited range of motion affects her ability to
perform her job, although she has obtained some accommodations through the use of various
equipment. She is unable to engage in some physical activities she engaged in prior to the accident
because of the condition of her right arm. She continues to experience pain in her arm, and
compensating for her arm causes pain in her right shoulder and neck. Petitioner testified she cannot
turn her arm outward, and this is confirmed in the medical records.
The Arbitrator has reviewed the medical records in this matter. Based upon those records and
the credible testimony of Petitioner, the Arbitrator finds that Respondent should pay Petitioner
permanent partial disability benefits of$576.92 per week for 113.85 weeks, because the injuries
sustained caused the 45% loss of use of the right arm, as provided in Section 8(e) of the Act.

5
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Issue (0): Is Respondent owed a credit for Petitioner's third party settlement recovery?
The issue of whether Respondent is owed a credit for Petitioner's third party settlement
recovery under Section 5(b) of the Illinois Workers' Compensation Act, 820 ILCS 30511 et seq.
(hereafter the "Act") was raised at trial. The Supreme Court oflllinois stated in Scott v. Industrial
Comm 'n, 184 lll.2d 202, 703 N .E.2d 81 ( 1998), that the lllinois Workers' Compensation Commission
(hereafter the "Commission") has full authority to determine credits to which the respondent might be
entitled as a result of a third party recovery by the petitioner, commenting in part as follows:
.. .the statute does not require an employer to intervene or to assert a lien
in order to recover amounts obtained by an employee in a third party
proceeding. When an employer does not assert a lien, the employer
foregoes a means of enforcing its claim. The employer does not,
however, forfeit its rights under the first paragraph of section 5(b) to
recover amounts paid or to be paid to an employee where the employee
has obtained a third-party judgment or settlement.

***

We therefore believe that under section 5(b) of the Act, an employer may
make a claim for credits following the conclusion of a third party
proceeding without having obtained a lien in that proceeding.

***

Were the rules to be otherwise, as suggested by Scott [the petitioner], an
employee would be able to receive and retain a double recovery.

***

Accordingly, we believe the Commission, which entered the original
compensation award, is the proper place to determine whether an
employer or its insurer is entitled to credits for amounts received by an
employee in a third-party proceeding when lien rights have not been
adjudicated by the circuit court.
Scott, 703 N .E.2d at 88 (citations omitted). See also Selleck v. Industrial Comm 'n, 233 Ill. App.
3d 17, 19-20, 598 N.E.2d 443 (4th Dist. 1992).
In the case at bar, Petitioner recovered a total of$25,000 in relation to her third-party claim.
The fact that part of it was used to pay liens is not relevant to the determination of the credit pursuant
to Section 5(b) of the Act. Additionally, the burden is on Petitioner to provide a record from which the
Arbitrator could make a determination as to what portion, if any, of the paid amount may be

6

• r

141\ICC 02 82
attributable to her husband's loss of consortium. Because Petitioner offered no evidence on that point,
none of the recovery is apportioned to the husband. The burden of proof is on Petitioner to provide the
Commission and any reviewing authority with a sufficient record from which to determine the amount
of credit, if Petitioner disputes the amount involved. See Padgett v. Industrial Comm 'n, 327 lll. App.
3d 655,661, 764 N.E.2d 125 (1st Dist. 2002).
Section 5(b) of the Act calls for a reduction in the employer's lien or credit by 25% to account
for attorney's fees incurred by a petitioner in making the third-party recovery; however, those fees are
to be paid only where said petitioner's attorney has substantially contributed to the recovery against the
third-party. See Dukes vJ./. Case Company, 186 Ill. App. 3d 439,542 N.E.2d 439 (4th Dist. 1989).
Here, Petitioner testified that she was not assisted by an attorney in making the third-party recovery.
Consequently, a reduction for attorney's fees is not applied under the facts.
Based on the foregoing, Respondent is awarded a credit of $25,000 against all benefits awarded
in this decision as a result of the third party recovery obtained by Petitioner.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF DUPAGE

)

0
0
0
0

~ Affirm and adopt (no changes)

D Affirm with changes
D Reverse
D Modify

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)18)
PTD/Fatal denied

~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Robert Clem,
Petitioner,

vs.

NO: 13

ALCA Carpentry,

we 00912

14IWCC0283

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of maintenance,
future maintenance, vocational rehabilitation, accomodation of restrictions and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount oftemporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
Ill.2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 ( 1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed June 14, 2013 is hereby affrrmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed .

13 we 00912
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$1 00.00. The party conunencing the proceedings for review in the Circuit Court shall
file with the Conunission a Notice oflntent to File for Review in Circuit Court.

DATED:

APR 1 7 2014

_/!-

MB/mam
0:3/6/14
43

Stephen Mathis

r-

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

CLEM. ROBERT

Case#

13WC000912

Employee/Petitioner

14IWC C0283
ALCA CARPENTRY
Employer/Respondent

On 6/1 4/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

1315 DWORKIN AND MACIARIELLO
THOMAS GAYLE
134 N LASALLE ST SUITE 1515
CHICAGO, IL 60602

4285 CHRISTENSEN & EHRET LLP
JOSEPH MULVEY
135 N LASALLE ST SUITE 4200
CHICAGO, IL 60603

'·
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STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)

)SS.
COUNTY OF Dupage

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Robert Clem

Case# 13 WC 912

Employee/Petitioner

Consolidated cases: n/a

v.

ALCA Carpentry
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Carlson, Arbitrator of the Commission, in the city of
Wheaton, on 3/15/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
B.

F. ~Is Petitioner's current condition of ill-being causally related to the injury?

I.

D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

J.

D Were the medical services that were provided to Petitioner reasonable and necessary?

G.
H.

K.

0

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. ~What temporary benefits are in dispute?
TPD
[8] Maintenance
TID
M.
Should penalties or fees be imposed upon Respondent?

0

N.
0.

D
D Is Respondent due any credit?
0 Other

0

JCArbDec/9(b) 2110 /00 W. Randolph Street #8-200 Chicago. /L 60601 3/21814-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Do1rnstate offices: Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8/S/987-7291 Springfield 2/ 7fl85-7084
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FINDINGS

On the date of accident, 3/15/13, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $51920.66; the average weekly wage was $1274.31.
On the date of accident, Petitioner was 51 years of age, married with 0 dependent children.
Respondent lias paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$67,270.62 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of$67,270.62.
Respondent is entitled to a credit of$0.00 under Section 80) of the Act.
ORDER

Petitioner is entitled to TID benefits from 11/29/11 to 1/28/13. Respondent has paid TID from 11129/11 to 1128/ 13 and
has a credit for $67,270.62.
Petitioner is entitled to ongoing maintenance benefits from 1/29113 to 3/15/ 13 and continuing. Respondent shall pay to
Petitioner Maintenance benefits from 1/29/ 13 - 3/ 15/ 13 representing 6 and 3/7 weeks at the rate of$849.54 per week or
$5,461.27.
Petitioner is in need of vocational assessment. Respondent shall provide vocational assistance under section Sa.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Conunission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

1.1·1!·13
Date

ICArbDec l9(b)

JUN 14 7.6\3
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Robert Clem

v.

13wc000912

ALCA Carpentry

FINDINGS OF FACT:
On 11/29/11 Robert Clem (Petitioner) was employed by and working for ALCA
Carpentry (Respondent). On this date, while acting in the course and scope of his employment,
Petitioner was in an accident that arose out of his employment with Respondent. Petitioner was
moving a stack of plastic boarding, the wind blew the stack over, and the stack fell on
Petitioner' s left leg fracturing the left leg tibia and fibula bones. The fractures required surgical
repair that included open reduction and internal fixation using plates and screws. The surgery
was performed on 11/30111. (PX 1). These facts are not in dispute.
Petitioner continued his medical care with Dr. Zussman of Rockford Orthopedics. On
1/3/12 Dr. Zussman recorded pain complaints of9/10 at rest and 10/10 with activity and noted
that it was at its worst when attempting to walk. (PX 2).
On 1111/12 Accelerated Rehab Marengo (Accelerated) noted significant deficits in almost
every category as well as significant pain complaints. (PX 4). On 3/1/12 Accelerated recorded
ongoing deficits. (PX4).
Petitioner again saw Dr. Zussman on 3/2/12 and physical deficits and pain complaints
continued. (PX 2). The 3/2/12 chart note includes a specific discussion about Petitioner's driving.
(PX 2). It was noted that prior to his injury Petitioner was a "two footed driver" meaning that he
used his left foot for braking and right foot for acceleration. (PX 2). Dr. Zussman recorded that
he felt that Petitioner "is unable to drive." (PX 2).
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At hearing Petitioner testified that prior to his accident his usual way of driving was "leftfooted driver." (TX p. 58-59). He described that this meant that he used the left foot for the brake
and the right foot for the gas. He has not driven since the accident. (ID).
On 4/12/12 Accelerated reported that Petitioner was having difficulty sleeping,
transferring in and out of bathtub, inability to walk independently, noted that he was using a two
wheeled walker for ambulation, and noted that he had been compliant with therapy visits. (PX 4).
On 4/17/12 Dr. Zussman recommended ongoing therapy followed by FCE. (PX 2).
On 5/1/12 Accelerated reported that Petitioner had continued difficulty with sleeping,
transferring from bathtub, inability to walk independently on uneven surfaces, and that he was
using his two wheeled walker on his right side when walking. (PX 4). On the same day,
Accelerated Rehab contacted Sports Physical Therapy and Rehab Specialists to make a Durable
Medical Equipment Authorization Request of"1x Quad Cane. Ox/Body Part: L tibia fx." (PX4).
Petitioner affirmed that he received the quad cane from Accelerated Rehab. (TX p. 9-1 0).
On 5/23/12 Petitioner saw his primary care physician, Dr. Glantsman of Cordial Medical
Center. (PX 5). Dr. Glantsman noted that Petitioner's left leg was longer than his right. (PX 5).
Petitioner was using his quad cane at this visit. (PX 5, TX p. 10).
On 5/31112 Accelerated again noted deficits. (PX 4).
On 6/12/12 Dr. Zussman continued to note that Petitioner had pain, numbness, tingling,
coldness in the foot, popping, and clicking. (PX 2). Pain at rest was 7/10 and with activity 8/10.
(PX 2). The doctor noted that "his gait is improved when he walks with a quad cane in his right
hand.'' (PX 2). Dr. Zussman referred Petitioner to Dr. Borchardt, within the same practice, citing
"continued numbness and tingling and pain." (PX 2).
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On 6/14/12 Dr. Borchardt noted pain complaints 7/10 at rest and 9/10 with activity. (PX
2). He noted that Petitioner ambulates with cane. (PX 2). Dr. Borchardt's physical evaluation
revealed: "still shows atrophy of his distal quadriceps and calf muscles on the left leg." (PX 2).
Dr. Borchardt recorded that "Patient continues to use a cane when walking. He needs to start
using his cane." (PX 2 emphasis added). Petitioner testified that Dr. Borchardt did not tell him to
discontinue use of cane. (TX p. 10-11 ).
On 7/17/12 Accelerated performed an FCE. (PX 4). The FCE revealed that he was unable
to perform 100% of the physical demands of his job as a carpenter per dictionary of occupational
titles. (PX 4). Additionally, the FCE reviewed the job requirements as provided by Respondent
as part of the examination. (PX 4). The FCE limits Petitioner to bilateral lifting up to 40 pounds
with only 15 pounds frequently, bilateral carrying up to 35 pounds, bilateral shoulder lifting 30
pounds, pushing and pulling horizontal plane 35 pounds. (PX 4). When assessing the job
requirements provided by Respondent the FCE notes that the Petitioner was not capable of the
required frequent walking, frequent stair climbing, frequent static balancing, and frequent
dynamic balancing. (PX 4). Within the report ofFCE, it is further noted that Petitioner reported
ongoing difficulty sleeping, inability to walk independently on uneven surfaces, and difficulty
climbing stairs. (PX4).
On 7/19/12 Dr. Borchardt recorded Petitioner's ongoing feeling of coldness and soreness
from the knee down, pain 7/10 at rest and 8/10 with activity, and new popping and swelling. (PX
2). Dr. Borchardt released Petitioner MMI with restrictions pursuant to the FCE. (PX 2).
Petitioner followed up with Dr. Glantsman on 8/17/12. (PX 5). The doctor advised
Petitioner that he could not return to his usual job and may need to go for disability. (PX 5). Dr.
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Glantsman notes that Petitioner walks with a cane, reports pain in leg after a "short walk," and
that the leg feels cold below the knee. (PX 5).
On 9/5/12 Petitioner saw IME Dr. Shadid at the request of Respondent. (PX 6). The
complete subpoenaed record from Dr. Shadid was entered at hearing as Petitioner's exhibit 6.
IME Dr. Shadid noted that Petitioner used a cane. He noted that the left lower leg showed
some atrophy. He noted that one leg was shorter than the other. He noted that Petitioner could
ambulate without cane. He noted that Petitioner could toe walk and heel walk without cane. Dr.
Shadid concluded that "Yes, he can return to light duty. A separate report will be attached to
this, which specifies the level oflight duty. Essentially, he is capable ofmedium level activities."
(PX 6 emphasis added). It is noted that Dr. Shadid did not attach any "separate report" as
evidenced by the subpoenaed medical records. (PX6). IME Dr. Shadid released Petitioner MMI
per FCE. (ID).
Petitioner again saw Dr. Glantsman on 11113/12 where it was noted that Petitioner was
not working due to disability. (PX 5). It is also noted that the left lower leg has hardware
producing a bump in the skin of the leg, and that his leg gets cold. (PX 5). Petitioner testified that
Dr. Glantsman did not tell him to discontinue use of cane. (TX p. 13-14).
Petitioner testified that in January 2013 he was continuing to have numbness and cold
about his left leg and was experiencing pain 8 to 9/10. (TX p. 14).
Respondent discontinued Petitioner's maintenance benefits 1/29/13. (Arb Ex. 1).
Petitioner testified that he received a letter from Respondent in January 2013. (TX p. 15).
The letter indicated a start date of 1130/13 but goes on to say "Please contact Greg Carpenter for
job location and start date." (RX 1).
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Petitioner testified that he called Greg Carpenter in January 2013. (TX p. 15-17). (NOTE:
Greg Carpenter is a managing employee of Respondent ALCA and is a party opponent who
Respondent chose not to call to testify, and there is no evidence that he was unavailable).
Petitioner testified that Greg Carpenter told him that there was light duty work but did not
tell him when or where to report to and Greg Carpenter ended the call because Petitioner had an
attorney. (TX p. 15-17).
Petitioner testified that following this call he continued to call Greg Carpenter and David
Pasquinelli, the owner of ALCA, to obtain information about returning to work. (TX p. 17-18).
(NOTE: David Pasquinelli is an owner of Respondent ALCA and is a party opponent who
Respondent chose not to call to testify, and there is no evidence that he was unavailable).
Petitioner testified that he continued to call Greg Carpenter and David Pasquinelli in
February two times per day for two weeks with no return calls. (TX p. 18).
Petitioner testified that approximately 3/7/13 or 3/8/13 he was advised that ALCA wanted
him to return to work 3/13/13. (TX p. 18).
On 3/13/13 Petitioner reported to work at ALCA around 8AM. (TX p. 19). He was first
greeted by David Pasquinelli. (TX p. 19). He was then greeted by Greg Carpenter and was
shown to his work space in the warehouse and was given a circular saw to "rip" plywood (cut
plywood into long strips). (TX p. 20-21).
Petitioner testified that at his work station he was perfonning the saw cuts as requested.
(TX p. 21). He testified that when making the saw cuts he would put his cane down and that he
would "put his arm on the plywood, and it helped the weight on the left ann and pushed the
saw." (TX p. 21). He would use his cane to walk around to the other side of the work area where
he would put his cane down and perfonn more saw cuts. (TX p. 21-22).
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He performed these duties for an hour to an hour and twenty minutes. (TX p. 23). Greg
Carpenter then approached him and said to Petitioner "come into the lunchroom and sit down
and take a break." (TX p. 23). In the lunch room David Pasquinelli said to Petitioner that "this is

a shame, and that they should turn this man's money loose and give it back to him because
he is not able to work." (TX p. 24-26).
Petitioner was then told to call his wife to pick him up. (TX p. 26).
When Petitioner was picked up by his wife he walked to the van and was again
approached by David Pasquinelli. (TX p. 27). At the van David Pasquinelli told Petitioner, "call

him Friday ifl haven't got a check yet." (TX p. 27). Petitioner then left with his wife and mother
in law. (TX p. 28). During the entire time that he was at ALCA on 3118/13 David Pasquinelli
never once mentioned the use of a cane to Petitioner. (TX p. 28).
Petitioner testified that as of the day of hearing, 3/ 15/ 13, and during the weeks preceding
hearing, he experienced pain and coldness about his leg and that it wakes him up in the middle of
the night three times per week. (TX p. 29-30). He testified that when he stands without his cane
his legs start to shake because he is putting weight on his right leg to compensate for his left leg
and he starts shaking. (TX p. 30). No doctor ever told him to discontinue use of his cane. (TX p.
32).
On cross examination Respondent's counsel questioned Petitioner with regard to what
Greg Carpenter told him in the January 2013 telephone call. (TX p. 42). Petitioner testified that
he never told anyone at ALCA that he was "forced" to use a cane. (TX p. 43). Petitioner testified
that Greg Carpenter talked to him about "sandentation [SIC] work" (later described to be
sedentary sitting work). (TX p.47). Respondent then asked if Petitioner told Greg Carpenter that
he was not able to drive and Petitioner answered that the doctor told him not to drive at that time
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because of medications. (TX p. 47-48). On Redirect Petitioner explained that he told Greg
Carpenter that he couldn't drive but that he could get there. (TX p. 58).
The issue of driving was again raised on re-cross examination and Respondent asked: "Q:

Mr. Carpenter offered you sedentary work in January and you did not accept it, correct? A: Yes,
I will tell you why ... " but further answer was not allowed. (TX p. 63). On re-direct examination
immediately thereafter, Petitioner testified that the reason why he did not accept the sedentary
work in January was that he "talked to Diane Reznick, she was my comp nurse, and she said at
the time, that the medication that I was taking that I couldn't go down there and sit four hours at
a time, or whatever they wanted me to do. She said I didn't have to do that. That was coming
from the comp nurse." (TX p. 64). Diane Reznick was a nurse case manager retained by
Respondent and Respondent did not call her to testify. (TX p. 64).
The Arbitrator noted viewing Petitioner's lower extremities. (TX p. 64-67). It was noted
that Petitioner wore long underwear and that that it was 43 degrees outside. (ID). Petitioner
testified that it was because his leg stays cold. (ID). It was also noted that the left leg was visibly
smaller than the right leg and that the hardware was visible. (ID). The bottom of Petitioner's cane
was viewed and it was noted to be fairly worn. (ID). It was further noted that Petitioner had been
working as a carpenter since age 15, was originally from Kentucky, and did not finish high
school. (TX p. 72).
Petitioner then called Kimberly Clem to testify. (TX p. 75). Kimberly Clem was not
present during Petitioner's testimony. (ID). She is Petitioner's wife. She drove Petitioner to court
on 3/15/13 and had driven Petitioner to ALCA for work on 3/13/13. (TX p. 76).
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When she picked Petitioner up at ALCA on 3/ 13/ 13 Petitioner and David Pasquinelli
were speaking beside the van and she heard David Pasquinelli say "be sure to call him by Friday
ifhe hadn't got any money yet." (TX p. 78-79).
Kimberly Clem also testified that the next day, 3/ 14/13, she had a telephone conversation
with David Pasquinelli. (TX p. 79). She answered David Pasquinelli's telephone call and told
him that Petitioner was laying down. (ID). She testified that David Pasquinelli then told her "he
called AIG and that they [AIG] had to let this go .•. and he said Robert wasn't able to work,
he is seeing him, be watched him, be saw the pain be was in." (TX p. 80, emphasis added).

CONCLUSIONS OF LAW:
I. Petitioner's condition of ill-being is causally connected to this injury:
The above findings of fact are included herein by reference. The Arbitrator concludes that
Petitioner's current condition of ill-being, and the associated physical limitations, are causally
related to the 11129/11 accident.
The credible medical evidence reveals that Petitioner suffered a fractured tibia and fibula
which required open reduction and internal fixation using plates and screws. The medical records
contain consistent histories, diagnoses, and treatments. The records of Dr. Zussman, Dr.
Borchardt, and Dr. Glantsman, as well as physical therapy, consistently document ongoing
severe pain about the affected leg ranging from 7/10 at rest to 9/10 at rest and 8/10 active to 9/10
active. The medical records consistently document Petitioner's difficulty ambulating and other
functional deficits. The records consistently document left leg atrophy along with numbness and
tingling,
Furthennore, the Arbitrator took judicial notice that Petitioner's left leg revealed atrophy
and visible hardware protruding beneath the skin.
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The Arbitrator concludes that Petitioner's condition of ill-being is causally connected to
the 11129/11 accident.
The credible medical evidence reveals that Petitioner underwent an FCE showing that
Petitioner cannot perform 100% of his job duties as a carpenter. The physical restrictions of
bilateral lifting up to 40 pounds with only 15 pounds frequently, bilateral carrying up to 35
pounds, bilateral shoulder lifting 30 pounds, pushing and pulling horizontal plane 35 pounds.
(PX 4). The FCE assessed the job duties as described by Respondent and noted additionally that
Petitioner was not capable of the required frequent walking, frequent stair climbing, frequent
static balancing, and frequent dynamic balancing. (PX 4 ). The report of FCE further noted
Petitioner's ongoing complaints of difficulty sleeping, inability to walk independently on uneven
surfaces, and difficulty climbing stairs. (PX4).
The Arbitrator concludes that Petitioner's physical restrictions are causally connected to
the 11129/11 accident.

II: Petitioner is entitled to maintenance benefits from 1/29/13 to the date bearing and
ongoing:
The above fmdings of fact and conclusions of law are incorporated herein by reference.
The Arbitrator concludes that Petitioner is entitled additional maintenance benefits from 1/29/13
to the date of hearing and ongoing. Petitioner has reached maximum medical improvement,
cannot return to his prior occupation, has not been provided an accommodated position with
Respondent, is in clear need of vocational assistance, and is currently off of work.
Dr. Borchardt deemed Petitioner maximum medical improvement and gave him
permanent restrictions pursuant to FCE. The credible medical evidence reveals that Petitioner
underwent an FCE showing that he cannot perform 100% of his job duties as a carpenter.
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Furthermore he has physical restrictions of bilateral lifting up to 40 pounds with only 15 pounds
frequently, bilateral carrying up to 35 pounds, bilateral shoulder lifting 30 pounds, pushing and
pulling horizontal plane 35 pounds. (PX 4). When addressing the physical requirements of the
job as presented by Respondent, additional limitations are noted to include no frequent walking,
no frequent stair climbing, no frequent static balancing, and no frequent dynamic balancing. (PX
4 ). The FCE recorded Petitioner's complaints of ongoing difficulty sleeping, inability to walk
independently on uneven surfaces, and difficulty climbing stairs. (PX4).
Based on the FCE the Arbitrator concludes that Petitioner cannot return to his prior
occupation as a carpenter.
It is additionally noted that the opinions contained in the report of IME Dr. Shadid are
rejected as the report lacks elements of reliability. The report refers to "light duty" then refers to
an attached "separate report." However the report does not have an attached "separate report" as
evidenced by the subpoenaed medical records. (PX6). Furthermore, the IME Dr. Shadid reports
that Petitioner can ambulate without a cane but does not say for how long or for how far. He
reports that Petitioner can heel toe walk without cane but does not say for how long or how far.
Dr. Shadid lists the medical records that he reviewed in conjunction with his examination and he
did not review the FCE from Accelerated Rehab. (PX 6). Throughout the entire set of the
subpoenaed medical records ofiME Dr. Shadid, there is no mention ofFCE results nor is there
any indication that he knew what Petitioner's occupation was or what light duty may have been
available. (PX 6). The opinion's of Dr. Shadid are rejected because they are not reliable.
The Arbitrator concludes that Respondent has not offered a legitimate light duty
accommodation of Petitioner's restrictions. Respondent purports to have offered a light duty
position to Petitioner in January 2013. The letter that Respondent sent to Petitioner offering light
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duty gave a start date but no location. Instead of giving a location the letter specifically states
"contact Greg Carpenter for job location and start date."
Petitioner did as requested and called Greg Carpenter for the location and start date of the
accommodation. Petitioner spoke with Greg Carpenter and indicated that he could not drive but
could get to work. Greg Carpenter responded that Petitioner should contact his lawyer and did
not give a location and time for the beginning of the accommodation. Respondent presented no
rebuttal testimony. Petitioner then continued to call Greg Carpenter and David Pasquinelli twice
per day for two weeks in early February 2013 without any response and was not told a location
and start date for the accommodation. Respondent presented no rebuttal testimony.
Regardless of whelher there is a prescribed restriction to refrain from driving or not,
Respondent failed to effectuate an accommodation of Petitioner's restrictions at in January 2013
because they failed to provide the location of his accommodated work despite having spoken
with Petitioner. Respondent presented no rebuttal evidence in this regard. The Arbitrator
concludes that there was no legitimate offer of light duty in January 2013.
The next offer of accommodated work was for Petitioner to work at ALCA light duty on
3/13/13. Petitioner appeared and performed the duties that he was asked to perform for an hour
and twenty minutes. Respondent ordered Petitioner to stop this light duty accommodation and
brought him to the lunch room. In the lunch room David Pasquinelli said to Petitioner that "this

is a shame, and that [AIGJ should turn [Petitioner's] money loose and give it back to
[Petitioner) because he is not able to work." (TX p. 24-26). David Pasquinelli went on to tell
Petitioner' s wife Kimberly the next day, 3/14/13, that "he called AIG and that [AIG] had to let

this go ..• and he said [Petitioner] wasn't able to work, he is seeing him, he watched him, he
saw the pain he was in." (TX p. 79-80, emphasis added).

..
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Respondent objected to the testimony of Petitioner and Petitioner's wife with regards to
what David Pasquinelli had said. It is undisputed that David Pasquinelli is the owner of ALCA,
the Respondent, and is thus a party opponent. The Arbitrator concludes that overruling these
objections was clearly supported by the law as the statements were statements of a party
opponent. David Pasquinelli did not choose to testify to rebut these statements. Given that
Petitioner and Witness Kimberly Clem testified credibly, the statements with regards to what
David Pasquinelli had said are credible and reliable facts.
Furthermore, the Arbitrator observed Petitioner throughout two hours of testimony and
specifically notes that Petitioner did not exhibit any signs of evasiveness, dishonesty, or
unreliability. He presented at all times as a credible witness. The Arbitrator concludes that
Petitioner testified credibly.
Witness Kimberly Clem was also observed during testimony and did not exhibit signs of
evasiveness, dishonesty, or unreliability. The Arbitrator concludes that witness Kimberly Clem
testified credibly.
Given that Respondent, David Pasquinelli, told Petitioner that Petitioner was not able to
work, then the next day told Petitioner's wife that Petitioner was not able to work based on him
watching him, and that Respondent presented no rebuttal to these statements, it is clear that
Respondent cannot accommodate Petitioner's restrictions.
The Arbitrator concludes that Respondent cannot accommodate Petitioner's restrictions
and that Respondent failed to present any evidence to the contrary. Furthermore, The Arbitrator
concludes that Respondent did not assert that the use of a cane or the inability to drive had any
relevance with regard to Respondent not being able to accommodate Petitioner's restrictions.
Respondent presented no evidence or testimony to the contrary.

..
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Notwithstanding these conclusions, the Arbitrator notes very convincing evidence that
Petitioner in fact cannot drive. His treating physician Dr. Zussman on 3/2/12 notes that Petitioner
drives with both feet, left on the brake and right on the accelerator, and that "he is unable to
drive." No medical provider ever reverses this recommendation or addresses his ability to drive.
Given the physical deficits that are recorded in the medical records subsequent to this physician
note and the testimony presented at hearing, it is more likely than not that Petitioner remains
unable to drive.
With regards to the use of a cane, the Arbitrator notes very convincing evidence that
Petitioner in fact requires the use of a cane to ambulate. All medical records presented at hearing
document difficulty and pain about the left lower extremity and there are ample reports of
difficulty ambulating. The FCE specifically refers to problems with frequent balancing and with
frequent dynamic balancing. The report further notes pain with walking. Petitioner testified
credibly that he requires a cane to ambulate and that he cannot stand without his legs shaking if
he does not use a cane.
The cane was obtained through Petitioner's physical therapy by a formal durable medical
equipment requisition. Each provider noted that he used a quad cane to ambulate and none of the
providers told him to discontinue use. The chart note of Dr. Borchardt on 6/14/12 indicates that
Petitioner "is using his cane" and should "start" using his cane. This presents a possible dictation
error. The correct dictation could be that he is not using his can and should start using his cane,
or it could be that he is using his cane and should stop using his cane. However, conclusions
cannot be based on speculation or conjecture and the speculation of a potential error cannot be
injected into the decision making process. It is concluded that this record is not an affirmative

...
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order to discontinue use of the cane. There is thus no credible evidence that Petitioner was
ordered to discontinue use of his cane.
The Arbitrator concludes that the only occupational experience that Petitioner has had
since age 15 has been carpentry, that he has no high school education, that he is 52 years of age,
and that he has physical restrictions preventing him from returning to his prior occupation, and it
is thus clear that Petitioner is in need of vocational services.
Finally, The Arbitrator concludes that Petitioner has not worked since the accident other
than one hour and twenty minutes on 3/13/13 before Respondent ended his light duty
accommodation, and it is thus clear that Petitioner is currently off work.
For these reasons the Arbitrator concludes that Petitioner is entitled to continuing
maintenance benefits. Respondent shall reinstate the payment of benefits from 1129/13 to the
date of hearing and ongoing.
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STATE OF ILLINOIS
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COUNTY OF COOK

)

0 Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Marek Chmiel,
Petitioner,
vs.
GILCO Scaffolding,
Respondent,

NO: 10 we tOJOl

141 \VCC028 4
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of permanent partial disability, causal
connection and being advised of the facts and law, affirms and adopts the Decision ofthe
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 6, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$39,300.00. The party commencing the proceedings for review in the Circuit Court shall

file with the Commission a Notice oflntent to File for Rev)!j in Circ~
DATED:
MB/mam
0:3/6/14
43

APR 1 7 2014
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~~~-Bas~___;;_o
!.+---~David L. Gore

Jf;L,;r~
Stephen Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

CHMIEL, MAREK

Case#

1OWC01 0101

Employee/Petitioner

14I\VCC0284
GILCO SCAFFOLDING
Employer/Respondent

On 6/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1836 RAYMOND M SIMARD PC
221 N Ll\SALLE ST
SUITE 1410
CHICAGO, IL 60601

2542 BRYCE DOWNEY & LENKOV LLC
EDWARD A JORDAN
200 N Ll\SALLE ST SUITE 2700
CHICAGO, IL 60601

STATE OF ILLINOIS

14IWCC0284~------~
0

)SS.
COUNTY OF

Cook

)

0
0

Injured Workers' Benefit Fund (§4(d}}
Rate Adjustment Fund (§8(g})
Second Injury Fund (§8(e) 18)

~ None of the above

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Marek Chmiel

Case# 10 WC 10101

Employee/Petitioner

v.

Gilco Scaffolding
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable David Kane, Arbitrator of the Commission, in the city of
Chicago, on May 29, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed is~ues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
0.
E.
F.
G.
H.
I.
J.

K.

L.
M.
N.
0.

0
0
0
0
0

Was Respondent operating under and subject to the fllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
~Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
\Vhat was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
0 Maintenance
D TTD
~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

0
0
D
0
0
0

0
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FINDINGS

On 12/14/09, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $72,618.52; the average weekly wage was $1 ,396.51.
On the date of accident, Petitioner was 32 years of age, married with 1 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services and medical bills
have been fully paid.
Respondent shall be given a credit of $2,394.02 for TID, $0.00 for TPD, $0.00 for maintenance, and $
for other benefits, for a total credit of$2,394.02, however, no additional TTD is claimed.
Respondent is entitled to a credit of$0.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of$664. 72 /week for 62.5weeks, because
the injuries sustained caused the 12.5% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

June 6, 2013
Signature of Arbitrator

ICArbDec p. 2
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Marek Chmiel v. Gilco Scaffolding
10 we 10101
Addendum to Arbitrator's Decision

Statement of Facts:
This matter proceeded to hearing on May 29, 2013 on the
issues of causal connection and the nature and extent of
Petitioner's injuries. Petitioner's claim was previously tried
pursuant to Section 19(b) and 8(a) on July 29, 2011 before
Arbitrator Kurt Carlson of the Illinois Workers' Compensation
Commission and appealed to the Illinois Workers'
Compensation Commission. In its decision and opinion on
review, the Commission affirmed Arbitrator Carlson's findings
that Petitioner failed to prove surgery was necessary,
Respondent was liable to pay Petitioner outstanding medical
bills and Petitioner's average weekly wage was $1 ,396.51
pursuant to Section 10. The Commission modified Arbitrator
Carlson's decision as to causal connection, finding Petitioner's
current condition of ill-being regarding his lumbar spine to be
related to the injury sustained on December 14, 2009. There
were no further appeals taken by the parties following the
Commission's decision.
The matter was then remanded to the Arbitrator for a
determination of a further amount of temporary total
compensation or compensation for permanent disability.
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The parties stipulated Petitioner sustained injuries to his lumbar
spine on December 14, 2009 while working for Respondent.
The parties also stipulated that all medical bills and TID
benefits have been paid by Respondent.
A detailed statement of facts is contained the Decision and
Opinion on Review and the Arbitrator adopts this statement of
facts regarding the findings of the Illinois Workers'
Compensation Commission.
Petitioner testified he continues to work in a light duty job for
Respondent as a salesperson . Prior to his injuries, he was
employed by Respondent as a laborer/scaffold builder and
foreman.
He testified that he currently earns $37.05 per hour plus
benefits in his position as a salesperson. At the time of the
injury, Petitioner earned $35.60 per hour and at the time of the
prior hearing earned $36.05 per hour. The wage records
entered by Respondent show Petitioner continues to earn
$37.05 per hour from Respondent. (Rx. 2) In addition,
Petitioner testified he receives $500.00 per month from
Respondent in mileage reimbursement for his travel.
Petitioner testified that his position as a salesperson includes a
lot of driving and traveling to jobsites in order to develop
proposals for Respondent. His job includes selling scaffolding
jobs and he testified he drives approximately 2,500 miles per
month.
2
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Following the prior hearing, Petitioner returned to Dr. Citow on
December 2, 2011 complaining of a progression of his back
through both his legs. Dr. Citow's medical records indicate
Petitioner complained of numbness, weakness and
parasthesias into his legs. An updated MRI of his lumbar spine
was recommended. (Px. 1) Petitioner testified he returned to
see Dr. Citow because he was feeling worse and was having
pain and problems exiting his car and walking .
On December 2, 2011 Petitioner undeiWent a lumbar MRI. (Px.
1) The impression noted on the MRI report was multilevel
degenerative change, degenerative disc disease and annular
tears at each level from L2-L3 to LS-81 . (Px. 1)
Petitioner returned to Dr. Citow on February 20, 2013 (Px. 1).
The records indicate Petitioner continued to complain of back
pain, however, Dr. Citow's records indicate Petitioner had full
range of motion of his lumbar spine. (Px. 1). Dr. Citow
recommended an updated MRI, continued to prescribe
ibuprofen and prescribed Mabie. (Px. 1). Dr. Citow also
instructed Petitioner to follow up as needed. (Px. 1).
Petitioner undeiWent a MRI of his lumbar spine on February 21,
2013 which showed diffuse disc bulging at L2-L3, L3-4, L4-L5
and L5-S1 with no change reported in spondylosis. (Px. 1 ).
Petitioner testified he has not returned to see Dr. Citow since
his visit on February 20, 2013. Since the last hearing,
Petitioner testified he has not undergone any additional
3
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physical therapy, functional capacity evaluations or had any
injections to his lumbar spine. He testified that he only takes
prescription Mobic and no other medications for his back pain.
Respondent entered an addendum records review report from
Dr. Salehi dated May 16, 2013, a board-certified neurosurgeon
and former Assistant Professor of Neurosurgery at
Northwestern University. (Rx. 1). Dr. Salehi's report indicates
he reviewed the updated medical records of Dr. Citow and the
actual MRI films from December 2, 2011 and February 21,
2013. (Rx. 1). Dr. Salehi noted the MRI films from February
21st showed four level disc disease in the lumbar spine from L2L3 to LS-S 1. (Rx. 1). However, he also opined that these
findings were unchanged from the prior MRI films reviewed.
(Rx. 1). Dr. Salehi stated Petitioner did not require any surgery
or medical treatment for his injuries and his other opinions
made in his prior IME reports were unchanged. (Rx. 1).
Petitioner testified that sitting in his car during his workday
causes increased pain and numbness in his legs. He still
complains of pain in the lower back that travels down to his left
leg and foot and right buttock. Petitioner testified he can't do
activities with his children, can't complete projects on his home
and can't run or engage in sports.

With regard to issue "F". is Petitioner's current condition
of ill-being causally related to the injury, the Arbitrator
finds as follows:
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The Arbitrator finds Petitioner's current condition of ill-being
regarding his lumbar spine to be causally related to his injuries
sustained on December 14, 2009. There is no dispute
Petitioner sustained injuries to his lumbar spine. The medical
records and reports introduced into evidence support a finding
that Petitioner's current condition of ill-being regarding his
lumbar spine is causally related to the injury.

With regard to issue "L", what is the nature and extent of
the injury, the Arbitrator finds as follows:
Petitioner sustained an injury to his lumbar spine as a result of
a lifting accident while working for Respondent. The Decision
and Opinion on Review of the Illinois Workers' Compensation
dated August 7, 2012 found that Petitioner sustained a L4-L5
herniated disc as a result of the accident. The medical records
show Petitioner sustained a herniated disc and multi-level disc
bulges, however, Petitioner is not a surgical candidate and the
Commission made a factual finding that Petitioner failed to
prove that surgery was necessary medical treatment. The
Arbitrator finds the issue of whether Petitioner requires surgery
to have been decided by the Illinois Workers' Compensation
Commission and no additional evidence was taken at
Arbitration on this issue.
The parties agree Petitioner requires permanent work
restrictions which required him to change professions from a
laborer/scaffold builder and foreman to a salesperson.

5
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According to the Commission Decision, Petitioner underwent at
FCE which placed him within the "medium" physical demand
level and capable of lifting up to 53 pounds occasionally.
However, despite this change of jobs following the accident, the
Arbitrator gives significant weight to Petitioner's testimony and
the wage records introduced by Respondent, which show
Petitioner is actually earning a higher salary in his current
position than at the time of the accident. While Petitioner's
injuries have forced him to have permanent work restrictions,
these restrictions have not caused a reduction in his earning
capacity. Petitioner has failed to prove or introduce any
evidence to show any loss of future earning capacity as the
wage records show his hourly wage has continued to increase
since his accident.
Regarding his complaints, Petitioner continues to complain of
back pain and radiation of pain to his left leg and right buttock.
He testified he experiences pain while driving during his
workday, but is able to complete his work duties. Petitioner
only requires prescription Mobic and has only treated with Dr.
Citow twice since the last hearing.
Based upon the foregoing evidence brought forward at the time
of the hearing and the prior Commission Decision, as to the
issue of nature and extent, the Arbitrator finds Petitioner has
sustained a 12.5°/o loss of use of the person as a whole

6
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pursuant to Section 8(d)(2) of the Illinois Workers'
Compensation Act.

7
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STATE OF ILLINOIS

)

) SS.
COUNTY OF

WILLIAMSON

)

~ Affirm and adopt (no changes)

D Affirm with changes
0 Reverse IChoose reason!

0

Modify !Choose direction!

U

0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (*8(g))

D Second Injury Fund (§8(e)l8)
0 PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Carolyn Craig,
Petitioner,

vs.

NO: It WC 21087

14IWCC0285
General Dynamics,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability, the nature and extent of Petitioner's disability, and being
advised ofthe facts and law, affirms and adopts the Decision ofthe Arbitrator, which is attached
hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 14, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, ifany.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
mJury.

11 WC21087
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
TJT:yl
0 2/25/ 14
51

APR 1 7 2014

Daniel R. Donohoo

Kevin W. Lambon
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

Case#

CRAIG, CAROLYN

11WC021087

Employee/Petitioner

GENERAL DYNAMICS
Employer/Respondent
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On 3/14/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1167 WOMICK LAW FIRM CHTO
CASEY VANWINKLE
501 RUSHING DR
HERRIN, IL 62948

0299 KEEFE & DEPAUL! PC
JAMES K KEEFE JR
#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208
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InJured Workers' Benefit Fund (§4(d))

0

0

Rate Adjusunent Fund (§8(g))
Second Injury Fund (§8(c)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Carolyn Craig

Case # l l WC 21087

Employee/Petitioner

Consolidated cases: _

v.

General Dynamics
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission,in the city of
Herrin, on 2/13/13. Mter reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B.
Was there an employee-employer relationship?
C. 1:8] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. [8J Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. [8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [8J What temporary benefits are in dispute?
0 TPD
0 Maintenance
~TID
L. [8J What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. 0 Is Respondent due any credit?
0. Oother _

0

0

D

0

ICArbDec 2110 100 W. Randolph Street 118-200 Cllicago, 1L 60601 3121814-6611 Toll-free 8661352-3033 Web site: www.iwccil.gov
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FINDINGS

On 3/29/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $20,309.73; the average weekly wage was $700.34.
On the date of accident, Petitioner was 62 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 forTPD, $0 for maintenance, and $11,424.24 for other
benefits, for a total credit of $11,424.24.
Respondent is entitled to a credit of$

under Section 8G) of the Act.

ORDER

Petitioner failed to meet her burden ofproof regarding the issues of accidellt and causation. Therefore, the
claim is denied.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules , then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

3n11a
Date
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Findings of Fact
Petitioner claims she sustained a repetitive trauma injury to her right shoulder working for Respondent.
Respondent disputes the claim on accident, causation, medical bills, TID benefits and the nature and extent of
the injury.
On March 29, 2011, Petitioner was 62 years of age. She had worked for Respondent 16 years as an MCA
Operator and her current department for 6-7 years.
Petitioner testified she arrived home after work the evening of March 29,2011, and developed pain in her right
shoulder when eating dinner. The symptoms worsened throughout the evening and she reported it to the nurse at
work the following day. Petitioner denied experiencing any previous symptoms in her right shoulder at work.
She also denied any symptoms in her left arm. Her job duties require her to use both arms at work.
On April 8, 2011, Petitioner came under the care of Dr. Joon Ahn. She related her condition to a Jot of
repetitive overhead activity, pulling, pushing and lifting. She told Dr. Ahn her work table was 60 inches high.
Dr. Ahn diagnosed possible rotator cuff tear. He provided an injection and put Petitioner on light duty.
Respondent sent Petitioner to Dr. George Paletta for an independent medical examination on April 25,2011.
Petitioner reported that her job involved handling, loading and unloading anununition. She did not describe any
specific injury or overhead work. Petitioner related her symptoms to doing stretching exercises before work. Dr.
Paletta diagnosed AC joint irritation and subacromial impingement. He reconunended an AC joint injection and
light duty. Dr. Paletta opined that a medical causal relationship did not exist between the condition and work
activities. Dr. Paletta prepared addendum reports on December 22, 2011 and February 14,2012 following
review of a job description, job video and additional medical records. Dr. Paletta's opinion remained a medical
causal relationship did not exist between Petitioner's right shoulder condition and work activities.
Petitioner worked light duty until May 19,2011. She admitted her right shoulder symptoms continued to
worsen. She returned to Dr. Ahn who ultimately performed a rotator cuff repair, subacromial decompression
and biceps tenotomy on July 26, 2011 . (Px. 1). Secondary to post-operative pain and adhesive capsulitis, Dr.
Ahn on November 15,2011 performed a distal clavicle resection and lysis of adhesions. (Px. 1). Dr. Ahn kept
Petitioner off work from May 19, 2011 through February 5, 2012. Petitioner received $11 ,42424 in short term
disability benefits during this period.
Petitioner described four different areas she worked on a daily basis. She generally worked in each area an
equal amount of time, rotating approximately every one hour. Petitioner testified the first job required her to
reach overhead and bring down two cases full of boxes. She estimated there were 24 boxes in a case. The
second job required pulling a cart 25-30 feet that had heavy projectiles. The third job required inspecting bullets
that came down a conveyor lane. Lastly, Petitioner shrink wrapped boxes.
The job description admitted into evidence reflects the job does not require reaching above the shoulders. (Rx.
3). The job video does not demonstrate shoulder level or above work. (Rx. 2).
Mike Meadows testified on behalf of Respondent. He generally corroborated Petitioner's description of her
work activities. He disputed her work table was 60 inches high and stated it is closer to 48 inches. He also
acknowledged the cases Petitioner currently lifts are lower than in the past, but that Petitioner did not have to
reach and lift overhead to get cases.

. '.
..
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Dr. Ahn testified via evidence deposition on March 5, 2012. He opined that Petitioner's work activities
contributed to the right shoulder condition if her job involved working at a 60 inch table and lifting things
overhead . (Px. 4 at 8). He stated that as long as the work was around shoulder level or above, it could contribute
to her shoulder condition. (Px. 4 at 9-10). On cross-examination, Dr. Ahn admitted the Petitioner's right
shoulder condition could develop irrespective of any trauma or repetitive trauma. (Px . 4 at 20-21). He
confirmed that he had not reviewed any job description and did not know how long Petitioner worked for
Respondent. (Px. 4 at 22). He admitted Petitioner would not have required surgery unless she had symptoms
and the symptoms did not start until after work. (Px. 4 at 25-26).
Dr. Paletta testified via evidence deposition on September 14,2012. He opined that as of the April25, 2011
exam her condition was not work related. (Rx. 1 at 9). Regarding the first surgery, Dr. Paletta did not see any
evidence, based upon review of the MRI and operative photos, to indicate a full thickness tear. He disputed the
need for surgical repair because there was no evidence of a partial thickness rotator cuff tear on the operative
photos. (Rx. 1 at 10-11). After reviewing the job description and video, he opined a medical causal relationship
did not exist between the right shoulder condition and work activities because there was no repetitive overhead
work or reaching across the body. (Rx. 1 at 11-12).

Based upon the foregoing, the Arbitrator makes the following conclusions:
1. Petitioner did not meet her burden of proof regarding the issue of accident. The Arbitrator notes that the
Petitioner's complaints of pain were at home and that she denied any complaints while at work. The job
description shows that her work is varied throughout the day and while she claims she had to do overhead
lifting activities, this is refuted by both the job descriptions entered into evidence and by the testimony of
Michael Meadows. Based on these factors, the Arbitrator finds that the Petitioner failed to show a repetitive
trauma accident occurring on the March 29, 2011 .
2. Petitioner also failed to meet her burden of proof regarding the issue of causation. While Dr. Ahn provides
an opinion on causation favoring the Petitioner, his opinion was based on the Petitioner's job description that
included overhead lifting. The evidence adduced at trial refutes the Petitioner's version of her job duties in
regards to whether she had to do any overhead work. As such, the Arbitrator finds the opinions of Dr. Paletta
more reliable on this issue.
3. Based on the Arbitrator's findings regarding accident and causation, all other issues are rendered moot.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

RICHARD BUTLER,
Petitioner,
NO: 07 we 25321
09 we 00988

vs.

STATE OF ILLINOIS I CHOATE
MENTAL HEALTH CENTER,
Respondent.
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DECISION AND OPINION ON REVIEW
Timely Petition for Review under§ 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causation,
temporary total disability (TTD), medical expenses and prospective medical treatment, and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision ofthe Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399
N.E.2d 1322,35 III.Dec. 794 (1980).
The Commission finds that the Petitioner's award of TTD should be reduced to 198-117
weeks, covering the periods from March 17, 2007 through August 1, 2008, and from October 25,
2010 through March 27, 2013.
Pursuant to a July 3, 2008 report of surgeon Dr. Davis (following April 30, 2008 knee
surgery), Petitioner was released to full duty as of July 24111 with regard to the left knee condition
(Petitioner's Exhibit 7). The Respondent sent July 25, 2008 correspondence to Petitioner

(§4(d))
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indicating that, pursuant to this release, he was to report back to work as of August 1, 2008.
(Respondent's Exhibit 11 ). The Petitioner testified that he did not do so both because he was
having ongoing knee problems, and because he had been held off work by Dr. Guyton.
With regard to the knee condition, while Petitioner testified to ongoing knee problems,
the evidence in the record does not reflect any further medical visits after August 1, 2008 until
April 18, 2011 with Dr. Davis. (Petitioner's Exhibit 7). Thus, there is no medical basis for off
work status between August I, 2008 and October 25, 2010 with regard to Petitioner's knee
condition.
With regard to his back and/or neck conditions between August I , 2008 and October 25,
2010, the record reflects that the Petitioner treated with Dr. Guyton (starting on April 9, 2008),
Dr. Juergens (starting on December 15, 2008), Dr. Gornet (first time on October 25, 2010). The
Petitioner did not visit primary care provider Dr. Ribbing after February 26, 2008 until February
14, 2011 , and there is no evidence in the record indicating Petitioner was taken off work by Dr.
Ribbing during this gap period, or on February 14, 2011 , which appears to have been a visit for
the sole purpose of pre-surgical testing, not treatment.
While the Petitioner testified that he was held off work by Dr. Guyton between August 1,
2008 and October 25, 2010, the records ofDr. Guyton (Petitioner' s Exhibit 4) do not reflect any
off work or work restriction instructions or notes for this period. In fact, her August 28, 2008
report notes the Petitioner had been asked to return to work following his release from knee
treatment, but that he was ..leaving job without pay - they will hold it. Atty is going to arbitration
in September". On December 9, 2008 Dr. Guyton noted the Petitioner "states ifhe could work he
would have already gone back. Afraid of altercations at work and re-injury". Despite these
specific discussions of the Petitioner' s work status, as well as off work notes from Dr. Guyton
prior to August I, 2008, at no time did Dr. Guyton indicate in her subsequent records that the
Petitioner was restricted from work.
Dr. Juergens was a pain management physician who provided injections to the Petitioner.
His records (Petitioner's Exhibit 5) reflect nothing with regard to the Petitioner's work status,
other than his note on March 23, 2009 that Dr. Goldring had recommended the epidural
injections, and other than that Petitioner was able to return to work.
Petitioner first visited Dr. Gomet on October 25, 2010. At that time the doctor initially
took the Petitioner off work. Surgery was performed at L5/S 1 by Dr. Gomet on April6, 2011 .

It should be noted that a functional capacity evaluation of the Petitioner on September 19,
2007 noted some inconsistencies with the reliability/accuracy of the Petitioner's subjective
reports of pain/limitations. (Respondent's Exhibit 12). This includes a note that he failed four out
of seven reliability indicators. This is further support for the Petitioner' s ability to work
following his release from knee treatment.
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The Commission finds that the preponderance of the evidence supports that October 25,
2010 is the date upon which Petitioner again became temporarily and totally disabled (following
the initial March 17, 2007 through August l, 2008 TTD period). He has remained off work
pursuant to the order of Dr. Gomet since that time. Until October 25, 2010, the Commission
finds that there was no reasonable evidentiary basis for ongoing TTD after August 1, 2008.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $442.90 per week for a period of 198-1 17 weeks, that being the period
of temporary total incapacity for work under §8(b ), and that as provided in § 19(b) of the Act, this
award in no instance shall be a bar to a further hearing and detennination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a
credit in the amount of $33, 151.06 based on previous payment of TTD, as well as $22,838.90
under §8(j) ofthe Act (Respondent's Exhibit 13); provided that Respondent shall hold Petitioner
harmless from any claims and demands by any providers ofthe benefits for which Respondent is
receiving credit under this order.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
any reasonable, related, necessary and outstanding medical bills contained in Petitioner's Exhibit
12 as medical expenses under §8(a) of the Act, but also pursuant to Section 8.2 ofthe Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a
credit for any medical expenses contained in Petitioner's Exhibit 12 that were previously paid
through either the workers' compensation carrier, or by the group health insurance carrier under
§8(j) of the Act; provided that Respondent shall hold Petitioner harmless from any claims and
demands by any providers of the benefits for which Respondent is receiving credit under this
order.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize
and pay for the related, prospective medical treatment recommended by Dr. Matthew Gomet,
including a two level cervical disc replacement.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

DATED:
TJT:pc

3/25/ 14
51
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Thomas J. T

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
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SOl (CHOATE MENTAL HEALTH)
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Employer/Respondent

On 5/2/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

LAW OFFICES OF FOLEY & DENNY

1745 DEPT OF HUMAN SERVICES

TIM DENNY

BUREAU OF RISK MANAGEMENT
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Richard Butler

Case # 07 WC 25321

Employee/Petitioner

Consolidated cases: 09 WC 00988

v.

State of lllinols(Choate Mental Health)
Employer/Respondent

An Application for Adjustmem of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Collinsville, on March 27, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

0
C. 0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
F. 181 Is Petitioner's current condition of ill-being causally related to the injury?
G. 0 What were Petitioner's earnings?
H. 0 What was Petitioner's age at the time of the accident?
I. 0 What was Petitioner's marital status at the time of the accident?
J. 181 Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
B.

paid all appropriate charges for all reasonable and necessary medical services?
K. 181 Is Petitioner entitled to any prospective medical care?

L.
M.
N.

[8] What temporary benefits are in dispute?

0
0

0

TPD
0 Maintenance
0 TTD
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

0. [8] Other Intervening Accident
JCArbD~cJ9(b) 2/JO 100 IV. Randolph Slre~t
Downstate oific~s: Collinn•ille 6/81346-3450

18-200 Chicago, 1L 60601 3121814-66/ I Toll·free 8661352-3033 Web sit~: "wwjwccil.gov
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FINDINGS

On the date of accident, 11/0812006 & 03116/2007, Respondent was operating under and subject to the
provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $34,546.46; the average weekly wage was $664.36.
On the date of accident, Petitioner was 39 years of age, married with 2 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.
Respondent shall be given a credit of $33,151.06 forTTD, $0.00 forTPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $33,151.06.
Respondent is entitled to a credit of $22,838.90 under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $442.90/week for 308-6/7 weeks,
commencing 3/17/07 through 3/27/13, as provided in Section 8(b) of the Act. Respondent shall receive credit
of $33,151.06 for temporary total disability paid to date. Respondent shall receive credit of $22,838.90 for
amounts paid pursuant to section 8(j) of the Act.
Respondent shall pay any reasonable, related, necessary and outstanding medical bills contained in Petitioner's
exhibit 12 to the Petitioner pursuant to the sections 8(a) and 8.2 of the Act. Respondent shall receive credit for
any amounts paid through the workers compensation carrier or by the group health insurance carrier and hold
Petitioner hannless for such payments.
Respondent shall authorize and pay for the related, prospective, medical treatment recommended by Dr. Garnet
including of a two level cervical disc replacement.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
STATEMENTOFINTERESTRATE
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Findings of Fact
On November 8, 2006, Petitioner was working for the Respondent as a mental health tech II at the
Choate Mental Health Facility. He was working in the full performance of his duties when he assisted
co-workers in an effort to control a violent patient. In the altercation the patient punched the Petitioner in
the side of the neck. The Petitioner's description of this incident is also set forth in the accident reports
and witness statements from the facility. (see Res. Exh.l-3). For this incident, the Petitioner filed an
Application for Adjustment of Claim under case number 09 WC 988. (Arb. Exh. 3) Petitioner did not
receive medical treatment following this incident, until a subsequent injury on March, 17, 2007.
On March 17,2007 an extremely violent patient body slammed a female technician. As the patient
attempted to hit a female technician, the Petitioner stepped in the way to shield her. The patient kicked
the Petitioner in the left knee. In the altercation, the patient also pulled the Petitioner forward in an effort
to pull him to the ground. The Petitioner experience immediate pain in his knee and back. The
Petitioner's account of the accident that occurred on March 17,2007 is set forth in the accident reports
and witness statements filed at the facility. (See Res. Exh. 4, 5, & 6). For this incident. the Petitioner
filed an Application for Adjustment of Claim under case number 07 WC 25321. (Arb. Exh. 2)
The Petitioner sought medical treatment with his family physician Dr. Ribbing. Dr. Ribbing referred him
to Dr. Ritter for treatment and evaluation of his knee condition. On June 7, 2007 Dr. Ritter performed a
left knee arthroscopy, arthroscopic abrasion chrondroplasty of the Patella, and lateral release. The
treatment rendered by Dr. Ritter was not disputed by the Respondent. On January 4, 2008 Dr. Ritter
noted the petitioner had persistent pain, patellofemoral joint after the previous lateral release. After
obtaining an FCE that noted back pain, patella pain, and neck pain Dr. Ritter released the Petitioner from
his care. Dr. Ritter noted that the Petitioner remained off work for his back injury for which he was not
providing treatment. (Pet. Exh. 8, p. 2). The Petitioner requested a second opinion and Dr. Ritter
directed him to the work comp carrier.
Dr. Thomas Davis of Southern Illinois Orthopedic provided he Petitioner a second opinion through a
referral from the facility workers compensation coordinator. Dr. Davis recommended and performed
additional surgeries on the Petitioner's left knee on April 20,2008 and June 8, 2011. The injury to the
Petitioner's left knee and the care and treatment to the knee was not disputed by the Respondent.
Medical bills for the care and treatment related to the petitioner's left knee have been paid were not at
issue in this 19(b) hearing for prospective medical treatment.
The Petitioner was referred to Dr. Anthony Knox for evaluation of his neck and back injuries. On May
23,2007 Dr. Knox noted the Petitioner sustained a left knee injury at work and continued to have low
back and neck pain. (Pet. Exh. 6, p. 10). Dr. Knox recommended diagnostic studies and work hardening.
Petitioner testified Dr. Knox abruptly left his practice at which point he consulted with the workers
compensation coordinator at the facility and obtained approval to transfer care to Dr. Guyton in Herrin
IL.
Dr. Guyton took over the Petitioner's care for his low back and cervical issues in early 2008. Dr. Guyton
noted the Petitioner had complaints of low back pain, neck pain with numbness in his fingers. Petitioner
was scheduled for knee surgery and Dr. Guyton recommended EMG/NCV for further evaluation. (Pet.
Exh. 4, p 20). Dr. Guyton referred Petitioner to Dr. Paul Juergens for lumbar epidural steroid injections.

.
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Petitioner underwent multiple injections with Dr. Juergens with approval from the Respondent. He
received little relief from three epidural injections and was referred back to Dr. Guyton. (Pet. Exh. 5, p
22). On August 26,2010 Dr. Guyton referred the Petitioner to Dr. Gornet for surgical evaluation. (Pet.
Exh 5, p 7).
Dr. Gornet examined the Petitioner on October 25,2010. Dr. Gornet recommended repeat MRI studies
and a review of the injection records. On December 16,2010 Dr. Gornet noted significant disc pathology
at L5-S 1 and recommended a discogram. He also noted that the Petitioner expressed that he
emphatically desired to return to work . On February 10,2011 Dr. Gornet noted the discogram was nonprovocative at L4-5. The procedure at L5-S1 was aborted. The Cf scan revealed the disc was collapsed
at LS-Sl and would not allow the needle to penetrate. Dr. Gornet recommended an L5-S1 fusion. On
April 6, 2011 Dr. Gornet performed the lumbar fusion at L5-S 1.
After multiple follow up appointment Dr. Gomet noted on September 22,2011 that the Petitioner
continued to do well from his lumbar surgery. He noted the original scan showed structural problems at
C5-C6 and C6-7, but the neck was put on hold to deal with his back. Dr. Gornet recommended an MRJ
of the neck. On November 21,2011 Dr. Gomet noted the Petitioner was advancing to physical therapy
on for his low back and the Cf scan revealed good early signs of bone consolidation. Dr. Gomet
recommended conservative care in the form of injections and physical therapy for the cervical spine. On
January 26,2012, Dr. Gornet recommended a cervical myelogram due to his failure of conservative
measures. On March 12, 2012, Dr. Gomet reviewed the results of the cervical myelogram noting a
significant amount of stenosis on the right at C5-6 and C6-7 with disc pathology. Dr. Gomet
recommended a two level disc replacement at C5-6 and C6-7. On May 10, 2012, he continued to
recommend the two level disc replacement noting the procedure had been denied by the insurance carrier.
The Petitioner continued to follow up with Dr. Gomet through November 5 , 2012. Dr. Gomet continued
his recommendation for a two level disc replacement. He also noted the Petitioner continued to be
temporarily totally disabled.
Dr. Gornet testified via evidence deposition on July 25,2011. (Pet. Exh. 3) He is a board certified
orthopedic surgeon who devotes his practice to spine surgery. (Pet. Exh. 3, p.4). He opined the
Petitioner's structural problems in both his cervical and lumbar spine were related to his work accidents
and particularly the March 2007 accident since he had not been able to work since that time. (Pet. Exh.
3, p 9). He noted the work up of the neck issues were placed on hold to focus on treatment of the back.
After further evaluation the LS-S 1 fusion surgery was performed on April 6, 2011 . Dr. Go met testified
that the altercation with the patient at least aggravated the petitioner's spine condition. Specifically, Dr.
Gomet believes that the altercation disrupted the annulus which caused the persistent discogenic pain.
(Pet. Exh. 3, p. 12). He opined the conditions for which he was treating the Petitioner were at a
minimum an aggravation of a pre-existing minimally symptomatic condition, but also caused a new
injury which necessitated further treatment including surgical intervention. (Pet. Exh. 3, p. 15).
Dr. Gornet testified a second time via evidence deposition on January 24,2013. (Pet. Exh. 2) Dr. Gomet
confirmed that none of his prior opinions regarding the Petitioner's case have changed. (Pet. Exh. 2, p.
5) . He noted that he examined the petitioner on November 21,2011 and the Cf scan showed good
consolidation of the lumbar spine. He also reviewed the MRI of the cervical spine due to persistent neck
pain, headaches , pain into the right shoulder and right arm, and hand numbness. (Pet. Exh. 2, p. 5).
Based on a cr Myelogram and following the failure of physical therpapy and injections, Dr. Gornet
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recommended disc replacement surgery at CS-6 and C6-7. He continued to offer the opinion that the
Petitioner's condition is related to his work injuries. (Pet. Exh. 2, p. 13). He also confirmed on cross
examination that even though it had been several years since the work accidents, if the conditions
remained untreated the Petitioner would continue to have symptoms. (Pet. Exh. 2, p. 21). On cross
examination about the lack of spine treatment after the accident, Dr. Gornet noted his opinions were
consistent with the spine treatment provided by Dr. Knox in the months after the accident. (Pet. Exh. 2 p.
26). He also confirmed the pathology on the May 23,2007 cervical MRI correlates with his current
diagnosis. (Pet. Exh. 2, p. 27).
Dr. James Goldring examined the Petitioner on behalf of the Respondent and also testified via evidence
deposition on August 17,2011. Dr. Goldring is a neurologist and does not perform surgery. (Res. Exh.
10, p. 19) He first evaluated the Petitioner on February 8, 2008. He provided a neurologic diagnosis of
lumbar strain and secondarily cervical strain. He opined that "his symptoms are related to the March 16,
2007 incident." (Res. Exh. 8, p. 1). Dr. Goldring offered some additional diagnostic studies. He opined
that given the Petitioner did fairly well on the FCE, he could return to work. Dr. Goldring re-evaluated
the petitioner on September 26,2008. He reiterated his opinions that the Petitioner's conditions were
related to the. March 16,2007 accident, and recommended lumbar epidural steruiu injections. Dr.
Goldring confirmed during his cross-examination, that the employer did not request the Petitioner be
evaluated for the November 8, 2006 accident. (Res. Exh. 10, p 24). He also confirmed his understanding
of the FCE was based on what was reported to him, not on his personal review of the FCE. (Res. Exh. 10,
p. 28). He agreed that the April 3, 2007 did show some form of disc collapse at L5-S1 as noted by the
radiologist. (Res. Exh. 10, p. 35). He also confirmed the Petitioner's symptoms of tingling in the foot
could be suggestive of radicular symptoms. (Res. Exh. 10, p 37). Dr. Goldring did not evaluate the
Petitioner's knee condition. (Res. Exh. 10, p. 39).
Petitioner has not returned to work since March, 2007 and has been paid non-occupational disability
benefits through the date of the arbitration hearing.

Conclusions of Law
1. Petitioner sustained his burden of proof regarding the issue of whether his current condition of illbeing is causally connected to his undisputed accidents. The undisputed facts show that he was involved
in altercations with violent patients on November 8, 2006 and March 16,2007. Petitioner sought medical
treatment in timely fashion following the March 16,2007 accident. Medical reports within weeks the
accident confirm the petitioner was actively pursuing treatment for injuries to his knee, neck, and low
back. The Petitioner underwent multiple knee surgeries for injuries he sustained as a result of his work
related injuries. Respondent provided no evidence to question causation or reasonable and necessity of
the injuries for petitioner's knee injuries. Regarding Petitioner's neck and back injuries, the bulk of the
evidence also support a finding of causation. The chain of referrals indicates Petitioner was ultimately
referred to Dr. Gornet through the Respondent. Dr. Gornet is board certified spine surgeon, who
recommended and exhausted conservative measures before recommending and performing surgery on
Petitioner. Respondent relies on the Section 12 opinions of Dr. Goldring who is a neurologist. Dr.
Goldring does not perform surgery of any kind. Dr. Goldring provided no opinions regarding the care
and treatment performed by or recommended by Dr. Gornet. Based on the facts and evidence presented,
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the Arbitrator finds that Dr. Gornet was in a better position to assess the issues of medical causation, and
accordingly relies on his opinions in this regard. Additionally, the Arbitrator notes that the evidence
presented at the hearing does not show Petitioner sustained an intervening accident that would have
broken the chain of causation.
2. Petitioner sustained his burden of proof regarding the issue of medical expenses. There was no
evidence offered to question the reasonableness, necessity or the causal relationship of Petitioner's
medical treatment for his knee injuries, his neck or his back. Accordingly, the Arbitrator finds the care
and treatment rendered to the Petitioner for these conditions are causally related to the work accidents
and reasonable and necessary. Respondent is ordered to pay any and all outstanding medical bills related
to Petitioner's related medical treatment contained within Petitioner's Exhibit 12 to the Petitioner
pursuant to the fee schedule. However, Respondent shall receive credit for any amounts paid through the
workers compensation carrier or by the group health insurance carrier and hold Petitioner harmless for
such payments.
3. The Arbitrator also conc1udes the proposed CS-6, C6-7 cervical disc replacement is reasonable and
necessary and causal1y related to the work accident. Respondent is hereby ordered to authorize and pay
for reasonable medical care recommended by Dr. Gomet related to the CS-6, C6-7 disc replacement
pursuant to sections 8(a) and 8.2 of the Act.
4. Respondent shall pay Petitioner temporary total disability benefits from March 16,2007 to the date of
hearing. Respondent shall receive credit for any amounts paid toward disability. Respondent shal1
receive credit pursuant to section 8(j) for amounts paid as outlined in Respondent's Exhibit 13.
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DECISION AND OPINION ON REMAND

On December 22, 2011 Arbitrator Kinnaman issued a decision in which she found Petitioner
sustained an accidental injury arising out of and in the course of his employment on October 30, 2009. As a
result of said accident, she found Petitioner was temporarily totally disabled from November 18,2009
through September 19, 2010, DecemberS, 2010 through January 10, 2011 and August 16, 2011 through
October 20, 2011 for 58-3/7 weeks under Section 8(b) of the Act and is entitled to $36,651.61 in medical
expenses per the medical fee schedule. She also found Petitioner failed to prove that he is entitled to
vocational rehabilitation or maintenance. Respondent appealed the decision of Arbitrator Kinnaman.
The Issues on Review were whether a causal relationship exists between the October 30, 2009
accident and Petitioner's present condition of ill-being, and if so, whether Petitioner is entitled to
reasonable and necessary medical expenses, temporary total disability and permanent disability
benefits. The Commission viewed the case differently from the Arbitrator and found, based on the
surveillance video, that Petitioner was only temporarily totally disabled from November 18, 2009 through
September 10, 2010. The Commission vacated the two subsequent temporary total disability periods awarded
by the Arbitrator. Both Petitioner and Respondent appealed the Commission's decision. On April29, 2013,
the Circuit Court of Kane County issued an Order remanding the case to the Commission and seeking
clarification of the Commission' s decision. Pursuant to the Circuit Court's Order the Commission has
clarified its decision as noted below.
FINDINGS OF FACT AND CONCLUSION OF LAW
The Commission finds:
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1. Petitioner testiticd that he works as a union sheet metal \vorker. On an average day he
would climb ladders. kneel. squat, carry heavy materials repeatedly throughout the day. On
October 30, 2009 while Petitioner was catTying a wall panel dmvn a hill he slipped and hvistcd
his left knee.

2. The November 18. 2009 left knee MRI shows that the lateral facet of the patella and
central aspect of the patella reveal moderate chondromalacia changes with fibrillation
and fissures. measuring 3 mm in thickness. There is subchondral matTow edema at the
extreme superior aspect of the patella. The patella tendons appear normal. There is
subcutaneous edema overlying the infrapatellar tendons. Moderate joint effusion is
present. The medial collateral ligament is intact, though it is thickened with surrounding
edema The medial meniscus reveals degeneration with a complex tear posteriorly
involving the free edge. The lateral men iscus reveals degeneration with no evidence for
a tear. There was a multiple micro lobulated ganglion located in interior aspect of
Hoffa's fat pad with surrounding edema, which measured approximately 13 mm in size
and appears tll be at the ACL attachment. There is a 9 mm multi microhbulated
ganglion emanating from the root ofthe medial meniscus. There is a small
gastrocnemius semi-membranosal bursa l cyst visualized.
3. On .lanuru-y 7, ~010 Petitioner underwent surgct)' consisting of an at1hroscopic prutial
medial meniscectomy and chondroplasty o fthe patella and medial femur. The post
operative diagnosic; was a medial meniscal tear of the left knee. Grade III
chondromalacia patellar undersurface and medial femoral condyle with some flap
instability.
4. On June 25, 20 I 0 Petitioner followed up with Dr. Grosskopfwho indicated that Petitioner was 5112 m:mths post surgery. Dr. Grosskopf reported: "We have kind of hit a wall with Petitioner."
He has refbctory subpatellar and infi·apatellar pain He gets pain with his knee continuously
bent. with squatting. kneeling and climbing stairs. He has a little bit of pain with level ground
walking. Dr. Grosskopf opined that he believes Petitioner has de\·eloped some patellar
tendinitis that has rrt healed He ordered an MRI.
5. The July 7, ~010 len knee MRI shows there is tibril1ation over an 18 mm region ofthe
central superior aspect of the patella with near complete cartilaginous loss over 4 mm
superiorly. There is underlying bone marrow edema in this region approximately 11 mm,
whi~h has increased in size compared previous. There is a small deep infrapatellar
bursitis.
6. On August 13. 2010 Dr. Grosskopf noted that he believes Petitioner is having
patellofemoral issues. We have complied with the independent evaluator's
recommendations of steroid injection, extended therapy, home program, patellar strapping
and we have even resorted to viscosupplementation Petitioner has had a le\'el ofdiscomfort
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now where squatting, kneeling. crawliQg are prohibited so he is a light duty candidate but
his capabilities are not consistent with his nonnal work. He will give Petitioner one more
month to see how the viscosupplementation will do Ifhe cannot return to work. he will
need a functional capacity evaluation. Dr. Grosskopf remarked that Petitioner is
cet1ainly not disabled. He is doing things as evidence by the fact that his hands are 1:->rimy
with little cuts. As such he is using his hands. There arc things he can do. It is just the knee
limits his nom1al occupation. He tells me he really can't kneel at all and if he does, it humi.
He is only able to kneel at most a minimum of a couple of minutes. The same is true with
squatting or even ladder climbing.
7. Approximately twenty hours ofsurYeillance of Petitioner took placed between September
7 through September 8, ~ 0 10 and September 10 through September 14. 2010. The video
shows Petitioner was physically active from the 7,H a.m. until4 5 p.m Specifically.
on September 7' 11 Petitioner was seen on a ladder. He was also seen cleaning windows of
vehicle and can·ying items out of a truck and into a garage. On September Sth he was
working on a garage d(lOr and \.vas squatting. and kneeling. He was also kneeling on a truck
seat with his left knee hend and standing only on his right leg. He also was mowing the
11
lawn On September I 0' he was a g a i n squatting and kneeling on his left knee only.
8. Petitioner testified that in September of2010 he was doing light actiYit ies, running
errands, doing a few o ccasional things. He
perfonning yard work and doing some
painting at his sister's house and performing so me additional work on a job he had prm·idcd
a warranty to previously. The videos shows him doing some refinishing of his sistds
garage door5, moving things that weren't too heavy, occasionally kneeling and squatting.
Petitioner said he didn't receive an} pay for the work he did on his si ster's house or the
warranty work that he did. While he was performing these tasks his left knee was
painful. He had lt) take bre.1ks and would take a V icodin when he felt it was necessary so
he could pu-;h through the pain and fini sh w hat he stat1cd. In the days after he performed
these activities. his I e fl knee was sore. He had to icc down his knee on daily basis and
since the surgery he can't sleep.

,,..as

9. On September 13, 2010 Dr. Grosskopfrecommend Petitioner undergo a FCE and he
referred Petitioner to Dr. Cole. On October 18, 2010. Dr. Grosskopf opined Petitioner has a
meniscal lesion and some patellar chondromalacia. His injury. surgery and less than ideal
recovery has left Petitioner with some restrictions that are not compatible with his nom1al
physical work. He noted that Petitioner needs a second opinion from a
cm1ilage expert. If nothing further can be done then Petitioner should undergo a FCE. He
opined that at this point Petitioner he cannot work
10. On October 20, 2010 Dr. Kornblatt evaluated Petitioner. Dr. Komblatt noted that
during the physical evaluation Petitioner was walking with a nonnal gait. He was able to
do full squats. When doing a full squat he complained of a burning type pain over the
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anterior aspect of the 1eft knee. The 1eft knee revealed no local swel1ing or
tenderness. His range of motion was from full extension to 140 degrees of flexion. His
patella tracking was excellent. He didn't el cit any apprehension or crepitus.
1I. On November I 7. 2010 Dr. Grosskopf noted that in reviewing the IME report he
learned that there was surveillance that apparently showed Petitioner was doing things
there that I thought Petitioner could not do . Consequently. any further workcompensation involvement has been terminated He opined that they had rehabbed
Petitioner as best as they could. He recommended that Petitioner undergo a FCE and
four weeks of work conditioning. He opined that he did nct think that
Petitioner co u I d do his former job. Petitioner participated in physical therapy and work
hardening from December 2, 20 I 0 through December 31 , 20 10.
12. On December 6. 20 I 0 Petitioner underwent a FCE. Tile therapist noted that it was a valid
FCE and Petitioner demonstrated the ability to work in light to medium physical demand
levels. He further noted that Petitioner'sjobasasheetmetal worker ts
classified as a medium physical demand le\el.
13. On January 5. 2011 Petitioner underwent a second FCE. The therapist noted that it was a
valid FCE and Petitioner demonstrated the ability to work at very heavy physical demand
level. His job as a sheet metal worker is classified as a medium physical demand
level. With the doctor's approval Petitioner may seek work within the safe working
guidelines.
14. On January I 0. 2011 Dr. Grosskopf noted that Petitioner's FCE shows his efforts were
valid. He can perfonn at a heavy duty level with all methods of bending, lifting and
material handling. He relates during his FCE he was in significant pain. The more
bending and heavy lifting he did, the more he was hurt. Unfortunately, there is no way to
measure pain. He noted that he would see Petitioner after he obtained his second opinion.
15. On March 22, 2011, Petitioner was evaluated by Dr. Freedberg. The doctor noted that on
physical examination, Petitioner's McMurray's test was positive. He was tender to
palpation tricompartmentally but most significantly tender at the medial facet with a
positive patellofemoral compression test. With squatting there is crepitation as well as
pain at the patellofemoral articulation.
16. On March 29, 2011 Petitioner saw Dr. Ketterlingwho noted that Petitioner has struggled
post~operatively and never regained his prior level of function. Petitioner describes his
anterior knee pain and said it was worse with flexed knee activities. Dr. Ketterling
opined that Petitioner's.symptoms relate to the patellofemoral. He suspected that
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Petitioner has had progression of the chondral injury and he may be a surgical
candidate for some type of procedure.
17. The Aprill4, 2011 left knee MRI showed that there is marked fibrillation and fissuring
of the central aspect of the patella, particularly superiorly. There is near complete
cartilaginous loss over the extreme superior aspect superiorly. There is subchondral
marrow edema and microcyst formation in this previously noted MRI.
18. On Apri119, 2011, Dr. Ketterling said he discussed the MRI with the Petitioner. The
Petitioner is frustrated with this knee at this point. He is struggling significantly with
trying to achieve the strengthening necessary to protect his patellofemoral joint and my
suggestion is that we continue to find ways for him to aggressively strengthen both
through the use of appropriate physical therapy as well as considering repeating his
steroid injection. He is not enthusiastic about this recommendation which he reports trying
previously with unsuccessful results~
19. On May 26, 2011 Petitioner saw Dr. Shadid who noted that Petitioner's status is post~
operative partial medial meniscectomy and significant chondromalacia to the
proximal pole ofthe patella, more so on the medial side. He is complaining of
chronic disabling pain in his left knee Petitioner reports he has had various
recommendations including a tibial tubercle transfer and a cartilage restoration
procedure. He complains of a catching sensation near the inferior pole of the patella
which is most aggravated by prolonged sitting or climbing. He has consistently
localized the pain to the region of the inferior pole of the patella. His MRI showed
some chondromalacia grade II changes at the superior end of the patella He did
explain to Petitioner that a tibial tubercie transfer at this point is likely to make the
symptoms worse. If we can determine his symptoms are coming from the patella
tendon then we could consider a novel approach such as platelet rich plasma or high
pulsating ultrasound treatment with the understanding that there are no guarantees
with this.
20. On June 9, 2011 Dr. Shadid explained to Petitioner that the cartilage defect in
the medial condyle and patella is one cause of his symptoms and the patellar tendon
is the other cause of his symptoms. He showed Petitioner that the cartilage defects
that he has are consistent with arthritic changes. It will be extremely difficult to
repair that, if at all, at this point in his life. Ultimately whether cartilage restoration
would be an option, would be dependent upon an arthroscopic assessment of the
knee.
21. On August 16, 2011, Petitioner underwent surgery consisting of an arthroscopy and
endoscopic debridement of the lateral facet of the patellar chondral defect along with a
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platelet rich plasma injection to the left patellar tendon. The post operative diagnosis
was chondral defect of and chronic patellar tendinosis of the left knee.
22. On October 20, 2011 Dr. Shadid noted Petitioner reports that the symptoms have
continued to improve to the point where he is basically functioning doing all activities
of daily living now. On physical evaluation there is no effusion in the knee and
his range o f motion is full. He exhibits a normal ligamentous exam. There is
minimum tenderness at the inferior pole of the patella. He is able to navigate going
up/down stairs quite easily. Dr. Shadid released him to return to work. He noted that the
only restriction will be to avoid any prolonged or repetitive kneeling. Dr. Shadid opined
that Petitioner has reached MMI believe that Petitioner's symptoms were aggravated by
the direct blunt trauma to the patellar tendon after his original fall.
23. Petitioner testified that currently when he mov... s the grass or rakes leaves his Jeff knee is
aggravated. He experiences agb1favation and/or pain when he performs normal activities
such as can-ying a bag of salt from his truck to his house, raking leaves, repetitive tasks,
standing or sitting tor prolong periods or driving for more than an hour . He does Jrt
believe he can perform the work of a sheet metal worker and he had ni:done anything
regarding possibly returning to work in this area. He testified that he is not currently
working. He said his hands are a little dirty because he was doing things around his
house.
24. Dr. Freedberg was deposed on June 28, 20 II. He testified he is a board certitied
orthopedic surgeon who evaluated Petitioner on March 22. :!Oil. He
opined that Petitioner's left knee injury is causally connected to the October 30.
2009 work accident. Unto11unately, he has mt done as well as would have been
expeded. The lingering symptoms would have to be related to the accident
based on the chronology, the lack of prior history of any issues with this knee and
the subsequent events. If one were to pertcnm a surgery in the future Petitioner
should undergo either a tibial tubercle elevation or a total knee arthroplasty. He
opined that the recommended future surgery is causally connected to the October
13, 2009(sic) work accident. He reviewed some videos of Petitioner. He noted
that during the video Petitioner was mostly painting. He did see
Pet it ioner go up a ladder. He didn't see him do any repetitive squatting, kneeling or
lifting of any heavy Clbja:is or pertotming any vigorous activities. What he saw on the
video didn't have any eftect on his diagnostic opinion. His opinion regarding physical
restrictions or his opinion on \vhether Petitioner needed future medical care. There
was nothing that Petitioner did in the video that was medically contraindicatoo.
Petitioner did minor stuff when he was painting but he did n:tdo anything that was
aggressive and \ igorous. He felt like Petitioner was working slowly. He disagrees
with Dr. Kt.)rnblatt's view of the video. Unlike Dr. Kornblatt. he tound some positive

10 we 35521
Page 7

14IWCC0287

findings in the knee. Based on that he felt that squatting, kneeling. bending and
ladder climbing on any repetitive level would not be in Petitioner's best interest. He
can pertorm these tasks but not repetitively. He opined that Petitioner is incapable of
returning to work as a sheet metal worker. The July 7. 2010 MRI showed swelling
\~t•hich means the surgery was not effective in alleYiating his symptoms. In my
opinion there was an aggravation of the pre-existing patellar condition on October
I 2, 2009 (sic) The salient issue is the continued effusion'swelling in
the pint. One does rrt usually get swelling in a joint unless there's something that's of
issue. Clinically here it's the continued symptomatology he's expressing, which I
diagnosed as continuing patellar pain which is the most common sequel that we see in
post arthroscopic meniscectomy patients.
25. Dr. Komblatt was deposed on August 24. 2011. He testified that he is a board certified
orthopedic surgeon. He evaluated Petitioner on October 20,2010. On physical
examination, Petitioner was walking with a normal gait. He was able to do fitll
squats. When doing a fitll squat he complained of a buming t}1)C pain over the
antelior aspect ofthe left knee. The left knee revealed no local swelling or
tendemess. The range of motion was from fi.tll extension to 140 degrees of flexion .
His patella tracking was excellent. He did not elicit any apprehension or crepitus.
Petitioner complained of a burning type of pain over the anterior aspect of his knee
on full flexion. Buming type of pain is a subjective measure only and there is no way
to measure this. There is less intlammation on the bone in the April 14, 2011 MRI
versus the two prior MRis. He reviewed the surveillance tapes. It shms. ed Petitioner
was working, painting. squatting, kneeling and canying heavy objects without any
apparent problem. His diagnosis at that time was medial menisectomy and
debridement ofthe patella. He believes that there was a causal connection between the
work accident and Petitioner's initial surgery. However. at the time he saw Petitioner he
did not find any objective evidence to substantiate Petitioner's ongoing subjective
complaints. Additionally. there seemed to be a marked discrepancy between what the
Petitioner told me he was capable of doing and what I visualized on the surveillance
tape. It was my opinion that Petitioner had made a full recovery. He didn't need any
addfuml medical care. He had reached MMI and he was capable of returning to
his former job. He thought Petitioner was at MMI when he evaluated him on
October 20, 2010 and before that period as well Petitioner seemed to be working
just fine on the surveillance video. He didn't see any evidence that Petitioner was
having any problems while he carried out these activities. Based on Petitioner's
physical evaluation, a review of the videos surveillance and his FCE, Petitioner
could return to his regular job. He doesn't a.!:,JTee with Dr. Frcedberg. He didn't
believe Petitioner. He thought Petitioner was lying and was malingering.
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The Commission viewed this case differently than the Arbitrator. The Commission finds
Petitioner was not credible. As such the Commission vacates the two subsequent temporary total
disability periods awarded by the Arbitrator. More specifically, like the Arbitrator, the
Commission finds after reviewing the surveillance video showing Petitioner performing
maintenance activities for an extended period and involving, at times, his left knee, without any
evidence of pain or disability, that Petitioner was capable of performing more tasks in general
and more tasks regard to his left knee than he represented to Dr. Grosskopf at that time. In short
Petitioner's actions captured on the surveillance tape belie his report to Dr. Grosskopf of the
extent of his physically capacity. Dr. Grosskopf noted that while Petitioner could not return to
his normal work, he was a light duty candidate and was not disabled. In fact, he noted, on August
13, 201 0, based on the condition of his hands, that Petitioner had been performing some type of
physical labor. He further noted that there were things Petitioner could do and his restrictions
were solely limited to the use of his left knee. As such the Commission finds, based on Dr.
Grosskopfs notes, that Petitioner was capable of working in a light duty position at that time.
While Dr. Grosskopf initially recommended in September 13, 2010, on or around the time of the
video surveillance, that Petitioner could not work and was in need of a referral to a cartilage
expert or should undergo a FCE, he changed his mind shortly thereafter about whether Petitioner
was a workers' compensation candidate. Specifically, on November 17, 2010, Dr. Grosskopf
opined, after he learned that Petitioner was performing tasks that Petitioner represented that he
could not do, that Petitioner be released from the workers' compensation program and that he
undergo a FCE and work hardening. In the end, it appears that Dr. Gosskopfappears to have
kept Petitioner off of work due to his subjective pain complaints, while there was overwhelming
evidence via the surveillance tape and the condition of Petitioner's hands that Petitioner was
capable of performing a light duty job.
Additionally, Dr. Kornblatt's evaluation which took place on October 20, 2010 further
supports Dr. Grosskopfs opinion that Petitioner was capable of performing some type of work
even though he was still complaining of knee problems. Specifically, Dr. Kornblatt found that on
October 20, 2010 Petitioner's physical examination of his left knee was objectively normal.
When Dr. Kornblatt was subsequently deposed he testified that at the time of this October 20,
2010 evaluation he didn't find any objective evidence regarding the left knee to substantiate
Petitioner's ongoing subjective complaints. He noted that there was a marked discrepancy
between what Petitioner said he was capable of doing and what he witnessed Petitioner doing on
the surveillance tapes. At that time, he found Petitioner had reached a level ofMMI, was not in
need of any additional medical care and was capable of returning to his former job. He
specifically stated that Petitioner had reached MMI at the time ofhis October 20, 2010
evaluation, if not before that time. He also found Petitioner to be lying and malingering at the
time ofhis October 20, 2010 evaluation.
The Commission finds that Petitioner' s ongoing medical treatment was prolonged by
Petitioner's subjective pain complaints which were not supported by the activities Petitioner
demonstrated in the surveillance tapes. Additionally, the Commission infers from his rough and
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dirty hands that Petitioner was indeed physical active to a greater degree than he was reporting to
his treating doctors. In November of2010, Dr. Grosskopf said he had rehabbed Petitioner as
best as they could and he ordered a FCE to determine where Petitioner's physical capacity stood.
Yet, he still ordered work conditioning and held Petitioner offofwork based on Petitioner's
subjective pain complaints. The two FCEs showed that Petitioner was ultimately capable of
working at a very heavy physical demand level, which was well above the medium physical
demand level of a sheet metal worker. None the less, Dr. Grosskopf did not release Petitioner to
return to work and instead instructed him to obtain a second opinion. The second opinion came
from Dr. Freedberg who opined that even though the FCE showed Petitioner could return to
heavy physical demand level he could not perform these activities on a regular basis and he
needed more treatment to alleviate his subjective pain complaints. Drs. Freedberg, Ketterling and
Shadid all offered up alternative treatments ranging from conservative to invasive surgery.
Ultimately the invasive surgery was undertaken.
Even post surgery, and after being released to return to work by Dr. Shaded, Petitioner
still testified that normal activities and repetitive or prolonged tasks aggravated his left knee
condition to such a degree that he was incapable of returning to work as a sheet metal worker and
although he testified to performing physical tasks such as mowing, raking and carrying items he
had not looked for work or done anything to return to work.
Based on the above, the Commission finds Petitioner is not credible, assigns more weight
to Dr. Kornblatt's than Dr. Freedberg's opinions, finds Petitioner reached MMI on/around
October 20, 2010 if not sooner, and finds Petitioner is not entitled to the two subsequent
temporary total disability periods awarded by the Arbitrator.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of$1, 110.44 per week for a period of 43-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act, and that as provided in § 19(b0 of the
Act, this award in no instance shall be a bar to a further hearing and determination of a further
amount of temporary total compensation or of compensation for permanency disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of$36,651,61 for medical expenses under §8(a) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded to
the Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to
Petitioner interest under §19(n) ofthe Act, if any.

DATED:
MB/jm
0 : 3/6/1 4

APR 1 8

201~

_4-____~
. . :. . ,____·
ll::Jor ~
David L. Gore

43
Michael P. Latz
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
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STATE OF ILLINOIS/
ILLINOIS YOUTH CENTER HARRISBURG,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical, notice,
temporary total disability, and permanent partial disability and being advised of the facts and
applicable law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
The Respondent filed a Motion for Leave to File Instanter on January 7, 2014. The
Respondent filed its Statement of Exceptions on January 7, 2014; however, it was due by
January 6, 2014. In its Motion, the Respondent argued that the State of Illinois was closed on
January 6, 2014 due to inclement weather. The Commission grants the Motion noting that the
Illinois Workers' Compensation Commission was closed on January 6, 2014 due to the weather.
The Commission modifies the Decision of the Arbitrator with respect to permanent
partial disability only. The Commission finds that the Petitioner is entitled to fifteen percent loss
of use of the right hand and twelve percent loss of use of the left hand as the result of the January
31, 2011 work-related injury.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on September 11, 2013, is hereby modified as stated above, and otherwise
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $819.48 per week for a period of 4-4/7 weeks commencing June 21, 2011 through
July 23, 2011, that being the period of temporary total incapacity for work under §8(b} of the
Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$669.64 per week for a period of 55.35 weeks, as provided in §8(e} of the Act, for the
reason that the injuries sustained caused the 15% loss of use of the right hand and 12% loss of
use of the left hand.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $31 ,311 .56 for medical expenses under §8(a) of the Act, and subject to the medical
fee schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petiti01,1er on account of said accidental injury.

DATED:
MJB/tdm
0: 3/25/14
052

APR 18 2014

\',fi!u~~
Michael J. Brennan

~trk%:
Thomas J. Tyrrel
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Employee/Petitioner

SOl/iLLINOIS YOUTH CENTER HARRISBURG
Employer/Respondent

On 9/ 11/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.03% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

#6 EXECUTIVE DR

2101 S VETERANS PKWY"

SUITE 3

POBOX 19255
SPRINGFIELD, IL 62794-9255
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0558 ASSISTANT ATTORNEY GENERAL
AARON L WRIGHT
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0498 STATE OF ILLINOIS
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13TH FLOOR
CHICAGO, IL 60601-3227
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SPRINGFIELD, IL 62794-9208
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STATE OF ILLINOIS

)

)SS.
COUNTY OF MADISON

)

0

lnj\lred Workers' Benefit Fund (§4(d))

0 Ra'te Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)I8)
[XI None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Aaron Goff

Case# 11 WC 04854

Employee/Petitioner

v.
State of Illinois/Illinois Youth Center Harrisburg

Consolidated cases: _ __

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city
of Collinsville, on July 23, 2013. After reviewing all of the evidence presented~ the Arbitr::~tor hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

B.
C.
D.
E.
F.
G.
H.
I.
J.

K.

L.
M.
N.

0.

0
0

Was Respondent operating under and subjecf to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
~Was timely notice of the accident given to Respondent?
~Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
D TPD
0 Maintenance
~ TTD
IX] What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

D

D
0
0

C8J

0
0

ICArbDec 21/0 /00 w_Randolph Street #8-JOO Chicago. /L 6060/ 3/218/4-66/1 Toll-free 8661352-3033
Web slle.
Downstate offices: Col/insv1lie 6181346· 3450 Peona 309167/-30/9 Rockford 8/51987-7292 Springfield 2171785-7084
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FINDINGS

On January 31, 2011 , Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is, causally related to the accident.
In the year preceding the injury, Petitioner earned $63,919.00; the average weekly wage was $1 ,229.22.
On the date of accident, Petitioner was 51 years of age, married with 1 dependent child(ren).
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$0.00 for TID, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.
Respondent is entitled to a credit of amounts paid under Section 8G) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as identified in Petitioner's Exhibit 1, as
provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule. Respondent shall be given a credit of
amounts paid for medical benefits that have been paid, and Respondent shall hold Petitioner harmless from any
claims by any providers of the services for which Respondent is receiving this credit, as provided in Section 8(j)
of the Act.
Respondent shall pay Petitioner temporary total disability benefits of $819.48 per week for four and foursevenths (4 4/7) weeks commencing June 21, 2011, through July 23, 2011, as provided in Section S(b) of the
Act.
Respondent shall pay Petitioner permanent partial disability benefits of $669.64 per week for 66.625 weeks
because the injury sustained caused the 17 1/2% loss of use of the right hand and the 15% loss of use of the left
hand, as provided in Section 8(e) of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS

Ifthe Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

September 6. 2013
William R. Gallagher, Arbitrator

Date

ICArbDec p. 2

SEP 1 1 2.0\l
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Findings of Fact
Petitioner filed an Application for Adjustment of Claim which alleged he sustained a repetitive
trauma injury arising out of and in the course of his employment for Respondent. The
Application alleged a date of accident (manifestation) of January 31, 2011, and that Petitioner
sustained repetitive trauma to his right and left hands and right and left arms/elbows. Respondent
disputed liability on the basis of accident, notice and causal relationship.
Petitioner testified that from 1990 to 1993 he worked as a laborer out of the Union Hall in
Benton. While working as a laborer, Petitioner used a variety of hand tools including a tamper
and jackhammer, both of which caused some vibration. From 1993 to 1998, Petitioner worked as
a truck driver for Central States Coca-Cola. While working at this job, Petitioner had to use his
hands/arms when driving and loading/unloading trucks. Petitioner did not experience any upper
extremity symptoms during these two periods of employment.
In 1998 Petitioner began working for Respondent as a Correctional Officer at Vienna
Correctional Center. While working at Vienna, Petitioner had to open/close heavy wooden doors,
key them with keys that were sometimes difficult to operate as well as performing shakedowns
of inmates, cuffing/uncuffing them, t:LI..:. Petitioner also assisted during inmate transfers which
required cuffing/uncuffing of the hands and shackling/unshackling of the feet. For approximately
three years, Petitioner was a member of the tactical unit which required him to do cell extractions
and use batons, which also required the repetitive use of his hands/arms.

On July 1, 2006, Petitioner transferred to the Illinois Youth Center Harrisburg as a Juvenile
Justice Specialist. Petitioner testified that the youth in the facility have to be behind secured
doors all of the time. The doors had to be locked/unlocked when there was any type of inmate
movement. This included doors to the cells, showers and laundry room. Petitioner stated that the
keys to the doors were rather large and that, on numerous occasions, the locks were difficult to
open. Petitioner had to many times use both hands, jiggle the locks, kick the door or some
combination of all three. Petitioner testified that he had to perform this activity up to 250 times
per day. Petitioner also had to perform shakedowns, use Folger-Adams keys to open chuckholes
and hand-write reports. During the course of performing these job duties, Petitioner began to
notice tingling in his fingers and aching in his hands, in particular, when turning the keys. During
the course of the day, Petitioner's finger/hand symptoms would worsen. Following the end of his
shift, approximately 20 to 30 minutes thereafter, his fingers/hands would return to normal;
however, he stated that the symptoms would reoccur and sometimes cause him sleep disruption.
Respondent tendered into evidence a DVD which showed the job duties of a Juvenile Justice
Specialist and Petitioner disputed its accuracy. Petitioner stated that the video did not show any
difficulties with locking/unlocking the doors nor did it show any forceful pulling on the doors.
Further, the video did not show the frequency or pace at which the Petitioner had to work.
At the direction of Petitioner's counsel, Petitioner was seen by Dr. David Brown, an orthopedic
surgeon, who Petitioner initially saw on January 31, 2011. Petitioner testified that prior to that
date, he had never been tested or diagnosed with carpal or cubital tunnel syndrome. Petitioner
informed Dr. Brown of the fact that his job required him to open/close locks on various doors
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200+ times per day and cuff/uncuff inmates. Petitioner stated that he had a two to three year
history of gradual numbness/tingling in both hands, more on the right and left, and aching in both
hands. Dr. Brown examined Petitioner and opined that the findings on examination were
consistent with bilateral carpal tunnel syndrome and possible cubital tmmel syndrome. He
recommended Petitioner have nerve conduction studies perfonned and referred him to Dr. Dan
Phillips.
Dr. Phillips performed nerve conduction studies on Petitioner on January 31, 2011, and the
studies revealed severe bilateral median neuropathy and mild ulnar neuropathy across the left
elbow. On February 1, 2011, Petitioner returned to work and completed the "Workers'
Compensation Employee's Notice of Injury" in which he described the injury as being carpal
tunnel which occurred as a result of repetitive motion of keying doors 50 to 200+ times a day
(Petitioner's Exhibit 9).
Petitioner was seen by Dr. Brown on April 4, 2011, and he still had symptoms in both hands in
spite of receiving some conservative treatment. At that time, Dr. Brown recommended Petitioner
have bilateral carpal tunnel surgery. Because Dr. Brown's office did not take Petitioner's group
insurance, he referred Petitioner to Dr. George Paletta, an orthopedic surgeon, who saw
Petitioner on May 6, 2011. Dr. Paletta reviewed Dr. Brown's medical records, the nerve
conduction studies and he examined the Petitioner. Dr. Paletta opined that Petitioner had severe
bilateral carpal tunnel syndrome, right greater than left, and agreed with Dr. Brown's surgical
recommendation.
Dr. Paletta performed right and left carpal tunnel release surgeries on June 21, 2011, and July 21,
2011, respectively. Subsequent to the surgeries, Petitioner remained under Dr. Paletta's care and
received physical therapy. Dr. Paletta released Petitioner to return to work with restrictions on
July 24, 2011. On September 19, 2011, Dr. Paletta released Petitioner to return to work without
restrictions. However, Petitioner returned to Dr. Paletta on October 5, 2011, because he was
experiencing some recurrent symptoms, in particular, numbness/tingling in the tips of the right
thumb and index fingers. Because Petitioner continued to have these symptoms, Dr. Paletta
ordered that he have repeat nerve conduction studies. These were performed by Dr. Phillips on
March 12, 2012, and they revealed a significant improvement in the median nerve condition but
did reveal a median sensory neuropathy to the right thumb. Dr. Paletta reviewed the nerve
conduction studies and opined that regeneration/reorganization of the nerve could take up to two
years. He further opined that Petitioner was at maximum medical improvement and that no
further active treatment was indicated.
Dr. Paletta was deposed on .April 12, 2013, and his deposition testimony was received into
evidence at trial. Dr. Paletta's testimony was consistent with his medical records and he
reaffirmed his opinion as to the diagnosis and treatment provided by him. In regard to causality,
Dr. Paletta noted that the only non-work risk factor that Petitioner had was his age of 51 years
because increasing age has been identified as a risk factor for development of carpal tunnel
syndrome. Petitioner's counsel provided Dr. Paletta with Petitioner's work history, as well as the
DVD, Job Site Analysis and job descriptions provided by Respondent. Based on the preceding
and the lack of any other factors (except Petitioner's age as noted herein), Dr. Paletta opined that
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Petitioner's work activities for Respondent were a contributing factor to the development of
carpal tunnel syndrome.
At the direction of Respondent, Petitioner was examined by Dr. Anthony Sudekum, a plastic
surgeon with a certificate of added qualifications for hand surgery, on August 22, 2011. Dr.
Sudekum reviewed Petitioner's medical records, the DVD and various documents provided to
him by Respondent and examined the Petitioner. Dr. Sudekum opined that Petitioner's bilateral
carpal tunnel syndrome was not caused or aggravated by his work activities and that Petitioner
would have developed carpal tunnel syndrome whether he worked for Respondent or not. Dr.
Sudekum opined that he did not know what caused the carpal tunnel syndrome; however, he also
noted Petitioner's age as being a risk factor as well is the fact that Petitioner was overweight
although not obese. Dr. Sudekum opined that Petitioner's experiencing symptoms while turning
keys at work was not likely true because carpal tunnel syndrome does not occur when someone
is performing that activity.
Dr. Sudekum was deposed on September 6, 2012, and his deposition testimony was received into
evidence at trial. Dr. Sudekum's testimony was consistent with his medical report and he
reaffirmed his opinions contained therein.
At trial, Petitioner testified that he still experiences some tingling in his hands but that it is much
better than what was before. Petitioner's grip strength has also improved since the surgeries but it
is not as good as it was previously. Petitioner agreed that he was able to return to work at full
duty and that his job performance evaluations have also been good.
Conclusions of Law
In regard to disputed issues (C) and (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner sustained a repetitive trauma injury arising out of and in
the course of his employment for Respondent that manifested itself on January 31, 2011, and that
Petitioner's current condition of ill-being is causally related to same.

In support of this conclusion the Arbitrator notes the following:
Petitioner credibly testified about his work activities both prior to his being employed by
Respondent and when employed by Respondent. While many of Petitioner's job duties prior to
being employed by Respondent required repetitive use of his hands/arms, Petitioner did not
experience any symptoms until he worked for Respondent, in particular, when turning keys
while locking/unlocking doors at Illinois Youth Center Harrisburg.
Petitioner did not seek any medical treatment, have any diagnostic procedures performed or have
a diagnosis of carpal tunnel syndrome until he was seen by Dr. Brown and Dr. Phillips on
January 31, 2011 . The Arbitrator thereby finds that the injury manifested itself on that date.
Petitioner's treating physician, Dr. Paletta, testified that Petitioner's work activities for
Respondent were a contributing factor to the development of Petitioner's bilateral carpal tunnel
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syndrome. The only other risk factor Dr. Paletta found was Petitioner's age. He did not find
Petitioner to be overweight or obese. Respondent's Section 12 examiner, Dr. Sudekum, opined
that Petitioner's work activities did not cause or aggravate Petitioner's carpal tunnel syndrome
and that Petitioner would have developed this condition whether he worked for Respondent or
not. Dr. Sudekurn opined that the cause was unknown but that Petitioner had the risk factor of
age as well as being overweight. Dr. Sudekum also stated that Petitioner's developing symptoms
while keying was probably not true because, in his opinion, carpal tunnel syndrome does not
occur when performing that activity. The Arbitrator finds Dr. Paletta's opinion in regard to
causality to be more credible than that of Dr. Sudekum.
In regard to disputed issue (E) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes Petitioner gave notice to Respondent within the time prescribed by the
Act.
In support of this conclusion the Arbitrator notes the following:

As aforestated, the Arbitrator found that the condition manifested itself on January 31, 2011. The
Petitioner gave notice to Respondent on February 1, 2011, which is within the time limit
prescribed by the Act.
In regard to disputed issue (J) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that all of the medical treatment provided to Petitioner was reasonable
and necessary and Respondent is liable for payment of the medical bills associated therewith.
Respondent shall pay reasonable and necessary medical services as identified in Petitioner's
Exhibit 1, as provided in Sections 8(a) and 8.2 of the Act, subject to the fee schedule.
Respondent shall be given a credit of amounts paid for medical benefits that have been paid, and
Respondent shall hold Petitioner harmless from any claims by any providers of the services for
which Respondent is receiving this credit, as provided in Section SG) of the Act.
In regard to disputed issue (K) the Arbitrator makes the following conclusion oflaw:
The Arbitrator concludes that Petitioner is entitled to temporary total disability benefits of four
and four-sevenths (4 4/7) weeks commencing June 21,2011, through July 23, 2011.
In regard to disputed issue (L) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes Petitioner has sustained permanent partial disability to the extent of 17
1/2% loss of use of the right hand and 15% loss of use of the left hand.
In support of this conclusion the Arbitrator notes the following:
Petitioner was diagnosed with bilateral carpal tunnel syndrome and surgery was required on both
hands. Petitioner recovered from the surgeries and he was able to return to work to his normal
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job; however, after returning to work he had a reoccurrence of symp oms,
right thumb and index finger.

his

Petitioner still has complaints of tingling in both hands as well as diminished grip strength. The
Arbitrator finds Petitioner to be a credible witness and that his complaints were consistent with
the type of injury he sustained.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF DU PAGE

)

D Affirm and adopt (no changes) D Injured Workers' Benefit Fund
~ Affirm with changes
D Rate Adjustment Fund (§8(g))
D Second Injury fund (§S(e)I S)
D Reverse
D PTD/fatal denied
~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

14IWCC0289
Robert Link,
Petitioner,

NO: 11

vs.

we 14973

City of Chicago - Department of Streets and Sanitation,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
medical expenses both incurred and prospective and temporary total disability and being advised
of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322, 35 Ill.Dec. 794 (1980).
The Arbitrator ordered that the Respondent "provide and pay for future medical costs
consisting of a bilateral arthroscopy to the shoulders as prescribed by Dr. Wolin and Dr. Cole,

(§4(d))

11WC14973
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including all ancillary medical costs concerning same and all periods of temporary total and/or
temporary partial disability periods incurred for treatment resulting from these procedures."
The Commission finds that the language used by the Arbitrator, about the future medical
treatment, is too broad. The Commission instead orders the Respondent to provide and pay for
the reasonable future medical costs consisting of bilateral arthroscopic surgeries to the shoulders
as prescribed by Dr. Wolin and Dr. Cole, including all reasonable and necessary ancillary
medical treatment and costs concerning same.
In addition, the Commission finds that the awarding of the prospective temporary total
disability does not fall within §8(a). The Arbitrator has no authority to award prospective
temporary total disability and therefore this part of her order should be stricken.
All else is affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $893.00 per week for a period of 63 1/7 weeks, that being the period of
temporary total incapacity for work under §8(b ), and that as provided in § 19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent is ordered,
pursuant to §8(a) and 8-2 of the Act to provide and pay for the reasonable future medical costs
consisting of bilateral arthroscopic surgeries to the shoulders as prescribed by Dr. Wolin and Dr.
Cole, including all reasonable and necessary ancillary medical treatment and costs concerning
same.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ I 9(n) of the Act, if any.

11WC14973
Page 3

14IWCC0289

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

APR 2 1 2014

Stephen Mathis

~ /d~~ Ruth W. White

CJD\HF
0: 2/20114
049

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

LINK. ROBERT

Case#

11WC014973

Employee/Petitioner

CITY OF CHICAGO~STREETS AND
SANITATION

14IWCC0289

Employer/Respondent

On 1/3/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
lfthe Commission reviews this award, interest of0.12% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2731 SALVATO & O'TOOLE
CARLS SALVATO ESQ
53 W JACKSON NLVO SUITE 1750
CHICAGO, IL 60604

0464 CITY OF CHICAGO
STEPHANIE LIPMAN
30 N LASALLE ST SUITE 800
CHICAGO, IL 60602

STATE OF ILLINOIS

D

0
0

)SS.
COUNTY OF COOK

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))
Second Injury Fund (§8(e)l8)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

ROBERT LINK

Case # 11 \VC 14973

EmployeeJPetitioner

Consolidated cases: NONE.

v.

CITY OF CHICAGO- STREETS AND SANITATION,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joann M. Fratianni, Arbitrator of the Commission, in the city of
Chicago, on June 15,2012. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D

B.

D

c.

D
0
0

D.
E.

Was Respondent operating under and subject to the Illinois \Vorkers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.
I.
J.

D
D
D
D

What were Petitioner's earnings?
\Vhat was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. ~ Is Petitioner entitled to any prospective medical care?
L. l2l What temporary benefits are in dispute?

0

M.

[gj

N.O

0

TPD
Maintenance
~ TID
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

o.o Other:
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Web
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FINDINGS

On the date of accident, March 30, 2011 , Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $69,654.22; the average weekly wage was $1,339.50.
On the date of accident, Petitioner was 68 years of age, manied with no dependent children.
Petitioner has in part received all reasonable and necessary medical services.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$ 25,132.69 for TID,$ 0.00 for TPD, $0.00 for maintenance, and$ 0.00
for other benefits, for a total credit of$ 25,132.69.
Respondent is entitled to a credit of$ 23,437.35 under Section 8(j) of the Act for medical benefits.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $893.00/week for 63-117 weeks, commencing
March 31,2011 through June 15,2012, as provided in Section 8(b) of the Act.
Respondent is ordered to provide and pay for future medical costs consisting of a bilateral arthroscopy to the shoulders as
prescribed by Dr. Wolin and Dr. Cole, including all ancillary medical costs concerning same and all periods of temporary
total and/or temporary partial disability periods incurred for treatment resulting from these procedures.
Respondent shall be given a credit of $23,437.35 for medical benefits that have been paid, and Respondent shall further
hold Petitioner safe and harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.
Respondent shall be given a credit for $25,132.69 that was paid in temporary total disability benefits.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rule)), then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue .

STATEMENT OF INTEREST RATE

December 27,2012
Dale
ICArbDecl9(b)

19(b) Arbitration Decision
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F. Is Petitioner's current couditio11 of ill-being causally related to the injury?

Petitioner is a truck driver for Respondent. Petitioner on March 30, 2011 was working with a laborer on a truck
that had a 100~ 125 pound lift gate. Petitioner attempted to lift the gate by himself when he experienced a pop in
both shoulders, arms and biceps. Petitioner felt immediate pain, notified his supervisor, and was sent to
Mercy Works for treatment.
When seen at MercyWorks later that day, Petitioner gave a history of injury of"while he was lifting a tail gate, he
felt a pop in both biceps." Dr. Diadula noted a hollow deformity in both biceps and prescribed an MRI
examination and no further work. Petitioner underwent the MRI that revealed a positive right proximal biceps
tendon tear and complete disruption of the supraspinatous with mild selective atrophy of the muscle belly. Also
noted was a positive complete disruption of the left supraspinatous and infraspinatous tendon. (Px2) On April 11,
2011, Dr. Diadula reviewed the MRI and diagnosed bilateral rotator cuff tears and a rupture of the proximal right
biceps tendon. He prescribed no work and recommended a consultation with an orthopedic surgeon. (Px2)
On April 11, 2011, Petitioner saw Dr. Preston Wolin, an orthopedic surgeon. Dr. Wolin recorded a history of "he
lifted a heavy tailgate and he felt a pop and sharp pain in both shoulders." Dr. Wolin reviewed the MRI and
following examination diagnosed bilateral proximal bicep tendon ruptures with bilateral full thickness rotator cuff
tears. Dr. Wolin injected both shoulders with Kenalog and prescribed physical therapy and no work. (Px3)
Petitioner then commenced physical therapy followed by a work~conditioning program for the next two months,
and remained under the care of Dr. Wolin. On May 27, 2011, he saw Dr. Mohammed Atassi, his primary care
physician, with complaints of back and left leg pain. Dr. Atassi recommended chiropractic treatment and felt the
therapy exercises to the shoulders may be a cause. Px 1)
On July 29, 2011, Petitioner saw Dr. Wolin and reported that the therapy hurt more than it helped. On September
9, 2011, Dr. Wolin discussed surgical and non~surgical treatment to the shoulders, either accepting the current
conditions, or undergo rotator cuff repairs or joint replacement. (Px3)
On September 29, 2011, Petitioner saw Dr. Brian Cole at the request of Respondent. Dr. Cole felt that Petitioner
suffered an aggravation of a pre-existing condition that now needs treatment. Dr. Cole rendered the opinion that
even absent the injury of March 30, 2011, Petitioner would have likely become symptomatic in both shoulders. Dr.
Cole felt the next treatment step would be arthroscopy to the shoulder with an attempt at rotator cuff repair, the
need for which he felt was not likely related to the injury. Should Petitioner fail to thrive despite attempted rotator
cuff repair, then soon down the road he would require reverse bilateral shoulder arthroplasty. (Rx2)
Dr. Wolin on November 1, 2011 reviewed the report of Dr. Cole. Dr. Wolin felt Dr. Cole stated the injury caused
an aggravation of Petitioner's pre-existing shoulder conditions. He agreed with Dr. Cole that Petitioner was in need
of an arthroscopic rotator cuff repair.
On June 1, 2012, Dr. Cole authored a follow up report without examining Petitioner. In that report he repeatedly
notes the wrong date of injury, but felt that be believed the injury itself somehow aggravated the pre~existing
condition. Dr. Cole however stated he would stand by his earlier comment that Petitioner would have needed care
despite the injury. (Rx3)
Petitioner testified that he worked for Respondent for 11 years as a driver without experiencing any symptoms to
his shoulders.
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STATE OF ILLINOIS
COUNTY OF COOK

0 Affirm and adopt (no changes)
) ss. 0 Affirm with changes
)
D Reverse
)

[g) Modify

D Injured Workers' Benefit Fund ( §4(d))
0 Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)l8)
0 PTD/Fatal denied
~ None of the above

~

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Joseph Carney,
Petitioner,

vs.

NO:

o9 we oo14

14I WCC 02 90

Lehigh Press,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of nature and extent of the Petitioner's
disability and being advised of the facts and law, modifies the Decision of the Arbitrator as
stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.
The Commission views the Petitioner's disability differently than the Arbitrator and finds
that the Petitioner has a 17 1/2% loss of use of the person as a whole. The Commission affirms
the Arbitrator regarding her finding that Petitioner has a loss of use to the extent of 37% of the
left hand.
All else is affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $624.33 per week for a period of 75.85 weeks, as provided in §8(e) of the
Act, for the reason that the injuries sustained caused the loss of use of the left hand to the extent
of37%.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$624.33 per week for a period of87.5 weeks, as provided in §8(d)2 of the Act, for the

09WCU0014
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reason that the injuries sustained caused the loss of use to the person as a whole to the extent of
171/2%
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

APR 2 2 2014

t~etA/1:~
J(J~RI)~
Daniel R. Donohoo

~ /#,' hZI'd-

Ruth W. White
CJD/hf
0 : 3/19/14
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
CORRECTED
CARNEY, JOSEPH

Case#

09WC000014

Employee/Petitioner

LEHIGH PRESS
Employer/Respondent

14IWCC0290

On 8/22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date ofpayment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0320 LANNON LANNON & BARR LTO
PATRICIA LANNON KUS
1BO N LASALLE ST SUITE 3050
CHICAGO, IL 60601

0481 MACIOROWSKI SACKMANN & ULRICH
ROBERT ULRICH
10 S RIVERSIDE PLZ SUITE 2290
CHICAGO, IL 60606

1 4 I tV CC 0 2 9 0 ·
D Injured Workers' Benefit Fund (§4(d))

STATE OF ILLINOIS

0 Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)18)

)SS.

COUNTY OF COOK

)

~ None of the above

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION CORRECTED DECISION
Joseph Carney

Case# 09

we 00014

Employee/Petitioner

Consolidated cases: _ __

v.

Lehigh Press
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Lynette Thompson Smith, Arbitrator of the Commission, in
the city of Chicago, on 7/2/13. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. 0 What was the date of the accident?
E. 0 Was timely notice of the accident given to Respondent?
A.

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J.
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
TPD
Maintenance
TTD
L. ~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
N.
Is Respondent due any credit?
0. Oother _ _

0
0
0
0
0

0

0

0

0
0

/C.4rbDec 1110 100 If~ Randolph Street #8-200 Cllicago, JL 6060/ 3111814-6611 Toll-free 8661351-3033 Web site: 11•ww.iwcc if go•·
Downstate offices: Collilu•·ille 6181346-3450 Peoria 309167/-3019 Rockford 8151987-7192 Springfield 1171785-7084

14I\VCC0290

FINDINGS

On 12/12/08, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $54, 108.60; the average weekly wage was $1 ,040.55.
On the date of accident, Petitioner was 52 years of age, married with 1 dependent child.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $53,018.49 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, foi a total Cicdit of$53,018.49.
Respondent is entitled to a credit of$0 under Section 8(j) of the Act.
ORDER

Permanent Partial Disability: Schedule iujwy
Respondent shall pay Petitioner permanent partial disability benefits of $624.33/week for 75.85 weeks, because
the injuries sustained caused the 3 7°{, loss of the left hand, as provided in Section 8(e) of the Act.

Permanent Partial Disability: Person as a whole
Respondent shall pay Petitioner permanent partial disability benefits of $624.33/week for 50 weeks, because the
injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

RULES REGARDING APPEALS:

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMEI':T oF INTEREST RATE:

~n,'~_

~-

~~

S1gnat

lCArbDcc p. 2

August 20,2013

of Arbitrator

AUG 2 2 2013
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FINDINGS OF FACf

The disputed issues in this matter are; 1) causal connection; and 2) the nature and
extent of the injury. See, AX1.
Joseph Carney was employed as a feeder for Lehigh Press on December 12, 2008. He
had been employed with the company approximately ten (to) years. He 'vorked in the
position of a feeder, a union job, for approximately six (6) of those years.
On December 12, 2008, the petitioner ,..,,as cleaning rollers and stepping in and out of
the press machine. As he stepped up into the unit, his foot slipped and he fell fonvard.
His left hand was pulled into a roller and he twisted his body. He injured his left hand,
neck, and low back.
After he had been extricated from the roller, he was taken by ambulance to Loyola
Medical Center ("Loyola"). He was diagnosed as having a de-gloving injury to the left
hand from the wrist to the fingers. The doctor in the emergency room irrigated the
wound and noted that he would require a secondary soft tissue transfer after the flap
viability was declared. An x-ray of the hand showed a soft tissue disruption with gas and
swelling of the hand. See, PX1.
After he was discharged he began treating with Dr. Ramasastry, a plastic surgeon at
Loyola. The doctor ordered an orthoplast volar short arm splint with the wrist in
dorsiflexion. For the first few weeks, the petitioner continued to see Dr. Ramasastry and
underwent dressing changes.
On January 21, 2009, Dr. Ramasastry noted that there was still an open area of the
dorsum, \·vhich measured 1x1.5 em, but there was no infection. He referred the
petitioner to occupational therapy for range of motion therapy and stated that once the
wound healed, the therapy would intensify. The doctor also prescribed a jobst glove for
the petitioner to wear.
The petitioner was also seen by Dr. Alexander Ghanayem, the director of spinal surgery,
in regards to his neck and back complaints. On February 6, 2009, Dr. Ghanayem felt
that the petitioner had sustained a strain of the neck and back and recommended
therapy '"'ith follow up care in the rehabilitation medicine department.
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He referred the petitioner to Dr. Bajaj for further treatment, for his neck and back. Dr.
Bajaj saw the petitioner on February 18, 2009, stating that he had increased neck and
back pain following the work injury. He recommended an MRI for the lumbar and
cervical spine noting that the physical examination was highly indicative of possible
cervical and lumbar disc herniations. He felt that the petitioner should continue
therapy and prescribed Hydrocodone and Arthrotec. See, PX2.
The petitioner unden\rent an MRI of the cervical spine on February 25, 2009. The
impression was multi-level spondylosis most advanced at Cs-C6 with bulging at C3-C4,
deforming the cord and causing stenosis. The MRI of the lumbar spine showed mild 14Ls and L5-S1 spondylosis as well as an 4- Ls and L5-S1 disc bulge. The radiologist
noted minimal effacement of the thecal sac without significant central spinal stenosis at
L5-S1. See, PX1.
The petitioner continued with physical therapy at Loyola. On March 17, 2009, the
therapist stated that the petitioner had progressed in strengthening activities, and
recommended ongoing therapy to address strengthening, range of motion deficits,
upper and lower extremities strengthening, stretching and pain complaints.
On March 18, 2009, the petitioner returned to Dr. Bajaj, who diagnosed cervical and
lumbar radiculitis and prescribed Lyrica and Etodolac. He also scheduled the petitioner
for a cervical epidural steroid injection (hereinafter "ESI"). The petitioner undenvent
the first injection at Loyola on March 31, 2009.
The petitioner also began seeing a psychiatrist, Dr. Mazhar Golewale, at Baber
Psychiatric & Associates. Dr. Golewale stated that the patient had undergone an
extremely traumatic and horrific experience when his left hand was caught in the
printing press machine. He noted that the petitioner was complaining of nightmares,
flashbacks and anger towards the co-workers, as they did not come quickly to help him.
Dr. Golewale diagnosed post-traumatic stress disorder and placed the petitioner on
Zoloft and Clonidine. The petitioner then began seeing the doctor on a regular basis.
See, PX3.
The petitioner returned to Dr. Ramasastry on April 6, 2009, who recommended that he
continue to wear the jobst glove and continue under psychiatric care. The petitioner
returned to Dr. Golewale on April 9, 2009, who noted he was still having trauma,
flashbacks and was waking up with night sweats. He prescribed Seroquel to be taken
with the Zoloft.
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Dr. Bajaj recommended a lumbar ESI at L5-S1 on the left to address the lumbar
radiculitis and Petitioner underwent the injection on April 24, 2009.
The petitioner returned to Dr. Ramasastry on May 11, 2009 and the doctor ordered an
EMG and NCV; and told the petitioner to continue wearing the jobst glove as v.rell as the
orthoplast splint at night. The doctor noted that Petitioner was not sleeping well and
was still having nightmares. He underwent EMG testing on May 27, 2009, which
reported an impression of a local crush injury involving the superficial sensory branches
with minimal findings of ongoing denervation or re-innervation, with a suggestion of
superimposed cervical radiculopathy. The doctor also stated that there \·Vas an
abnormality in the mid cervical paraspinal. See, PX1.
When the petitioner returned to Dr. Bajaj on June 24, 2009, the doctor diagnosed both
lumbar and cervical radiculitis as well as myofascial pain. He felt the petitioner needed
to continue with the therapy, and he increased the Lyrica. He noted that the petitioner
bad complaints of neck pain with knots on the right upper trapezius; and left shoulder
pam.
The petitioner returned to Dr. Bajaj on July 16, 2009, who recommended a second
lumbar ESI on the left at L5-S1. The doctor noted that the radicular symptoms were
returning and Petitioner '"'as complaining of stiffness in the low back. He unden..•ent
the lumbar ESI on July 22, 2009.
Dr. Bajaj also ordered an functional capacity evaluation ("FCE") which the petitioner
underwent at Loyola on August 5, 2009. The therapist recommended light duty work
with a period of work conditioning.
When Petitioner returned to Dr. Bajaj on August 14, 2009, he scheduled an additional
cervical ESI as well as an MRI for the right knee. The petitioner advised the doctor that
at the time of the injury, he fell onto his knees and was having knee pain but the
symptoms had resolved until recently. The petitioner also continued to see Dr. Golewale
during this time and on August 10, 2009; the doctor increased the Zoloft, stating that
Petitioner '"'as developing anxiety. The doctor felt that he would need modified work
conditions or would have to find a different job. The doctor told him to drive to Lehigh
Press and sit in the parking lot, as he was trying to desensitize the petitioner, to enable
him return to some type of work. See, PX3.
The petitioner undern•ent a second cervical ESI on August 25, 2009. When he returned
to Dr. Bajaj on September 10, 2009, the doctor noted that the cervical injection had
3
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helped the scapular area and the neck pain. At this point, the doctor was diagnosing
both cervical and lumbar radiculitis, shoulder impingement on the left and right knee
pain, \\lith possible meniscal injury. He also increased the Lyrica and added additional
exercises to improve the tendonitis and impingement. He felt the petitioner should
continue receiving psychiatric care for the post-traumatic stress. See, PXL
The petitioner returned to Dr. Ramasastry on October 23, 2009, who stated that he \vas
still wearing the jobst glove and complaining of numbness, tingling and pain around the
hand. He also noted that the petitioner's back and neck problems were continuing and
he '''as having knee problems. Dr. Ramasastry specifically stated that it was possible
that the torque, the petitioner suffered '\lith the hand injury, could have contributed to
his knee problem. He recommended ongoing occupational therapy and work
conditioning and a return to work with modifications regarding weight. See, PX1.
Dr. Bajaj saw the petitioner on November 12, 2009, who '''as complaining that his back
and leg symptoms had recurred. The doctor recommended another lumbar ESI. He
also noted that the petitioner had limitations with \"'fist pain and weakness, which
would not allow him to lift heavier weights. He stated that Petitioner should continue to
treat with the psychologist, regarding the post-traumatic stress; and should continue on
medication. Dr. Bajaj performed another lumbar ESI on November 19, 2009.
When the petitioner presented to Dr. Bajaj on December 4, 2009, he was complaining of
increased numbness in the left foot and heel as well as radicular pain in the buttocks and
posterior thigh. He also was complaining of numbness and tingling in the hand and
little finger, as \·veil as neck pain. Dr. Bajaj noted that the petitioner was progressing
with work conditioning and should follow up with an FCE. He felt that since the cervical
pain was tolerable, he would wait to see, if the petitioner needed interventional options.
He stated that the petitioner should continue working with the therapist for core and
lumbar stabilization; and continue treating with the psychiatrist.
The petitioner underwent additional work conditioning at Industrial Rehab Allies
(hereinafter "IRA") and on December 3, 2009, the therapist noted that Petitioner's
compliance was good but he was not ready to return to work in a full duty capacity.
The petitioner returned to Dr. Ramasastry on December 10, 2009. At that time, the
doctor felt he could return to v.rork in a light duty capacity as there was nothing further
he could offer him; and he discharged him from his care. Dr. Ramasastry noted that the
petitioner was still complaining of neck, back and knee problems, with numbness and
tingling in his hand.
4
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The petitioner returned to Dr. Bajaj on January 18, 2010, who felt that he had been
making good progress lvith work hardening but that he had additional trigger points
around the left shoulder and neck. Dr. Bajaj recommended another cervical ESI. The
doctor also prescribed Elavil to help with sleep and nighttime pain and stated that he
should discuss the medications '"rith Dr. Golewale. See, PX1.
The petitioner continued to see Dr. Golewale on a regular basis while he was undergoing
his treatment at Loyola. The petitioner was also seeing a counselor at the facility, Karl
Downing, who was providing emotional support and stress reduction techniques. See,
PX3.
On February 10, 2010, the therapist at IRA noted that the petitioner had completed ten
weeks of work hardening and had made a significant improvement regarding functional
and musculoskeletal pain. The petitioner was discharged from the program with a
medium to heavy physical demand level. See, PX2.
The petitioner presented to Dr. Golewale on February 25, 2010, who continued to
diagnose Petitioner as having post-traumatic stress disorder and continued his
medications.
The petitioner returned to Dr. Bajaj on March 26, 2010, who noted that he was off
Lyrica and would be able to return to work at a medium to heavy-duty level only. Dr.
Bajaj again stated that the petitioner had suffered a crush injury, which resulted in
cervical and lumbar radiculitis and neuropathic pain in the left hand and leg. He stated
that the symptoms of left shoulder quivering left quad numbness; and pain in the neck
and back were chronic and would likely remain. He encouraged Petitioner to continue
with his psychiatry appointments and stated that he had reached maximum medical
improvement ("MMI") in terms of his medical treatment.
The petitioner eventually returned to work for Lehigh Press in May of 2010. On May 3,
2010, Dr. Golewale noted that Petitioner was making visits to his work place, two times
a week, and was less anxious. However, he continued his medications. When he
returned to Dr. Golewale on June 3, 2010, he stated that he was working but not around
machines; and was trying to adjust to his new job. He continued the petitioner's
medication at that time.
The petitioner subsequently returned to Dr. Bajaj on September 23, 2010. At that time,
he was complaining of increased pain in the left groin and spasms in the right leg. The
5
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doctor ordered an MRI of the lumbar spine, prescribed a medrol dose pack and
recommended additional therapy.
The petitioner underwent a new lumbar MRI on October 1, 2010. The radiologist's
impression was degenerative changes at L4-Ls and L5-S1, and he noted that the disc
bulge at 14-Ls appeared to be slightly decreased but that there was a high signal
intensity in the posterior aspect of the disc; which was compatible with an annular tear.
Dr. Bajaj recommended additional ESI's however; the petitioner did not undergo any
further injections.
The respondent had the petitioner evaluated by Dr. Jesse Butler, on October 27, 2010.
Dr. Butler was of the opinion that the petitioner was at MMI for his cervical and lumbar
spme.
The petitioner continued to see Dr. Golewale after the IME. He remained under the care
of the psychiatrist until September 14, 2012. Dr. Golewale began to taper the petitioner
off his medications. However, his diagnosis remained the same, active post-traumaticstress disorder. See, PX3.
When Dr. Golewale last saw the petitioner in September 2012, he noted that he was
more relaxed at home but would get anxious around machines. He still diagnosed the
petitioner as having post-traumatic stress disorder. The doctor wrote a report stating
that the petitioner was stable and functioning, but he advised him not to work near
machines that caused his trauma in order to prevent him from reliving the experience.
The petitioner testified that he no longer works as a feeder and does not work around
the printing machines.
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Conclusions of Law
F.

Is Petitioner's current condition of ill-being causally related to the
injury?

Under the provisions of the Illinois Workers' Compensation Act (the "Act"), the
Petitioner has the burden of proving, by a preponderance of credible evidence, that the
accidental injury both arose out of and occurred in the course of employment. Horath
v. Industrial Commission, 96 Ill. 2d 349,449 N.E. 2d 1345 (1983). An injury arises out
of the Petitioner's employment if its origin is in the risk connected '"rith or incidental to
employment so that there is a causal connection between the employment and the
accidental injury. See, Warren v. Industrial Commission, 61 Ill. 2d 373, 335 N.E. 2d 488
(1975). See also, Technical Tape Corp. v. Industrial CommissionJ. 58 Il1.2d 226 (1974).
The mere fact that the worker is injured at a place of employment will not suffice to
prove causation. The Act was not intended to insure employees against all injuries.
Quarant v. Industrial Commission, 38 Ill. 2d 490, 231 N.E. 2d 397 (1967). The burden
is on the party seeking an award to prove, by a preponderance of credible evidence, the
elements of the claim; particularly the pre-requisite that the injury complained of arose
out of and in the course of employment. Hannibal, Inc. v. Industrial Commission, 38
Ill. 2d 473, 231 N.E. 2d 409,410 (1967).
The petitioner sustained a very serious and traumatic de-gloving injury to his left hand
on December 12, 2008. The petitioner testified that at the time of the injury, he fell
forward and his left hand was pulled into a roller. His body twisted and he injured his
neck and back as well as his left hand. The petitioner was taken by ambulance to Loyola
Medical Center ("Loyola") and received months of treatment from various doctors
including, Dr. Ramasastry, the plastic surgeon, Dr. Ghanayem, the orthopedic surgeon,
Dr. Bajaj, the physical medicine specialist and Dr. Golewale, the psychiatrist.
The petitioner testified that he had never been under psychiatric care prior to the date of
accident; and he had never undergone substantial treatment for his neck and back prior
to the date of accident. The petitioner did testify that he had strained his mid-back
muscles about fifteen years earlier but only treatment received was \>\rith a heating pad
and massages. He had never undergone MRl testing or injections to either his neck or
low back prior to December 12, 2008.
When the petitioner saw Dr. Ghanayem on February 6, 2009, the doctor stated that he
had developed neck and low back pain following the injury when he tried to get himself
out of the machine. When the petitioner saw Dr. Bajaj, he noted that the neck and back
pain began December 12, 2008, after the accident at work. The petitioner was
diagnosed as having lumbar and cervical radiculitis and was treated ffith lumbar and
cervical ESI's. The petitioner also underwent MRI's of both the cervical and lumbar
7
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spines. Dr. Bajaj stated that the petitioner had disc bulging in both the lumbar and
cervical areas.
The petitioner undenvent an EMG test on May 27, 2009. The EMG study \·\'as abnormal
and suggested superimposed cervical radiculopathy. The electrical findings were also
consistent with a crush injury involving the superficial sensory branches.
All of the doctors \vho treated the petitioner at Loyola felt that the petitioner's condition
regarding his lumbar and cervical spine as '"'ell as his hand was due to the work injury
he sustained on December 12, 2008. In addition, the petitioner developed a problem
with his knees. Dr. Ramasastry felt that the torque, which the petitioner sustained when
his hand was pulled into the roller, could have contributed to the knee problems.
The petitioner also undenvent psychiatric treatment. He was diagnosed as having posttraumatic stress disorder by Dr. Golewale, who attributed his condition to what he
termed an "extremely traumatic and horrific experience".
The respondent had the petitioner evaluated by Dr. Jesse Butler on October 27, 2010.
Dr. Butler was of the opinion that the right-sided leg pain was not the result of the work
injury and that the petitioner had a pre-existing stenosis at L4-Ls.
However, Dr. Bajaj wrote a report indicating that the petitioner was initially diagnosed
with left-sided lumbar radiculopathy and spinal stenosis following the work injury. He
felt that even though there were complaints of right sided leg pain, given the fact that he
did not have prior back issues, he felt the symptoms on the right leg were secondary to
the injury at work.
After reviewing the medical records and considering the credible, unrebutted testimony
of the petitioner, the Arbitrator concludes that the petitioner's condition of ill-being
regarding his neck, low back, left hand, and knees, as well as the psychiatric care he
unden...•ent is causally related to the injury of December 12, 2008.
L.

What is the nature and extent of the injury?

The petitioner sustained a very serious de-gloving injury on December 12, 2008, which
resulted in his need for psychiatric care. He was diagnosed '"rith post-traumatic stress
disorder and placed on permanent restrictions by Dr. Golewale. The doctor stated that
he is unable to return to work performing his regular duties as a feeder since he does not
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'"'ant him to work around the printing press machines. The petitioner testified that he
gradually returned to work at Lehigh Press but now does repairs.
The job of a feeder is a union job and required Petitioner to work on printing presses.
Prior to the injury, he was responsible for running in-lines, washing the press, changing
plates, and making repairs. Because of this injury, he can no longer perform that
particular job. Although the petitioner has returned to '"rork at Lehigh Press, his
restriction would limit his ability to obtain employment elsewhere. The petitioner now
performs repair work only. This job requires him to repair parts, perform inventories
and work with hot melt machines. The hot melt machine is very different from the large
printing press machines and does not contain any type of rollers.
In addition to the psychiatric problems, the petitioner was diagnosed as having a
cervical and lumbar radiculitis, necessitating several ESI's. He testified that he
continues to have pain in his neck and back. He also testified that he does not have the
patience that he once had and is unable to pursue his hobbies. Prior to the injury, the
petitioner would go deer hunting but now be is unable to use a bow. He testified that his
left wrist cannot support the bow.
The petitioner is right handed. He uses his right hand to perform most of the repair
work. He testified that he uses his left band only as a guide. He further stated that he
continues to have pain and stiffness in his left hand. His thumb and forefinger are
restricted on the left hand and the stiffness is constant. He stated that he has a "pins
and needles" sensation down his shoulder to his fingertips and his left side and left leg
are numb.
The Arbitrator concludes that the petitioner has sustained a permanent partial disability
because of the psychiatric, neck and back problems due to the injury. He has returned
to work, vvith restrictions; and continues to have ongoing issues with his neck and back
In addition, the petitioner has physical restrictions and ongoing problems with his left
hand.
The Arbitrator awards the petitioner 37% loss of use of his left hand due to the degloving
injury he sustained. He is also awarded 10% loss of use of a person as a whole.
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BEFORE THE ILLINOIS WORKERS'
COMPENSATION COMMISSION

STATE OF ILLINOIS )

) ss

COUNTY OF LAKE

)

STATE OF ILLINOIS,
ILLINOIS WORKERS'
COMPENSATION COMMISSION
Petitioner,

14IlWCC0291

vs.

NO. 11 INC 103

ALFRED ROTH, JR. individually, and as
president of POTENTIAL TRAINING &
WELLNESS, INC. alk/a THE JUNGLE
GYM, INC.,
Respondent,

DECISION AND OPINION RE: INSURANCE COMPLIANCE
Petitioner, the Illinois Workers' Compensation Commission, Insurance
Compliance Division, brings this action, by and through the Office of the Illinois
Attorney General, against the above captioned Respondent, alleging violations of Section
4(a) of the Illinois Workers' Compensation Act ("the Act") and Section 7100.100 of the
Rules Governing Practice Before the Industrial Workers' Compensation Commission
("the Rules"), codified as 50 Illinois Administrative Code, Chapter 11. Proper and timely
notice was given to all parties.
A Hearing was held before Commissioner Michael J. Brennan on November 12,
2013 in Waukegan, Illinois. The Commission, after considering the record in its entirety
and the applicable law, finds that Respondent Alfred Roth, Jr. individually, and as
President of Potential Training & Wellness, Inc. alk/a The Jungle Gym, Inc. willfully and
knowingly violated Section 4(a) of the Act and Section 7100.100 of the Rules during the
period of May 5, 2006 through November 14, 2007 and March 23, 2008 through August
1, 2009. As a result, the Respondent shall be held liable for this 1,056 day period and
shall pay a fine pursuant to Sections 4(d) of the Act and 7100.100(b)(l) of the Rules at
the rate of $250.00 per day, totaling $264,000.00, for the reasons set forth below.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:
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1. Alfred C. Roth, Jr. filed Articles of Incorporation for The Jungle Gym, II, Inc.
with the Secretary of State on April 28, 2003. Mr. Roth, Jr. was listed as the
registered agent and incorporator of The Jungle Gym, II, Inc. PX.4.
2. On November 25, 2005, Mr. Roth, Jr., as sole shareholder and sole director of The
Jungle Gym, II, Inc., changed its name to Potential Training & Wellness Center,
Inc. PX.4. Mr. Roth, Jr. was listed as the registered agent and owner of Potential
Training & Wellness Center, Inc. /d.
3. According to the State of Illinois Department of Employment Security, Potential
Training Wellness Center had wages in excess of $1,000.00 in 2007 and 2008.
PX.5.
4. According to the Illinois quarterly withholding forms, Mr. Roth, Jr. reported
compensation on behalf of Potential Training & Wellness Center from January
2006 through December 2008. PX.6.
5. On August 1, 2009, the Illinois Secretary of State dissolved Potential Training &
Wellness Center, Inc. for failing to provide acceptable payment in connection
with fees or taxes due as required by the provisions of The Business Corporation
Act. The Business Corporation Act allows the Illinois Secretary of State to
dissolve a corporation for the failure to provide acceptable payment in connection
with fees or taxes due under the Act. PX.4.
6. On October 25, 20 II, a Notice of Non-Compliance was mailed to Alfred Roth, Jr.
The Notice was hand delivered to Mr. Roth, Jr. on October 28, 2011. PX.l. The
Notice alleged non-compliance of Section 4(a) of the Act from May 5, 2006 to
October 25, 2011 . PX.1. The Notice required Mr. Roth, Jr. to submit evidence of
compliance with the provisions of Section 4(a) of the Act or otherwise respond in
writing to the Commission within thirty days of the date of receipt of the Notice.
/d.
7. On June 21, 2012, a Notice of Insurance Compliance Hearing was hand delivered
to Mr. Roth, Jr. PX.2. An Insurance Compliance Hearing was scheduled for
September 18,2012 at 9:00a.m. in Waukegan, Illinois. PX.2
8. This matter was previously scheduled for hearing. The hearing was continued
with the recommendation that Mr. Roth, Jr. obtain legal representation. This
matter proceeded to hearing on November 12, 2013. Mr. Roth, Jr. appeared prose
and stated on the record that he chose to not obtain an attorney. T.5.
9. A notarized affidavit dated November 19, 2012 from the National Council on
Compensation Insurance, Inc. (NCCI Holdings, Inc) was admitted into evidence.
The affidavit was signed by Ms. Rhonda Garcia, Proof of Coverage Analyst for
NCCI Holdings, Inc. The Illinois Workers' Compensation Commission has
designated NCCI as its agent for the purpose of collecting proof of coverage
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infonnation on Illinois employers who have purchased workers' compensation
insurance from carriers. The affidavit states that Alfred Roth, Jr. did not have
workers' compensation insurance from May 5, 2006 to November 14, 2007 and
from March 23, 2008 to the present. PX.3. Due to a scrivener's error, Petitioner's
Exhibit 3 was inadvertently omitted from the record.
10. At hearing, Mr. Roth, Jr. testified that he did not have workers' compensation
insurance from May 5, 2006 to November 14, 2007 and from March 23, 2008 to
August 1, 2009. T.59.
11. Mr. Roth, Jr. presented Respondent's Exhibit 1 on his behalf. The exhibit was
admitted into evidence without objection. According to the exhibit, Mr. Roth, Jr.
stated that his insurance was cancelled on May 5, 2006. He further stated that he
was unable to qualify for "Workman's Comp. Insurance" as one of the questions
to qualify for insurance was whether "you ever had a previous claim b during the
time of not being insured." RX.1 .
12. An Arbitration Hearing was held on September 19, 2011 naming Potential
Training & Wellness Center, Inc.; Alfred Roth, individually; Illinois State
Treasurer and ex officio custodian of the Injured Workers' Benefit Fund. The
Illinois Attorney General appeared on behalf of the Illinois State Treasurer and ex
officio custodian of the Injured Workers' Benefit Fund. No appearance was made
on behalf of Potential Training & Wellness Center, Inc. or Alfred Roth, Jr. The
Arbitrator found that the Respondent was operating under and subject to Section
3(1) of the Act and an employee-employer relationship existed between Craig
Jorgensen and Respondent as of May 23, 2007. The decedent died as a result of
his injuries. He had two survivors. The Respondent was ordered to pay death
benefits commencing May 27, 2007 of$430.69 per week to the surviving spouse,
Betty Anne Jorgensen and on behalf of the children, Adam James Hough-Leifert
until $500,000.00 has been paid or 25 years, whichever is greater, as provided in
Section 7 of the Act. The Arbitrator further awarded burial expenses of $8,000.00
and medical expenses of $89,419.00. The award was entered against the Injured
Workers' Benefit Fund to the extent permitted under Section 4(d) of the Act, in
the event of the failure of the Respondent-employer to pay the benefits due and
owing to petitioner. PX. 7.
13. Respondent appealed to the Commission and a hearing was held on June I 1,
20I2. The Commission vacated the award of benefits under Section 7(a) to Adam
James Hough-Leifert and affirmed and adopted the remainder of the Arbitrator's
decision. PX. 7.
14. The Illinois Attorney General's Office submitted a Proposed Decision and
Opinion on December I 0, 2013. They argue for the assessment of penalties in the
amount of $250.00 per day for the period of 1,056 days for a total penalty of
$264,000.00.
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Pursuant to Section 3 of the Act, the provisions of this Act shall apply
automatically to all employers engaged in any department of the following enterprises... :
17(a) any business ... in which services are rendered to the public at large, provided that
this paragraph shall not apply to such business or enterprise unless the annual payroll
during the year next preceding the date of the injury shall be in excess of$1,000.00.
The Commission finds that Mr. Roth, Jr. operated Potential Training & Wetlness
Center, Inc. The business provided services to the public and had wages in excess of
$1 ,000.00. Therefore, Mr. Roth, Jr. was operating under and subject to the provisions of
Section 3 of the Act.
The Workers' Compensation Commission's authority and jurisdiction over
insurance non-compliance cases is authorized by the Act, as well as the Rules. Under
Section 4 of the Act, all employers who come within the auspices of the Act are required
to provide workers' compensation insurance, whether this is done through being selfinsured, through security, indemnity or bond, or through a purchased policy. Under
Section 4( d):
Upon a finding by the Commission, after reasonable notice and hearing, of
the knowing and willful failure of an employer to comply with any of the
provisions of paragraph (a) of this Section ... , the Commission may
assess a civil penalty of up to $500 per day for each day of such failure or
refusal after the effective date of this amendatory Act of 1989. Each day of
such failure or refusal shall constitute a separate offense. The minimum
penalty under this Section shall be the sum of $10,000. Each day of such
failure or refusal shall constitute a separate offense. The Commission may
assess the civil penalty personally and individually against the corporate
officers and directors of a corporate employer, the partners of an employer
partnership, and the members of an employer limited liability company,
after a finding of a knowing and willful refusal or failure of each such
named corporate officer, director, partner, or member to comply with this
section. The liability for the assessed penalty shall be against the named
employer first, and if the named employer refuses to pay the penalty to the
Commission within 30 days after the final order of the Commission, then
the named corporate officers, directors, partners, or members who have
been found to have knowingly and willfully refused or failed to comply
with this Section shall be liable for the unpaid penalty or any unpaid
portion of the penalty.
Section 7100.100 of the Rules codifies the language of the Act, and additionally
describes the notice on noncompliance required, as well as the procedures of the
Insurance Compliance Division, and how hearings are to be conducted. Reasonable and
proper notice, as noted above, has been provided to the Mr. Roth, Jr. Section
7100.100(d)(3)(D) of the Rules indicates that "A certification from an employee of
National Council on Compensation Insurance stating that no policy infonnation page has
been filed in accordance with Section 7100.30 shall be deemed prima facie evidence of

11 INC 103
Page 5 of6

14I\VCC0291

that fact." Petitioner's exhibit 3 establishes Mr. Roth, Jr. had no workers' compensation
insurance from May 5, 2006 to November 14, 2007 and from March 23, 2008 to August
1, 2009, the date of dissolution of Potential Training & Wellness Center. Further, Mr.
Roth, Jr. testified that he did not have workers' compensation insurance during the above
period.
In State ofIllinois v. Murphy Container Service, eta/., 2007 Ill.Wrk.Comp.LEXIS
1216, the Commission considered the following factors in assessing penalties against an
uninsured employer: 1) the length of time the employer had been violating the Act; 2) the
number of workers' compensation claims brought against the employer; 3) whether the
employer had been made aware of his conduct in the past; 4) the number of employees
working for the employer; 5) the employer's ability to secure and pay for workers'
compensation coverage; 6) whether the employer had alleged mitigating circumstances;
and, 7) the employer's ability to pay the assessed amount.
In the instant case, there is evidence that Mr. Roth, Jr. was aware of, and willfully
ignored his statutory obligation to maintain workers' compensation insurance for a
lengthy period of time. Mr. Roth, Jr. testified that he had worker's compensation
insurance until May 5, 2006. His policy was then terminated for non-payment. No
evidence was offered demonstrating that Mr. Roth, Jr. attempted to secure workers'
compensation insurance. The Commission finds that Mr. Roth, Jr. knowingly and
willfully failed to comply with the Act. The Commission further finds that the length of
time in which Mr. Roth, Jr. had been violating the Act in failing to obtain workers'
compensation coverage was significant.
In its Proposed Decision, the Attorney General's requests that the assessment of
penalties in the amount of $250.00 per day for the period of 1,056 days be assessed
against Mr. Roth, Jr. Having found that Mr. Roth, Jr. willfully and knowingly violated
the Act, the Commission assesses penalties in the amount of $264,000.00 against Mr.
Alfred Roth, Jr. individually, and as president of Potential Training & Wellness, Inc.
a/k/a The Jungle Gym, Inc.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent
Alfred Roth, Jr. individually, and as President of Potential Training & Wellness, Inc.
a/k/a The Jungle Gym, Inc., found to be an employer who was in non-compliance with
the insurance provisions of Section 4(a) of the Act and Section 7100.100 of the
Commission Rules, is hereby ordered to pay the Commission a fine of $264,000.00
pursuant to Section 4(d) of the Act and Section 7100.100 of the Commission Rules.
Pursuant to Commission Rule 7100.100(t), once the Commission assesses a
penalty against an employer in accordance with Section 4(d) of the Act, payment shall be
made according to the following procedure: 1) payment of the penalty shall be made by
certified check or money order made payable to the State of Illinois; 2) payment shall be
mailed or presented within thirty (30) days of the final order of the Commission or the
order of the court of review after final adjudication to:
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Illinois Workers' Compensation Commission
Fiscal Office
100 West Randolph Street Suite 8·328
Chicago, Illinois 60601
1·312/814-6625
Bond for the removal of this cause to the Circuit Court by Respondent is hereby
fixed at the sum of $75,000.00. The party commencing the proceedings for review in the
Circuit Court shall file with the Commission a Notice of Intent to File for Review in
Circuit Court.

DATED:

APR 2 3 2014
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STATE OF ILLINOIS

)

) ss.
COUNTY OF
CHAMPAIGN

)

D Affirm and adopt (no changes) D Injured Workers' Benefit Fund l~4(d))
~ Affirm with changes
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D Reverse IChoose reason!
D PTD/Fatal denied
~ None of the above
D Modify lChoose direction!

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

HEATHER WATSON,
Petitioner,
NO: 12 we 21584

vs.

SILGAN CONTAINER,

4IWCC0292

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of accident, causation,
temporary total disability, and medical expenses both current and prospective, and being advised
of the facts and law, changes the Decision of the Arbitrator as stated below and otherwise affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereo( The
Commission further remands this case to the Arbitrator for further proceedings for a
detennination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399
N.E.2d 1322,35 lll.Dec. 794 (1980).
In the second to last page of the Decision of the Arbitrator, there is a one sentence
paragraph which is written: ..There is no claim that the Petitioner's condition is related to any
other accident." The Respondent has no duty to posit altemative theories on the causation of an
alleged condition of ill being. It is Petitioner's burden to prove his or her case by a
preponderance of the evidence. Therefore, the Commission strikes that sentence from the
Decision of the Arbitrator.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 12, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:

APR 2 2 2014
RWW/dw
0-3126!14
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

WATSON, HEATHER

Case#

12WC021584

Employee/Petitioner

SILGAN CONTAINER

14IWCC0292

Employer/Respondent

On 4/ 12/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee' s appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

1937 TUGGLE SCHIRO & LICHTENBERGER PC
NICHOLAS M SCHIRO
510 N VERMILION ST
DANVILLE, IL 61632

0560 WIEDNER & MCAULIFFE LTD
MARY SABATINO
ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) 18)

STATE OF ILLINOIS
)SS.
COUNTY OF

Champaign

)

~None of the above

ILLINOIS \VORKERS' COMPENSATI<JI <;lll\m'fi~I9~
ARBITRATION DECISI~ ~- J.J~ if ~
19(b)

Heather Watson

c· tf'V& ~
29
t."l;,

Case# 12 WC 21584

Employee/Petitioner

Consolidated cases: - - -

v.

Sifgan Container
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city
of Urbana, Illinois, on March 21, 2013. After rcvic·~~.:ing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to d1is document.
DISPUTED ISSUES

A.

B.

D Was Respondent operating under and subject to d1e Illinois \Vorkers' Compensation or Occupational
Diseases Act?
D Was d1ere an employee-employer relationship?

C. ~ Did an accident occur mat arose out of and in d1e course of Petitioner's employment by Respondent?
D.

E.

F.
G.
H.
I.

J.
K.

L.

D \Vhat was the date of the accident?
D Was timely notice of d1e accident given to Respondent?
!ZI Is Petitioner's current condition of ill-being causally related to me injury?
D What were Petitioner's eamings?
0 What was Petitioner's age at the time of d1e accident?
0 What was Petitioner's marital status at d1e time of the accident?
!ZI Were d1e medical services d1at were provided to Petitioner reasonable and necessary?

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

!ZI
!ZI What temporary benefits are in dispute?
D TPD

D Maintenance

[g) TTD

!ZI Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

M.

0. ~ Oilier Should Respondent's Exhibit 6 be admitted into evidence
JCArbDec19(b) 2110 100 II'. Ra11dolph Street #8-200 Chicago, IL 60601 3121814-6611 Toll-free 8661352-3033
Web sire :
Dow11state offices: Collillsl•il/e 6181346-3450 Peoria 3091671-3019 Rockford 8151987·7292 Spri11gfield 217!785-7084

wu•~t i~.o c-c

i/ go1•
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On the date of accident, April 19, 2012, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was gi,•en to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner eamed $41 ,600.00; the average weekly wage was $800.00.
On the date of accident, Petitioner was 34 years of age, single with 2 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and SO for other benefits,
for a total credit of $0.
Respondent is entitled to a credit for all bills paid by Petitioner's group insurance under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $533.33/week for 47 weeks, conm1encing
April27, 2012 through March 21,2013, as provided in Section8(b) of the Act.
The parties stipulated that all medical bills were paid by Petitioner's group health insurance. Respondent shall
hold petitioner harmless from any claims for reimbursement from Petitioner's group health insurance catTier, as
provided in Section 8G) of the Act.
Respondent shall approve and pay for the LS-S 1 anterior lumbar interbody fusion with posterior instrumented
fusion recommended by Or. Oanvish and Or. Rinella, as well as all reasonable and necessary follow up care,
subject to the medical fee schedule.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

APR 12 2013
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Heather Watson v. Silgan Container
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Findings of Fact:
Petitioner testified that she began working for Respondent in approximately August of 2004. Her
position was that of press operator. As a press operator, Petitioner was responsible for running a press that
packages metal can ends. The can ends vary in size~ from small to gallon size, and are packaged into "sleeves."
Petitioner's job required her to manually load the sleeves onto pallets. During this process, Petitioner was
required to bend and tum at the waist approximately one thousand times per day. This number was based on the
number of sleeves on each pallet and how many pallets are processed each day. Petitioner explained that each
pallet holds between 70 and 200 sleeves of metal can ends. She '"·ould process approximately five pallets per
day when they held 200 sleeves and ten or eleven pallets when they held 70 slee\ es. Petitioner estimated that 40
to 45 percent of the bending she did at work was full bends. She would have to bend to a lesser degree as the
sleeves were stacked higher on the pallets. (Trans. pgs. 13-18).
Petitioner was on her feet for approximately seven hours per day at work after accounting for lunch and
breaks. The floor surface was concrete. (Trans. pg. 19).
Petitioner testified that she does not do nearly as much bending and twisting nutside nf wnrk Her
hobbies prior to April of2012 included \Vatching her children play sports, but did not include any activities that
were stressful on her back. After begi1ming her employment with Respondent, Petitioner began to notice
soreness and pain in her back over time. Petitioner estimated that these symptoms began in late 2010. The pain
was not extreme at first, but became progressively worse over time. (Trans. pgs. 20-21 ).
Petitioner acknowledged that she had medical treatment for her back prior to April 19, 2012. She first
sought treatment lVith Dr. Colbert and Melia McCord at Charlotte Ann Russell Medical Center. Her treatment
consisted of spinal adjustments, physical therapy, and a cortisone shot. When her symptoms did not resolve, she
was referred to Dr. Mickeala, who referred her to Dr. Santiago. Dr. Santiago then referred Petitioner to Dr.
Darwish, who referred her to Dr. Rinella. (Trans. pgs. 21-22).
Petitioner acknowledged that on May 11, 2011, she irritated her back while helping her daughter up from
a fall. Petitioner saw a doctor, who advised her to rest and use heat and ice. Petitioner testified that this
incident caused a temporary flare up of back pain that lasted a couple of days. (Trans. pgs. 22-23).
Petitioner also testified that she went to the Emergency Department on October 3, 2011 when her sister
fell on her. Petitioner explained that her sister fell on her chest, and that she did not injure her back in any way
during this event. (Trans. pgs. 23-24).
Petitioner testified that none of the medical treatment she has undergone to date has provided lasting
relief from her symptoms. The best relief she obtained was a couple of months following a nerve block done by
Dr. Santiago. After the nerve block wore off, all of Petitioner's symptoms returned. (Trans. pgs. 24-25).
Petitioner testified that Dr. Darwish examined her on April 19, 2012. During that visit, Petitioner's MRI
was reviewed, and Dr. Darwish asked her detailed questions about what she did at work. Dr. Druwish also
asked Petitioner to demonstrate the mechanics of her job. Petitioner testified that this visit was the first time she
came to believe her work may have been contributing to her back condition. (Trans. pgs. 25-26).
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Petitioner testified that during the two years prior to April 19, 20 12, bending and twisting, lifting, and
laying flat on her back aggravated her back pain. Petitioner would rest after work during this time period.
(Trans. pg. 27).
When Petitioner began working for Respondent, she was 5' 8" or 5' 9" tall and weighted about 115
pounds. She testified that she never had lower back pain or back problems prior to working for Respondent.
She worked for Respondent for approximately six years before her back symptoms began. (Trans. pgs. 27-28).
Petitioner testified that she has been off work since April27, 2012. On that date, she was given light
duty restrictions that Respondent would not acconunodate. She did not receive any temporary total disability
compensation during that time period. (Trans. pgs. 28-29).
Petitioner's current symptoms include significant back pain~ tingling down the back of her right leg into
her foot, tingling down her left leg to a lesser extent, and trouble sleeping. Petitioner rated her pain as a 7 on a
10-point scale. That pain is present most of the time. (Trans. pgs. 30-31 ).
Petitioner testified that her medical bills ha\'e not been paid through \Vorkers' compensation. She
indicated that some of her bills were paid by Blue Cross/Blue Shield, and requested a hold hannless. (Trans. pg.
30).
Petitioner testified that she wants to undergo the surgery recommended by Dr. Rinella so that she can
reduce her pain and go back to \vork. (Trans. pg. 28).
On cross examination, Petitioner acknowledged that she may have been seen at the Hoopeston
Community Memorial Hospital in October of 2002 for back pain that developed after lifting patients. Petitioner
also testified that she was seen for low back pain in September of 2010 and that there was no specific event that
brought on the pain. Petitioner also acknowledged seeing Dr. Colbert for back pain in October of 2010 and that
she underwent spinal manipulations, therapy, and injections in the fall of 2010. She also sought treatment for
her back at Robinson Chiropractic in March of2011 and with Melia McCord, a physician's assistant, begi1ming
in May of2011. (Trans. pgs. 32-36).
Petitioner was on a leave of absence from work for her back condition from May 11, 2011 until July 22,
2011. During that time period, Petitioner underwent her first MRJ. Petitioner acknowledged that she did not
indicate her injury was not work related in a patient questi01maire she filled out v,rhen she first saw Dr. Santiago
on June 20, 2011. (Trans. pgs. 38-39).
Petitioner testified that her back pain never completely resolved after it began in 2010. Activities of
daily living aggravate Petitioner's back pain. (Trans. pg. 40).
The earliest medical record introduced into evidence was an Emergency Department note dated October
8, 2002. On that date, Petitioner presented to the Emergency Depru1ment at Hoopeston Community Memorial
Hospital complaining of lower back pain. Petitioner gave a history of low back, left hip, and left leg pain after
lifting patients at her job at a nursing home. She reported the pain has been present for around one month, but
had gotten worse recently. Petitioner stated that her back does not hurt while lifting, but that it does after. She
was diagnosed with a lumbosacral strain, \"Vas prescribed medication, and was discharged with instructions to
use ice locally. (RX 9, pg. 14).
Petitioner presented to Keith Whitaker, PA-C at Charlotte Alll1 Russell Medical Center on September
13, 2010 complaining of back discomfort for the previous three weeks. She reported no history of injury. She

noted that her back pain is worse when she bends over. Physical exam showed tendemess in the paraspinal
muscles bilaterally, a negative straight leg raise, and no eYidence of scoliosis. An anti-inflammatory ''as
prescribed, as was Flexeril. Petitioner was instructed to return to the clinic if she did not improve. (PX 1, pg.
46).
Petitioner retumed to Charlotte Arm Russell Medical Center on October 4, 2010 to follow up on her lO\v
back pain and was evaluated by Dr. Jay Colbert. Petitioner related no history of injury but stated that she does
tend to strain her back quite a bit a work. Petitioner reported little improvement in symptoms with the
medications previously prescribed. Physical exam showed tendemess in the lower lumbar spine and the left
sacroiliac joint. A spinal manipulation was performed and medications were continued. Petitioner was to
follow up in a ,,,reek if not significantly improved. (PX 1, pg. 44).
Petitioner returned to Dr. Colbert on October 12, 2010 for follow up. She reported ongoing pain in the
lower back area. Physical exam was unchanged from the previous visit. A spinal manipulation was perfotmed
and medications were continued. Petitioner was to follow up in a week. (PX 1, pg. 43).
Petitioner retumed to Dr. Colbert on October 19, 2010 complaining of continued lo\\ back pain. She
was diagnosed with bilateral sacroiliitis. Injections to the SI joints were administered bilaterally. (PX 1, pg. 42).
Petitioner returned to Dr. Colbert on October 26, 2010. She reported one or two days of relief after the
injections, but that her symptoms retumed after she got back into her regular work routine. Petitioner was
referred for physical therapy. (PX 1, pg. 41 ).
Petitioner began a course of physical therapy at Hoopeston Regional Health Center on October 28, 2010.
Petitioner filled out an intake form in which she indicated her symptoms had been present for seven to sixteen
weeks and that her condition was not being covered by workers' compensation. (RX 9, pg. 21). The initial
therapy evaluation indicated Petitioner's pain level was a five to six out often and that bending and lifting,
arising, and moming stiffness increased her pain. Petitioner was to undergo therapy for six weeks. (RX 9, pg.
18). Petitioner was discharged from therapy on December 8, 20 l 0. It was noted that Petitioner had cancelled
her appointment on November 161h and that she did not attend on November l9 1h or November 24 111 • The
discharge report indicated that Petitioner's range of motion had improved, but that her pain was unchanged. (RX
9, pg. 19).
Petitioner returned to Dr. Colbert on November 22, 2010 complaining of persistent symptoms in her low
back. An injection of the SI joint under fluoroscopy was recommended. Petitioner was to continue with
medication and therapy until that could be arranged. (PX 1, pg. 39).
Petitioner presented to Robinson Chiropractic on March 1, 2011 for evaluation oflow back pain. She
gave a history of low back pain begitming in September of 2010. She reported doing a lot of lifting and bending
with heavy objects but no specific incident of trauma. Petitioner stated that bending with her right foot forward.
Petitioner noted that she had seen a doctor for manipulations and injections. She reported minor relief from the
injections. Low back pain was noted to be sharp and piercing with radiation going into both hips. Pain in the
low back was rated as a 3 to a 9. Petitioner also reported a dull ache in her mid and upper back, as well as her
neck. It was noted that the neck symptoms began with a softball injury years ago. (PX 2, pg. 65). Treatment
plan was for Petitioner to undergo spinal manipulation. (PX 2, pg. 68).

An x-ray of the lumbar spine performed March 1, 2011 showed spinal biomechanical alterations,
degenerative disc disease at the L5 level, and facet tropism at L3-L4, L4-L5, and L5-S 1. (PX 2, pg. 67).

Petitioner returned to Robinson Chiropractic from March 2, 2011 through March 11, 2011 for spinal
manipulation. (PX 2, pgs. 72-73).
Petitioner retumed to Charlotte Am1 Russell Medical Center on May 4, 2011 complaining of low back
pain that had been present for about six months. She was examined by Melia McCord, PA-C. Petitioner
described the pain as a pinching sensation that is worsened by standing or bending over repetitively. She
reported working in a factory and that she does experience pain during her shift. Dull aching in her joints \'>'as
also reported, which Petitioner noted was very different from the pain she had in her back. It was noted that
Petitioner had previously tried conservative treatment measures including muscle relaxers, pain medication,
manipulation, and chiropractic treatment. Medications were prescribed for back pain, and an x-ray was
recommended. (PX 1, pg. 33).
Petitioner returned to PA-C McCord on May 11, 2011 to follow up on her low back pain. Petitioner
reported that her pain began long ago, but that it was recently aggravated while helping her daughter stand up.
Petitioner's pain radiated into her buttocks bilaterally, but did not radiate into her thighs or lower extremities.
Petitioner noted that the medication did not improve her pain. X-ray was reviewed, which was interpreted to
show a relative disc space narrowing at L5-S 1 and facet hypertrophy. Assessment was lumbago with evidence
ofL5-S1 disc space narrowing. Medrol Dosepak was prescribed and FMLA paperwork was completed.
Petitioner was placed on light duty status. An MRI would be recommended ifthe Medrol Dosepak did not
improve her pain. (PX 1, pg. 32).
An MRI perfonned on May 20, 2011 showed L5-S 1 disc degeneration with a mild asymmetric right
posterior disc bulge minimally encroaching on the right S 1 nerve root sheath. (RX 10).
Petitioner presented to Dr. Alexander Michal ow at Oak Orthopedics on June 17, 2011. She was referred
by Dr. Colbert's office for evaluation of low back pain. Petitioner reported that the pain was chronic and had
been present for more that a year. She reported no specific injury, but noted that her pain was worse with
activity, especially bending, lifting, or twisting the spine. It was noted that Petitioner works in a factory and
does very physical work. Petitioner reported only temporary partial relief in symptoms from her previous course
of treatment. Physical exam showed tenderness in the paraspinal region, right side greater than left. Assessment
was chronic back pain with minor disc bulge at L5-S 1 with at least some pain related to work, which requires
much physical lifting. Plan was for Petitioner to pursue pain management, as Dr. Michalow did not see a
surgical lesion on the MRI. (PX 3, pgs. 107-1 08).
Petitioner presented to Dr. Juan Santiago-Palma at Oak Orthopedics on June 20, 2011 complaining of
low back pain for the previous year. Petitioner described the pain as an aching sensation along the lower back
\vithout radiation into the lower extremities. Petitioner did not recall any specific precipitating event. She rated
her pain as a 7 out of 10 in intensity and noted that her symptoms had been getting progressively worse. An
MRI perforn1ed on May 20, 2011 was reviewed, which Dr. Santiago-Palma interpreted as showing disc
degeneration at L5-S 1 and a right posterior disc bulge with minimal encroaclunent upon the right S 1 nerve root.
Petitioner had not been working because of her symptoms. It was noted that Petitioner smokes 20 cigarettes per
day. Physical exam revealed tenderness to palpation along the mid and lower paraspinals. Extension and right
and left lateral rotation of the lumbar spine reproduced low back pain. Straight leg raise was negative. Clinical
impression was lower back pain and lumbar degenerative disc disease. Treatment plan was for Petitioner to
undergo facet joint injections along the right and left L3-L4, L4-L5, and L5-S 1 facet joints. (PX 3, pgs. 120121).
Dr. Santiago-Palma performed intraarticular lumbar facet joint injections at L3-L4, L4-L5, and L5-S1 on
June 24, 2011. (PX 3, pgs. 90-91).
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Petitioner returned to PA-C McCord on July 1, 2011. She repOLied that her back pain had improved
after the facet joint injections. Petitioner still had pain with certain movements, such as bending, sitting too
long, or lying down. She reported that she had been exercising daily and that she wanted to quit smoking. She
was to continue to follow up with pain management. Petitioner was kept off work until her next appointment
with Dr. Santiago. (PX 1, pg. 31 ).
Petitioner returned to Dr. Santiago-Palma on July 12, 2011 for follo\v up. She reported about 50 percent
improvement in her symptoms for one week follov. .·ing the injections. She rated her pain as a 6 to 7 out of 10.
Treatment plan was to proceed with an epidural steroid injection at LS-81. (PX 3, pgs. 122-123).
Dr. Santiago-Palma perfonned an epidural steroid injection at L5-S1 on July 26, 2011. (PX 3, pgs. 9293).
Petitioner returned to Dr. Santiago-Palma on August 11, 2011 and reported significant relief of
symptoms from the epidural injection. She rated her pain as a 1 out of 10. A home exercise program was
recommended, and Petitioner \vas to return in two months. (PX 3. pgs. 124-125).
Petitioner returned to Dr. Santiago-Palma on October 11, 2011. Her low back pain had returned. She
rated her pain as a 7 out of 10. Treatment plan was to perfonn another epidural injection at L5-S 1. (PX 3, pgs.
133-134) A questiOLmaire Petitioner completed indicated that she was working in her regular job but felt unable
to work due to her symptoms. (PX 3, pgs. 128-129). Petitioner was given work restrictions of no lifting over 10
pounds. (PX 3, pg. 135).
Dr. Santiago-Palma performed another epidural steroid injection at L5-S 1 on October 14, 2011. (PX 3,
pgs. 94-95).
Petitioner returned to Dr. Santiago-Palma on November 4, 2011 and repotied significant relief of
symptoms from the epidural injection. She rated her pain as a 1 out of 10. She was to continue her home
exercise program and follow up in two months. (PX 3. pg. 136).
Petitioner returned to Dr. Santiago-Palma on December 19, 2011. Her low back pain had again returned,
and was rated as a 7 out of l 0 in intensity. Petitioner had obtained only temporary relief from the epidural
injections. Treatment plan \Vas for Petitioner to undergo median branch blocks along the bilateral L2-L3, L3L4, L4-L5, and L5-Sl facet joints. If this provided significant relief, radiofrequency ablation would be
considered. (PX 3, pgs. 146-147).
Dr. Santiago-Palma perfom1ed a diagnostic median branch block of the lumbar facet joints on January 3,
2012. (PX 3, pgs. 96-97),
Petitioner returned to Dr. Santiago-Palma on January 5, 2012 and reported about 70 percent
improvement in her symptoms during the anesthetic phase of the median branch blocks. Treatment plan was to
proceed with radiofrequency ablation. (PX 3, pgs. 148-149).
Dr. Santiago-Palma performed a radiofrequency median branch facet neurotomy on January 11, 2012.
(PX 3, pgs. 98-99).
Petitioner returned to Dr. Santiago-Palma on January 19, 2012, complaining of worsening pain along the
left side of her lower back along the sacroiliac joint region. Treatment plan was physical modalities for the pain

•'

'

.

14IW.CC0292

and Tylenol as needed. She was to follow up in two weeks. She was allowed to retum to work without
restrictions. (PX 3, pgs. 150-151 ).
Petitioner retumed to Dr. Santiago-Palma on February 2, 2012 and reported that all her symptoms had
resolved. She rated her pain as a 0 out of 10. She 'vas to continue home exercises and was to follow up as
needed. (PX 3, pg. 152).
Petitioner retumed to Dr. Santiago-Palma on March 30, 2012 complaining of worsening low back pain
radiating into the right lower extremity. Petitioner also reported numbness along the posterior aspect of the right
side. Treatment plan was for Petitioner to undergo another epidural injection at L5-S 1. (PX 3, pgs. 161-162).
Dr. Santiago-Palma perfon11ed another epidural steroid injection at L5-S 1 on April 3, 2012. (PX 3, pgs.
100-101).
Petitioner presented to Dr. Asluaf Darvvish at Oak Orthopedics on April 5, 2012. Dr. Michalow referred
her to Dr. Danvish. Petitioner complained of low back pain radiating into her right buttock and right posterior
thigh, which had been getting progressively worse for the last year. Petitioner described her job as a manual
labor position in which she is required to bend over and lift objects weighing approximately 1 7 pounds
continuously for eight hours per day. She reported working in that capacity for the last ten years. Petitioner
rated her pain as a 7 out of 10 in her leg and a 8-9 out of 10 in her low back. Sitting, lying down, arising from a
chair, and physical activity, aggravates her pain. Physical exam revealed a positive sitting root test on the right
side, reproducing pain in the right buttock and posterior thigh. Lying root test was positive on the right side and
negative on the left. X-rays were reviewed, which showed loss of nom1allumbar lordosis and mild loss of disc
height at LS-S 1. An updated MRI was reconu11ended because Petitioner's last MRI was over a year ago and her
symptoms had become progressively worse since that time. Work restrictions were given, which included no
sleeving or running the press, no lifting more than 10 pounds, no repetitive motion, minimum bending,
stooping, twisting and squatting. (PX 3, pgs. 167-169).
An MRI perfom1ed on April 16, 2012 showed LS-S 1 circumferential annular disc bulging, right
paramedian/pre-foran1inal disc extrusion impinging the right S I nen'e root, and minor degenerative disc disease.
(PX 3, pg. 104).
Petitioner retumed to Dr. Santiago-Palma on April 17, 2012 and reported about 50 percent improvement
in her symptoms after the most recent injection. She rated her pain as a 2 out of 10. An MRI perfom1ed on
April16, 2012 was reviewed, which Dr. Santiago-Palma interpreted to show circumferential disc bulging at L5S 1 as ,·vell as degenerative changes. Dr. Santiago-Palma advised Petitioner to follow up with Dr. Darwish. She
was to follow up with Dr. Santiago-Palma on a p.r.n. basis. (PX 3, pg. 170).
Petitioner retumed to Dr. Danvish on April19, 2012 complaining of ongoing low back pain and right
lower extremity radiculopathy. Petitioner stated that her back pain is worse than her right lower extremity
radiculopathy and that it was preventing her from being active. Petitioner's pain was worse \Vith activity,
especially when lifting things off the ground at work. The recent MRI was reviewed, which Dr. Danvish
interpreted as showing L5-S 1 disc desiccation with mild decrease in disc height. A circumferential annular disc
bulge with right paramedian disc herniation causing impingement on the right S 1 nerve root was present.
Assessment was lumbar spondylosis without myelopathy and L5-S 1 degenerative disc disease with a right
paramedian disc protrusion causing right-sided neuroforaminal stenosis. Dr. Danvish discussed surgical and
non-surgical interventions with Petitioner. He believed Petitioner should continue weighing her options before
deciding on a lumbar fusion, due to her young age. Dr. Darwish stated that he believes the reason Petitioner had
degenerative disc disease at such a young age is due to the repetitive lifting that she has been doing at work for

quite a while. Petitioner was to try not to lift anything off the ground over 20 pounds. She \\'as to continue
seeing Dr. Santiago for conservative management. If her symptoms did not impro\'e, a lumbar fusion would be
considered. (PX 3, pgs. 171-172).
A work status report from Dr. Darwish dated April 19, 2012 indicated that Petitioner's injury was the
result of her job, which is bending and lifting all the time. Work restrictions were given, which included no
sleeving or running the press, no lifting from floor up, no repetitive motion, minimum bending, stooping, .
twisting and squatting. (PX 3, pg. 173).
Petitioner returned to Dr. Santiago-Palma on June 7, 2012 complaining of pain in her lo\V back and right
lower extremity, as well as numbness along the posterior aspect of her right thigh. She rated her pain as a 7 out
of 10. She reported using Mabie, which provided some relief of her symptoms. Treatment plan was for
Petitioner to undergo a right transforaminal epidural steroid injection at L5-S 1. (PX 3, pgs. 182-183).
Dr. Santiago-Palma perfom1ed a right transforaminal epidural steroid injection at L5-S1 on June 13,
2012. (PX 3, pgs. 102-103).
Petitioner returned to Dr. Darwish on June 26. 2012, complaining of continued low back pain and right
lower extremity radiculopathy that had not impro\'ed v·:ith conservative management. Petitioner reported that
she was currently unable to work due to the pain in her low back and right lower extremity. Petitioner stated
that she was unable to live with the type of pain she had. Dr. Darwish had a long discussion with Petitioner
regarding treatment options. Petitioner advised that she wished to proceed with surgical intervention. She was
to be scheduled for an LS-S 1 anterior lumbar interbody fusion with posterior instrumented fusion. Because of a
past hysterectomy, Petitioner \Vas to see Dr. Lang, an exposure surgeon, for evaluation. If Dr. Lang was able to
provide exposure for the fusion procedure, then Dr. Darwish would proceed with surgery. (PX 3, pgs. 184-185).
Petitioner returned to Dr. Santiago-Palma on July 3, 2012 for follow up. Dr. Santiago-Palma indicated
that Petitioner had exhausted conservative care and she should follow up with Dr. Darwish. (PX 3, pgs. 186187).
Petitioner presented to Dr. Anthony Rinella at the Illinois Spine and Scoliosis Center on July 12, 2012,
complaining of tenderness in her back extending into her right buttock. Petitioner reported that the pain began
in late 2009. Dr. Rinella reviewed the MRl perfom1ed on April 16, 2012 and interpreted it as showing disc
desiccation at LS-S 1 and a right-sided disc herniation at LS-Sl. Dr. Rinella concurred with the surgical
reconunendation ofDr. Darwish and indicated he would be willing to perfom1 the procedure. (PX 5, pgs. 212213).
Dr. Robert Bernardi examined Petitioner at the request of Respondent on October 23, 2012. Petitioner
provided a history of low back pain begitu1ing in September of2010. She indicated that her low back pain was
not the result of any specific incident and that she attributed her symptoms to the repetitive nature of her work.
Petitioner described her work as involving feeding pieces of metal into a press, which would emerge as circular
can ends. She would then load the can ends into a sleeve and would place the full sleeves on a pallet. She
described the sleeves as weighing between 11 and 17 pounds. When the factory was busy, it was not unusual
for Petitioner's back to get sore during a workday. Petitioner reported that her pain was isolated to her lower
back at first, but began radiating into her right buttock over time. She had also developed pain that radiated into
the right leg. She described her symptoms as constant. Dr. Bernardi reviewed Petitioner's medical records and
imaging studies. Dr. Bernardi also perfonned a physical examination, which revealed reduced extension of the
lumbar spine, approximately 50 percent of nonnal. Range of motion of the right hip produced right buttock
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pain. Straight leg raising on the left and right produced right buttock pain. Diagnosis was L5-S 1 degenerative
disc disease and right L5 radiculopathy. (RX I).
Dr. Bernardi opined that Petitioner's back symptoms were not caused by her work activities on or about
April 19, 2012. Dr. Bernardi offered two reasons for his opinion. First, the Petitioner had had a chronic history
of back pain predating April of 20 12, which was documented in her medical records. Second, there was nothing
in Petitioner's medical records to suggest that there was any event at work on April 19, 2012 that might have
caused, altered, or in any way exacerbated her pre-existing problem. Dr. Bernardi noted that recent research
indicated that the role of occupational and recreational activities on the development and progression of
degenerative disc disease is minimal, with the primary factor being genetic factors. Dr. Bernardi believed that
Petitioner's pain was due to her L5-S 1 degenerative disc disease and not the disc bulge at L5-S 1. He disagreed
with the radiologist's interpretation of the MRI perfonned on April 16, 2012. Dr. Bernardi felt that test showed
degenerative findings, and disagreed with the radiologist's use of the tenu "disc extrusion," which he felt
implied an acute abnonnality. Dr. Bemardi reviewed the MRI report dated May 20, 2011 and noted the report
described the same findings as \Vere present in the MRI perforn1ed on April 16, 2012. Dr. Bernardi opined that
because the findings at L5-Sl were present in May of2011 , they could not have been caused by any work
activity that occurred on April 19, 2012. Dr. Bernardi agreed with the surgery recommended by Dr. Rinella. (RX
1).

Dr. Bernardi was deposed on November 16,2012. Dr. Bernardi testified that he is a board certified
neurosurgeon. He explained that a neurosurgeon differs from an orthopedic surgeon in that a neurosurgeon
devotes a higher portion of his practice to spinal surgery. (RX 2, pgs. 5-7). Dr. Bernardi' s diagnosis of Petitioner
based on his examination as well as his review ofthe medical records was L5-S1 degenerative disc disease and
right L5 radiculopathy. He opined that neither of his diagnoses were related to any \VOrk accident or work
activities that may have manifested on April19, 2012. Dr. Bernardi offered three reasons for his opinion. First,
Petitioner had a documented history of back problems prior to April 19, 2012. Second, he interpreted
Petitioner's imaging studies to show results that were entirely degenerative in nature. Third, Dr. Bernardi felt
there was no significant change in Petitioner's condition after April 19,2012. (RX 2, pgs. 14-16). Dr. Bernardi
discussed a recent study that follo,ved identical twins and ultimately found that the development of degenerative
disc disease is almost entirely detennined by genetic factors. That study concluded that the role of occupational
activities was minimal and that application of loads to the spine on a repetitive basis does not adversely affect
disc physiology. (RX 2, pgs. 16-18). Dr. Bernardi was asked to assume that Petitioner lifted 11 to 17 pounds at
work on a repetitive basis and whether he believed that activity would aggravate degenerative disc disease. Dr.
Bernardi opined that it would not, because the science on the subject does not suggest that life activities
aggravate the process. (RX 2, pg. 19). Dr. Bernardi also opined that Petitioner's work activities did not cause
the L5-S 1 disc herniation diagnosed by her treating physicians. Dr. Bemardi disagreed that the MRI performed
on April 16, 2012 sho\ved a disc protrusion at L5-S 1. He felt it showed a degenerative disc bulge. Additionally,
Dr. Bernardi felt that the prior MRl perforn1ed on May 20, 2011 documented the same degenerative disc bulge
and that it could not have laid dornmnt for over a year before causing leg pain. Dr. Bernardi opined that
Petitioner's symptoms were not consistent with an L5-S 1 disc extrusion, as that would cause pain straight down
the back of the leg and calf. Petitioner's pain was more consistent with L5 disease. (RX 2, pgs. 22-24).
On cross examination, Dr. Bernardi testified that Petitioner's symptoms correlated with his physical
exam findings as well as the findings on the MRI film he reviewed. Petitioner exhibited no signs of symptom
magnification during her examination, and Dr. Bernardi felt she was very credible. Dr. Bernardi agreed that
Petitioner was a candidate for the surgery proposed by Dr. Rinella. (R.X 2, pgs. 25-26). Dr. Bernardi testified
that exercise appears to have a beneficial effect on the lumbar discs, but acknowledged that exercise as most
people do it is different than repetitive bending and twisting in an industrial environment. Dr. Bernardi was
unaware of any studies showing a correlation between repetitive bending and twisting and the progression of
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degenerative disc disease. Dr. Bernardi testified that if such studies exist, it could have an effect on his
causation opinion if they were good studies. (RX 2, pgs. 29-30). Dr. Bernardi testified that he does not believe
repetitive bending and twisting of the spine ever causes an acceleration of degenerative disc disease. (RX 2, pgs.
30-31 ). Dr. Bernardi did not knm:v how many sleeves Petitioner loaded onto pallets each hour, or even each
day. He also did not know the height of the machine from which Petitioner picked up the pallets or the height of
the pallet on which she stacked them. (R.X 2, pg. 32). Dr. Bernardi testified that he did not review the film of
the MRI performed on May 20, 2011. He explained that without reviewing the film, he could not state. to
within a reasonable degree of medical certainty, that the disc bulge at L5-S 1 did not worsen bet\:veen May 20.
2011 and April 16, 2012, the date of the most recent MRI. (RX 2, pgs. 35-36). Dr. Bemardi testified that his
overall opinion is that the primary factor that influences the progression of degenerative disc disease is genetics,
and that enviromnental factors such as repetitive work are only minor factors. He testified that Petitioner's job
as she described it to him could be a small factor in the progression of her degenerative disc disease. (RX 2, pg.
38).
On re-direct, Dr. Bernardi clarified that while he felt Petitioner's work activities could be a small factor
in the progression of her degenerative disc disease, he could not state that to within a reasonable degree of
medical certainty. (RX 2, pg. 39).
Dr. AshrafDarv,rish was deposed on February 8, 2013. Dr. Darwish is an orthopedic spine surgeon. Hi"
practice is essentially only spine surgery. as Dr. Darwish does not perfonn any other type of surgical procedures.
He only treats patients with neck and back pain. (PX 6, pgs. 4-5). Dr. Darwish is board eligible. meaning he has
passed his board examination, but still has to collect surgical cases for t'vo years and submit them to the
orthopedic board. After defending his cases in front of the board, he will become board certified. (PX 6, pg. 7).
Dr. Darwish has performed between 150 and 200 spine surgeries within the past year. (PX 6, pg. 8).
Dr. Darwish testified that he sees patients who have lower back injuries and pain due to repetitive
motion. (PX 6, pg. 9). He estimated that approximately 20 percent of his practice is treating patients with
degenerative disc disease causing low back or lower extremity pain. (PX 6, pg. 11 ). Dr. Darwish first examined
Petitioner on April 5, 2012. He took a history from Petitioner in which she indicated her job required her to
repetitively bend over, grab an item weighing approximately 20 pounds, and move the item to another position.
She did this over and over for eight hours per day, five days per week. (PX 6, pgs. 12-13). Dr. Darwish testified
that Petitioner had findings consistent with degenerative changes or a herniated lumbar disc at the time of his
first exan1ination. He recommended initially that Petitioner continue with conservative management and obtain
a new MRI. (PX 6, pg. 14). Dr. Darwish next examined Petitioner on April 19, 2012. The MRl obtained April
16, 2012 showed degenerative disc disease at the LS-S 1 level with a disc protrusion or herniation on the right
side compressing the right S1 nerve root. (PX 6, pg. 15). Dr. Darwish opined that Petitioner's repetitive work
activities were a causative factor in the development of her lumbar spondylosis without myelopathy as well as
her degenerative disc disease and disc herniation at LS-Sl. (PX 6, pgs. 16-17). When Dr. Darwish examined
Petitioner on June 26, 2012, her symptoms had worsened, and her pain was not well controlled with medication
or injections. At that time, Dr. Darwish recommended proceeding with an anterior lumbar interbody fusion with
a posterior instrumented fusion. (PX 6, pg. 20). Dr. Darwish opined that Petitioner's pain would likely worsen
without surgery, and that continuing in her job with Respondent \Vould also worsen her symptoms. (PX 6, pgs.
21-22). Dr. Darwish believed Petitioner could return to her regular employment within six to twelve months
following surgery if a successful fusion was obtained. (PX 6, pgs. 34-35).
On cross examination, Dr. Danvish testified that he did not review the actual film of the MRI performed
on May 20, 2011 . Without reviewing the actual film, he could not say for certain whether there was any
progression or changes between the May 20, 2011 MRI and the MRI performed on Apri116, 2012. (PX 6, pgs.
23-24). Dr. Darwish testified that Petitioner told him that the weight of the objects she lifted at work varied, but

he did not know how much. He also did not know how many objects she lifted per hour, or where she had to
place the objects. Dr. Darwish's understanding was that Petitioner was moving the objects all day, other than
during lunch and breaks. (PX 6, pgs. 25-26). Dr. Darwish agreed that there are a number of things that can
contribute to the development of degenerative disc disease. He also agreed that there was no way to date the
disc hemiation seen on Petitioner's MRI tests and that it could have been present for years. Dr. Darwish opined
that it was unlikely that Petitioner's disc herniation and degenerative disc disease was the result of normal wear
and tear, due to her young age. He explained that it is unlikely for a person in their 30s to have such advanced
degenerative disc disease. (PX 6, pgs. 26-27). Dr. Danvish was unaware of any studies showing that
degenerative disc disease is a genetic disease. (PX 6, pg. 28). Dr. Danvish testified that it would not be
umeasonable to perfon11 a fusion surgery on Petitioner, even though she is a smoker. He expected Petitioner
would quit smoking prior to the operation, which was his recommendation. (PX 6, pgs. 35-36).
Conclusions of Law:
The Petitioner is claiming a repetitive trauma injury involving her lower back. Such an injury is
considered "accidental" even though it develops gradually over a period of time if it is caused by the
perfonnance of one's job. See Cassens Transport Companv. Inc. v. The Industrial Commission. 262 Ill. App. 3d
324 (1994) Petitioner must prove the injury was work related and not the result of nonnal aging. As stated
below, the Arbitrator believes the Petitioner, a 35 year old female who worked for eight years in a job requiring
repetitive lifting throughout the course of a nonnal \vork day, has met her burden of proof. The more interesting
issue is \Vhether the Petitioner has chosen a proper date of accident. The Arbitrator believes that she has.
There is no question that the Petitioner had lower back symptoms \Vhich she thought were job related
prior to April 19, 2012. From October 4, 2010, she referred to her work duties in connection with her lower
back treatments \vhich she received from her various providers. There is also no question that she continued to
perfonn her regular job for much of that time, and noticed an increase in her symptoms. When she \Vas referred
to Dr. Darwish by Dr. Santiago on March 30, 2012, she reported that her lower back pain had increased. and
now extended down her right leg. (PX 4)
It wasn't until she was seen by Dr. DalVIish, however, that she became aware of her condition. On April
5, her first visit, she discussed in detail her job duties with the doctor. On her second visit with Dr. Darwish on
April 19, 2012, after her second MRI, she learned that she had right fom1inal stenosis at L5-S 1 related to a
degenerative disc. (PX 4, 4-19-12)
The proper date of accident due to repetitive trauma is the date when a reasonable person knows about
her injury and its causal relationship to \Vork. While the Petitioner knew that she had a problem related to her
job prior to April 19, 2012, she didn't know what the problem was; i.e. her injury, until discussing it with Dr.
Darwish on that date.
This case presents a fact pattern similar to that seen in the case of Durand v. The Industrial Commission.
224 Ill. 2d 53 (2006). There the petitioner had carpal tunnel symptoms in 1997 and told her supenrisor in 1998
that she thought her problem was '''ork related. As in the instant case, she kept doing her regular job and didn't
learn of the diagnosis until electrical studies were performed on September 8, 2000. She chose that date as her
date of accident. The Court reversed the Appellate Court's finding that the claim was time barred. They referred
to the 1988 decision in Oscar Mever to support their position. They said that it would be unfair to punish the
petitioner by barring her claim because she chose to try and work through her problem as long as she could. The
Court went on to say tl1at the date of accident in a repetitive trauma case should be determined by using a
flexible standard. There, as here, the date of accident could certainly be the date the Petitioner learned of her
diagnosis.
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The Arbitrator also finds that Petitioner's current condition of ill-being is causally related to the accident
of April 19, 2012. Two conflicting medical opinions were offered into evidence. The doctors, \vho testified by
way of deposition, had basically the same understanding as to Petitioner's job duties while she worked for the
Respondent from 2004 through April 27, 2012. Dr. Darwish's office note of April 5, 2012 states that the
Petitioner had worked ten years bending, lifting and twisting with objects weighing approximately 17 pounds
over an eight hour shift. (PX 4) He gave basically the same testimony. (PX 6 at 13) Dr. Bemardi testified that
the Petitioner lifted sleeves full of can lids weighing 11 to 17 pounds over the course of a normal work day. (RX
2 at 15)
Dr. Darv-.•ish opined that her repetitive work activities were a causative factor in the development of her
lumbar spondylosis without myelopathy as well as her degenerative disc disease and disc hemiation at L5-S 1.
He elaborated that it is unlikely that an individual of the Petitioner's age would have such advanced
degenerative disc disease due to normal wear and tear. (PX 6 at 15,27)
Dr. Bernardi, on the other hand, did not believe Petitioner's low back condition \Vas caused by her
employment. Dr. Bernardi testified that he does not believe repetitive bending and twisting of the spine ever
cauc;ec; an acceleration of degenerative disc disease. However, Dr. Bemardi also testified that Petitioner's job as
she described it to him could be a small factor in the progression of her degenerative disc disease. (RX 2 at 19,
38)
There is no claim or opinion that the Petitioner's condition is related to any other accident.
The Arbitrator adopts the opinion of Dr. Darwish. Dr. Darwish unequivocally testified that Petitioner's
repetitive work activities were a causative factor in the development of her low back conditions. A work-related
injury need not be the sole or principal causative factor, as long as it was a causative factor in the resulting
condition of ill-being. Sisbro v. Industrial Comm'n, 207 Ill.2d 193 (2003). Even Dr. Bemardi acknowledged
that Petitioner's work activities could be a contributing factor in the progression of her degenerative disc
disease. Accordingly, the Arbitrator finds that Petitioner's current condition of ill-being is causally related to
the accident of April 19, 20 12.
The parties stipulated that all medical bills \vere paid by Petitioner's group health insurance. Respondent
shall hold petitioner harmless from any claims for reimbursement from Petitioner's group health insurance
carrier, as provided in Section 8G) of the Act.
The Arbitrator finds that Petitioner is entitled to prospective medical care. Both Dr. Darwish and Dr.
Rinella have proposed an anterior lumbar interbody fusion with a posterior instrumented fusion. Dr. Bemardi
agreed that this procedure is reasonable and necessary to treat Petitioner's low back condition. Respondent is
ordered to approve and pay for the surgery proposed by Dr. Darwish and Dr. Rinella, subject to the medical fee
schedule.
Petitioner is awarded temporary total disability compensation benefits from April 27, 2012 through
March 21, 2013, representing 47 weeks. Respondent stipulated that Petitioner was temporarily totally disabled
during this time period, but denied liability for temporary total disability benefits. Based on the Arbitrator's
findings with regard to accident and causal connection, petitioner is awarded temporary total disability benefits
for the stipulated time period. Temporary total disability benefits are to continue as long as Petitioner meets the
statutory requirements for those benefits.

The Arbitrator declines to impose penalties or attomey' s fees on Respondent, due to the disputes
regarding accident and causal connection. Although Petitioner has met her burden of proof regarding accident
and causation, the Arbitrator ca1mot say that Respondent's defense of this claim was unreasonable and
vexatious. Respondent relied on the opinion of Dr. Bemardi, and that reliance was not umeasonable.
The Arbitrator v,rill allow Respondent's Exhibit 6, its updated response to penalties, into evidence. In the
exhibit, the Respondent added to an earlier response the testimony of Dr. Bernardi, which was provided at a
deposition \Vhich the Petitioner's attorney participated in. Certainly the Petitioner could not claim any surprise
in the contents of the exhibit. It may have been filed late, but the Respondent's attorney contended that she did
not receive a file stamped copy of the Petition for Penalties, which by rule would start the time in which her
response had to be filed.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Nathania) Hollis,
Pet it io ner,

NO: 12WCI3618

vs.

United Airlines, Inc.,

141WCC 0293

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of causal connection,
prospective medical treatment and temporary total disability and being advised of the facts and
law, reverses the Decision of the Arbitrator on the issue of causal connection as stated below and
remands this case to the Arbitrator for further proceedings for a detennination of compensation
for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
N.E.2d 1322,35 Ili.Dec. 794 (1980).
Petitioner, a 44-year-old ramp serviceman, filed an Application for Adjustment of Claim
alleging injuries to his left knee and groin occurring in the course of and arising out ofhis
employment by Respondent on March 12, 2012. While kneeling inside the baggage hold of an
aircraft, Petitioner was struck at his left knee and groin by some dislodged and falling baggage.
(T. 13-18) Petitioner testified that he did not immediately realize that he sustained an injury, but
approximately twenty-five minutes later when he attempted to stand he felt pain in his left knee
and groin. (T. 19-21) He was able to continue working and did not seek immediate medical
treatment. (T. 21) The following day, Petitioner was examined at Concentra Medical Center,
where he was referred for a course of physical therapy for his left knee and issued light duty
work restrictions. (PX I) Petitioner's injury was subsequently evaluated by his primary care
physician, Dr. Zapata. (PX 2) On referral from Dr. Zapata, Petitioner began treating with Dr.
Nam at Chicago Orthopaedics and Sports Medicine. (PX 4) Dr. Nam recommended an
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exploratory arthroscopic surgery with a partial medial meniscectomy and a potential
microfracture ofthe medial femoral condyle depending on the arthroscopic findings. Prior to
surgery, Dr. Nam cautioned that Petitioner's arthritic symptoms would not be alleviated by the
arthroscopic surgery. Respondent authorized the treatment and Dr. Nam performed the surgery
on June 23, 2012. (PX 4)
Petitioner continued to complain to Dr. Nam of severe pain and functional limitations,
although the physical therapy records show that Petitioner progressed to full performance of the
exercises with minimal complaints of pain. However, Dr. Nam found that Petitioner was a
candidate for an osteochondral graft procedure or a total knee replacement based on the extent of
his arthritis and his. subjective symptoms. (PX 4) Petitioner sought authorization for treatment
from Respondent and was examined by Dr. D'Silva pursuant to§ 12 on December 17, 2012. Dr.
D'Silva opined that a total knee replacement was reasonably necessary treatment but that the
advanced arthritic condition ofPetitioner's left knee is unrelated to the work injury sustained on
March 12, 2012. Dr. D'Silva opined that advanced avascular necrosis and osteoarthritis of the
medial femoral condyle is not caused by acute injury. Dr. D'Silva furthermore doubted that any
arthroscopic findings from the initial surgery on June 23, 2012 were post-traumatic in nature. In
reviewing Dr. Nam's records and the operative report, Dr. D'Silva noted that the suspected
subchondral impaction fracture did not exist. The operative findings were chondral fraying of the
patellofemoral joint, large medial plica, grade two medial femoral condyle wear, a complex tear
of the posterior horn and body of the medial meniscus, a tear in the body of the lateral meniscus
and unstable chondral flaps ofthe lateral tibial plateau with superficial areas ofunderlying
exposed bone. The only medical opinion interpreting the operative report with respect to causal
connection is from Dr. D'Silva. Dr. D'Silva's opinion that a total knee replacement was
medically necessary but unrelated to the accident is not rebutted. (RX 1) Respondent declined to
authorize the surgery and disputed liability based on the opinion of Dr. D'Silva.
At the 19(b) hearing on May 16, 2013, Petitioner was still off of work recovering from
his February 5, 2013 total knee replacement. On direct examination, Petitioner denied any left
knee injuries prior to March 12, 2012 and denied any prior complaints of pain in the left knee or
any symptoms such as he experienced after the accident. (T. 11-12; 22) On cross examination,
Petitioner denied receiving a settlement in a prior workers' compensation case that included
compensation for injuries sustained to his left knee. (T. 48) Petitioner was confronted with the
settlement contract apportioning permanent partial disability for injuries sustained to the left and
right legs as a result of a fall sustained on August 1, 2003. (T. 50; RX 9) Petitioner denied any
knowledge that the 2005 settlement with Respondent encompassed the left knee. (T. 51)
Petitioner was shown a treatment record from Dr. Treister dated November 3, 2004 that indicated
an increase in left knee symptoms following right knee surgery. Petitioner then asked the
Arbitrator for time to speak with his counsel before any further questioning. (T. 51-54) During
continued cross-examination Petitioner admitted that prior to March 12, 2012 his left knee had in
fact been symptomatic. (T. 55) On redirect examination, Petitioner testified that to the best of his
recollection however, there could be no medical records relating to left knee symptoms or
treatment since November 3, 2004. (T. 64-66)
Records submitted into evidence by Respondent include the radiologist's report of a left
knee x-ray performed just two weeks prior to the March 12, 2012 accident. On February 27,

12\VC13618
Page3

14I WCC0293

2012, the left knee x-ray, ordered by Dr. Zapata for the purpose of evaluating Petitioner's left
knee pain, revealed degenerative joint disease and osteoarthritis, with narrowing of the medial
compartment and an osteophyte at the patella. (RX 4)
In a June 25, 2013 Decision, the Arbitrator awarded the requested medical treatment and
temporary total disability benefits. The Arbitrator found that while Petitioner had a left knee xray only two weeks prior to the accident, the totality ofthe evidence indicated only minor preexisting complaints. The Arbitrator noted that Petitioner was able to perform his regular duties
until the date of accident. However, the Arbitrator noted the lack of a causal connection opinion
from Petitioner's surgeon with respect to the need for a total knee replacement. Dr. Nam was not
deposed, and following the June 23, 2012 arthroscopy Dr. Nam's records are silent on causation.
Nevertheless, the Arbitrator found that Petitioner proved the March 12, 2012 accident was at
least a contributing cause in the exacerbation of Petitioner's preexisting conditioning and was
therefore causally related to his need for a total knee replacement. We disagree.
The September 18, 2012 MRI arthrogram performed in advance of the total knee
replacement, revealed advanced degenerative joint disease and osteoarthritis: "tricompartmental
osteoarthritis, near complete cartilage loss at the weight-bearing portion of the medial
compartment, dense sclerosis of the subchondral bone with surrounding edema in the medial
femoral condyle and serpentine linear area immediately adjacent to the subchondral bone plate
highly suspicious for focal subchondral osteonecrosis." Dr. Nam counseled Petitioner that he
may not have a lasting result from an osteochondral graft, due to the size of his osteochondral
lesion, and may require a total knee replacement for definitive treatment. (PX 4) Petitioner
decided to pursue the total knee replacement because he knew that his knee was "steadily
deteriorating." (T. 66) Following the February 5, 2013 total knee replacement, once again only
Dr. D'Silva analyzed the surgical findings from a causal connection perspective. Dr. D'Silva
found no evidence in operative report indicating that the condition ofPetitioner's left knee was
secondary to the accident. (RX 2)
Even when it is undisputed that an accident causes a claimant's condition to become
symptomatic, or more severely so, it is not necessarily true that any condition subsequent to the
accident is causally connected to it. See, Sorenson v. Industrial Comm 'n., 281 Ill.App.3d 373,
666 N.E.2d 713, 2 I 7 !//.Dec. 44 (1996) In Sorenson, the Appellate Court affirmed the
Commission's decision finding that a claimant's need for lumbar surgery was not related to the
injury even though the claimant sustained a compensable back strain and was awarded temporary
total disability, medical benefits and permanent partial disability benefits. After considering the
entire record in the case at hand, we find that Petitioner failed to meet his burden of proving
causal connection with respect to the need for a total knee replacement. Without a credible causal
connection opinion from a medical expert, and furthermore considering Petitioner's unreliable
testimony and the lack ofpersuasive evidence in the record; we find that the Arbitrator's
Decision is not supported by a preponderance of the evidence.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on June 25, 2013 is hereby reversed and the Arbitrator's award is vacated. This
case is remanded to the Arbitrator for a further hearing and determination of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399
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N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
The party commencing the proceedings for review in the Circuit Court shall file with the
Conunission a Notice of Intent to File for Review in Circuit Court.

DATED:
RWW/plv
o-2/20/1 4
46

APR 2 3 2014
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Ruth W. White
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Stephen J. Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

Case#

HOLLIS, NATHANIEL

12WC013618

Employee/Petitioner

UNITED AIRLINES INC
Employer/Respondent

141\VCC0293

On 6/25/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0700 GREGORIO & ASSOCIATES
SEANCSTEC
lWO N LASALLE ST SUITE 1650
CHICAGO, IL 60602

m

0560 WIEDNER & MCAULIFFE L
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ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Nathaniel Hollis

Case# 12 WC 13618

Employee/Petitioner

Consolidated cases: _ __

v.

United Airlines. Inc.
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Svetlana Kelmanson, Arbitrator of U1e Commission, in lhe
city of Chicago, on May 16, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

C.
D.
E.

0
0
0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.

0

What were Petitioner's earnings?

H.

0

What was Petitioner's age at the time of the accident?

I.

0

What was Petitioner's marital status at the time of the accident?

J. ~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ Is Petitioner entitled to any prospective medical care?

L.

lZ] What temporary benefits are in dispute?

0

TPD
0 Maintenance
~ TID
Should penalties or fees be imposed upon Respondent?

N.

lZ1
0 Is Respondent due any credit?

0.

0

M.

Other

ICArbDecl9(b) 11/0 /00 W. Randolplr Street #8-ZOO Clticago, IL 6060/ J /118/4-661/ Toll-free 8661352-1033
Web site· www iwcc.il.gov
Downstate offices: Col/insl•ille 6181346-3450 Peoria 3091671-3019 Rockford 815/987-7192 Springfield Z171785-7084

14IWCC0293
FINDINGS

On the date of accident, 3/1212012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $29,851.66; the average weekly wage was $621.91.
On the date of accident, Petitioner was 44 years of age, married with 1 dependent child.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.
The parties stipulate Petitioner was temporarily totally disabled from March 28, 2012, through December
18, 2012.
Respondent shall be given a credit of $15,838.02 for TID, and $4,501.32 for PPD advance, for a total credit
of$20,339.34.
Respondent is entitled to a credit of$70, 179.20 under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner further temporary total disability benefits of $414.61 /week for 21 217 weeks,
commencing December 19, 2012, through May 16, 2013, as provided in Section 8(b) of the Act.
Respondent shall pay related medical bills in Petitioner's Exhibit 6 pursuant to sections 8(a) and 8.2 of the Act.
Respondent shall be given a credit for the sums it or its group insurance carrier paid toward these bills, and
Respondent shall hold Petitioner harmless from any claims by the group insurance carrier, as provided in
Section 8G) of the Act.
Respondent shall provide necessary and related prospective medical care recommended by Dr. Nam, pursuant to
sections 8(a) and 8.2 of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

6/25/2013
Signature of Arbitrator

Date

ICArbDec 19(b)

JUtt 2 5 '2.\l\3
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Petitioner testified that he worked for Respondent for almost 14 years. At the time of the
work accident, he had recently been promoted to a lead ramp serviceman, having worked as a
ramp serviceman for 13 years prior to the promotion. His job duties included loading and
unloading baggage, and fueling aircraft. Petitioner denied prior injuries, medical care or missing
time from work because of problems with the left knee. Petitioner testified that on March 12,
2012, be injured his left knee while unloading luggage out of a plane. Petitioner explained that
he was kneeling in the belly of the plane, turning and removing bags from a stack of luggage,
when the bags collapsed on top of him. The falling bags struck him in the left knee and the
groin. At first, Petitioner only noticed "a little pinching in the leg." When he finished unloading
and stood up approximately 15 minutes later, he felt "a rush of pain" in the left leg and some
pain in the groin. Petitioner notified his supervisor and finished the shift. Petitioner testified that
at the end of the shift, the left knee felt sore and achy. The following day, the knee was very
swollen and hurt a great deal. Petitioner went to work and completed an accident report.
Respondent then sent him to Concentra Medical Centers (Concentra), the company clinic.
The medical records from Concentra show that on March 13, 2012, Petitioner descriherl
the accident consistently with his testimony. Dr. Israel diagnosed contusion of the left knee,
sprain/strain of the medial collateral ligament, and inguinal strain. He prescribed physical
therapy and released Petitioner to return to work on restricted duty. He also instructed Petitioner
to see his primary care physician about a non-work related incidental finding. Petitioner
followed up with Dr. Israel on March 16, March 23 and March 28, 2012, reporting no
improvement with physical therapy. On March 28,2012, Dr. Israel referred Petitioner to Dr.
Mercier, an orthopedic surgeon.
Petitioner testified that on March 15, 2012, he saw his primary care physician, Dr.
Zapata, who addressed his non-work related conditions. On March 28, 2012, Petitioner followed
up with Dr. Zapata, mainly complaining of pain in the left knee and groin. Dr. Zapata ordered
MRI studies of the left knee and left hip. An MRI of the left knee, performed March 29, 2012,
showed: "osteochondral lesion versus a subchondral impaction fracture along the articular
weightbearing surface of the medial femoral condyle," with findings suggestive of a developing
unstable fragment; large bone contusions within the distal femur and proximal tibia;
"[s]ignificant" tears of the medial meniscus and meniscal root with extrusion of the medial
meniscus into the medial gutter; suspected tears of the meniscofemoral and meniscotibial
ligaments; grade I to II medial collateral ligament sprain with prominent bursitis; and advanced
underlying tricompartmental osteoarthritis with significant associated chondromalacia An MRI
of the left hip, performed Apri13, 2012, was unremarkable. On AprilS, 2012, Dr. Zapata
referred Petitioner to Dr. Nam, an orthopedic surgeon.
The medical records from Dr. Nam show that on April 7, 2012, he examined Petitioner
and reviewed the MRI studies. Dr. Nam opined that Petitioner's left knee and left hip conditions
were causally connected to the work accident. He prescribed additional physical therapy and
kept Petitioner off work. On May 11, 2012, Petitioner followed up with Dr. Nam, reporting
improvement in the left hip, but not the left knee symptoms. Dr. Nam wanted to maximize
conservative treatment, explaining that Petitioner might not get complete relief with arthroscopic

•
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surgery because of his underlying osteoarthritis. Dr. Nam performed a cortisone injection into
the knee and kept Petitioner off work. On May 25, 2012, Petitioner followed up with Dr. Nam,
reporting only temporary relief after the cortisone injection. Dr. Nam discussed several
treatment options, one of which was arthroscopic surgery with partial medial meniscectomy and
microfracture of the medial femoral condyle. He cautioned that the surgery would not alleviate
Petitioner's arthritic symptoms.
On June 23, 2012, Dr. Nam performed: a partial medial and lateral meniscectomy;
chondroplasty of the medial femoral condyle, lateral tibial plateau and patellofemoral joint; and
partial synovectomy. Intraoperatively, he noted chondral wear along the medial femoral
condyle, but no fracture. Dr. Nam opted not to perform the microfracture procedure.
Postoperatively, Petitioner underwent physical therapy, reporting significant persistent pain. On
August 24, 2012, Dr. Narn performed another cortisone injection into the knee. On September 7,
2012, Dr. Nam performed X-rays, which showed a defined osteochondral lesion along the lower
medial aspect of the medial femoral condyle, and patellofemoral arthritic changes. Dr. N am
ordered an MRI arthrogram and released Petitioner to return to work on sedentary duty. On
October 1, 2012, Petitioner continued to complain of persistent pain. Dr. Narn reviewed the MRI
arthrogram, noting that it showed diffuse cartilage loss along the medial femoral condyle and
patellofemoral joint, with an area of probable osteonecrosis along the subchondral bone of the
medial femoral condyle. Dr. Nam discussed several treatment options, including a knee
replacement.
On December 17, 2012, Dr. D'Silva, an orthopedic surgeon, examined Petitioner at
Respondent's request. Petitioner complained of persistent pain in the left knee, which
significantly limited his activities of daily living. Dr. D'Silva reviewed the operative report and
the MR1 reports, and performed X-rays, which showed marked narrowing of the medial
compartment and evidence of osteonecrosis with surrounding subchondral sclerosis of the medial
femoral condyle. Dr. D'Silva attributed Petitioner's ongoing symptoms to osteonecrosis of the
medial femoral condyle with tricompartmental arthritis. Regarding causal connection, Dr.
D'Silva opined:
"[The patient's] work-related injury is definitely unrelated to the
osteonecrosis of his medial femoral condyle. The medical reason for this is that
osteonecrosis of the knee is not caused by an acute injury. In regards to [the
patient's] arthritis it is unrelated to the injury because it does not correspond to the
mechanism of injury in that he was struck on the inner non weight-bearing aspect
ofhis right [sic] knee not in the areas where his arthritis has been identified."
Dr. D'Silva declared Petitioner at maximum medical improvement, noting that Petitioner "would
be limited to ground-level work or sitting job secondary to his avascular necrosis and underlying
osteoarthritis."
On December 27, 2012, Petitioner followed up with Dr. Narn, complaining of persistent
pain in the left knee. On January 28, 2013, Petitioner complained of severe pain and decided to
proceed with a knee replacement.
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On February 5, 2013, Dr. Nam performed a left total knee replacement surgery.
Postoperatively, Petitioner began another course of physical therapy. On March 7, 2013,
Petitioner reported to Dr. Narn that his pain was relatively well controlled. On April4, 2013, Dr.
Nam noted that Petitioner was making good progress, instructed him to continue physical
therapy, and kept him off work.
On April 16, 2013, Dr. D'Silva issued an addendum report, agreeing that the knee
replacement surgery was medically necessary. Dr. D'Silva's causal connection opinion
remained unchanged.
Petitioner testified that he continues to treat with Dr. Nam. His left knee feels definitely
improved, although he still has some pain. The groin pain has resolved. Petitioner further
testified that after the accident, he worked on light duty until March 28, 2012. He has not
returned to work since. .Respondent paid temporary total disability benefits through December
18, 2012, and subsequently paid a pennanent partial disability advance in the sum of$4,501.32.
Respondent introduced into evidence a certified Commission record of Petitioner's
settlement in 2005 of a prior workers' compensation claim against Respondent for 27.5 percent
loss of use of the right leg and 5 percent loss of use of the left leg. Respondent also introduced
into evidence prior medical records relating to Petitioner's left knee. The medical records show
that in November of 2004, Petitioner underwent surgery on the right knee. Postoperatively,
Petitioner's treating physician, Dr. Treister, was concerned about the left knee "which has been
symptomatic and is being made worse by being overstressed" However, during a follow-up
visit in February of 2005, Petitioner voiced no complaints regarding either knee, and Dr. Treister
released him to return to work full duty, instructing him to try to avoid kneeling. Petitioner
testified that although Dr. Treister was concerned about the left knee, he did not prescribe any
treatment or medication for the left knee condition. Petitioner denied any subsequent treatment
for complaints related to the left knee until the work accident on March 12, 2012. Respondent
then introduced into evidence an X-ray report dated February 27, 2012, showing that Petitioner
underwent an X-ray of the left knee because of complaints of pain. The X-ray, which was
ordered by Dr. Zapata, showed degenerative joint disease and osteoarthritis.

In support of the Arbitrator's decision regarding (F), is Petitioner's current
condition of ill-being causally related to the injury,
the Arbitrator fmds as follows:
Petitioner contends that the work accident caused his previously mostly asymptomatic
condition to become symptomatic, while Respondent contends that Petitioner failed to prove the
work accident aggravated or exacerbated the underlying degenerative condition, necessitating the
knee replacement surgery. Respondent further asserts that Petitioner is not credible because he
denied prior problems with the left knee.
The Arbitrator notes that the medical records show Petitioner's left knee complaints in
2004 were fairly minor, compared to his complaints after the work accident on March 12, 2012.
The 2005 settlement shows Petitioner settled the prior claim with respect to the left leg for 5
percent loss of use thereof. The medical records further show that Petitioner developed

.. .
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degenerative joint disease and osteoartluitis of the left knee, which ultimately prompted him to
consult Dr. Zapata, who ordered an X-ray. The X-ray was performed on February 27,2012, two
weeks before the work accident However, Petitioner continued to work full duty, sustaining a
work injury to the left knee on March 12, 2012, while unloading luggage out of a plane. The
knee injury rendered Petitioner unable to perform his regular job duties because of persistent
pain. Dr. Nam thought the pain was largely due to the underlying osteoarthritis, and had
concerns that arthroscopic surgery might not sufficiently alleviate the pain. Dr. Nam decided to
proceed with the arthroscopic surgery after the failure of conservative treatment.
Postoperatively, Petitioner complained of significant persistent pain, and Dr. N am performed a
knee replacement surgery as a more lasting solution to Petitioner's pain complaints. Dr. D'Silva
opined the need for the knee replacement surgery was due to the underlying osteoarthritis.
Neither Dr. Nam nor Dr. D'Silva opined as to whether the work accident accelerated the need
for the knee replacement surgery.
Based on the chain of events, the Arbitrator finds that the work accident accelerated the
need for the knee replacement surgery because it caused a previously mildly to moderately
symptomatic condition to become severely symptomatic, to the point where Petitioner could no
longer perform his job duties, even after recovering from the arthroscopic surgery. See
International Harvester v. Industrial Comm'n. 93 Ill. 2d 59, 63-64 (1982) (" A chain of events
which demonstrates a previous condition of good health, an accident, and a subsequent injury
resulting in disability may be sufficient circumstantial evidence to prove a causal nexus between
the accident and the employee's injury"); Twice Over Clean. Inc. v. Industrial Conun'n. 214 ill.
2d 403 (2005) (The record must support a legitimate inference that the work activity was a
causative factor in hastening the onset of the disabling condition); Engleking v. Ashland
Chemical, 12 IWCC 1082 ("Based on petitioner's testimony, and the review of the available
exhibits and with the standard enumerated by the Illinois Supreme Court, petitioner has clearly
established by a preponderance of the evidence that the accident of May 18, 2007, and the related
arthroscopic procedures are at least 'a contributing cause' in the worsening or acceleration ofhis
preexisting osteoarthritic condition resulting in the need for bilateral knee replacement surgery").
The Arbitrator further finds that Petitioner has not yet reached maximum medical
improvement.

In support of the Arbitrator's decision regarding (J), were the medical services that
were provided to Petitioner reasonable and necessary, and has Respondent paid all
appropriate charges for all reasonable and necessary medical services,
the Arbitrator finds as follows:
The Arbitrator awards related medical bills in Petitioner's Exhibit 6 pursuant to sections
8(a) and 8.2 of the Act, giving Respondent credit for the sums it or its group insurance carrier
paid toward these bills. Respondent shall hold Petitioner harmless from any claims by the group
insurance carrier, as provided in Section 8(j) of the Act.
The Arbitrator notes that Petitioner reserved the issue of medical bills not introduced into
evidence at the arbitration hearing.
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In support of the Arbitrator's decision regarding (K), is Petitioner entitled to any
prospective medical care, the Arbitrator fmds as follows:
The Arbitrator awards necessary and related prospective medical care recommended by
Dr. Nam, pursuant to sections 8{a) and 8.2 of the Act.

In support of the Arbitrator's decision regarding (L), what temporary benefits are
in dispute, the Arbitrator fmds as follows:
The parties stipulate Petitioner was temporarily totally disabled from March 28, 2012,
through December 18, 2012. The Arbitrator awards further temporary total disability benefits
from December 19, 2012, through the date of the arbitration hearing on May 16, 2013.

In support of the Arbitrator's decision regarding (M), should penalties or fees be
imposed upon Respondent, the Arbitrator fmds as follows:
As noted, neither Dr. Nam nor Dr. D'Silva opined as to whether the work accident
accelerated the need for the knee replacement surgery. Thus, a genuine dispute remained as to
whether the knee replacement surgery is causally connected to the work accident. The Arbitrator
further notes that the group insurance carrier paid for the knee replacement surgery, and
Respondent advanced Petitioner permanency benefits in the sum of$4,501 .32. The Arbitrator
finds that penalties and attorney fees are not warranted under these circumstances.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF PEORIA )

D Affinn and adopt (no changes) U Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Affinn with changes
0 Second Injury Fund (§8(e)l8)
D Reverse
C8J Modify

0

PTD!Fatal denied

C8J None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Janice Davis,
Petitioner,

vs.

No. 11 WC0293 72

4IWCC0294
Comfort Keepers,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under Section 19(b) having been filed by Petitioner herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
the necessity of medical treatment and prospective medical care, and being advised of the facts
and law, modifies the decision of the Arbitrator as stated below, and otherwise affirms and
adopts the decision of the Arbitrator which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill. 2d 327, 399
N.E.2d 1322,35 Ill. Dec. 794 (1980).
The Arbitrator found that Petitioner's condition of ill-being was causally related to the
April 3, 2011, undisputed accident through November 21, 2011, the date of Dr. John Krause's
initial section 12 examination report. The Commission disagrees.
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On November 21, 2011, Dr. Krause perfonned a section 12 examination at Respondent's
request. Dr. Krause assessed that Petitioner had a history of a right ankle contusion and
symptom magnification, noting that there was no evidence of syndesmosis injury and he could
not rule out a medial talar osteochondral lesion although Petitioner was asymptomatic. Dr.
Krause also noted that he did not have Petitioner's May 4, 2011, right ankle MRI for review and
he could not recommend future treatment with certainty until he reviewed the MRI. Dr. Krause
recommended that Petitioner undergo a Functional Capacity Evaluation and a repeat MRI. On
January 23, 2012, Dr. Krause reviewed Petitioner's May 4, 2011, MRI and generated an
addendum to his initial section 12 report. Dr. Krause assessed that Petitioner had a history of a
right ankle contusion, an asymptomatic medial talar osteochondral lesion and symptom
magnification. Dr. Krause noted that Petitioner showed no evidence of syndesmosis injury,
opined that Petitioner should not have surgery and reiterated his recommendation that Petitioner
undergo a repeat MRI. On March 30, 2012, Petitioner underwent a repeat right ankle MRI. On
August 13, 2012, Dr. Krause reviewed the 2012 MRI and opined that Petitioner required no
additional medical treatment and should undergo a Functional Capacity Evaluation.
The Commission finds that Petitioner's right ankle condition was causally related to the
undisputed accident through March 30, 2012, the date of Petitioner's repeat right ankle MRI.
The Commission notes that Dr. Krause recommended Petitioner undergo a repeat MRI in his
November 21, 2011, section 12 report and in his January 23, 2012, section 12 report addendum.
After reviewing the repeat MRI, Dr. Krause opined that Petitioner required no additional medical
treatment for her right ankle. The Commission finds that Petitioner underwent the March 30,
2012 MRI, only because Dr. Krause recommended it and Dr. Krause did not form a final opinion
until he reviewed the 2012 MRI. The Commission awards Petitioner all medical treatment
related to her right ankle and incurred on or before March 30, 2012. The Commission affirms
the Arbitrator's credibility findings and denial of prospective medical care.
IT IS THEREFORE ORDERED BY THE COMMISSION that the decision of the
Arbitrator filed on February 19, 2013, is hereby modified as stated herein and otherwise affirmed
and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner all reasonable and necessary medical expenses related to her right ankle condition,
incurred on or before March 30, 2012, under §8(a) and §8.2 of the Act and subject to the medical
fee schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner interest under§ 19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

DATED:
SM/db APR
o-02/27/14
44
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Case#

DAVIS, JANICE

11WC029372

Employee/Petitioner

COMFORT KEEPERS

l4IWCC0294

Employer/Respondent

On 2119/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.12% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

0225 GOLDFINE & BOWLES PC
ATIN: WORK COMP DEPT
124 S W ADAMS ST SUITE 200
PEORIA, lll31602

1256 HOLTKAMP LIESE ET AL
JOHN KAFOURY
217 N 10TH ST SUITE 400
ST LOUIS. MO 63101

STATE OF ILLINOIS

0
0
0

)

)SS.
COUNTY OF PEORIA

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second lnjury Fund (§8(e)l8)

~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Case# ll WC 29372

JANICE DAVIS,
Employee/Petitioner

Consolidated cases: ---

v.

COMFORT KEEPERS.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Maureen H. Pulia, Arbitrator of the Commission, in the city of
Peoria, on 1/24/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois \Yorkers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

E.

D
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

[gl Is Petitioner's current condition of ill-being causally related to the injury?

B.
C.
D.

D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. 0 What was Petitioner's marital status at the time of the accident?
G.

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
K.

L.

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

lZJ
D What temporary benefits are in dispute?
0

TPD
0 Maintenance
0 TTD
Should penalties or fees be imposed upon Respondent?

D
N . D Is Respondent due any credit?
0 . D Other
M.

ICArbDecl9{b) 21/0 100 IJ'. Randolph Street #8-200 Chicago, /L 60601 31218/4-66/1 Toll-free 8661352-3033
Web sire: www.iwcc.il.gov
Downstate offices· Collinsville 6181346-3450 Peoria 3091671-30/9 Rockford 8/51987-7292 Springfield 2 J71785·7084
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On the date of accident, 4/3/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner•s current condition of ill-being is 1101 causally related to the accident.
In the year preceding the injury, Petitioner earned $17,718.78; the average weekly wage was $340.75.
On the date of accident, Petitioner was 39 years of age, married with 1 dependent child.
Respondent lzas paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $00.00 for TID, $00.00 for TPD, $00.00 for maintenance, and $880.00
for other benefits, for a total credit of$880.00.
Respondent is entitled to a credit of $00.00 under Section 8(j) of the Act.
ORDER

Respondent shall pay all reasonable and necessary medical services for petitioner's right ankle from 4/3111
through 11/21/11, as provided in Section 8(a) and Section 8.2 of the Act. All treatment after 11/21/ 11 was not
reasonable or necessary to cure or relieve the petitioner from the effects of the injury on 4/3/ 11.
Petitioner's claim for prospective medical treatment is denied.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
temporary total disability, medical benefits, or compensation for a permanent disability, if any.
RULES REGARDING APPEALS Unless a party files a Petition for Revie·w within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed he low to the day before the date of payment; however,
STATEMENT OF INTEREST RATE

if an employee•s appeal results in either no change or a decrease in this award, interest shall not accrue.

2/8/13
Date

ICArbDecl9(b)
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THE ARBITRATOR HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

Petitioner, a 39-year-old caregiver alleges she sustained an accidental injury that arose out of and in
the course of her employment with respondent on 4/3/11. Petitioner's duties included taking care of
elderly and handicapped people. She would help them get ready for bed, feed them, clothe them, bathe
them, etc. Petitioner denied any problems with her right ankle before the injury on 4/3111.
On 4/3/11 while working for respondent petitioner fell as she tried to jump over a bed to stop her
client from falling. Petitioner testified that her client was standing with a walker on the opposite side of
the bed and began to fall over the walker. Petitioner tried to jump over the bed in order to assist the client.
As she attempted to jump over the bed she hit the bed rail with her right ankle and twisted it. Petitioner
experienced immediate pain in her right ankle.
Petitioner sought treatment that day at the Methodist Medical Center of Illinois emergency room.
The attending doctor was Dr. Diana Doll. Petitioner denied any history of falling. Petitioner reported that
she injured herself about five hours ago. She gave a history of injuring herself lifting a patient onto bed at
work. Petitioner complaim:J uf JJain over the right ankle. She also described difficulty bearing weight due
to the pain. Local soft tissue swelling was noted over the right ankle. The skin over the right lateral
malleolus was intact without any lacerations or abrasions. X-rays of the right foot and ankle were taken.
No radiographic evidence of an acute fracture was noted. Petitioner's primary diagnosis was a
sprain/strain of the right lateral malleolus and difficulty walking. Petitioner was placed in an air cast.
Petitioner was instructed to follow-up with an appointment at IWIRC.
After visiting the emergency room petitioner returned to work. She testified that she was doing
pretty good but still had pain. Nonetheless she continued to work. As petitioner continued to work she
noticed that it got harder and harder for her to perform the duties of her job and for respondent to find
alternate work for her. As a result she quit her job with respondent and applied for Social Security
disability. Petitioner was denied Social Security disability.
On 5/3/11 petitioner presented to IWRC for an initial evaluation of a right ankle contusion.
Petitioner stated that the injury occurred on 4/3/11 at 7:35PM. Petitioner reported that she hit the lateral
border of her right ankle on the bed rail after jumping over the bed to keep a resident from falling. She
rated her pain at a 6/10 on a scale of 10. She complained of intermittent numbness and tingling in the foot
and ankle and all five toes, swelling, tenderness, and sharp pains. She stated that it felt like her foot was
starting to tum inward. She stated that she had been taking over-the-counter ibuprofen and icing her ankle
for symptom relief. Petitioner reported that she did not recall twisting her right ankle. An examination
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14IWCC0294

...

_

~

-

revealed palpable tenderness along the distal fibula and over the lateral malleolus, mildly limited
dorsiflexion, audible pop over the lateral ankle at end dorsiflexion, lateral ankle pain with ankle
dorsiflexion and inversion, and an altered gait favoring the right lower extremity. Petitioner was assessed
with a right ankle contusion with no improvement since the injury. An MRI of the right ankle was
ordered. Petitioner was instructed to continue wearing the air cast and not take more than two pills of
ibuprofen every eight hours for pain. She was released to resume her full duty job without restrictions.
On 5/4/11 petitioner underwent an MRI of the right ankle. The impression was osteochondral
injury of the medial talar dome without unstable fragment; low-grade deltoid ligament sprain; minimal
posterior tibialis and flexor digitorum longus tenosynovitis; small posterior subtalar joint effusion; and
low-grade chronic dorsal talonavicular ligan1ent strain.
On 5/6/11 petitioner returned to IWIRC for evaluation of her right ankle and to review the results
of the MRI. Petitioner noted no improvement. She reported that she was taking ibuprofen every 6 to 8
hours. Petitioner complained of continual lateral ankle pain, most notable with weight-bearing. She
denied any prior injury to her ankle, but noted a fractured toe several years ago. Her examination
remained unchanged. The results of the MRI revealed osteochondral injury at the medial talar dome,
without unstable fragment; and mild sprain to the deltoid ligan1ent. Petitioner was assessed with a right
ankle contusion- osteochondral injury medial talar dome, and sprain to the deltoid ligament of the right
ankle. Petitioner was referred for orthopedic consultation regarding the osteochondral injury. Use of her
air cast was discontinued. She was provided with a lace up ankle brace that she was to wear when up and
about. She was continued on ibuprofen. She was also directed to continue her regular work duties.
Petitioner was directed to return to IWIRC after her orthopedic consultation.
On 5/17/11 petitioner presented to Dr. D'Souza. Petitioner gave a history of injuring her right
ankle on 4/3/11 while she is working. Petitioner reported that the client she was working with started to
fall after pulling back the curtain. She stated that she jumped over the bed to grab the client and hit her
right ankle and twisted it at the same time. She gave a history of her treatment to date. Petitioner reported
no improvement in her pain level since the date of injury. She reported her pain as a 5/10. She noted that
it was well localized inconsistently along the anterolateral aspect of her ankle. She also reported some
pain radiating more proximally up the ankle. She denied any numbness or tingling. She reported previous
injuries in the past to her right ankle, and also reported toe fractures some years ago. Petitioner reported
that pressure on the right ankle makes it worse and creates a radiating pain anterolaterally. Petitioner
reported some improvement when her foot is elevated or she has not been walking it. An examination
Page4
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revealed exquisite tenderness over the anterolateral joint line, as well as over the distal tib-fib joint. This
pain was also reproduced by abduction and external rotation. No tenderness was noted medially. No
effusion or crepitus with range of motion was noted. Drawer testing was a Grade 1. Her motor exam was
intact. An x-ray revealed extreme increase in the distal tib-fib space. Dr. D'Souza was concerned that
petitioner might have a chronic syndesmotic injury. Dr. D' Souza noted that this did not really show up
very well on the MRI but felt that based on her level of symptomatology and history on physical exam, an
examination under anesthesia would be warranted. If instability was noted at the distal tib-fib joint, he
recommended an ORIF with plates and screws. He further indicated that he would undertake an ankle
arthroscopy at the same time to evaluate the chondral surfaces and address the medial OCD. Petitioner
was released to full duty work. On 5/26111 petitioner notified Dr. D'Souza that the recommended
surgery had not been authorized by respondent.
On 5120111 petitioner returned to IWIRC for an evaluation. She reported that her condition was
unchanged. She indicated that she had been seen by Dr. D'Souza and was anticipating surgery on
5127111. She was also wearing a cam walking boot prescribed by Dr. D'Souza. Petitioner was examined
and her assessment remained the same. Petitioner was instructed to continue wearing the cam boot and
follow-up with Dr. D'Souza as scheduled. She was continued on full duty work.
On 6/3/ 11 and 7/1111 petitioner returned to IWIRC. Petitioner stated that she was waiting for
workers' compensation to approve her surgery. She was still wearing a walking air cast. She noted that
her condition remained unchanged. Petitioner was examined and the plan of care remained unchanged.
On 6114/11 petitioner returned to Dr. D'Souza. Petitioner reported that she was still having
significant pain in her ankle. She stated that she was wearing a cast boot, but was having a lot of
difficulty weight-bearing even with the boot. An examination revealed no effusion and a profound
tenderness over the lateral talus, the lateral joint line, as well as over the distal tib-fib joint and pain with
external rotation adduction. Dr. D'Souza informed petitioner that they were in a bit of a holding pattern
based on the lack of surgical authorization. Dr. D'Souza was of the opinion that petitioner's current
condition of pathology was attributable to her injury in April2011. He instructed her to follow-up once
the surgery had been approved. He again recommended an ankle arthroscopy along with an open
reduction internal fixation of the syndesmosis if the x-ray showed demonstrable instability at the tib-fib
joint.

On 8/24111 and 8/3 1111 petitioner was re-examined and was returned to work with restrictions.
These restrictions included no prolonged walking over three minutes without a three minute rest.
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On 11/21/11 the petitioner underwent a section 12 examination performed by Dr. John Krause at
the request of the respondent. Petitioner's chief complaint was right ankle pain. She gave a history of
working as a caretaker for Comfort Keepers. She stated that she was working at a retirement center on

4/3/11 when she was helping a patient get up from bed. As she saw the patient begin to fall she jumped
across the bed to catch her. In the process, she hit her right ankle against the rail and twisted her ankle.
She stated that she was unable to keep up that day and was seen at Methodist Medical Center emergency
room. Thereafter she followed up with IWIRC and Dr. D'Souza. Petitioner noted difficulty weightbearing in her short boot. She believed her symptoms were worsening. Dr. Krause performed a record
review and physical examination. His assessment was history of right ankle contusion; cannot rule out
medial talar osteochondral lesion albeit symptomatic; no evidence of syndesmosis injury either clinically
or radiographically; and symptom magnification. Dr. Krause noted that petitioner had multiple red flags
regarding any type of aggressive treatment. Dr. Krause did not believe that any type of surgical treatment
was warranted at that time. Dr. Krause did not have the MRI images available for review. Given the fact
that it was over six months old he was of the opinion that she would need a new MRI. Dr. Krause found
no evidence of syndesmosis instability on examination. He was uncertain how this diagnosis was made.
He was of the opinion that he would definitely not recommend a syndesmosis reconstmction. He could
not explain why the petitioner could not bear weight or was unwilling to bear weight. Dr. Krause was of
the opinion that after reviewing the MRI, if it is unremarkable, he would recommend a functional
capacity evaluation. Based on his exan1ination findings and the x-ray he took he saw no reason that
petitioner could not be working at least on light duty.
On 1123/12 Dr. Krause drafted an addendum report following receipt of the MRI images dated
5/4/11. He reviewed all the images and was of the opinion that petitioner had changes in the medial talar

dome consistent with an osteochondral lesion, and the syndesmosis was normal. His assessment was
history of right ankle contusion; asymptomatic medial talar osteochondral lesion of unknown age; no
evidence of syndesmosis injury; and, symptom magnification. Dr. Krause was of the opinion that
osteochondral lesions can cause significant symptoms in some patients. However, when he examined the
petitioner she did not appear to have symptoms related to her medial talar dome. Dr. Krause reiterated
that petitioner had multiple red flags when he examined her including an inability to bear weight. He was
of the opinion that the osteochondral lesion that was seen on the MRI would not lead a patient to be
unable to bear weight, but may cause some pain with weight-bearing and with activities. Dr. Krause again
recommended a repeat MRI and a functional capacity evaluation. Dr. Krause saw no evidence of
syndesmosis injury on the MRI or when he examined the petitioner. As such, he did not recommend a
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major syndesmosis reconstruction. He was also of the opinion that he would not rush into a surgical
procedure based on the petitioner's symptom magnification. Dr. Krause reiterated his belief that
petitioner could be working at least a light duty. He noted that she may have difficulty with standing for
eight hours per day and should be able to do standing work with intermittent standing.
On 1/24/12 petitioner followed up with Dr. D'Souza. She reported that she had undergone an IME
and that the doctor was of the opinion that no surgery was indicated. She reported that she continues to
have pretty severe pain. Petitioner was still wearing her cam boot. An examination revealed continued
pain over the lateral joint line. A grade 2 drawer was noted with both plantar flexion and dorsiflexion.
Her external rotation adduction test was negative with no tenderness proximally along the tib-fib joint.
Some tenderness and swelling over the peroneals with reproducible pain by inversion was noted. A new
MRI was recommended to evaluate the lateral chondral surfac~s, the lateral ligament complex, and the
peroneal tendons. Dr. D'Souza was of the opinion that it was reasonable for petitioner to maintain
sedentary work restrictions.
On 3/30/12 petitioner underw·cnt a repeat right ankle MRI. The conclusions '.\'ere small, 10\v-grade
capital OCD involving the medial aspect of the talar dome with prominent surrounding marrow edema.
On 4/26/12 petitioner returned to Dr. D'Souza. It was noted that the repeat MRI of the right ankle
confinned an osteochondral defect medially and attenuation of lateral ligaments. The peroneal tendons
appeared normal. An examination demonstrated a positive drawer which reproduced pain primarily along
the lateral side. She also had a trace amount of tenderness medially. Dr. D'Souza noted that petitioner
continued to smoke on a daily basis. He discussed with her how this affects her pathology and prognosis.
He recommended an injection with cortisone and lidocaine, and instructed her to stop smoking. He
continued her on sedentary duty, and dispensed and ASO brace to help with some of her instability and
allow her to come out of her cast boot which she had been utilizing pretty often. On 6/26112 petitioner
followed up with Dr. D'Souza. She reported that her condition was unchanged and that the injection
helped for about two months. Dr. D'Souza recommended an arthroscopic debridement with potential
retrograde drilling and cartilage transplantation if necessary, and a lateral ligament reconstruction.
Petitioner reported that she had stopped smoking.
On 9/7/12 the evidence deposition of Dr. Krause was taken on behalf of the respondent. Dr.
Krause is an orthopedic surgeon that specializes in lower extremities, knees, legs, feet, and ankles. Dr.
Krause was of the opinion that the ankle contusion he diagnosed was causally related to the injury
petitioner sustained, but had resolved by the time he had examined her. With respect to the bone bruise,
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or the medial talar osteochondral lesion, he was of the opinion that this too was related to the injury, but
since it was asymptomatic he did not recommend any further treatment for it. Dr. Krause was of the
opinion that the symptoms petitioner was having when he examined her were not causally related to the
injury she suffered on 4/3/11, or the abnormality he saw on the MRI.
On cross examination Dr. Krause indicated that the only reason he believed petitioner was not
capable of working full duty the first time he saw her was that he did not have all the information with
regard to her diagnostic tests. He indicated that had he had that information the first time he examined her
he would have found her capable of working full duty. Dr. Krause was of the opinion that petitioner's
osteochondral lesion was asymptomatic because she did not have pain when he pushed on that area,
which was the inside part of the ankle at the ankle joint. He noted that the syndesmosis is on the outside
part of the ankle, just above the ankle joint. Dr. Krause was of the opinion that Dr. D'Souza's findings
were also consistent with an osteochondral lesion. Dr. Krause was of the opinion that petitioner's
symptom magnification is what was causing her symptoms. He was of the opinion that her magnified
symptoms were not localized to one specific area, she had normal MRis on the lateral side of the ankle,
and she had a negative stress view. For these reasons Dr. Krause with of the opinion that petitioner did
not need any surgery. Dr. Krause noted that upon review of the MRis he did not notice any significant
pathology in the ligaments that warranted treatment. Dr. Krause was of the opinion that since petitioner
had no symptoms related to the medial talar osteochondral lesion that surgery was not indicated.
On 8113112 Dr. Krause drafted a second addendum report. This report was based on a receipt of a
new MRI dated 3/30/12. He was of the opinion that the images showed what appeared to be persistent
edema in her medial talus. He saw no other distinct bony injury, but noted that it was a low quality MRJ.
His assessment was history of right ankle contusion; history of symptom magnification; right medial talar
osleochondrallesion versus bone bruise, asymptomatic; no radiographic or objective evidence of
syndesmosis pathology; and symptom magnification. He stated that the new MRI did not change his
opinion that the petitioner should not have surgical reconstruction. He noted that she did not have pain
localized to her medial talar osteochondral lesion, and had no objective findings of syndesmosis
instability. He was of the opinion that if there is a suggestion that petitioner needs a syndesmosis
reconstruction he would try to demonstrate that objectively with either a CT scan or MRI showing both
ankles and showing the abnormality. He was of the opinion that to do a syndesmosis reconstruction for a
subjective finding has a very guarded prognosis especially in someone with symptom magnification. Dr.
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Krause was of the opinion that petitioner needed no further treatment other than a functional capacity
evaluation, and that she could return to full duty work without restrictions.
On 12/6112 the evidence deposition of Dr. D'Souza, an orthopedic surgeon that specializes in foot
and ankle reconstruction, was taken on behalf of the respondent. Dr. D'Souza wanted to perform an
examination under anesthesia to ascertain whether the tibia and fibula were moving apart from each
other. If they where this would imply the ligaments to connect these two bones have been either stretched
beyond normal or totally tom. If the ligaments were damaged Dr. D'Souza wanted to perform a surgery to
stabilize the bones and get the ligaments to heal properly. When asked why he could not perform this
examination during his physical examination he indicated that it would hurt too much to do it. Dr.
D'Souza testified that the only change from the first time he saw her and the last time he saw her on
1/24/12 was that the instability had increased a little bit. Dr. D'Souza was of the opinion that the
instability noted on 1/24112 was with respect to a different set of ligaments. It was not directly related to
the syndesmotic ligan1ents. He further noted that the other improvement he saw on 1/24/ 12 was that
petitioner was not having pain on the provocative tests anymore, and the tenderness that she had six
month earlier was also improving. Dr. D'Souza ordered an MRl that showed an osteochondral defect. He
could not give an opinion on whether or not this defect was causally related to the accident. He was of the
opinion that based on the fact that there was bone bruising or edema in the region where there was a
chondral defect implies that there is a new injury. Dr. D'Souza noted that there is debate in the literature
as to whether you can ever tell if one of those chondral injuries is something acute or something chronic.
He was of the opinion that typically it is related to a causal event like somebody getting hurt and still
having some bruising a few weeks later.
On 4/26/12 Dr. D'Souza noted that petitioner had had a stroke and therefore he wasn't rushing in
to do surgery on her. He also noted that she was still smoking, and discussed with her how smoking
affects treatment recommendations. At that time Dr. D'Souza was not recommending surgery. On
6/26/12 petitioner told Dr. D'Souza that she had stopped smoking and felt better after the injection, but
was still complaining of instability in the ankle. Based on these complaints and the fact that she had failed
to improve with the brace and injections, Dr. D'Souza was recommending surgery that would address the
cartilage defect, any instability in the ankle joint, and any instability in the lateral ligaments at the ankle
joint itself.
Dr. D' Souza opined that the osteochondral defect was causally related to the accident given that it
was a new injury and there was bruising there. He further opined that the syndesmotic instability in the
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tibia fibular area and the lateral ligament instability are causally related to the accident that occurred on
4/3111. Dr. D'Souza opined that surgery for all these three conditions would be causally related to the
accident. Dr. D'Souza was of the opinion that if the petitioner did not undergo the recommended
surgeries she would be at maximum medical improvement. On the other hand if she underwent the
recommended surgery petitioner would have a 75% chance of getting better. Dr. D'Souza was of the
opinion that petitioner's physical complaints were consistent with his diagnosis.
On cross examination Dr. D'Souza noted that he did not know which side of petitioner's ankle she
hit at the time of the injury. He was of the opinion that osteochondral defects can occur from a myriad of
mechanisms, and a direct blow is one of them. He further stated that the most common cause for defect to
occur is a twisting injury that causes the bones to impact each other in a way that they normally should
not. Dr. D'Souza opined that if petitioner did not have the instability and pain on the lateral side ofher
foot, and the osteochondral lesion was her only problem, he would not initially recommend surgical
intervention to fix the problem. Dr. D'Souza admitted that petitioner was asymptomatic on the medial
aspect of her ankle originally, and it wasn't until eight months later that he noted that petitioner had some
mild tenderness in that area. He was of the opinion that these findings correlate to the natural history of
osteochondral defects. Dr. D'Souza was of the opinion that petitioner was not very symptomatic on the
inside of her ankle when he first saw her. He noted that the majority of her symptoms were on the lateral
side of the ankle joint. He stated that it was not unusual that a sprain to the deltoid ligament be
asymptomatic at first and then start to hurt a year later. Dr. D'Souza was of the opinion that all the
findings as seen on the MRI were not related to the anterior ligaments or the syndesmosis. He was further
of the opinion that these types of injuries may not be seen on an MRl done within a couple weeks of the
injury. However if a repeat MRJ is done six months or year later you will see the ligaments just sort of
start to melt away. Dr. D'Souza could not opine that petitioner has a syndesmotic injury without
performing an examination under anesthesia. He was of the opinion that the MRJ and x-rays were
inconclusive as to whether or not petitioner had a syndesmotic injury. However, based his physical
findings and her subjective complaints, Dr. D'Souza was of the opinion that petitioner may have a
syndesmotic injury. He was further of the opinion that although patients tend to over magnify their
symptoms they cannot fake instability.
Respondent offered into evidence medical records from Methodist Medical Center of Illinois dated

6126110 where petitioner presented with toe pain. Petitioner stated that she dropped a board on her right
foot last night and her three middle toes were bothering her. She complained of pain affecting the right
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foot. She described it as throbbing in nature and localized. No radiation of pain was noted. She was
examined and diagnosed with a contusion of the dorsum of the toes of the right foot. No other prior
medical records related to the right ankle were offered into evidence.
Petitioner testified that her ankle is currently very unstable. She testified to problems with bearing
weight on her right foot. Despite the different braces prescribed by Dr. D'Souza petitioner testified that
she still limps and has pain. She further testified that she has trouble stepping down and bearing weight
on her right foot. She stated that when she does this she has severe pain. Petitioner testified that she
would like to undergo the surgery recommended by Dr. D'Souza, but public aid has indicated that they
would not pay for the surgery because it was too expensive.
F. IS PETITIONER'S CURRENT CONDITION OF ILL-BEING CAUSALLY RELATED TO THE INJURY?

It is unrebutted that petitioner sustained an accidental injury that arose out of and in the course of
her employment on 4/3/11. However, the issue as to whether or not her current condition of ill-being is
causally related to that injury, and what her actually condition is, are in dispute.
Between 116/08 and 4/3111 petitioner visited the emergency room of Methodisl M~di~.:al Center 34
times. Some of these visits did involve an injury to petitioner's right foot. However, none of them
resulted in any extensive treatment or any restrictions.
The mechanism of injury on 4/3111 is a bit unclear. In some records petitioner noted that she
twisted her ankle, and in others she denied any twisting injury. What is not in dispute is that petitioner
had soft tissue swelling over the right ankle, without any lacerations or abrasions. X-rays showed no
fracture. She was diagnosed with a sprain/strain of the right lateral malleolus and difficulty walking.
At her initial visit at IWIRC petitioner reported that she did not recall twisting her right ankle. She
was assessed with a right ankle contusion and no improvement since the injury. The first MRI showed
osteochondral injury of the medial talar dome without unstable fragment; low-grade deltoid ligament
sprain; minimal posterior tibialis and flexor digitorum longus tenosynovitis; small posterior subtalar joint
effusion; and low grade chronic dorsal talonavicular ligament strain.
When petitioner presented to Dr. D'Souza she reported that she twisted her ankle when she injured
it. This was inconsistent with what she reported at IWIRC. She complained that the pain was localized
inconsistently along the anterolateral aspect of the ankle. She denied numbness and tingling. She still
had pain when she put pressure on the right ankle. Although Dr. D'Souza was concerned that petitioner
might have a chronic syndesmotic injury, he noted that it did not show up on the MRJ. Based on her level
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of symptomatology, history and physical exam, Dr. D'Souza wanted an examination under anesthesia,
and then surgical intervention if warranted. If he found instability at the distal tib-fib joint, he wanted to
do an ORIF with plates and screws. He also wanted to undertake an ankle arthroscopy at the same time
to evaluate the chondral surfaces and address the medial OCD.
On 11/21/11 when petitioner presented to Dr. Krause she gave a history of hitting her ankle against
the rail and twisting her ankle. Dr. Krause could not rule out a medial talar ostechondrallesion that was
asymptomatic, but did not see any evidence of a syndesmosis injury or instability either clinically or
radiographically. For this reason he definitely was against any syndemosis reconstruction. He could not
explain why the petitioner could not bear weight or was unwilling to bear weight, but did note symptom
magnification. When Dr. Krause had the opportunity to review the actual MRJ images he was of the
opinion that petitioner had changes in the medial talar dome consistent with an osteochondral lesion, but
the syndesmosis was normal. Given the fact that the medial talar osteochondral lesion was asymptomatic,
and the syndesmosis was normal, and petitioner demonstrated symptom magnification, Dr. Krause was of
the opinion that no surgical intervention was necessary.
Petitioner returned to Dr. D'Souza on 1/24/12 and was still complaining of pain over the lateral
joint line. An examination revealed that her external rotation adduction test was negative with no
tenderness proximally along the tib-fib joint. A new MRI of the right ankle was recommended. The
conclusions were small, low grade capital OCD involving the medial aspect ofthe talar dome with
prominent surrounding marrow edema. Dr. D'Souza believed that these findings confirmed an
osteochondral defect medially and attenuation of lateral ligaments. On 6126/12 Dr. D'Souza was
recommending an arthroscopic debridement with potential retrograde drilling and cartilage
transplantation if necessary, and a lateral ligament reconstruction. On 1216112 Dr. D'Souza opined that
the instability on 1/24/12 was to a different set of ligaments.
At his deposition Dr. Krause was of the opinion that petitioner's ankle contusion had resolved and
was causally related to the injury. He was further of the opinion that petitioner's bone bruise, or medial
talar osteochondral lesion, was related to the injury, but since it was asymptomatic he did not recommend
any further treatment for it. Dr. Krause did not believe that petitioner's current symptoms were causally
related to the accident on 4/3111, or the abnormality seen on the MRI. Dr. Krause noted that when he
pushed on the area where the osteochondral lesion was located the petitioner did not have any pain. Dr.
Krause was of the opinion that petitioner symptom magnification is what was causing her symptoms, and
they were not related to one specific area. Dr. Krause noted that after reviewing the MRis he did not
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notice any significant pathology in the ligaments that warranted treatment. Dr. Krause was of the opinion
that if there was any suggestion that petitioner needed a syndesmosis reconstruction he would try to
demonstrate that objectively with either a CT scan or MRI showing both ankles and showing the
abnormality.
Alternatively, Dr. D'Souza wanted to perform an examination under anesthesia to ascertain
whether the tibia and fibula were moving apart from each other. He stated that if they were this would
imply that the ligaments to connect these two bones had been either stretched beyond normal, or totally
torn. If he found the ligaments were damaged he wanted to perform surgery to stabilize the bones and get
the ligaments to heal properly. When asked why he could not perform this during his physical
examination, Dr. D'Souza indicated that it would hurt too much to do it. Dr. D'Souza was of the opinion
that the instability he noted on 1/24/12 was with respect to a different set of ligaments, and not related to
the syndesmotic ligaments. Dr. D'Souza noted that other improvement he saw on 1/24/12 was that the
petitioner was not having pain on the provocative tests anymore. and the tenderness that she had had six
month earlier was also improving. Dr. D'Souza could not give an opinion on whether or not the
osteochondral defect was causally related to the accident.
On 6/26/12 Dr. D'Souza was recommending surgery that would address the cartilage defect, any
instability in the ankle joint, and any instability in the lateral ligaments at the ankle joint itself. On this
date Dr. D'Souza opined that the osteochondral defect was causally related to the accident given that it
was a new injury and there was a bruising there. He further opined that the syndesmotic instability in the
tibia fibular area and the lateral ligament instability are causally related to the accident that occurred on
4/311 1, and surgery for these conditions would be causally related to the accident.
During his deposition Dr. D'Souza admitted that he did not know which side of the petitioner's
ankle she hit at the time of the injury. He also admitted that osteochondral defects can occur from the
myriad of mechanisms, and a direct blow is one of them. He further stated that the most common cause is
a twisting injury. He was of the opinion that if petitioner did not have instability and the pain on the
lateral side of her foot, and the osteochondral lesion was her only problem, he would not recommend
surgical intervention to fix a problem. Dr. D'Souza admitted that the petitioner was originally
asymptomatic on the medial aspect of her right ankle, and it wasn't until eight months later that she
reported any mild tenderness in that area. Dr. D'Souza believed that these findings correlate to the natural
history of osteochondral defects. He was of the opinion that all of the findings on the MRI were not
related to the anterior ligaments or the syndesmosis. He stated that these types of injuries may not be seen
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on an MRI done within a couple weeks of the injury, however if a repeat MRis done six months or year
later you see the ligaments disorder start to melt away. He also admitted that he could not opine that
petitioner had a syndesmotic injury without performing an examination under anesthesia since the MRis
and x-rays were inconclusive.
Based on the above, as well as the credible evidence, the arbitrator finds the petitioner has failed to
prove by a preponderance of the credible evidence that her current condition as it relates to her right foot
is causally related to the injury she sustained on 4/311 1. The arbitrator finds it significant that the
mechanism of petitioner's injury is inconsistent in the records as to whether or not she actually twisted
her ankle when she had the injury. The arbitrator also notes inconsistencies between the diagnostic
findings and petitioner subjective complaints. Additionally the arbitrator finds the opinions of Dr.
D'Souza appear to be based primarily on assumptions that are not supported by the credible medical
evidence. Dr. D'Souza admitted that there was no objective evidence to support a syndesmotic injury, and
had inconsistent opinions on the cause ofthe osteochondral defect. On 1/24/1 2 Dr. D'Souza could not
give an opinion on whether or not the osteochondral defect was causally related to the accident: and then
on 6/26/ 12 was of the opinion that the osteochondral defect was causally related to the accident given that
if was a new injury and there was bruising there. However, the arbitrator notes that Dr. D'Souza admitted
that he did not know which side of the petitioner's ankle she hit at the time of the injury. Although he
was of the opinion that the most common cause is a twisting injury, the evidence is inconsistent as to
whether or not petitioner twisted her ankle at the time of the injury.
Altematively, Dr. Krause was of the opinion that petitioner sustained an ankle contusion that was
causally related to the injury, but had resolved. He was also of the opinion that petitioner's medial talar
osteochondral lesion was also related to the injury, but noted that it was asymptomatic and did not require
any futiher treatment. He noted that despite petitioner's subjective complaints, when he pushed on the
area where the osteochondral lesion was located the petitioner had no pain.
Lastly, the arbitrator finds Dr. Krause's opinion that petitioner had a problem with symptom
magnification is supported by her prior medical records. After initially denying it, petitioner admitted
that it was possible that she had presented to the emergency room 34 times in a three year period
preceding the injury.
The arbitrator finds the opinions of Dr. Krause more credible in that they are more consistent with
the credible medical evidence than those of Dr. D'Souza. The arbitrator finds the opinions and
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recommendations of Dr. D'Souza are based on petitioner's subjective complaints, which are inconsistent
with the objective findings, and possibly related to her symptom magnification.
The arbitrator adopts the opinions of Dr. Krause and finds that as a result of the injury on 4/3/11
petitioner sustained a sprain/strain of the right lateral malleolus that had resolved, and a medial talar
osteochondral lesion, that was asymptomatic.
J . WERE THE MEDICAL SERVICES THAT WERE PROVIDED TO PETITIONER REASONABLE AND NECESSARY? HAS
RESPONDENT PAID ALL APPROPRIATE CHARGES FOR ALL REASONABLE AND NECESSARY MEDICAL SERVICES?

Having adopted the opinions of Dr. Krause with respect to the issue of causal connection, the
arbitrator finds all medical treatment after 11/21/11 , the date Dr. Krause examined petitioner and offered
his opinions, was not reasonable and necessary to cure or relieve petitioner from the effects of the injury
on 4/3/11. The arbitrator finds the subjective symptoms petitioner has, and continues to experience are
inconsistent with the diagnostic tests that have been performed. The arbitrator finds the petitioner has a
history of symptom magnification based on her 34 visits to the emergency room in the three year period
preceding the accident.
Based on the above as well as the credible evidence the arbitrator finds the respondent shall pay all
reasonable and necessary medical expenses petitioner incun-ed for her right ankle from 4/3/11 through
11/21/11 pursuant to section 8(a) and 8.2 of the Act. The arbitrator denies all medical treatment after
11121111 finding it was not reasonable or necessary to cure or relieve the petitioner from the effects of the
injury on 4/3/11.
K. IS PETITIONER ENTITLED TO ANY PROSPECTIVE MEDICAL CARE?

Throughout the medical evidence Dr. D' Souza has outlined various surgeries that he might
perform on petitioner while performing an examination under anesthesia. The arbitrator finds these
surgeries are not based on any credible objective evidence and therefore are not reasonable or necessary
to cure or relieve petitioner from the effects of the injury she sustained on 4/3/11. The arbitrator finds Dr.
D'Souza' s decision to perform surgery is based more on petitioner's subjective complaints than on the
credible objective evidence, and given petitioner' s history of symptom magnification the arbitrator finds
this troubling. The arbitrator also notes that Dr. D'Souza could not opine that petitioner has a
syndesmotic injury, and stated that if the osteochondral lesion was petitioner's only problem he would not
recommend surgical intervention to fix the problem. Given that there is no credible diagnostic evidence
to support a finding that petitioner has a syndesmotic injury the arbitrator finds the surgery recommended
by Dr. D' Souza is not reasonable or necessary.
Page 15

14I WC C0294

Based on the above as well as the credible evidence the petitioner's claim for prospective medical
treatment in the form of an examination under anesthesia with the possibility of unconfirmed additional
surgical procedures by Dr. D'Souza is denied.
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~ Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§S(g))

0 Second Injury fund (§8(e)l8)
0 PTD/Fatal denied
D None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Illinois \Vorkers' Compensation Conunission,
Insurance Compliance Division,
Petitioner,

vs.

No. I 0 INC 00592

David L. Greer, Individually & President, and JW Berry,
IndiYidually & Secretary, dfb/a/ Big D Enterprises, Inc.,
d/b!a Desperado's Lounge,
Respondents.
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DECISION AND OPINION REGARDING INSURANCE COMPLIANCE
Petitioner, the Illinois Workers' Compensation Conunission, Insurance Compliance
Division, brings this action, by and through the office of the Illinois Attomey General, against
the above-captioned Respondents, alleging violation of Section 4(a) of the Illinois Workers'
Compensation Act. Proper and timely notice was provided to Respondents David Greer and JW
Berry, and a hearing was held before Conunissioner Donohoo in Mt. Vemon, Illinois on
November 14, 2013. Respondents did not appear, and the hearing proceeded ex parte.
Petitioner alleged that Respondents knowingly and willfully lacked workers'
compensation insurance coverage from October 3, 2007, through April 5, 2011, which is 1,280
days. Petitioner sought a fine of $500.00 per day or $640,000.00. Respondents' last rumual
premium for workers' compensation insurance was SI,018.00, which equates to $2.79 per day.
The daily rate times 1,280 days equals $3,571.20, so the total fme for non-compliance sought by
Petitioner was $643,571.20. The Injured Workers' Benefit Fund paid out $4,803.73 to
Respondent's injured worker, DeLynn Willett, pursuant to the Commission's July 27, 2012
Decision, which reversed Arbitrator Nalefski's denial of the claim.
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After considering the entire record, the Conunission finds that Respondent knowingly
and willfully violated Section 4(d) of the Act and Section 7100.100 of the Rules Governing
Practice before the Illinois Workers' Compensation Conunission for a period of 299 days, from
June 12, 2010, the date of Ms. Willett's accident, through April 6, 2011, the date Respondent
obtained workers' compensation insurance coverage. The Commission finds that, as a result of
Respondent's non-compliance, he shall be held liable and pay the following: ( 1) a fine of
S100.00 per day for every day of non-compliance or $29,900.00; (2) the amount of premium
saved by Respondent's non-compliance, $2.79 per day for 299 days, or $834.21; (3) plus the
amount paid out to Ms. Willett by the Injured Workers' Benefit Fund, $4,803. 73, for a total fine
of$35,537.94, pursuant to Section 4(d) of the Act and Section 7100.100(b)(l )(2) of the Rules for
the reasons set forth below:
FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Petitioner presented Joseph Stumph, an investigator for the Insurance Compliance
Division of the Illinois Workers ' Compensation Commission, as a witness at hearing before
Conunissioner Donohoo on November 14, 2013.
2. Investigator Stumph testified that he checked Big D Enterprises in INCI and other
relevant databases and found no current insurance. An inquiry in the POC database shO\'ved no
coverage from October 3, 2007 to April 6, 2011.
3. On February 28, 2011, Petitioner issued a Notice of Non-Compliance, demanding
proof of Workers' Compensation insurance. A Notice of Insurance Compliance Hearing
followed on March 28, 2011 , setting a hearing date for November 14, 2013. PX2. Respondent
Greer phoned Investigator Stumph and advised him that he had purchased the business in
September 2006; he denied having any employees and stated that Ms. Willett was drunk,
engaged in horseplay, and was not on duty when she fell behind the bar on June 12, 2010,
breaking her right wrist in t\vo places.
4. Respondents subsequently obtained insurance, effective April 6, 2011 through April 6,
2012.
5. On July 14, 2011, DeLynn Willett and Respondents tried her injury case before
Arbitrator Nalefski in Herrin, Illinois. PX4. Arbitrator Nalefski issued his decision on
September 6, 2011, denying Ms. \Villett's claim for failure to prove her employee status at the
time of accident. The Arbitrator found that although Ms. Willett was employed as
manager/bartender of Respondent, she failed to prove that she was on duty at the time of her
injury or that she was not engaged in horseplay, so that her injury did not arise out of her
employment as bartender.
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6. On September 27, 2011, Respondent Greer agreed to a $6,000.00 fine for noncompliance with Section 4(d) of the Act, payable at S500.00 per month for one year, and to
accept liability for Petitioner's workers ' compensation benefits related to her wrist injury. PX3.
Respondent made payments to the State ofS500.00 on November 1 and November 25, 2011, but
failed to make any other payments.
7. Ms. Willett appealed the denial of her injury claim to the Conm1ission, which issued
its Decision on July 27, 2012, reversing Arbitrator Nalefski's denial. The Commission found
that, although Ms. Willett was not scheduled to work the night of June 12, 2010, she was called
in to assist the bartender. She slipped on water undemeath the sink and fell onto her right hand,
resulting in a compound fracture. Respondents argued that Ms. Willett was intoxicated and
engaged in horseplay at the time of her injury. The Commission found there was no reliable
evidence that Petitioner was drinking or involved in horseplay and awarded her medical
expenses and 7.5% loss of use of the right hand. PX5. Neither party appealed the Conunission
decision.
8. Investigator Stumph testified that Respondent Greer closed the business in February
2012; its \Vorkers' compensation insurance was cancelled on February 18, 2012 for nonpayment
of premiums. PX6.
9. On October 23, 2013, Investigator Stumph received a phone call from Respondent
Greer, who stated he had received notice of the review hearing, but was very ill, almost blind,
and could not attend. Stumph advised Respondent Greer that the hearing would proceed on
November 14, 2013, whether or not he was present. Neither Respondent Greer nor Respondent
Berry appeared at hearing before Commissioner Donohoo.
Section 4 of the Act, providing for penalties and fines for non-compliance, was codified
July 1, 2005. The Conunission finds that Respondents are subject to the Act as employers.
Section 4 of the Act requires all employers within the purview of the Act to provide workers'
compensation insurance for the protection of their employees. The Commission finds that
Respondents were in violation of Section 4(d) of the Act for a period of299 days, from June 12,
2010, the date of accident, through April 6, 2011, the date Respondents obtained workers'
compensation insurance coverage.
The Commission further finds that Respondents willfully and knowingly failed to acquire
workers' compensation insurance for 299 days after receiving notice of non-compliance. It is
evident that Respondents were aware that they were operating a business without the workers'
compensation insurance coverage required by the Act. After reviewing all of the evidence, the
Conunission finds that Respondents did not provide a persuasive reason for their failure to obtain
\vorkers' compensation insurance after a notice of non-compliance was issued. The Conunission
also notes that Respondent Greer entered into a settlement agreement with the State for $6,000
plus the cost of Petitioner's benefits due under the Act, and paid only $1,000 before defaulting
on the agreement. Therefore, the Commission orders Respondents to pay $100.00 per day for

.

.
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every day of non-compliance with the Act, or $29,900.00; plus the amount ofthe premium saved
by Respondents' non-compliance, $2.79 per day for 299 days, or $834.21; plus the amount paid
out to Ms. Willett by The Injured Workers' Benefit Fund, $4,803.73, for a total fine of
$35,53 7.94. Respondents shall receive credit for the $1,000.00 paid toward the settlement
agreement, leaving S34,537.94 due and owing.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondents, David
Greer and JW Berry, individually and as officers, doing business as Big D Enterprises, Inc. and
Desperado's Lounge, pay to the Illinois Workers' Compensation Conunission the sum of
$34,53 7 .94, as provided in Section 4( d) of the Act and Section 7100.1OO(b)(1 )(2) of the Rules.
Bond for the removal of this cause to the Circuit Court by Respondents is hereby fixed at
the sum of$35,000.00. The Party conunencing the proceedings for review in the Circuit Court
shall file with the Conunission a Notice oflntent to File for Review in Circuit Court.
DATED:

APR 2 4 2014
Daniel R. Donohoo

drd/dak
r-11 / 1411 3
68

Ruth W. \Vhite
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)
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Harold Fl)'lm,
Petitioner,

vs.

Cerro Flow Products, Inc.,
Respondent.

No. 11 we 01237
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DECISION AND OPINION ON REVIEW

Timely Petition for Review under § 19(b) having been filed by Petitioner herein and notice given
to all parties, the Conm1ission, after considering, the issues of temporary total disability, causal
cmmection, prospective medical expenses and penalties and attomeys' fees and being advised of the
facts and law affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed on March 14, 2013 is hereby afftrmed and adopted.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby ftxed at the sum
of $100.00. The pa11y conunencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.
DATED:

APR 2 4 2014
Daniel R. Donohoo

o-02i25/14
drd/wj
68
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DISSENT

I respectfully dissent fi·om the majority who affirmed and adopted the decision of Arbitrator
Granada, which held Petitioner failed to meet his burden of proof regarding the issue of causal
cOimection between Petitioner's psychiatric and psychological condition and his accident of January 5,
2009. Petitioner, who had worked for Respondent for 25 years as an electrical supervisor, slipped and
fell on oil while walking toward a furnace on January 5, 2009. He sustained injuries primarily to his
lower back, and also complained of neck and right shoulder pain. Petitioner was able to perfonn all of
his work activities without issue up to the date ofthe accident. He was responsible for the electrical and
telephone systems of the entire plant. In addition to supervising the electricians of the plant, his duties
required him to stand, walk, twist, tum, push, pull, bend, stoop, lift, can-y, crawl and climb on cranes and
ladders. He had no prior injuries to his back or neck, and no prior history of depression or psychological
treatment.
Petitioner sought medical treatment shortly after his 'vork related injury. On March 17, 2009,
Petitioner saw Dr. Rutz, an orthopedic surgeon, for a spinal consultation in conjunction with his back
and neck problems. Petitioner testified he began experiencing depression within the first two months
following the accident. He reported his depression to his treating physician, Dr. Rutz. However, Dr.
Rutz was concentrating on his back problems. Over the course of nearly three years, he perfonned a
total of three surgeries on Petitioner's lower back, fusing L3-S 1. Dr. Rutz never placed him at maximum
medical improvement or released him from low back care. Dr. Rutz has yet to initiate any treatment of
the neck.
In September 2011, Petitioner testified he attempted to return to work with significant limitations
and restrictions of four hours a day, per Dr. Rutz's orders. Petitioner testified that on October 4, 2011,
while attempting to work a four hour day within Dr. Rutz's restrictions, he was suffering fi·om severe
pain and depression. Petitioner testified that on that date he "just lost it." He was teary eyed, could not
think, felt like life was over and was in extreme and unrelenting pain. Petitioner stated that while he was
only expected to perfonn sedentary work, he simply could not work or concentrate due to the severe
fatigue, depression and pain.
On that same day, Petitioner's wife secured an appointment for him to see his primary care
physician, Dr. Hollie. Dr. Hollie examined him, diagnosed acute stress reaction, referred Petitioner to
pain management and took him off work. As a result of his condition, Petitioner was unable to attend the
functional capacity evaluation, which was scheduled for the following day. Petitioner contacted Dr.
Rutz's office and was told to call back after he was doing better and they would reschedule the
functional capacity evaluation. They did not reschedule it. Subsequently, all medical benefits were
eliminated by the workers' compensation can·ier. Petitioner made multiple attempts to retum to Dr. Rutz
for treatment, as well as, to reschedule the functional capacity evaluation. However, all attempts were
denied.
On October 17, 2011, Dr. Hollie issued a report, which among other conditions, noted that
Petitioner's once-controlled hypertension was now uncontrolled due to his pain and mood disturbances.
Multiple requests were made to Respondent to provide Petitioner treatment as requested by Dr. Hollie.
Yet, Petitioner never received the necessary treatment.

11 we 01237
Page 3

14IWCC0298

In light of his declining condition, on January 17, 2012, Petitioner was refetTed to Dr. Stillings
by his attomey for a psychiatric Section 12 exam. Dr. Stillings is a practicing board certified
psychiatrist. In addition to his private practice, Dr. Stillings does independent psychiatric examinations
in workers' compensation matters on behalf of both petitioners and respondents. Notably, Dr. Stillings
testified that on several occasions he has provided Section 12 exams and testified on behalf of
respondents' insurance carriers. Dr. Stillings testified that at the time of his evaluation, Petitioner
complained of severe low back pain, rating it 7-10/ 10. He reported sleeplessness, poor appetite, a 50
pound weight loss, spontaneous crying spells, insonmia, poor concentration, fatigue, feelings of
helplessness, worthlessness, and thoughts that life was not \Vot1h living. Dr. Stillings testified that he
perfonned psychiatric testing. In addition to revealing anxiety and depression, the testing also showed a
high degree of psychological distress and a low degree of psychological efficiency. He stated that
Petitioner had experienced "serious personality deterioration." Dr. Stillings further found Petitioner's
condition to be poor; he had cognitive impainuent, disorganized thinking and slow mental processing
speed. These were all symptoms of Petitioner's clinical depression. Based on Dr. Stillings' review of
the medical records, deposition testimony, testimony of Petitioner's primary care physician, the history
provided by Petitioner, as well as, the psychological testing and mental status examination, Dr. Stillings
opined Petitioner's cutTent condition was causally related to the January 5, 2009, work injury. He
diagnosed Petitioner with a mood disorder and a pain disorder. Dr. Stillings stressed Petitioner had no
preexisting psychiatric problems. Dr. Stillings testified Petitioner v. ras unable to work due to his
psychiatric condition. Dr. Stillings concluded that Petitioner "absolutely" required aggressive psychiatric
treatment.
Petitioner saw Dr. Hollie again on March 9, 2012. Dr. Hollie noted that Petitioner's condition
was "worsening." Petitioner's weight was now down to 147 pounds. Again on May 23, 2012, Dr.
Hollie's notes reflect continued complaints ofback pain, sleep disturbance and decreased concentration.
He testified that Petitioner had always been a "very upbeat, happy-go-lucky guy" and that he had never
seen Petitioner so depressed. Noting Petitioner's blood pressure was out of control, Dr. Hollie opined
this was a result of the pain and that Petitioner was unable to work.
But for the appeal process and the ability to scribe a dissent, tllis case illustrates the utter
breakdown in the system. Despite uncontradicted and unrebutted evidence to the contrary, the arbitrator
erroneously found there was no causal c01mection between the admitted \\'Ork accident and the resulting
psychiatric/psychological condition of Petitioner. Unlike so many cases that tum on which expert is to
be believed, this case has only the testimony of one psychiatric expert witness, Dr. Stillings, a board
cet1ified psychiatrist. He is indeed independent as he has previously testified as much for respondents as
he has for petitioners. Dr. Stillings opined that Petitioner's current psychiatric condition is causally
related to the January 5, 2009 work injury. Dr. Stillings diagnosed Petitioner with a mood disorder and a
pain disorder. He noted that Petitioner had no preexisting psychiatric problems. Dr. Stillings testified
quite credibly that Petitioner is unable to work due to Ius psychiatric condition. Dr. Stillings opinion was
buttressed by the testimony of Dr. Hollie, Petitioner's primary care physician since 2005. Dr. Hollie
repeatedly conuuented on Petitioner's downward spiral.
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In his depressive state, Petitioner felt he could not attend the functional capacity evaluation, but
was told by the orthopedic surgeon office that Petitioner could reschedule it when he was feeling better.
That did not happen, the office would not reschedule. All medical and temporary total disability benefits
were cut off when Petitioner attempted to reschedule his functional capacity evaluation. The functional
capacity evaluation was scheduled by his orthopedic surgeon, who coincidentally was provided by
Respondent's insurance can·ier. Petitioner was initially refen·ed to this orthopedic surgeon office by
Respondent; the office that would not reschedule the functional capacity evaluation. Also fi·om a purely
physical/medical view, Petitioner has never reached maximum medical improvement. Petitioner clearly
requires additional medical treatment. Respondent obviously etTed when it cut off Petitioner's treatment.
Once Petitioner's temporary total disability benefits were cut off, he attempted to apply for short
tenn disability. But Petitioner's condition was viewed as workers' compensation and he was denied.
Consequently, Petitioner was getting neither temporary total disability benefits nor short tem1 disability.
Petitioner is financially suffering because ofRespondent's actions.
Petitioner undoubtedly met his burden and proved that his mental and physical conditions of illbeing are causally cotmected to his work related injury. Dr. Stillings provided the only and unrebutted
opinion regarding Petitioner's psychological issues. He diagnosed Petitioner with several disorders and
opined these were a direct result of the work injury. For all of the reasons stated.above, 1 c;lissent from

themajority.

:~ ~

Thomas J. Tyrrel

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

FLYNN, HAROLD

Case#

11WC001237

Employee/Petitioner

CERRO FLOW PRODUCTS INC
Employer/Respondent

On 3/14/20!3, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
lf the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

HENNESSY LAW FIRM LLC
CYNTHIA HENNESSY
425 N NEW BALLAS RO SUITE 280
STLOUIS, MO 63141

0507 RUSIN MACIOROWSKI & FRIEDMAN LTO
THEODORE J POWERS
10 S RIVERSIDE PLZ SUITE 1530
CHICAGO, IL 60606

·- -STATE OF ILLINOIS

0

)

0

)SS.
COUNTY OF Williamson

0

)

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§8(g))

Second Injury Fund (§8(e)l8)

r2] None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
l9(b)

Harold Flynn

Case#

11 we 1237

EmployeeJPetitioner

Consolidated cases: n/a

v.

Cerro Flow Products Inc.
Employer/Respondent

14 IVi CC0296

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of
Herrin, IL, on November 14, 2012. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

C.

0

Did an accident occur tl)at arose out of and in the course of Petitioner's employment by Respondent?

D.

0
0

What was the date of the accident?

E.

Was timely notice of the accident given to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.

H.
I.
J.

0
0
0
0

What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services'?
K. [8J Is Petitioner entitled to any prospective medical care?
L.

0

N.

0

What temporary benefits are in dispute?
D TPD
0 Maintenance
1:8J TID
M. ~ Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?

o. [8] Other Whether Petitioner engaged In any injurious practice
/Ct\rbDtt:l9(b} 21/0 /00 lV. Randolph Str~~~ 18·200 Chicago.IL 60601 JJ218/4-661/ Toll.fru 8661352·3033 Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6181346·3450 Peoria 3091671·30/9 Rockford 8151987·7292 Springfield 2171785-7084
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On the date of accident, January 5, 2009, Respondent was operating under and subject to the provisions of
the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $105,245.40; the average weekly wage was $4,407.90.
On the date of accident, Petitioner was 62 years of age, married with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TID, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Petitioner failed to meet his burden of proof regarding the issue of causal connection between his psychiatric or
psychological condition and his accident from January 5, 2009.
Petitioner's claim for TID benefits are denied.
Petitioner's claim for prospective medical care as they relate to his psychiatric or psychological condition are denied.
Petitioner's Petition for Penalties under Section 19(k) and 19(d) and Petition for Attorney's Fees is denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shaH be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

STATEMENT OF INTEREST RATE

2126/13
Date

Sign ture of Arbitratm

ICArbDc:c 19(b)

MAR 14 2013

..
Harold Flynn v. Cerro Flow Products, Inc., 11 WC 1237
Attachment to Arbitration Decision
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Findings of Fact
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There is no dispute that the Petitioner was injured while working on January 5, 2009. At the time,
Petitioner was an electrical supervisor, whose job duties included the supervision of employees and being
responsible for the entire electrical system. Additionally, he would assist electrical workers, which
would involve standing, lifting, carrying items and utilizing cranes and ladders. On January 5, 2009,
Petitioner slipped and fell, landing on his buttocks. He complained of pain to his right shoulder, neck,
low back, radiating down his right leg. Petitioner continued to work for weeks following this incident.
On March 17,2009, Petitioner saw Dr. Rutz, an orthopedic specialist. On November 20, 2009, Dr. Rutz
performed L3-4 and L4-5 decompression and discectomy. The post-operative diagnoses were L3-4 and
L4-5 lumbar spine stenosis and lumbar radiculopathy. The surgery relieved Petitioner's leg pain and he
was able to return to light duty work three weeks later with a 20-pound lifting restriction. Petitioner later
continued to experience leg and back pain. On February 11, 2010, an MRI revealed grade one
retrolisthesis ofL3, L4 and L5 unchanged. Noting that his leg pain bad returned, Dr. Rutz planned to
perform an L3-5 revision decompression and TLIF. This surgery was performed on April 7, 2010. Dr.
Rutz allowed Petitioner to return to sedentary duty on June 14, 2010. Reporting low back pain with
prolonged sitting, ivlr. Flynn was restricted to work only four hours a day. On August 15, 2010, Petitioner
reported pain and numbness in his lower back, radiating to his anterior thighs. Dr. Rutz ordered a CT
myelogram. The myelogram showed an L2-3 retrolisthesis with broad-based disc bulge, facet
arthropathy, and ligamentous hypertrophic changes, resulting in moderate central canal stenosis and
moderately severe bilateral neural foramina! encroachment. Petitioner then had a third surgery. On
November 17, 2010, Dr. Rutz performed an L2-3 TLIF with a prosthetic inter-body device, removal of
posterior instrumentation at L3-4, placement of posterior instrumentation L2-3, L3-4, and L4-5, posterior
fusion at L2-3, and right iliac crest bone grafting. Petitioner followed up with Dr. Rutz on December 2,
2010 and reported his leg pain was gone.
James Coyle, M.D. conducted an IME on behalf of the Respondent on July 20, 2011. Noting multiple potential
sources of pain, Dr. Coyle opined Mr. Flynn was incapable of working in more than a very sedentary capacity
with intermittent sitting and walking and no significant lifting.
Petitioner followed up with Dr. Rutz on September 13,2011 and reported progressively increasing back
pain. Dr. Rutz noted that the facet blocks did not provide any improvement to his back pain. Dr. Rutz
ordered an FCE and told Petitioner he could work four- hour days in a sedentary capacity, and instructed
him to return to the office following the FCE.
Petitioner did not attend the FCE and testified that he tried to re-schedule the IME. Dr. Rutz testified that
Petitioner did not attend the follow-up appointment scheduled after the FCE. Dr. Rutz opined that
Petitioner was close to being at MMI as of September 29, 2011 . Petitioner testified that he tried to return
to work in September, 2011 with the restrictions of a four hour work day in a sedentary capacity, but he
felt depressed and pain.
Instead of returning to Dr. Rutz, Petitioner saw his primary care physician, Dr. Hollie. He complained of
poor appetite, weight loss, depression, and anxiety. Dr. Hollie took Petitioner off work, referred him to
pain management and diagnosed weight loss, acute stress reaction and sleep disturbance. On October 17,
2011, Dr. Hollie issued a report stating that Mr. Flynn was suffering from an acute stress reaction and

. Harold Flynn v. Cerro Flow Products, Inc., 11 WC 1237
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sleep disturbances resulting in weight loss, attributing it to the pain incurred as a result of the back
injuries and ensuing surgeries.
·
On referral by his attorney, Petitioner saw Dr. Stillings for a psychiatric consultation on January 17,
2012. Dr. Stillings diagnosed Petitioner with a mood disorder and a pain disorder- both of which he
opined was related to his January 5, 2009 work accident. He further opined that the Petitioner was totally
disabled as a result of his psychiatric conditions.
Petitioner testified that he no longer enjoys his outdoor hobbies of fishing, hunting or working on his own
cars. He confirmed that although he is still an employee of the Respondent, he cannot work there
because of his depression, inability to focus and his complaints of pain.
On cross-examination, Petitioner confirmed that he did not receive any referrals for psychiatric treatment
from Dr. Rutz, Dr. Hollie or Dr. Coyle .. He further confirmed that the first psychiatric treatment with Dr.
Stilling was arranged through his attorney. Petitioner also admitted that he has been able to shoot deer
from his window, despite his inability to hunt. Respondent also offered into evidence a video showing
Petitioner spending time at a Mercedes Benz dealership, where he is seen socializing, eating and having
some refreshments.

Based on the foregoing, the Arbitrator makes the following conclusions:
1. Petitioner failed to meet his burden of proof regarding the issue of causation as it relates to his
alleged psychiatric condition. While there is no doubt that the Petitioner sustained a serious injury
involving his back that required 3 surgeries, the Petitioner's psychiatric condition of depression and
anxiety was never raised by his treating physicians or the Respondent's IME in almost three years
following his accident. The Arbitrator notes that Petitioner's psychiatric condition did not become
a debilitating condition until he was on the verge of being placed at MMI by his own treating
physician, Dr. Rutz. In fac~ when Dr. Rutz ordered an FCE to determine Petitioner's ability to
return to work, Petitioner did not attend the FCE and instead went to his primary care physician,
who noted among other various conditions, an "acute stress reaction." And instead of being
referred for psychiatric treatment by any of his treating physicians, the Petitioner was referred by
his attorney to Dr. Stillings for a psychiatric IME in what appears to be a not-so-subtle attempt to
establish permanent total disability based on a psychiatric condition. It bears repeating that the
Petitioner's psychiatric condition did not become a bar to returning to work until Petitioner was sent
for an FCE by his own treating orthopedic surgeon. All of these facts, lead the Arbitrator to
conclude that there is a serious lack of credibility on the part of the Petitioner regarding the issue of
causation.
2. Petitioner failed to prove he is entitled to TID beyond September 29, 2011. Again, the Arbitrator
questions the Petitioner's credibility on this issue based on the dubious timing of events. In this
case, Petitioner was scheduled by his own treating orthopedic surgeon, Dr. Rutz to undergo an FCE
to determine what, if any, work Petitioner could possibly perform. Petitioner chose not to attend
the FCE and instead went to his primary care physician with complaints of anxiety, depression, etc.
Petitioner is then taken off work based on these psychiatric complaints, despite the fact that the
primary care physician does not make any referral for psychiatric treatment. Petitioner does not
return to Dr. Rutz, who had been treating him for his back condition for years, and instead goes to
see a doctor referred by his attorney for a psychiatric IME. The Arbitrator also notes the blaring
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inconsistencies between what the Petitioner testified he could not do, and what was revealed on
cross-examination. This includes the ability to shoot deer from his kitchen window, despite
Petitioner's testimony that he could no longer hunt. Also, the Petitioner claimed he could not sit for
longer than 20 minutes, yet he was able to sit through the arbitration hearing that lasted well over an
hour, as well as drive the long distance from his home in Missouri to the hearing site. Petitioner is
also seen a number of times socializing at a Mercedes Benz dealership, which is in stark contrast to
his testimony that made it sound like he was relegated to spending all day on his back. Based on
the lack of credibility, the Arbitrator denies the Petitioner any TID beyond September 29, 2011,
which is the date Petitioner's treating physician, Dr. Rutz testified the Petitioner was near MMI.
Because of the Petitioner's credibility issues, it is difficult to determine if the Petitioner is entitled
to any TTD.
3.

Based on the findings above, the Petitioner's request for prospective medical care as it relates to his
psychiatric condition is hereby denied.

4.

The Petition for Penalties and Attorney's fees is denied, based on the findings above.

12 we 39335
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STATE OF ILLINOIS

)

D Affirm and adopt (no changes) [J Injured Workers' Benefit Fund (§4(d))

) ss. D Affirm with changes
COUNTY OF CHAMPAIGN

)

D Reverse

~Modify up

0

Rate Adjustment Fund (§S(g))

D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Kent McFall,
Petitioner,

14I\VCC0297
NO: 12 we 39335

vs.

The Sygma Network, Inc.,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the sole issue of nature and extent, modifies the
Decision of the Arbitrator as stated below, and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
In his Statement of Exceptions, Petitioner argues that the Arbitrator "failed to fully
address the nature and extent of Petitioner's injury" and asks the Commission to modify the
permanency award to be more consistent with prior Commission decisions. After a complete
review of the record, the Commission finds that the Arbitrator did fully address the full nature
and extent of Petitioner's injury and awarded permanency benefits based on the evidence
provided and the American Medical Association (hereinafter "AMA") guidelines, as required by
the Workers' Compensation Act (hereinafter "Act"). However, the Commission finds that
Petitioner suffered a greater degree of permanent disability than assessed by the Arbitrator.
As noted by the Arbitrator, Petitioner's accident occurred after the September I, 2011
changes to the Act establishing the following criteria for the determination of permanent partial
disability:
"(a) A physician licensed to practice medicine in all of its
branches preparing a permanent partial disability
impairment report shall report the level of impairment in
writing.
The report shall include an evaluation of

12 we 39335
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medically defined and professionally appropriate
measurements of impairment that include, but are not
limited to: loss of range of motion; loss of strength;
measured atrophy of tissue mass consistent with the injury;
and any other measurements that establish the nature and
extent of the impairment. The most current edition of the
American Medical Association's "Guides to the Evaluation
of Permanent Impairment" shall be used by the physician in
determining the level of impairment.
(b) In determining the level of permanent partial disability,
the Commission shall base its determination on the
following factors: (i) the reported level of impairment
pursuant to subsection (a); (ii) the occupation of the injured
employee; (iii) the age of the employee at the time of the
injury; (iv) the employee's future earning capacity; and (v)
evidence of disability corroborated by the treating medical
records. No single enumerated factor shall be the sole
determinant of disability. In determining the level of
disability, the relevance and weight of any factors used in
addition to the level of impairment as reported by the
physician must be explained in a written order." 820 ILCS
305/8.1b (2013)

In his Statement of Exceptions, Petitioner lists several Commission decisions by which claimants
with a neck injury who underwent fusion surgery were awarded between 20% and 35% loss of
use of the person as a whole. These Commission decisions are, as are the AMA guidelines,
simply one more component to consider in deciding the issue of permanent disability. In
determining Petitioner's permanent disability, we must, as did the Arbitrator, consider each part
of Section 8.1 b of the Act, as well as the evidence provided at hearing and prior Commission
decisions.
In following the criteria laid out in Section 8.1 b, the Commission notes that:
o

Petitioner's treating physician, Dr. Stephanian, found, per
the AMA guidelines, that Petitioner was "doing extremely
well" and had "complete resolution of the pain in his neck,
shoulder and arm" with only "very minimal and occasional
discomfort at the base of the neck." (RX I) Petitioner
reported during that November 16, 2012 visit that he had
"marked improvement in his strength as well as range of
motion." Dr. Stephanian found that Petitioner had "had a
nice outcome from his recent anterior cervical interbody
fusion" and released Petitioner to return to work without
restrictions.
During a prior visit, on October 19, 20 12, Dr.
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Stephanian declared Petitioner to be at maximum medical
improvement and determined that Petitioner "has
approximately a 10% impairment of the whole person for
this particular injury based on standard AMA guidelines."
(PX3,RX2) Dr. Stephanian released Petitioner to return to
work without restrictions and indicated that Petitioner is
"able to drive commercial vehicles with no issues. Able to
do line haul work."
o

Petitioner returned to work as a truck driver, the same job
he held, pre-accident, with Respondent. (T.14, 32)

o Petitioner was 41 years old at the time of the accident.
(AXI, AX3)
o

Petitioner testified that he continues to have left arm pain
and loss of strength and continues to take pain medication.
(T.33, 35) However, Dr. Stephanian specifically found that
Petitioner's "residual aches and pains in the arms ... are
unrelated to the surgery" and suggested that Petitioner
might want to see a rheumatologist "at some point in the
future to look into this further." (PX3, RX2) Furthermore,
Petitioner admitted that the pain medications he takes are
from his 1st surgery, which was for his low back and is
unrelated to the March 15, 2012 accident. (T.35) This is
further supported by the medical records which indicate
that Petitioner was taking these medications before the
March 15, 2012 accident. (PXl} Finally, as mentioned
earlier, on November 16, 2012, Dr. Stephanian specifically
found that Petitioner's neck, shoulder and arm symptoms
had completely resolved. (RXI)

The Commission further notes that while Petitioner's neck pain has resolved overall,
during his last visit with Dr. Stephanian, Petitioner was still complaining of "occasional
discomfort at the base of the neck." (RXI) And while Petitioner has been able to return to work
as a truck driver, his pre-accident occupation, he admitted that he now drives shorter distances as
a truck driver for a new employer. (T.33) Finally, the Commission notes that Petitioner continues
to take pain medication, and while it is the same pain medication he was taking prior to the
March 15, 2012 accident for an unrelated low back issue, Petitioner also takes it for his
occasional neck symptoms. (T.33, 35) Considering the substantial neck injury Petitioner
suffered, the fact that he had to undergo a C7-T1 fusion surgery with instrumentation, that he has
returned to work without restrictions, that he continues to suffers from occasional neck
symptoms, and the amounts traditionally awarded in cases such as these, the Commission finds
that Petitioner suffered a 22-1/2% loss of use of the person as a whole.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
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Arbitrator filed on October 18, 2013, is hereby modified as stated above, and otherwise affirmed
and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $492.51 per week for a period of 112.5 weeks, as provided in §8(d)2 of the Act, for
the reason that the injuries sustained caused the 22-1/2% loss of use of the person as a whole.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $55,500.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to Fil('r~eview in Circuit. Court.
DATED: APR
MJB/ell
o-04/08/14
52

2 8 2014
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NOTICE OF ARBITRATOR DECISION
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McFALL, KENT
Employee/Petitioner

Case#

12WC039335
13WC000294

THE SYGMA NETWORK INC
Employer/Respondent

On 10/18/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.15% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1608 MOSS & MOSS PC
DAVID MOSS
122 WARNER CT PO BOX 655
CLINTON, ll61727·0655

2965 KEEFE CAMPBELL & BIERY ASSOC LLC
JOHN CAMPBELl
11 B N CLINTON ST SUITE 300
CHICAGO, IL 60661
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STATE OF ILLINOIS

D Injured Workers' Benefit Fund {§4(d))

)

0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
IZJ None of the above

)SS.
COUNTY OF Champaign

)

ILLINOIS WORKERS' CO:MPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

KENT MCFALL

Case # 12 WC 039335

Employee/Petitioner

v.

Consolidated cases: 13 WC 000294

THE SYGMA NETWORK, INC.
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable Nancy
Lindsay, Arbitrator of the Commission, in the city of Urbana, Illinois, on August 22, 2013. By stipulation,
the parties agree:

On the dates of accident, March 15, 2012 and April 9, 2012, Respondent was operating under and subject to the
provisions of the Act.
On these dates, the relationship of employee and employer did exist between Petitioner and Respondent.
On these dates, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of the accidents was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accidents.
In the year preceding the injuries, Petitioner earned $46,684.00, and the average weekly wage was $820.85.
At the time of the injuries, Petitioner was 41 years of age, married with 1 dependent child.
Necessary medical services and temporary compensation benefits have been provided by Respondent.
In 13 WC 000294 (D/A: 4.9.12) Respondent shall be given a credit of $14,228.76 foriTD, $255.38 for
TPD, $0 for maintenance, and $0 for other benefits. With regard to that case Petitioner was temporarily totally
disabled from 4.22.12 to 10.20.12 (a period of 26 weeks) and temporarily partially disabled from 4.17.12 to
4.21.12 (a period of 517 weeks).
ICArbDuN&E 2110 100 IV. Randolph Street #8·200 Chicago, IL 60601 J/21814-661 I Toll-free 8661352-JOJJ Wtb .sitt· www.iwcc il gov
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After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.
ORDER

Respondent shall pay Petitioner the sum of $492.51/week for a further period of 87.5 weeks, as provided in
Section 8(d)2 of the Act, because the injuries sustained caused 17.5% permanent loss of use of the man

as a whole.
Respondent shall pay Petitioner compensation that has accrued from March 15, 2012 through August 22,
2013, and shall pay the remainder of the award, if any, in weekly payments.
Unless a Petition for Review is filed within 30 days after receipt of this decision,
and a review is perfected in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

October 14. 2013
Date

ICArbDecN&E p .2

\)~ 1 s 7.\l\l

2
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McFall v. Sygma Network, 12 WC 39335 and 13 WC 000294
These cases were consolidated at the time of arbitration and the attorneys requested that one decision issue for
both cases.

The Arbitrator finds:
Petitioner began working for Respondent on January 5, 2009. Petitioner is employed as a truck driver.
Petitioner testified that his job duties involve driving a semi-tractor trailer rig as an over-the-road truck driver.
Petitioner testified that on March 15,2012 (12 WC 39335), he was getting out of his truck when he tripped over
computer wires which were running through his truck cab, and he fell out of the cab, a distance of
approximately 5 Vz feet, landing on his left side and left shoulder. At that time, Petitioner experienced a
burning sensation and pain between his shoulder blades. Petitioner testified that he gave notice of this incident
to Mike Durant. Petitioner testified that he continued to work his regular job duties following this incident.
There was no medical Lr~alrnc:nt incuiTed as a result of this incident.
Petitioner testified that as he continued to work, he also continued to notice pain.
On April 9, 2012, (13 WC 000294), Petitioner, while in Indianapolis, was reaching up to open trailer doors. As
Petitioner was opening the trailer doors, he experienced extreme pain down his left arm.
Petitioner called
Respondent and reported this incident. Following his call to Respondent, Petitioner drove from Indianapolis,
Indiana to Danville, Illinois. On April 9, 2012, Petitioner was seen at Carle Clinic in Danville, Illinois. At that
facility, Petitioner was seen by Dr. Allison Jones, M.D., through the Occupational Medicine Department (PX 1).
Petitioner was released to modified work and told to use a TENS Unit, which he had from a prior back surgery.
Petitioner was also prescribed physical therapy at UAP Clinic.
Physical therapy commenced at UAP Clinic on April 13, 2012. On April 16, 2012, Petitioner returned to Dr.
Jones. At that time, modified work was continued and an MRI was prescribed. (PX 2)
On April 23, 2012, Petitioner was seen by Dr. Chen. Dr. Chen renewed the prescription of an MRI and
instructed Petitioner to not work. The MRI was performed on May 3, 2012. In follow up on May 10, 2012, Dr.
Chen interpreted the MRl as revealing a large herniated nucleus pulposus at C7-T1, and a central protrusion at
C5-C6 or C6-7I. Petitioner was prescribed to be off work. Petitioner was also prescribed an injection. Petitioner
underwent an epidural steroid injection at that time. In follow up on July 12, 2012, Petitioner was continued off
work and received his second epidural steroid injection. (PX 2)
On August 17, 2012, Petitioner was again seen by Dr. Chen, who continued to assess neck pain and noted a disc
herniation at C6-C7 and C7-Tl. Petitioner was continued off work. Physical therapy was prescribed at Union
Hospital. Physical therapy began September 25, 2012.
Petitioner was referred by Dr. Chen to Dr. Stephanian (PX 3) Petitioner was initially seen by Dr. Stephanian on
August 30, 2012. At that time, Petitioner was prescribed surgery for a herniated disc at C7-Tl. On September
I

The MRI report states C6-7 in the Findings; CS-6 in the Impression. (PX 3)
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12, 2012, Petitioner underwent an anterior cervical microdiscectomy at C7-T1, interbody fusion with allograft
bone, anterior spinal instrumentation with Orion plate. The surgery was performed at Union Hospital and there
were no complications. (PX 2) Petitioner followed with Dr. Stephanian on September 21, 2012. At that time,
Petitioner was released to return to work light duty restrictions and prescribed physical therapy. Follow-up
examinations were performed through October 2012. At the time of the October 12, 2012 appointment
Petitioner was still experiencing severe pain in both his arms. Petitioner described it as diffuse pain bilaterally
and did not associate the pain with any joints or experience any numbness or subjective weakness. There was no
evidence of infection on examination. Petitioner's neck range of motion was good and his upper limbs were
noted to have excellent strength and no sensory deficits. Reflexes were normal throughout. Recent x-rays
showed no problems. Authorization for an MRI was pending. Dr. Stephanian could not explain the etiology of
Petitioner's complaints but did not attribute them to his recent operation. Petitioner appeared neurologically
intact and the doctor noted a referral to a rheumatologist might be appropriate. (PX 3)
Another cervical MRI was performed on October 13, 2012 due to ongoing complaints of neck pain and bilateral
arm soreness. It revealed post-operative changes and mild spondylosis with mild left foraminal compromise at
C5-6 and might right foramina! compromise at C4-5. (PX 3) A note on Dr. Stephanian's copy of the MRI report
states "MRI reviewed. Looks good. Patient advised 10116/12 may need referral to [rheumatologist]. Patient to
call if wants appointment." Petitioner was also advised his labwork was good and that if he wished to go to a
rheumatologist, it would no longer be "work comp." (PX 3)
When re-examined on October 19, 2012, Petitioner reported some mild residual aches and pains in both arms
but complete resolution of his radicular left arm pain. Petitioner also reported a marked improvement in the
strength of his left arm and hand. He had completed a full course of postoperative therapy which had been of
marked benefit. Dr. Stephanian remarked that Petitioner had a "good outcome" from his surgery and he noted
Petitioner's residual aches and pains in his arms were unrelated to Petitioner' s prior surgery. He recommended
Petitioner consider a consultation with a rheumatologist regarding those complaints. Dr. Stephanian also
indicated Petitioner was able to drive commercial vehicles with no issues and could perform line haul work.
(PX 3) On October 19, 2012, Dr. Stephanian found Petitioner to be at maximum medical improvement and
rendered a 10% man as a whole impairment based on "standard AMA guidelines." (PX 3)
Petitioner returned to Carle Clinic for a DOT Fitness Determination on October 25, 2012 at which time he
received his certificate valid through October 25, 2013. (PX 1)
In a final follow-up visit with Dr. Stephanian on November 16, 2012, Petitioner was noted to be doing
"extremely well" with complete resolution of his neck, shoulder, and arm pain with marked improvement in his
strength and range of motion. Occasional discomfort at the base of his neck was noted. Petitioner was allowed
to return to work with no restrictions. (RX 1)

Petitioner testified that, in fact, he did return to his regular job duties driving for Respondent.
Petitioner also testified that he was unable to work from March 2012, through May 22, 2012, due to a cardiac
condition. Petitioner testified that he did not consider the cardiac condition to be an element of this workers'
compensation claim. On May 22, 2012, after his heart attack, Petitioner left the employment of Respondent and
began working at Schopmeyer Farm Supply. Petitioner testified that he is driving trucks for this company.
Petitioner drives shorter distances now; otherwise, his job duties remain unchanged. Petitioner testified that he
continues to experience loss of strength in his arms, especially the left one. He also testified to daily
pain/discomfort.
4
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Petitioner testified that he has not received any medical bills and that all medical bills have been paid.
Petitioner received temporary partial disability for the period April 17, 2012, through April 21, 2012. Petitioner
received temporary total disability for the period April 22, 2012, through October 20, 2012 (RX 3).

Regarding the nature and extent of Petitioner's iniury, the Arbitrator concludes:
Petitioner's accidents occurred on March 15, 2012 and April 9, 2012. As such, the claims are subject to Section
Sec. 8.1b of the Illinois Workers' Compensation Act, which provides that for accidental injuries that occur on or
after September 1, 2011, permanent partial disability shall be established using the following criteria:
(a) A physician licensed to practice medicine in all of its branches preparing a permanent partial
disability impairment report shall report the level of impairment in writing. The report shall include an
evaluation of medically defined and professionally appropriate measurements of impairment that include, but
are not limited to: loss of range of motion; loss of strength; measured atrophy of tissue mass consistent with the
injury; and any other measurements that establish the nature and extent of the impairment. The most current
edition of the American Medical Association's "Guides to the Evaluation of Permanent Impairment" shall be
used by the physician in determining the level of impairment.
(b) In determining the level of permanent partial disability, the Commission shall base its delermination
on the following factors: (i) the reported level of impairment pursuant to subsection (a); (ii) the occupation of
the injured employee; (iii) the age of the employee at the time of the injury; (iv) the employee's future earning
capacity; and (v) evidence of disability corroborated by the treating medical records. No single enumerated
factor shall be the sole determinant of disability. In determining the level of disability, the relevance and weight
of any factors used in addition to the level of impairment as reported by the physician must be explained in a
written order. (Source: P.A. 97-18, eff. 6-28-11.)
In accord with Section 8.1b of the Act, the Arbitrator has considered the following factors when reaching her
decision regarding the issue of permanency:
(i) The reported level of impairment pursuant to subsection (a):
Dr. Stephanian, Petitioner's treating surgeon, issued an impairment rating of 10% MAW based on
"standard AMA guidelines." There is no mention of a QDash report in his October 19, 2012 office note
wherein he expressed his opinion on the impairment rating. The office note contains no specific
measurements as described in paragraph (a) of Section 8.lb. Rather, Petitioner's range of motion is
described as "excellent," his strength as "good," and triceps and hand strength is "mark[edly
improved.]." (PX 3) Dr. Stephanian did not indicate whether or not he used the 6th edition of the AMA
Guides.
(ii) The occupation of the injured employee:
Petitioner returned to work at his pre-injury occupation as a truck driver.
(iii)

The age of the employee at the time of the injury:
Petitioner was 41 years of age at the time of his injuries. While young, no evidence was presented as
to how Petitioner's age might affect his disability.
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(iv)The employee's future earning capacity:
Petitioner returned to his pre-injury occupation of a truck driver and no evidence was presented as to
how Petitioner's injury might affect his future earning capacity. Petitioner has been able to find other
employment as a truck driver with no indication of a negative impact on his earning capacity.
(v) Evidence of disability corroborated by the treating records:
After undergoing epidural steroid injections and physical therapy, Petitioner underwent an anterior
cervical microdiscectomy at C7-Tl, interbody fusion. He was released to return to his regular job with
no restrictions and has been working without the need for any further medical treatment since November
of 2012. While he initially returned to work for Respondent he voluntarily found employment with
another employer in the same line of work. While Petitioner testified to occasional discomfort in his
ann, Dr. Stephanian advised Petitioner that such discomfort was unrelated to his back surgery.
The Act provides that no single enumerated factor shall be the sole determinant of disability. While Petitioner
has undergone surgery, he has no permanent work restrictions and there is no evidence of reduction in his
earning capacity or suggestion of a hindrance to his earning capacity as a result of his injury. By all accounts,
Petitioner has had a very good outcome with Dr. Stephanian noting "complete resolution of the pain in his neck,
shoulder, and anns." (PX 3) Petitioner's ongoing complaints of occasional arm discomfort, however, do not
appear to be related to his injury.
On the basis of the foregoing, the Arbitrator awards Petitioner 17.5% loss of use of the man as a whole, pursuant
to Section 8(d)2 of the Act. Respondent shall pay Petitioner permanent partial disability benefits of $492.51 a
week for 87.5 weeks because the injuries sustained caused the 17.5% loss of a man as a whole as provided in
Section 8(d)2 of the Act.

************************************************************************************
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

~ Affinn and adopt (no changes)

D Injured Workers' Benefit Fund (§4(d))

D Modify

~None of the above

D Rate Adjustment Fund (§S(g))
0 Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

0 Affinn with changes
D Reverse

BEFORE THE ILLINOIS WORKER COMPENSATION COMMISSION
Ron Mullenix,
Petitioner,

14 I Vl CC02 9 8

Vs.

NO: 11

we 18990

Berglund Construction,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, permanent disability, and medical expenses, and being advised of the
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August I, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.
The party commencing the proceedings for re~ew in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.
DATED:

APR 2 8 2014

\(i I

MJB:bjg
0-4/8/2014
052

Kevin W. Lamborn

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14I
MULLENIX, RON
Employee/Petitioner

Case#

\~J CC02 9

8

11WC017522
11WC01B990

BERGLUND CONSTRUCTION
Employer/Respondent

On 8/112013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4129 WOLFE LAW PC

-

KENNETH WOLFE
200 W ADAMS ST SUITE 2200
CHICAGO, IL 60606

2337 INMAN & FITZGIBBONS LTD
JACK SHANNAHAN
33 N DEARBORN ST SUITE 1825
CHICAGO, IL 60602
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STATE OF ILLINOIS

)

)SS.
COUNTY OF COOK

)

~~------------------------~

D Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§S(g))

D Second Injury Fund (§8(e)l8)

lXI None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Ron Mullenix,

Case# 11 WC 17522

Employee/Petitioner

v.
Berglund Construction.

Consolidated cases: 11 WC 18990

Employer/Respondent

AnApp/icationfor Adjustment ofC/aim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Peter M. O'Malley, Arbitrator of the Commission, in the city of
Chicago, on 6/12/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.

J.
K.

L.
M.
N.
0.

0 Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
0 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
0 Was timely notice of the accident given to Respondent?
lXI Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

0 What was Petitioner's marital status at the time of the accident?
D Were the medical services that were provided to Petitioner reasonable and necessary?
paid all appropriate charges for all reasonable and necessary medical services?
D What temporary benefits are in dispute?

Has Respondent

0

TPD
0 Maintenance
0 TTD
~What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

D
D

JCArbDec 2110 100 W. Randolph Slreet 118-200 Chicago. JL 60601 31 21814·661/ Toll.free 8661352-3033
Web .site: www.iwcc.il.gov
Downstate offices. Collinsville 6181346·3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2171785-7084
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FINDINGS

On 10/12/10, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $75,296.00; the average weekly wage was $1 ,448.00.

On the date of accident, Petitioner was 54 years of age, married with no dependent children.
Petitioner lias received all reasonable and necessary medical services.
Respondent lias paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of$0.00.
Respondent is entitled to a credit of $0.00 under Section 80) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of$669.64 per week for 10 weeks, because
the injuries sustained caused the 2% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

7/31/13
Date

ICArbDec P- 2

~UG 1 - 1\l\'l
2
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STATEMENT OF FACTS:
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Petitioner, a 54 year old laborer foreman and safety champ, testified that he had been hired by Respondent in
1989. Petitioner indicated that his job duties including walking around the construction perimeter checking
proper fencing and signage and making sure that employees were following safety regulations.
Petitioner alleged that he injured his left foot on August 16, 2010. See decision for companion claim II WC
18990 for findings of facts and conclusions of law with respect to this alleged left foot incident.
With respect to the current undisputed accident (11 we 17522) , Petitioner testified that on October 12, 2010,
he was working for the Respondent flagging a forklift, while walking down the street, when he was hit from
behind by the forklift knocking him to his knees. Petitioner did not seek medical treatment at that time but was
already on pain medication for his foot.
Petitioner continued working for the Respondent full-time thereafter, including a lot of overtime, until
December 2010. Petitioner testified that he had constant pain in his foot and back at that time. He was taking
pain medications while working. Petitioner began a winter layoff in December 2010.
Petitioner continued to treat for his left foot injury thereafter. See decision with respect to claim II We 18990.
With respect to his back, Petitioner noted that it currently still bothers him, especially when he gets up after
sitting for a while. He indicated that he did not have these issues with his back prior to the injury in question.

WITH RESPECT TO ISSUE (F), IS THE PETITIONER'S PRESENT CONDITION OF ILL-BEING
CAUSALLY RELATED TO THE INJURY. THE ARBITRATOR FINDS AS FOLLOWS:
Petitioner testified that he had no back problems prior to the accident of October I2, 201 0 when he was struck
from behind by a forklift, knocking him down. He did not seek medical treatment but was already taking pain
medications for his foot injury, which is the subject of the companion case.
He was able to continue working until the end of the season in December. He testified to constant pain in his
low back continuing to the present time. He also testified to difficulty standing after sitting for a long time, and
pain upon arising in the morning.
Based on the above, and the record taken as a whole, the Arbitrator finds that Petitioner's current condition of
ill-being with respect to his back is causally related to the undisputed accident of October 12, 2010.

WITH RESPECT TO ISSUE (L), WHAT IS THE NATURE AND EXTENT OF THE INJURY, THE
ARBITRATOR FINDS AS FOLLOWS:
Although Petitioner lost no time from work due to this accident and had no treatment other than pain
medication, he did credibly testify to ongoing complaints ever since. Specifically, he testified that his low back
hurts when he gets up after sitting for a while and that he had not experienced any such back related complaints
prior to the accident.
Therefore, based on the above, and the record taken as a whole, the Arbitrator finds that Petitioner sustained
permanent partial disability to the extent of2% person-as-a-whole pursuant to §8(d)2 of the Act.
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STATE OF ILLINOIS
COUNTY OF WILL

0 Affinn and adopt (no changes)
) ss. D Affinn with changes
)
D Reverse
)

[gjModify

bJ Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
~ PTDdenied

D None of the above

~

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

GLENDA PERRY,
Petitioner,

1 4IWCC0299
vs.

NO: 06

we 15927

SPEEDWAY SUPER AMERICA,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, medical, and
permanent partial disability and being advised of the facts and applicable law, modifies the
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
The Commission finds that Petitioner failed to prove that she is permanently and totalJy
disabled as the result of her work-related injury of December 15, 2005. The Commission finds
that Petitioner sustained sixty-five percent loss of use of the person-as-a-whole as the result of
her injuries. All else if affirmed and adopted.
On December 15, 2005, Glenda Perry was employed as a cashier for Speedway. On this
date, she was walking from an outside storage shed with an armful of cups and anti-freeze. As
she descended the ramp, she slipped on ice and fell onto her back. She had immediate onset of
pain in her low back, neck, and right shoulder. Prior to the accident, the Petitioner underwent a
performance evaluation on November 15, 2005. Petitioner's work was described as outstanding.
However, Speedway wanted Petitioner to be more flexible in her work schedule especially
working weekends. PX.28.
Dr. Patrick Sweeney performed a C5-C6 anterior cervical diskectomy and fusion with
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kinetic place, peak cage and grafton on November 27, 2006. PX.3.
Dr. Sweeney then performed an L4-L5, L5-S 1 right decompressive hemilaminectomies,
complete facetectomies and diskectomies on May 14, 2007. Dr. Sweeney also performed an L4L5, L5-S 1 transforaminal lumbar interbody fusion with hourglass cages and an L4-L5 and L5-S 1
posterior fusion with pilot instrumentation. PX.3.
Petitioner was seen by Dr. Sweeney on May 24, 2007. She had spasms in her low back
and in her lower right extremity. The pain radiated down her right posterior thigh and calf. Her
cervical range of motion showed bilateral rotation of 70 degrees, full flexion and extension of 25
degrees. She was at MMI for her cervical fusion. PX.l.
Petitioner underwent an IME with Dr. Andrew Zelby on January 28, 2008. He opined
that the herniated discs at C5-C6 were related to her work injury. The cervical surgery was
reasonable and necessary and related to her work accident. Her lumbar injury was nothing more
than a lumbar strain in the face of modest degenerative disc disease. The lumbar fusion was not
reasonable or necessary. Her ongoing complaints and need for treatment were not related to the
accident. RX.3.
Dr. Hare) Deutsch performed a revision of her lumbar fusion on September 29, 2009. He
also performed hardware removal, L3-S1 posterolateral instrumented fusion and autograft
removal, and application over spinous and transverse processes. The post-operative diagnosis
was L4-L5 pseudoarthrosis and construct failure. PX.2.
Petitioner underwent an FCE at St. Mary's Medical Center on July 6, 2010 that was
performed by physical therapist, Tina Doctor. The FCE revealed that Ms. Perry did not complete
all the activities required in the FCE. She performed a few static lifts then refused to perform any
further lifting tests. Ms. Doctor noted that it was possible Petitioner could have done more than
what she stated. The grip strength demonstrated a submaximal and inconsistent effort. She
completed 4 out of the 9 levels of lifting. She refused to perform the dynamic lifting due to
severe low back pain. She was not able to complete the cardiovascular condition as she was
unable to perform the required frequency of steps. She did not perform the carry, push, pull,
stoop, crouch and crawl testing. The FCE revealed that Petitioner could perform at the sedentary
level. She demonstrated diminished ability to participate in 8 hours of work that required lifting,
standing, bending, stooping, kneeling, sitting, climbing and walking with frequent positional
changes. The test revealed that she may not be able to perform any lifting during 8 hours of
work. However, this was not a full representation of her functional abilities since she was not
able to perform all required activities. RX.2. Ms. Perry testified that she could not perform all the
activities due to her pain. T.55.
Ms. Perry presented to Dr. Deutsch on July 16, 2010. Her back pain was 3 out of 10
following the surgery. He noted that the Petitioner continued to have some degree of back pain,
but her pain had improved dramatically. Dr. Deutsch noted that the FCE indicated some
inconsistent effort and difficulty with lifting due to complaints. The FCE found that the
Petitioner could work at a sedentary level with 10 pound lifting restrictions. Dr. Deutsch noted
that the restrictions were permanent. She was at MMI and was to follow-up in 6 months. PX.4.

. 06 we 15927
Page 3

14I\VCC0299

Petitioner was seen by Dr. Deutsch on September 3, 2010. She was one year post-op of
the revision of her lumbar fusion. She was at MMI and did not need further care or physical
therapy. She required continued medication for her ongoing pain. PX.4.
Petitioner underwent an initial vocational rehabilitation with Monika Dabrowiecjka from
Forte on November 3, 2010. The case was referred from Triune. Petitioner reported that she
enjoyed being active and involved in various activities with her grandchildren. However, she no
longer enjoyed those activities due to her injury. She had a OED. She had worked as a waitress,
a clerk, a cashier and in daycare. She had previously operated her own daycare for 3 years, but
had to close due to emotional attachment to the children. She lacked computer skills. Petitioner
reported that she was motivated to seek employment, but was unsure of the type of work for
which she would be qualified. The consultant noted Petitioner's employability was limited due to
her light duty restrictions and lack of computer skills. She could work in light assembly or
cashier positions. PX.l 0.
Petitioner was seen by Dr. Deutsch on December 13, 2010. She was at MMI and could
work at a sedentary level lifting up to 10 pounds. She reported continued neck pain. She was
currently looking at unemployment. She wanted the doctor to indicate that she could work in
security as sitting was okay for her. She also wanted the doctor to indicate that she could work
up to 4 hours and that she continued to be on medication. He prescribed her Flexeril instead of
Robaxin. PX.4.
Ms. Perry underwent vocational rehabilitation with Ms. Dabrowiecka. The vocational
process was discussed with the Petitioner. A "how to interview" session was held and they
discussed her resume. She could work in assembly, desk security, teller, retail such as a cashier
and sales positions. The consultant noted that given the restrictions and lack of computer skills,
the job market would be limited. The Petitioner reported that she was not qualified to work in
assembly due to her neck pain. She also reported that she was not able to work 8 hour days due
to her pain, but could manage a 4 hour shift. She also reported that she could not stand in one
place for more than 5 to 10 minutes and could not drive long distances. The consultant noted that
none of the limitations were prescribed by a doctor. The Petitioner noted that she was going to
her doctor on January 28, 2011 and may have additional restrictions. The consultant noted that
the restrictions from December 13, 2011 included lifting up to 10 pounds, change positions as
needed, avoid ladders, and minimal twisting/bending. Ms. Dabrowiecka noted that the Petitioner
was imposing limitations which may not have been documented. The self-imposed limitations
may seriously hinder her chances of being selected for employment. PX.10.
Petitioner underwent aCT scan of the lumbar spine on January 28, 2011. The CT scan
revealed no evidence of disruption of the hardware since the revision. There was interval
placement of bone graft along the posterior elements. There was evidence suggesting some
continuity ofthe L5-Sl disc space and across the posterior elements from L3 through L5. PX.4.
Petitioner was seen by Dr. Deutsch on January 31, 2011. Petitioner was over one year
post-op from the L3-S I fusion. Examination revealed that she wore a back brace and walked
well. She had excellent placement of the instrumentation. She was at MMI and the FCE revealed
that she could work at a sedentary level lifting up to 10 pounds. Petitioner reported trouble with
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prolonged sitting and she had difficulty sitting for more than two hours. She felt that working
more than 4 hours would be too difficult. PX.4.
According to the March 1, 2011 vocational report, Petitioner received a call from Instead
Senior Care. The counselor contacted the company and it was revealed that Ms. Perry indicated
on her application that she was able to work first shift only. Petitioner confirmed this to the
counselor and indicated she was willing to work first shift only as she would become tired at the
end of the day. PX.lO. Petitioner told Ms. Dabrowiecjka that she does not work on Sundays as
this is the day she goes to church. T.61.
According to the March 28, 2011 vocational report, Ms. Perry received a call from
American Income Life Company for a customer service position. The employer noted the
position was full-time and Petitioner noted she could work part-time only. PX.1 0.
According to the April 25, 2011 vocational report, Petitioner had an interview on April
21, 2011 for a bench assembly position and with ISM security. The employer at ISM security
disclosed that Ms. Perry was interviewed; however, he was not able to place her in any of the
positions. The employer stated that Petitioner seemed too fragile in order for him to hire her. He
noted that Ms. Perry provided too much information voluntarily such as her back injury and her
inability to drive due to taking morphine. The employer at Paramount Staffing reported that
Petitioner disclosed her back injury on her application. Petitioner was advised to not disclose too
much information. According to the May 3, 2011 report, Petitioner stated she was not able to
drive while on morphine. The consultant noted that there was no physician that prescribed
driving restrictions. PX.l 0
According to the May 6, 2011 vocational report, Ms. Perry stated she was willing to
secure employment, but the counselor noted that Petitioner displayed behaviors that were
contradictory to her stated willingness. She continued to self impose limitations which had not
been documented by her physician, such as the inability to work second or overnight shift and no
driving due to taking morphine. The counselor noted that the Petitioner appeared to sabotage her
chances of employment as evidence by the feedback from Paramount Staffing and ISM Staffing.
PX.IO.
On June 7, 2011, Ms. Dabrowiecka noted Petitioner was asked to attend a job fair on
June 8, 2011. The employer reported that desk security/customer service positions were available
and the employer would conduct interviews on the spot. Ms. Perry stated that she was not
physically able to attend the job fair due to her computer class in the evening and that she was
suffering from the stomach flu. Petitioner reported that she could not juggle both activities in one
day due to her back pain. PX.l 0.
On July 1, 2011, Petitioner's attorney referred Ms. Perry to Grzesik and Associates for a
vocational rehabilitation assessment. The evaluation was conducted by Thomas Grzesik. He
opined that the Petitioner was unable to perform the duties of her pre-injury occupation as a
cashier. She was unable to perform work activities of any occupation that she was otherwise
qualified to perform. She was unemployable and met the criteria for odd-lot permanent total
disability. PX.l1.

06 we 15927
Page 5

14IWCC0299

Mr. Grzesik performed a telephone interview on July 20, 2011. He reviewed the
depositions and records from Triune and FCE. He noted that Triune's placement efforts failed.
His opinion that she was not employable remained unchanged. She met the criteria for odd lot
permanent total disability. PX.11.
According to Forte's vocational report dated August 17,2011, Petitioner was enrolled in
Intro to Computers and a keyboarding class. She had perfect attendance and received a
satisfactory grade in computers, but a non-satisfactory grade in keyboarding. The consultant
noted that Petitioner's work restrictions with the ability to work a 4 hour shift with additional
limitations of no driving due to medication considerably limited her job search. PX.l 0.
According to the vocational rehabilitation report prepared on September 19, 2011, Mr.
Dabrowiecka noted that Petitioner received a non-satisfactory grade in typing as she needed to be
able to type 30 words per minute. She was typing at 11 words per minutes. Ms. Dabrowiecka
noted that this was considered a major improvement from her lack of typing skills. PX.1 0.
Ms. Dabrowiecka prepared a vocational progress report on January 12, 2012. The report
was for the period of December 10, 2012 through January 12, 2012. It was noted that Petitioner
was searching for employment and placing follow-up calls. The report indicated that the
consultant asked the Petitioner if she was disclosing her restrictions before inquiring about the
position. She was reminded to discuss her qualifications at the interview and ask about
requirements first and then accommodations. The report further indicated that Petitioner was
looking for work on her own. The consultant contacted 15 employers where Petitioner had
submitted an application. Only 3 employers agreed to provide information and all 3 said they
received her application. The consultant noted that she verified Petitioner's sheets to verify if the
employers were not hiring and the information Petitioner provided was accurate. The consultant
noted that the job search was considerably limited due to the sedentary restrictions with the
ability to work 4 hour shifts only and no driving. PX.l 0.
Petitioner was seen by Dr. Deutsch on February 17, 2012. Examination revealed that the
neck rotated to 80 degrees in both directions. The cervical paraspinal muscles showed no spasms
and were normal in bulk. The Spurling test was negative. She had a negative bilateral straight
leg raise. Examination of the lower back revealed no tenderness to palpation. The paraspinal
muscles were normal in bulk and her range of motion included flexion up to 90 degrees and
extension up to 20 degrees. Her legs demonstrated no tenderness to palpation. She had a solid
fusion at L3 to S 1. The diagnosis was low back pain and degeneration of lumbar or lumbosacral
intervertebral sac. The Petitioner rated her back and leg pain as 5 out of I0. She experienced
more pain with activity and with sitting greater than 2 hours. Dr. Deutsch placed her at MMI
with permanent restrictions as defined by the FCE. PX.4.
Petitioner was seen by Dr. Satish Dasari on April 5, 2012. She had been seen on a
monthly basis for medication refill. She had unresolved pain in the right low back and leg. Her
right hip pain was more pronounced. She was able to lie on her right side for an hour only. She
had been walking one block twice a day. She was diagnosed with failed back surgery syndrome
and right lumbar radiculopathy. She was to continue taking Neurontin 300 mg, MS Contin 30
mg, Naprelan 500 mg daily, Amitiza 24 meg daily, Baclofen 10 mg and she was prescribed an
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Respondent filed a Petition for Rehabilitation Plan on April 27, 2012. The Respondent
noted that Petitioner had permanent restrictions that Respondent could not accommodate. She
underwent vocational rehabilitation for over a year. The Respondent was not satisfied with the
efforts of its vendor and terminated the relationship. The Respondent hired Vocamotive as its
new vocational counselor. The Respondent was confident that Vocamotive would be able to
identify employment for Petitioner. RX. 7.
Petitioner testified that she worked with Forte/Triune and there was nothing that made
her believe working with a new company would help. T.68. She further testified that she
declined the Respondent's offer of work-hardening and was not willing to go forward with work
hardening. T.63.
Petitioner underwent an FCE on June 13, 2012 that was performed by Michael
Hornbuckle of Flexeon Rehabilitation. Petitioner's attorney referred her to Flexeon. The test
revealed that Ms. Perry gave a near full level of physical effort. The evaluator noted that
Petitioner could do more physically at times than what she demonstrated. The FCE revealed that
she should be limited to the sedentary physical demand level and handle up to 10 pounds
occasionally for up to 2 hours with frequent rest breaks. She demonstrated the ability to stand,
walk and sit for up to 2 hours at a time with frequent breaks of up to 5 minutes. She did not
demonstrate the ability to be a competitive employee. She was unable to return to work on a
full-time or part-time basis. She was a potentially difficult rehabilitation candidate due to her
limited trunk and pelvic motion, and her poor ability to lift weights from the floor to knuckle
height. She would perform best in an occupation that allowed frequent postural changes and
little to no weight lifting for up to 2 hours a day. All placebo and special tests were negative.
Petitioner noted that the next day her back hurt so bad that she had a hard time moving around
and performing activities of daily living. PX.12.
Ms. Perry testified that she gets up around 8 to 9 o'clock in the morning. She only gets 2
hours of sleep at a time. She then stretches, has her coffee, takes a pain pill and a hot shower.
T.35. The rest of the day she really does not do anything. Standing is the worse and causes her to
lock up right away. She can walk for about 10 minutes. If she walks longer, then her sciatic
nerve will kick in and the right side of her hip will start to lock up. T.36. She has a difficult time
with the stairs in her house. Going up is better than going down. Prior to December 2005 she did
not have any problems with physical activity. T.37. She used to enjoy mowing the grass and
planting flowers. She also would ride her motorcycle with her husband. /d. If she rides her
motorcycle for more than an hour now, she has to stop and walk around or else her back locks
up. T.38. She currently notices that it is painful to sit, but if she keeps moving she can deal with
it. T.44.
Dr. Harely Deutsch was deposed on April 20, 2012. He is board certified in neurological
surgery. PX.13. He noted that the Petitioner exceeded his expectations in terms of recovery. Six
months post surgery, her back pain went to 5 out of 10 and her right leg pain was 3 out of 10.
He saw her following the July 201 0 FCE. The FCE indicated she was able to work at a
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sedentary demand level. He agreed with the recommendation of lifting up to 10 pounds. PX.l3.
pg.15. He thought the restrictions were permanent. !d. He saw her on December 13, 2010 and
noted Ms. Perry asked for restrictions that she could work 4 hours per day only. PX.13. pg. l8.
He last saw Ms. Perry on February 17, 2012. Petitioner had resolution of most of her
neck pain, but was complaining of lower back pain. He opined that her restrictions have
remained the same. PX.13. pg.25.
On cross-examination, Dr. Deutsch noted that as of September 3, 2010, he was of the
opinion that Petitioner could work a full 8 hour workday at a sedentary level. He did not restrict
her from driving due to the medications. PX.13. pg.30. He noted that the Petitioner requested a 4
hour work restriction. He did not know if the 4 hour restriction was permanent, but it was
reasonable given how long she had been off work. PX.13. pg.32. He opined that she was not
permanently and totally disabled. /d.
Dr. Satish Dasari was deposed on April24, 2012. He is board certified in anesthesiology.
PX.14. pg.6. He noted that he saw the Petitioner every four to five weeks as opioids could not be
refilled. PX.14. pg.42. He last saw the Petitioner on April 15, 2012. Petitioner's pain remained
unchanged. She was taking Advil for increased right hip pain. She was taking Neurontin and
her MS Contin and Morphine Sulfate remained the same. They took her off Advil and prescribed
her Naprelan. They ordered a new back brace. PX.14. pg.SO.
He stated that the Petitioner's pain levels from February 2011 through his last visit would
be considered intractable pain. PX.14. pg.51. He stated that her current pain medication is opioid
based and will remain in her system for an extended period of time. PX.14. pg.52. He noted that
the Petitioner's condition is permanent. He stated that it was very unlikely Petitioner could
return to work at the present time. !d. He stated that the diagnosis is failed back surgery
syndrome.
On cross-examination, he testified that during the October 9, 2008 lumbar examination,
her motor strength was difficult to evaluate due to her poor effort. PX.14. pg.57. He stated that
with failed back syndrome, typically the spine looks good, their exam looks good but their pain
is still present. So the dilemma is how to treat the person. PX.14. pg.59. He never reviewed
the FCE. PX.l4. pg.66. He agreed that Dr. Deutsch would be in the best position to make the
determination as to her permanent restrictions. !d. From February 24, 2011 through the present,
the Petitioner never indicated that her activities of daily living were diminished or decreased as a
result of her prescription medication. PX.14. pg.68.
An employee is totally and permanently disabled when he is unable to make some
contribution to industry sufficient to justify payment of wages to him. A.M T. C. of Illinois, Inc.,
Aero Mayflower Transit Co., Inc., v. Industrial Comm'n, 77 Ill. 2d 482, 487, 397 N.E.2d 804, 34
Ill. Dec. 132 (1 979). However, the employee need not be reduced to total physical incapacity
before an award of PTD benefits may be granted. Ceco Corp. v. Industrial Comm'n, 95 Ill. 2d
278, 286, 447 N.E.2d 842, 69 Ill. Dec. 407 (1983). Rather, the employee must show that he is,
for all practical purposes, unemployable, i.e., he is unable to perform any services except those
that are so limited in quantity, dependability, or quality that there is no reasonably stable market
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for them. Alana, 282 Ill. App. 3d at 534; Marathon Oil Co. v. Industrial Comm'n, 203 Ill. App.
3d 809, 815, 561 N.E.2d 141, 148 Ill. Dec. 835 (1990) . Therefore, if an employee can work
without seriously endangering his health or life, he is not entitled to PTD benefits. A.M T.C. of
Illinois, Inc., 77 Ill. 2d at 488.
In this case, there is no medical evidence that the Petitioner was permanently and totally
disabled. Rather, Dr. Deutsch testified that Petitioner was not permanently and totally disabled.
Dr. Deutsch also noted that Petitioner exceeded his expectations in terms of recovery. The
February 17, 2012 examination by Dr. Deutsch further supports that the Petitioner is not
permanently and totally disabled. The examination of the cervical paraspinal muscles revealed
no spasms and was normal in bulk. She had a negative Spurling test and a negative bilateral
straight leg raise. The examination of the low back revealed no tenderness to palpation. The
paraspinal muscles were normal in bulk and her range of motion included flexion up to 90
degrees and extension up to 20 degrees. Her legs demonstrated no tenderness to palpation. She
had a solid fusion at L3 to S 1.
Further, the FCE from July 6, 2010 revealed that Petitioner could perform at the
sedentary level. The Commission finds the FCE of July 6, 2010 more credible than the June 13,
2012 FCE that was performed at the request of Petitioner's attorney. The June 2012 FCE
concluded Petitioner was unable to return to work on a full-time or part-time basis. This finding
is in direct conflict with the medical records. Dr. Deutsch was of the opinion that Petitioner
could work with restrictions. Mr. Hornbuckle, who administered the FCE, acknowledged that
Petitioner could do more physically than what she was demonstrating. Despite this admission,
Mr. Hornbuckle still found that Petitioner was unable to work full or part-time. The Commission
is not persuaded by this opinion. The Commission notes that the Petitioner refused to complete
all the activities required during the July 6, 2010 FCE. The July 2010 FCE was not a full
representation of Petitioner's abilities due to her self-limiting behavior; however, she was still
found to be able to perform work at the sedentary level. It is the Commission's opinion that the
Petitioner intentionally restricted her capabilities during the FCEs.
The Commission finds no objective evidence to support Petitioner's subjective
complaints. There is no evidence that the Petitioner cannot work without endangering her health
or life or that she is permanently and totally disabled.

If the employee's disability is limited in nature so that he is not obviously unemployable,
or if there is no medical evidence to support a claim of total disability, the burden is upon the
employee to establish by a preponderance of the evidence that he falls into the "odd lot"
category, that is, one who, though not altogether incapacitated to work, is so handicapped that he
will not be employed regularly in any well-known branch of the labor market. Westin Hotel v.
Workers' Compensation Comm'n, 372 Ill. App. 3d 527, 544, 865 N.E.2d 342, 310 Ill. Dec. 18
(2007). An employee satisfies his burden of proving that he falls into the odd-lot category by
showing either ( 1) a diligent but unsuccessful attempt to find work or (2) that because of his age,
skills, training, and work history, he will not be regularly employed in a well-known branch of
the labor market. Westin Hotel, 312 Ill. App. 3d at 544. Once the employee establishes that he
falls into the odd-lot category, the burden shifts to the employer to prove that some type of
regular and continuous employment is available to the employee. City of Chicago v. Workers'

06 we 15927
Page 9

14 I \V CC02 9 9

Compensation Comm'n, 373 Ill. App. 3d 1080, 1091, 871 N.E.2d 765, 313 Ill. Dec. 38 (2007);
Westin Hotel, 372 Ill. App. 3d at 544; Alano, 282 Ill. App. 3d at 538. Whether the employee has
met his burden of establishing that he falls into the odd-lot category and whether the employer
has shown that some type of regular and consistent employment is available to the employee are
questions of fact for the Commission. E.R. Moore & Co. v. Industrial Comm'n, 71 Ill. 2d 353,
361, 376 N.E.2d 206, 17 Ill. Dec. 207 (1978); Alano, 282 Ill. App. 3d at 538.
The Commission finds that the Petitioner failed to prove that she falls into the "odd lot"
category of disability. She failed to prove a diligent but unsuccessful job search and she failed to
prove that she is not able to be regularly employed in the labor market.
The Commission finds that the record is replete with instances where Petitioner
intentionally restricted her ability to secure employment. The records revealed that Petitioner
indicated to the vocational counselor that she had an inability to drive due to her medication.
This is of interest as the Petitioner testified she is able to ride her motorcycle for an hour before
her back locks up. She offered no testimony about her medication impairing her ability to ride
her motorcycle in her leisure time; rather, her impairment is only when she needs to drive for
employment. Dr. Dasari testified that Petitioner never indicated that her activities of daily living
were diminished or decreased as a result of her prescription medication. The Commission finds
Petitioner's statement about her driving not credible and is a deliberate attempt to sabotage her
job search.
Additionally, the Petitioner was informed of a job fair where an employer would be
interviewing on the spot. However, the Petitioner could not attend due to the stomach flu and
because she had class that night. She alleged that this was "too much for her to juggle in a day."
The Commission is not persuaded by this allegation and finds that it is another intentional act to
restrict her ability to secure employment.
The record also establishes that she was using her disability as a barrier to employment.
The evidence establishes that she voluntarily informed employers of her condition and
restrictions, despite being advised to address those questions at a later date. In one instance, she
received a call from one employer who told her about full-time work; however, Ms. Perry
indicated she could only work part-time. One employer interviewed the Petitioner and noted that
Ms. Perry voluntarily informed him of her back condition and her inability to drive due to
morphine use. Another employer noted that Petitioner disclosed her back injury on her
application.
There is also evidence that Petitioner was not willing to work second shift, the overnight
shift and would not work Sundays. She argues that second or overnight shifts are difficult due to
her back pain and she cannot work Sundays as this is the day she attends church. One employer
noted that Petitioner indicated that she was able to work first shift only. The Commission is not
persuaded by her allegation that her back condition prohibited her from working shifts other than
first. The Petitioner offered no medical documentation indicating that she had to work first shift
only. Also, her argument that she could not work Sundays due to church is incredulous. Church
is not offered on Sundays only. She could attend church any other day of the week. Her job
evaluation prior to her injury lends support that Petitioner was not willing to work shifts other
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than first. The evaluation revealed that the employer wished she was more flexible in her work
schedule especially working weekends. The Commission views her unwillingness to work other
shifts or Sundays and her willingness to voluntarily disclose her restrictions as a deliberate
attempt to sabotage her job search.
Furthermore, and as stated above, the FCEs revealed that Petitioner did not give a
maximum effort. Despite this, she was placed at sedentary level. Ms. Perry then asked her
doctor to limit her work to no more than 4 hours per day. She refused to undergo work
hardening and refused to undergo a second vocational rehabilitation. The Petitioner is
intentionally restricting her ability to secure employment.
The Commission finds the vocational opinions from Grzesik and Associates not
persuasive. Mr. Grzesik was hired by Petitioner's attorney. Mr. Grzesik met with the Petitioner
on one occasion only and held one telephone conference with her. Mr. Grzesik was of the
opinion that Petitioner was unable to perform work activities of any occupation and met the
criteria for odd-lot permanent total disability. Given Petitioner's credibility issues coupled with
her self-limiting behavior, the Commission gives no weight to Mr. Grzesik's opinion.
The Commission modifies the Decision of the Arbitrator and finds Petitioner is not
permanently and totally disabled. She is entitled to sixty-five percent loss of use of the personas-a-whole for the injuries sustained on December 15, 2005.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on December 27, 2012, is hereby modified as stated above, and otherwise
affirmed and adopted.
IT IS FURTHER THEREFORE ORDERED BY THE COMMISSION that Respondent
pay to Petitioner the sum of $236.43 per week for a period of 69-517 weeks, commencing July
10, 2010 through November 11, 2011, that being the period of maintenance under §8(a) of the
Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$213.00 per week for a period of325 weeks, as provided in §8(d)(2) of the Act, for
the reason that the injuries sustained caused the Petitioner sixty-five percent loss of use of the
person-as-a-whole.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$11,225.82 for medical expenses under §8(a) ofthe Act, subject to the fee schedule.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
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the sum of $12,200.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
MJB/tdm
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PERRY. GLENDA

Case#

06WC015927

Employee/Petitioner

SPEEDWAY SUPERAMERICA LLC
Employer/Respondent

On 12/27/2012, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.13% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1658 SAUNDERS CONDON & KENNY
JAMES J KENNEY
111 W WASHINGTON ST SUITE 1001
CHICAGO, IL 60602

0766 HENNESSY & ROACH PC
GUY NMARAS
140 S DEARBORN ST 7TH FL
CHICAGO, IL 60603

..
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r=~--------------------------,

0 Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)I8)

)

STATE OF ILLINOIS

)SS.
COUNTY OF Will

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Case# 06 WC 15927

Glenda Perry
Employee/Petitioner

Consolidated cases:

v.

Speedway SuperAmerica, LLC

---

Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, Arbitrator of the Commission, in the city of
New Lenox, IL, on November 14, 2012. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings lo lhis document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.

J.
K.

L.
M.
N.

0.

0
0
0

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
~Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
cg} Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
TPD
Maintenance
TID
cg} What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Oother _ _

0

0

0
D
D
0

0

0

0

D
D
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FINDINGS

On December 15, 2005, Respondent was operating under and subject to the provisions of the Act.
On. this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $18,460.00; the average weekly wage was $355.00.
On the date of accident, Petitioner was 45 years of age, single with 0 children under 18.
Petitioner has received all reasonable and necessary medical services.
Respondent lzas not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $84,699.05 for TID, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of$0.
Respondent is entitled to a credit of $0 under Section SG) of the Act.
ORDER

Medical benefits
Respondent shall pay reasonable and necessary medical services of $11225.82, as provided in Section S(a) of
the Act, subject to the fee schedule. Respondent to receive credit for all sums previously paid hereunder.
Maintenance
Respondent shall pay Petitioner maintenance benefits of $236.43/week for 69-5fi weeks, commencing July 10,
2010 through November 11, 2011, as provided in Section 8(a) of the Act.
Perma11ent Total Disability
Respondent shall pay Petitioner permanent and total disability benefits of $404.3 7/week for life, commencing
November 12, 2011, as provided in Section 8(t) of the Act.
Commencing on the second July 15th after the entry of this award, Petitioner may become eligible for cost-ofliving adjustments, paid by the Rate Adjustment Fund, as provided in Section S(g) of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
STATEMENT OF INTEREST RATE

Signature of Arbitrator
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STATE OF ILLINOIS
COUNTY OF WILL

GLENDA PERRY,
Petitioner,
vs.
SPEEDWAY, LLC
Respondent.

Nature and Extent TID; MEDICAL;

)
)
)

)
)
)
)
)
)
)
)
)

I.e.
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MEMORANDUM OF DECISION OF ARBITRATOR
An Application for Adjustment of Claim was filed in this matter and notice ofhearing
mailed to each party. The matter was heard by an Arbitrator designated by the Commission in
the City of Joliet, illinois said County and State, on November 14,2012. After hearing the
proofs and allegations of the parties and having made careful inquiry in this matter the Arbitrator
concludes:

A hearing in this matter was previously heard on June 21,2006 pursuant to Section 19(b)
of the Workers' Compensation Act. At that time, a hearing was necessitated due to a dispute
whether Respondent was required to provide additional medical surgical and hospital services for
injuries suffered by Petitioner that arose out of and in the course of her employment with
Respondent. At this hearing it was stipulated that on December 12, 2005, the Respondent,
SPEEDWAY, was operating under and subject to the provisions of the Illinois Workers'
Compensation Act; and on this date the relationship of employee and employer existed between
the Petitioner, Glenda Perry, and said Respondent; on the above mentioned date the Petitioner
sustained accidental injuries which arose out of and in the course of the employment by the
Respondent; timely notice of this accident was given the Respondent; the earnings of the
Petitioner during the year next proceeding the injury were $18,510.77 and the average weekly
wage was $355.00; Petitioner at the time of injury was 43 years of age, married and had no child
under 18 years of age.
The issues in dispute at this hearing were:
(F)

Is Petitioner's present condition of ill-being causally related to the injury?

(J)

Were the medical services that were provided to the Petitioner reasonable and
necessary?
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(K)

What amount of compensation is due for temporary total disability?

(0)

Whether the surgery prescribed by Patrick Sweeney, M.D. is necessary to cure
and treat Petitioner's condition of ill-being.

Petitioner, Glenda Perry was the sole witness to testify at trial. Medical records from
Patrick Sweeney, :MD, Jalil Piska, :MD, St. James Occupational Health were introduced into
evidence. Respondent presented no witnesses but did submit a medical report prepared by Dr.
Orth following his Section 12 examination of Petitioner. On September 28, 2006, following the
conclusion of this hearing, Arbitrator Dollison issued a decision, which states in pertinent part:

"In support of the Arbitrator's decision relating to disputed issues F, J, K and 0, the
Arbitrator finds the following facts:
On December 12, 2005 Petitioner sustained accidental injuries to her neck, left shoulder
and low back due to an injury at w9rk. In her employment, she ran a register, cleaned the store
and refilled stock and products. The accident occurred when Ms. Perry was walking from an
outside storage shed with an annfu1 of cups and antifreeze. As she descended a ramp from the
storage shed, Petitioner slipped on ice and fell backward, landing on her back. She felt an
immediate onset of pain in her low back, neck and right shoulder.
The following day, Ms. Perry presented to St. James Occupational Health Clinic
complaining ofleft shoulder, neck and low back pain. After x-rays were taken, Petitioner was
released to return to work on a light duty basis. Respondent accommodated this restriction. Over
the course of the next few days her symptoms worsened and radicular pain was reported. She
returned to St. James Occupational Health and was prescribed a course of physical therapy.
Therapy was not successful. On January 12, 2006, MR.Is of the cervical and lumbar spine
revealed the presence of a paracentral disc herniation at C5-6, bulging disc at C6-7 and a
herniated disc at L5-Sl with mild encroachment and disc bulging at L4-5 with ligamentum
flavum hypertrophy.
On January 26, 2006, Petitioner presented to Patrick Sweeney, M.D. complaining of
severe neck and low back pain; radiating pain into right ann, parasthesias in the right arm. He
prescribed epidural steroid injections to both the cervical and lumbar spine. Dr. Sweeney
authorized the Petitioner off work. The injections, administered by Dr. Piska to Petitioner's
cervical and lumbar spine provided no relief.
At Respondent's direction, Ms. Perry was evaluated by Dr. Orth on March 6, 2006 for an
IME. Dr. Orth agreed with the diagnostic finding of the radiologist but disagreed that a causal
relationship existed between the herniated discs and Petitioner's fall on December 15,2005. Dr.
Orth opined that Petitioner's complaints were due to degenerative disk disease in the cervical and
lumbar spine and unrelated to the December, 2005 accident. Dr. Orth stated that Petitioner was at
maximwn medical improvement and could return to work without restrictions.
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On April 10, 2006, Petitioner reported for work as directed by her employer. Ms. Perry
began working the cash register. After working in a standing position for approximately one
hour, Petitioner's low back and neck pain worsened and severe spasm developed in her cervical
and lumbar spine. Petitioner left work and presented to the Emergency Room at St. James
Medical Center. She received an injection which relieved her symptoms.
Ms. Perry returned to Dr. Sweeney who advised that surgery would be needed. To be
sure, a myelogram was performed at St. James Medical Center which corroborated the herniated
discs at CS-6 and at L4-5, L5-S1 with slight compression of the thecal sac and nerve roots. Ms.
Perry experienced severe headaches as a sequellae of the myelogram. She presented to the
emergency room at St. James and was provided with a blood patch. Petitioner then returned to
Dr. Sweeney on May 11,2006 for a review of the myelogram. Based upon these findings as well
as prior diagnostic test results, Dr. Sweeney recommended that Ms. Perry first undergo an
anterior cervical diskectomy with fusion at C5-6 ... "
Following the hearing, the Arbitrator found that the Petitioner sustained accidental
injuries that arose out of and in the course of her employment on December 15, 2006 and that
said injuries have resulted in severe injuries that require surgical intervention and which may, in
the future require additional surgical care. As the Petitioner was released to return to work with
significant sedentary restrictions which have increased her symptoms, the Arbitrator found that
Petitioner was not able to return to work. As such Petitioner had demonstrated an entitlement to
receive temporary total disability benefits from January 27, 2006 through the date of Arbitration.
In addition, the Arbitrator agreed with the medical opinion of Dr. Sweeney that a causal
connection exists between Petitioner's fall at work and her condition of ill-being in the cervical
and lumbar spine. The Arbitrator found the prescription for surgical intervention at CS-6 to be
reasonable and necessary and ordered that Respondent provide such care. Finally, the Arbitrator
found that the emergency medical care received by Petitioner on March 1, 2006, April10, 2006
and May 8, 2006 at St. James Medical Center; as well as the physical therapy charges from
March 1 through March 31, 2006 and the myelogram performed at St. James to be reasonable
and necessary.
Following the Award of the Arbitrator, Respondent chose to pay the award and agreed to
provide further medical care.
Petitioner continued treatment with Dr. Sweeney. Dr. Sweeney prescribed a cervical
fusion at C4-5, C5-6 as well as a fusion at L4-5, LS-S 1. Due to the complexity of the lumbar
fusion, Dr. Sweeney chose to perform the cervical fusion first. Because Ms. Perry smoked, Dr.
Sweeney advised her to stop smoking prior to her surgery. Ms. Perry complied with this advice.
The cervical fusion surgery was performed on November 26, 2006 at St. Margaret Hospital.
Following this surgery, Ms. Perry noted a reduction in her neck pain and radicular symptoms.
Postoperatively, Dr. Sweeney prescribed Norco, vicodin and flexeril to control Petitioner's pain.
Petitioner returned to Dr. Sweeney periodically so that he could monitor the progress of the
fusion. Petitioner refrained from smoking and Dr. Sweeney noted that the fusion was healing.
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While Petitioner noted an improvement in her cervical complaints, she continued to experience
severe low back pain. When Dr. Sweeney examined her on December 12,2006, he administered
a trigger point injection in the PSIS junction. A second injection was administered to this region
in April, 2007. Overall Sweeney was satisfied with the union of the cervical fusion.
Dr. Sweeney had obtained authorization from the carrier to perform a discogram. This
study, performed in April, 2007, was provocative at L4-5 and L5-Sl and confirmed the need for
surgery. The carrier authorized the lumbar surgery which was scheduled for May 14~ 2007. As
before, Dr. Sweeney advised Ms. Perry to stop smoking prior to the lumbar surgery. Again Ms.
Perry complied and stopped smoking prior to the surgery. Dr. Sweeney performed the lumbar
fusion with instrumentation on 2007 at St. Margaret Hospital. Postoperatively, Petitioner
returned to Dr. Sweeney so that he could assess the healing of the fusion. When she returned to
Sweeney's office 10 days after the lumbar fusion, Petitioner was complaining of spasm in the
low back and pain radiating into the right posterior thigh into the calf. Dr. Sweeney prescribed
Norco and Neurontin. He reported that Ms. Perry had reached maximum medical improvement
with regard to the cervical spine. The neurontin helped control Petitioner's radicular complaints.
Dr. Sweeney reported that x-rays demonstrated good alignment of the lumbar fusion.

In June, 2007~ Dr. Sweeney prescribed a course of physical therapy. This therapy,
performed at Minimally Invasive Spine Rehab Center over a three month period, consisted of
exercise and stretching. It was reported that Petitioner could tolerate walking on a treadmill for
13 minutes and could tolerate sitting for 1 ~ hours. Petitioner continued to complain of
experiencing muscle spasm radiating down her right leg several times per day with an increase in
her low back pain. In July, Petitioner reported to Dr. Sweeney that she was taking 4 vicodin per
day as well as the Norco. Although she was able to lie in bed all nigh~ she was only able to sleep
1 ~ to 2 hours per night. In Augu~ Petitioner complained of increased low back pain when
lifting heavier weights at therapy. She had resumed smoking and Dr. Sweeney advised her to
stop. Petitioner followed this advice. He also suspended physical therapy until he was sure the
fusion was healing. On October 18, 2007, Petitioner advised Dr. Sweeney she had stabbing pain
in her back while descending stairs. X-rays showed the screws were in good position. Petitioner
was advised t wear her lumbar brace. When she returned in November, Petitioner reported her
low back pain had improved. X-rays demonstrated loosening of the L4 pedicle screw. Dr.
Sweeney prescribed a bone stimulator to promote bone formation in the fusion. Petitioner was
having difficulty stopping smoking for any extended period. She advised Dr. Sweeney she had
an appointment with her family doctor to obtain a prescription for Chantix.
On December 24, 2007, Petitioner advised Dr. Sweeney she was using the stimulator four
hours per day as instructed. Petitioner obtained the prescription for Chantix but developed severe
chest pains which caused her to go to the Emergency Room at St. Margaret Hospital on
December 5, 2007. X-rays demonstrated that the fusion had failed. When Ms. Perry returned in
January there was no change in the x-rays.
Respondent directed Petitioner to be examined by Andrew Zelby, MD on January 28,
2008, for a Section 12 examination. Following this examinatio~ Dr.Zelby opined that
Petitioner's low back condition was due to a degenerative disc condition in the lumbar spine and
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not related to the work accident of December 15,2005. A similar opinion, stated by Dr. Orth in
March 2006, was expressly rejected by the arbitrator in his September 28,2006 award. Arbitrator
Dollison ruled that Petitioner established that the accident of December 15, 2005 caused
Petitioner to suffer herniated discs at C5-6, L4-5 and L5-S 1 Zelby stated a fusion was not an
appropriate procedure to treat degenerative disk disease. He agreed the fusion in the cervical
spine was appropriate and that Petitioner had reached maximum medical improvement. She was
capable to return to work with a 30 pound restriction.
Dr. Zelby further stated in his January, 2008 report and its addendum dated April 7, 2008,
that the lumbar fusion did not heal and that pseudoarthrosis occurred. While Petitioner required a
second fusion, surgery was inappropriate due to Petitioner's inability to stop smoking and that
only smoking cessation and the use of a bone stimulator would achieve a solid arthrodesis in the
lumbar spine.
Based upon the report of Dr. Zelby, Respondent refused to authorize any further surgery
unless Petitioner stopped smoking. Petitioner was in severe pain and the pseudoarthrosis and
spinal i..D.stability was the source of such pain. Because Dr. Sweeney was not provided with
authorization to perform the necessary surgery to relieve Petitioner's symptoms, he referred
Petitioner to Dr. Dasari, a pain specialist who could provide palliative care. Dr. Dasari began to
provide treatment to Petitioner in 2008.
Petitioner sought an orthopedic consultation with Harel Deutsch, :MD. Dr. Deutsch
examined Ms. Perry on April 5, 2008 and agreed with Dr. Sweeney that Petitioner required
surgery. He proposed using a morphogenic protein during surgery which would stimulate bone
growth. According to Dr. Deutsch, use of this protein would give a smoker the same level of
success as a non-smoker. Still Respondent refused to authorize surgery. Petitioner filed an
emergency Petition for medical care pursuant to Section S(a) of the Act.
Petitioner participated in numerous programs to help her stop smoking. She had been
smoking for more than thirty years. Over the course of the next year, Petitioner participated in
various programs to help her stop smoking. She had laser treatment, hypnosis, accupuncture as
well as programs promoted by Respondent to help her stop smoking. On October 17, 2008,
Petitioner was evaluated by Jody Reed, a psychologist. In this examination, Dr. Reed reported
that Petitioner was suffering from major depression, dysthemic disorder and a chronic pain
syndrome. It was hoped Petitioner would benefit from psychotherapy to help her stop smoking
On February 25. 2009, Respondent directed Ms. Perry to Dr, Galetzer-Levy for a psychological
evaluation. Dr. Galetzer-Levy found that Petitioner was suffering from severe depression which
was caused in part by her work accident He reported that she was motivated to return to work
and that he found no indication of secondary gain or malingering behaviors. Petitioner bad also
participated in a smoking cessation program sponsored by the University of Chicago.
Petitioner remained under the care of Dr. Dasari and Dr. Deutsch. Deutsch, like Sweeney
before him, was not given authorization to perform surgery. Because Petitioner suffered from a
mechanical failure in her lumbar spine, Dr. Deutsch only had a surgical option to treat this
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condition. Dr. Dasari continued with his palliative care, attempting to provide pain relief until a
surgical option could be achieved. Dasari reported that Petitioner's pain level was consistently 89/10 and she reported occasional bladder control issues. She was having difficulty thinking.
Dasari had been prescribing Lidoderm patches, Opana, Neurontin and Amitiza. He also advised
that Petitioner use her LSO brace.
During this time Petitioner's physical and psychological condition continued to
deteriorate. Her case proceeded to trial in April, 2009. As in the earlier hearing, Ms. Perry was
the only witness to testify. Petitioner testified as to the intractable low back pain she experienced,
muscle spasm and bilateral leg radicular symptoms. She acknowledged her struggles trying to
stop smoking. She had success prior to her cervical fusion when she utilized nicotine patches and
substitutes. The emotional stress caused by her relentless physical pain and inability to obtain
pain relief was compounded by the demand that she stop smoking. Following this testimony,
this matter was continued to May, 2009 to close proofs and submit medical records and reports.
The case was further continued. In June, 2009, the illinois Appellate Court, Workers'
Compensation Division rendered a decision in the case of Global Products v. illinois Workers
Compensation Commission, (2009) 329 Ill.App3d 408; 911 N.E.2d 1042; 331 lli.Dec. 812 In
this case, the Court ruled that an employer could not reasonably deny a repeat fusion surgery to
an injured worker on the basis that the worker smoked. Following the publication of this
decision, Respondent authorized the repeat lumbar fusion. Proofs were never closed in this
matter - no medical records or reports were submitted into evidence and the Arbitrator never
rendered a decision.
Dr. Deutsch performed the repeat lumbar fusion on September 29,2009 at Rush. He
removed the hardware which had loosened. He utilized the morphogenic protein and replaced the
instrumentation. The fusion site extended from L3 to S 1. Upon her discharge from Rush
Hospital, Dr. Deutsch prescribed neurontin, opana, amitiza, xanax, celexa, protonics, flector and
Lidoderm patch. Following surgery, Ms. Perry noticed the radicular pain in her legs had
improved although her back pain persisted. Ms. Perry returned to Dr. Deutsch for post-operative
visits. Dr. Deutsch ordered x-rays to be performed to monitor the progress of the bone healing at
the fusion site. Satisfied with the progress of her bone growth and the stability of the lumbar
spine, Dr. Deutsch prescribed physical therapy.
Petitioner participated in physical therapy and reported further improvement. Deutsch
continued the pain medications and prescribed aqua therapy. This treatment, which was
perfonned in a pool helped support Petitioner's weight, reducing stress on her back and lower
extremities. In July, 2010, Petitioner Wlderwent a CT scan at Rush University which mild
levoscoliosis at IA-5; L4-5 hemilaminectomy defect at location of screw removal, LS-S 1
hemilaminectomy and a left lateral disc herniation at L3-4. Dr. Deutsch prescribed that Petitioner
participate in an FCE. This study was performed at St. Mary Medical Center on July 6, 2010.
The charge for this study, $1,001.00, was never paid by Respondent. Petitioner was experiencing
difficulty with the lifting aspects of the test. When she started the test, her pain level was 4/10.
Thereafter it increased to 10/10. This study demonstrated that Petitioner was capable of working
only at a sedentary level. Based upon the results of the FCE, Dr. Deutsch discharged her from
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care and placed permanent restrictions of no lifting in excess of 10 pounds. He stated Petitioner
was at maximum medical improvement and would not benefit from further care. He did however
continue the Petitioner's pain medications.
Based upon this statement. Respondent refused to provide any further medical care,
including prescriptions. Petitioner returned to Dr. Deutsch in September, 2010. Dr. Deutsch
clarified his statement regarding Petitioner's need for further medical care. While Petitioner
would not benefit from further surgery or therapy, she does continue to require continued
medications. He prescribed Norco and Robaxin. Ms. Perry was to return to him in 3 - 6 months.
As Petitioner had been terminated by Respondent in 2006, there was no sedentary work
available with Respondent. Following her release to return to work in a sedentary capacity,
Petitioner began her own job search, contacting various prospective employers near her home in
Crete, Illinois. Petitioner submitted applications for employment to more than fifty prospective
employers. She was not successful in obtaining employment. A copy of the job search records
was submitted into evidence.
In October, 2010, Respondent sought to provide vocational rehabilitation services to
Petitioner. Petitioner was a 50 year old woman with aGED. After high school, she had no other
formal education. In her adult life she worked in a number of unskilled labor jobs. At Speedway,
Petitioner had been a clerk/associate for several years. She did not have any office skills or
experience, she had no typing skills, no computer skills. Respondent assigned Triune to
administer the vocational rehabilitation of Ms. Perry. Monika Dabrowiecka, MA was the
vocational person assigned to assist Ms. Perry. From November 2010 to January, 2012,
Petitioner submitted more than 500 applications for employment. Petitioner went on several job
interviews without success. In addition, Petitioner participated in basic computer skills classes as
well as typing classes to improve her chances at becoming employed. Petitioner met with Ms.
Dabrowiecka on a weekly basis at the Crete Public Library to review job leads and employment
opportunities and review the submissions made by Petitioner. In January, Respondent terminated
the vocational efforts of Triune. Respondent did not utilize the services of a Certified
Rehabilitation Specialist with regard to the vocational plan implemented by Respondent.

Petitioner returned to Dr. Deutsch on December 2010. While she had enjoyed some
improvement following the repeat fusion, she was still having significant difficulties with her
day to day activities. Ms. Perry was capable of sitting or standing for no more than an hour at a
time. She was unable to sleep for more than 2 - 3 hours at a time. She continued to take the
medication prescribed by Dr. Deutsch and employed home remedies such as taking hot showers
several times a day. These measures only provided temporary relief. Based on these complaints,
she advised Dr. Deutsch she could only perform work type activities for 4 hours at a time. Dr.
Deutsch prescribed a repeat CT scan, Flexeril and advised Ms. Perry to return to see him in
January, 2011.
Ms. Perry returned on January 31, 20 11 at which time he reviewed the results of the CT scan
with Petitioner. This study indicated mild degenerative changes at L2-3; mild disc bulge at L3-4;
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Residual canal narrowing at L4-5 due to diffuse disc bulge and thickening of the ligamentum
flavum and impingement on the thecal sac posteriorlaterally at LS-S 1. Petitioner reported having
trouble with prolonged sitting or standing more than 2 hours. He restricted her activities to 4
hours. He also advised Petitioner to return to Dr. Dasari to treat her chronic pain condition.
Petitioner returned to Dr. Dasari on February 24,2011. She reported that she had the
repeat fusion. At the time of this visit she reported pain levels of 4-7/10. She was having trouble
thinking. Dr. Dasari prescribed a duragesic patch, and Robaxin. Petitioner returned to Dr. Dasari
two weeks later stating she had an allergic to the duragesic patch. She was then prescribed
Embeda and she tolerated this medication. When she returned two weeks later, MScontin was
also prescribed. Dr. Dasari provided a topical analgesic for Petitioner to apply to her back.
MScontin was an opioid. Despite the medications prescribed by Dr. Dasari, Petitioner was never
pain free. The MScontin controlled her back pain and the muscle spasms in her legs were
controlled by Robaxin or Amitiza. Petitioner continued to see Dr. Dasari on a monthly basis
through the date of bearing. At the time of hearing, Petitioner was taking the following
medications: MScontin, Flexeril; Baclofen, Amitiza and advised that Ms. Perry continue with her
LSO brace. Dr. Dasari would prescribe periodic blood tests to measure the medication levels in
Petitioner's system.
In July 2011, Petitioner was evaluated by Thomas Grzesik, a Certified Rehabilitation
Counselor who maintained an office in Schererville, IN. Mr. Grzesik interviewed Ms. Perry at
her home. Mr. Grzesik reviewed Petitioner's medical records, her vocational records from
Triune, reviewed her medications and conducted a face to face interview with Petitioner. It was
Mr. Grzesik's opinion that Ms. Perry was not employable based upon her limited education, her
limited work experience, her lack of transferrable skills, her personaVphysicallimitations and her
use of opiate based medications which prevented her from operating a motor vehicle when such
medications were in her system.
In June, 2012, Petitioner participated in another functional capacity evaluation with

Flexeon Physical Therapy. This test which lasted several hours required Ms. Perry to perform a
number of simulated work-like activities. The examiner found that Ms. Perry provided good
effort. Ms. Perry was found to be unable to perform any work activities more than two hours per
day.
In July, 2012, Thomas Grzesik had an opportunity to review the depositions of Dr.
Deutsch and Dr. Dasari. He also had the opportunity to review the Functional Capacity
Evaluation performed at Flexeon.

This matter proceeded to trial on November 14,2012. At this hearing it was stipulated
that on December 12, 2005, the Respondent, SPEEDWAY, was operating under and subject to
the provisions of the lllinois Workers' Compensation Act; and on this date the relationship of
employee and employer existed between the Petitioner, Glenda Perry, and said Respondent; on
the above mentioned date the Petitioner sustained accidental injuries which arose out of and in
the course of the employment by the Respondent; timely notice of this accident was given the
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Respondent; the earnings of the Petitioner during the year next proceeding the injury were
$18,510.77 and the average weekly wage was $355.00; Petitioner at the time of injury was 43
years of age, married and had no child under 18 years of age. It was further stipulated that
Petitioner had been temporarily totally disabled from December 29,2005 to November 14,2012
and that the sum of $84,699.05 had been paid in temporary total disability benefits.
The issues in dispute were:
(F)

Is Petitioner's present condition ofill~being causally related to the injury?

(J)

Were the medical services that were provided to the Petitioner reasonable and
necessary?

(N)

Nature and extent of Petitioner's claimed injury

(0)

Whether Respondent may be permitted to pursue further vocational rehabilitation.

As before, Ms. Perry testified at hearing. In addition, Dr. Deutsch and Dr. Dasari testified
pursuant to Respondent's Dedimus Postestatum. Dr. Deutsch'e evidence deposition was taken on
April20, 2012 and Dr. Dasari's evidence deposition was taken on April24, 2012. At trial
Petitioner submitted the medical records of Dr. Sweeney, St. Margaret Hospital, Dr. Deutsch, Dr.
Dasari, Dr. Reed, Dr. Galetzer-Levy, Mary Lee, RN, PsyD, Forteffriune (vocational
rehabilitation) and reports ofFlexeon Physical Therapy (June 2012 FCE) and reports ofThomas
Grzesik, MS, MA, CRS, LCPC. Respondent presented no witnesses at hearing. Respondent
submitted records from St. Mary Hospital (FCE); Forteffriune; Reports from Dr. Zelby ( 1-2808; 4-07-08); Dr. Orth (1-13-06); Dr. Galetzer-Levy(3-4-09); Utilization Review (01-20-09)
At Hearing, Petitioner testified that although the repeat fusion greatly reduced her lower
extremity pain, she was never pain free. The back pain was always present. She was taking
morphine to control her day to day low back pain and provide her with some level of comfort.
She continued to experience spasm in her legs several times per day which she controlled taking
baclofen or robaxin. She described an inability to sleep through the night. When she rises in the
morning, it takes 15-20 minutes each morning stretching her body so that she could get to her
feet. Petitioner described her inability to sit for more than two hours at a time and her inability to
stand for any extended length. She often feels fatigued taking her medication but it does provide
enough pain relief to allow her to make through the day. She testified that in July, 2010, Avizent,
the workers' compensation carrier for Respondent refused to pay any medical expenses for
treatment she received from Dr. Deutsch, Dr. Dasari, prescription expenses, lab work. It was
necessary for her husband's union Health & Welfare Fund to pay for medical care, prescription
expenses and lab work. Petitioner submitted billing statements from the following medical
providers; E'MPI $1,523.05; LabCorp $387.00; Rush University Med. Group $177.00; Lake
Imaging$ 85.00; Informed Mail $270.00; Millenium Labs$ 36.96; Pain Management Specialists
$267.74; Midwest Interventional Spine $618.40; Dr. Zavala $230.00; DiaTri $ 345.00;
Subrogation Local 731 $6,698.80. In addition Petitioner paid the following out of pocket costs:
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cane $23.09; Laser $270.00; St. Margaret $293.85;
In his evidence deposition, Dr. Deutsch testified that the lumbar fusion surgery he
performed was causally related to Petitioner's work injury of December 2005. Dr. Deutsch
described his use of the morphogenic protein during the second lumbar surgery. This protein
enhanced bone growth at the fusion site which ultimately healed to a solid fusion. Ur. Deutsch
further clarified that although Petitioner had reached maximum medical improvement in July,
2010, he did opine that Petitioner required further pain medication and other palliative care to
make her pain levels tolerable. While he acknowledged that Petitioner could likely perform some
type of work based upon her physical limitations, he acknowledged that he possessed no
expertise in vocational rehabilitation. He admitted that Petitioner's use ofpresciption opiate
medications would interfere in her ability to operate a motor vehicle. While he was satisfied that
Petitioner was limited to working four hours per day, he stated it was possible that a work
hardening program could improve her stamina. He could not offer any particular protocol and
would defer to a therapist. He never changed Petitioner's restrictions. From a pain management
standpoint, he would defer to Dr. Dasari who was Petitioner's treating physician.
Dr. Dasari was more blunt in his testimony. Petitioner's resulting physical condition
. which developed as a result of her work injury required the use of morphine and other heavy
duty medications to control her pain. Based upon Petitioner's pain level and the use of the
opiates described, he felt that it was very unlikely that Petitioner would be able to work..
According to Dr. Dasari, Petitioner would always require pain medication to control her pain.

In support of the Arbitrator's decision relating to disputed issues F, J, K and 0, the
Arbitrator finds the following facts:
On December 12, 2005 Petitioner sustained accidental injuries to her neck, left shoulder
and low back due to an injury at work. This accident caused Petitioner to sustain a herniated disc
at C5-6; and herniated discs at L4-5 and L5-S 1 which arose out of and in the course of her
employment with Respondent. Petitioner underwent a cervical fusion at C5-6 which was
reasonable and necessary to cure her condition of ill-being in her cervical spine. Respondent has
paid all reasonable and necessary medical expenses pertaining to Petitioner's cervical spine
fusion. Petitioner reached maximum medical improvement in the cervical spine in May 2007.
With regard to treatment Petitioner received to her lumbar spine, Petitioner underwent a
lumbar fusion at 14-5 to L5-Sl which was reasonable and necessary to treat her condition of illbeing in her lumbar spine. The lumbar fusion surgery performed by Dr. Sweeney on May 14,
2007 was appropriate to treat the herniated discs at L4-5 and L5~S 1. The arbitrator finds that the
fusion did not heal. Although Petitioner was a smoker, she was a smoker long before she had
been employed by Respondent. The Arbitrator finds that he is bound to reject the argument that
Petitioner engaged in an injurious practice and adheres to the rationale of the appellate court in
Global Products v. illinois Workers Compensation Commission. 329 lll.App3d 408; 911 N.E.2d
1042; 331 lli.Dec. 812 Despite Petitioner's inability to stop smoking, Petitioner demonstrated a
willingne·ss to follow medical advice. She continued to attempt to stop her smoking. The
Arbitrator further notes that the repeat lumbar fusion was also reasonable and necessary to treat
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Petitioner's condition of ill-being. Dr. Deutsch, performed the second fusion using a
morphogenic protein. This protein enhanced bone growth and created a solid fusion from L3-S 1.
The testimony of Dr. Deutsch credibly established that Petitioner suffered from severe
permanent restrictions in her lumbar spine following two fusion procedures. The restriction place
by Dr. Deutsch were consistent with Petitioner's resulting physical condition, her continuing
physical complaints, her description of her physical capabilities and the results of the July 2010
FCE and later study performed in 2012. The arbitrator also finds the testimony of Dr. Dasari
compelling. The Arbitrator finds that the level of pain medication required by Petitioner was
reasonable and necessary to control her pain and that such opiate based medications prevent
Petitioner from safely operating a motor vehicle under illinois law.
Petitioner testified credibly before the Arbitrator. As the medical evidence proved that
Petitioner was capable to return to work only in a sedentary capacity, her self-directed efforts to
find work were appropriate and taken in good faith. Thereafter, when Respondent provided
vocational rehabilitation services, the Arbitrator finds the Petitioner cooperated fully with such
efforts, submitting more than 500 applications/jobsearches.
The Arbitrator finds that the medical bills submitted by Petitioner were causally related to
Petitioner's injury, It was improper for Respondent to refuse to pay such medical expenses based
upon Dr. Deutsch's statement that Petitioner had reached maximum medical improvement. Both
Dr. Deutsch and Dr. Dasari testified as to Petitioner's need for palliative medical care and
Respondent provided no medical evidence that such care was either unnecessary or not causally
related to the work accident. As such the Arbitrator awards the following medical bills: EMPI
$1,523.05; LabCorp $387.00; Rush University Med. Group $177.00; Lake Imaging$ 85.00;
Informed Mail $270.00; Millenium Labs$ 36.96; Pain Management Specialists $267.74;
Midwest Interventional Spine $618.40; Dr. Zavala $230.00; DiaTri $ 345.00; Subrogation Local
731 $6,698.80. In addition Petitioner paid the following out of pocket costs: cane $23.09; Laser
$270.00; St. Margaret $293.85;.
Finally, the Arbitrator concludes that based upon the totality of the evidence that
Petitioner has demonstrated that she is permanently and totally disabled. Medical records
indicate that Petitioner's condition had reached maximum medical improvement on July 10,
2010. She thereafter commenced a self directed job search and then in November of2010 began
formal vocational rehabilitation as directed by Respondent This lasted until November 11, 2011
at which time Respondent apparently terminated vocational rehabilitation efforts after Petitoner
had made more than 500 job contacts and not obtained a single interview.. In March of2012
Respondent offered to restart voc rehab but this was apparently declined by Petitioner. Based on
the record as a whole, the Arbitrator finds that Petitioner is awarded maintenance benefits from
July 10,2010 through November 11,2011, in the amount of$236.43 per week and that thereafter
the Petitioner is entitled to receive permanent total disability benefits in the amount of $404.3 7
per week that have accrued since said date and continuing.
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0
0
0
0

Injured Workers' Benefit Fund (§4(d))
Rate Adjustment Fund (§S(g))
Second Injury Fund (§8(e)l 8)
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

David Ghezzi,
Petitioner,
NO: 12 we 31556

vs.

Spectrum Contracting,

14I WCC0300

Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, notice,
temporary total disability, medical expenses, prospective medical expenses, benefit rates and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof. The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 10, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$14,500.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
MB/mam
0:4/17114
43
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
& (A)

'

GHEZZI, DAVID

Case#

12WC031556

Employee/Petitioner

SPECTRUM CONTRACTING
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Employer/Respondent

On 7/10/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2675 COVEN LAW GROUP
LARRY J COVEN
180 N LASALLE ST SUITE 3650
CHICAGO, IL 60601

0532 HOLECEK & ASSOCIATES
LINOSAY REINER
161 N CLARK ST SUITE 800
CHICAGO, IL 60601

..
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0

STATE OF ILLINOIS
)SS.
COUNTY OF Cook

)

Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
0 Second Injury Fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
19(B) & 8(A) DECISION

David Ghezzi

Case# 12 WC 31556

Employee/Petitioner

v.

Consolidated cases:

Spectrum Contracting

---

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, on 04-30-13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the-disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0
0

Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
B.
C. [81 Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
E. {gl Was timely notice of the accident given to Respondent?
F.
Is Petitioner's current condition of ill-being causally related to the injury?
G. ~What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
1
What was Petitioner's marital status at the time of the accident?
J. [8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable ~d necessary medical services?
K. [8] What temporary benefits are in dispute?
TPD
Maintenance
[8] ITO
L.
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
N.
Is Respondent due any credit?
0 . ~Other prospective medical

D

l:8J

0
0

0

D

D

0
0
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FINDINGS

On 07·21·12, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On Lhis date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned$ 32,942.00; the average weekly wage was $ 633.50.
On the date of accident, Petitioner was 57 years of age, married with 2 dependent children.
Petitioner lzas received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of $0 under Section BG) of the Act.
ORDER

Respondent shall pay Petitioner temporary disability benefits of$ 422.33 /week for 23.286 weeks, commencing
11-19-12 through 04-30-13. as provided in Section 8(b) of the Act.
Respondent shall pay reasonable and necessary medical services of$ 4,534.00.
Prospective medical care is awarded in the fonn of cortisone injections prescribed by Dr. Domb.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Conunission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

07-10-13
Date

ICArbOec p. 2
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FINDINGS OF FACT

Testimony of David Ghezzi:
Petitioner testified that he is a 58 year old male that has made a career as a laborer,
mason, and real estate developer. Petitioner testified that up until the economic down turn a few
years ago, he was a principal at Ghezzi Masonry, LLC, a unionized residential masonry
company. Petitioner testified that this was a large successful masonry company that was started
in the 1950's by his dad. Petitioner testified that as a result of the economic downturn, new work
dried up as builders went out of business. Petitioner testified that to make a living, he started to
use his laborer's card to get work from a couple of different Unions as well as any other side
work including home remodels. Petitioner testified that prior to 7/21/12 he was in great physical
shape. Petitioner testified that he would regularly take 15-30 mile bicycle rides as well as jog on
average 20 miles I week. Petitioner testified that he was struck by a car when he was four years
old injuring his right hip which resulted in a permanent limp. However, Petitioner testified that
he had no pain, no treatment, and no disability from the hip for over 50 years. Petitioner testified
that on July 21, 2012, prior to going to work, he took a 15 mile bicycle ride with his friend
Wayne Borg. Petitioner testified that he has not gone for any bicycle rides or runs since he was
injured on 7/21112 while working on the Metra line for Respondent.
Petitioner testified that on July 20, 2012 he received a call from Mark LaPore, a Union
Representative. Mr. LaPore offered Petitioner a 2 day job working on concrete repair and
membrane installation on a bridge located on the Metra line in Chicago. The job was to start on
7/21/12 at 5:00 P.M. and work through the night into Sunday until all work was completed.
Salary for the job was $36.20 I hour base, $54.30 I hour for Saturday at time and a half, and
$72.40 I hour for Sunday at double time. The job required them to be done and off the tracks
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before ruslfliour onMOifday, 7123/1!. Mr. LaPOresupplied Petitioner with the cellulat-numbetr
of the two supervisors on the job, Rob Stelter and Kurt Wessel. Mr. LaPore asked Petitioner to
give a ride to the jobsite to another worker, Tom McDermott. Petitioner was not friends with
Tom McDermott and had only met him on one prior occasion when he gave him a ride to a
different job site. (Transcript P. 13). On the afternoon of July 21, 2012 Petitioner picked up Tom
McDermott at his home in Orland Park to travel to the jobsite.
Petitioner arrived at the jobsite, parked, and contacted Kirk Wessel, a supervisor for
Respondent. Petitioner and Tom McDermott met up with Kirk Wessel and the other supervisor,
Rob Stelter. Petitioner was immediately directed to move his car to a different location. Tom
McDermott stayed at the jobsite. When Petitioner returned to the jobsite, he was given a bright
yellow safety vest and gloves. Petitioner did not sign any safety training forms and did not
attend any safety training. No other safety gear was issued to Petitioner.
Petitioner and Tom McDermott testified that they worked together during the entire job.
Petitioner testified there first task was to grind down concrete. After doing that for a few hours
they were given primer to apply to all the concrete. The concrete was being primed so that a
membrane could be installed. The process included using power sprayers in which Petitioner
would be down on his bands and knees holding the membrane in place while chemical primer
was being sprayed over his shoulder causing chemical to splash onto the back of his neck.
Petitioner and Tom McDermott testified that after working with the primer for about an hour
they started to bum on the back of their necks. Both Petitioner and Tom McDermott testified
that this was not a sun bum as it was dark out the majority of the time they worked with the
primer. Petitioner and Tom McDermott testified that they approached the supervisors on three
separate occasions to complain about the bums. Petitioner and Tom McDermott testified that

·.
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they were not sure which supervisor was Kirk Wessel and which was Rob Stelter, but they knew
they were the supervisors. On each occasion they were told that the primer does not have
anything in it that would cause a bum. Petitioner testified that about 3:00-4:00 in the morning he
went searching for a rag to put water on so he would wipe down the back of his neck. Petitioner
testified that he felt like his neck was on fire. Petitioner testified that he walked about 30-40 feet
away from Tom McDermott on a bridge in search of a rag. As Petitioner walked there was a
plank covering a hole in the ground. Petitioner testified that he tripped on the plank landing on
his right side striking his hip, lower back and head. As a result of the fall, Petitioner began to
bleed from his nose and a cut on his head. Petitioner testified that he used his work issued safety
vest to wipe the blood. The Respondent issued vest with all the dried blood was presented and
viewed by all parties at the hearing. The vest was identified as the one that was provided at the
jobsite and appeared to be stained with significant amounts of dried blood. Petitioner testified
that after a few seconds he stood up and walked past Tom McDermott who inquired if he was
OK and then over to one of the two supervisors.

Petitioner testified that he advised the

supervisor that he had fallen and asked if they had anything to help stop the bleeding. At this
point Petitioner was using his safety vest. Petitioner testified that he was offered no assistance.
Petitioner then walked back past Tom McDermott in search of something other than vest to
control the bleeding. Petitioner testified that he found a rag, got the bleeding under control, and
returned to work.

Petitioner and Tom McDermott testified that the burning on their necks

continued to get worse.
About 7:00 A.M. Petitioner and Tom McDermott again complained to the SUP.ervisor
about their necks burning. Tom McDermott testified that during this conversation Petitioner also
complained that his hip still hurt from his fall on the jobsite. Tom McDermott said he could not

•'
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handle the-burning anymore-and letrthe jobsite-to sir-in Petitioners-car.-Tom-McDennott did
not return to the job site. About 10:00 Petitioner testified that he could no longer take the
burning or the hip I back pain and he advised the supervisors that he was leaving. Petitioner
returned to his car and Tom McDermott drove home because Petitioner was in too much pain.
After dropping Tom McDermott off, the Petitioner called his primary care physician,
John Oliveri, M.D. on his cell phone. As of July 22, 2012, at all times while treating the
Petitioner, Dr. Oliveri was a board certified licensed internal medicine medical doctor in the
State of Dlinois. Dr. Oliveri regularly gave his cell phone number to his patients to call when the
need arose.

Dr. Oliveri advised Petitioner to meet him at the office that afternoon. On the

afternoon of July 22, 2012 Dr. Oliveri's records clearly lay out the fact that Petitioner had an
accident at the Metra Station while working sustaining an injury to his right hip and back as well
as chemical burn. Dr. Oliveri's records along with his evidence deposition were admitted into
evidence. Dr. Oliveri examined Petitioner, diagnosed the chemical bum and the hip I back pain.
Dr. Oliveri testified that based on the fact that they were working at night and the fresh blistering
and oozing appearance of the burn, he concluded that it was a fresh chemical bum sustained
while working

Dr. Oliveri gave Petitioner cream for the burn and offered prescription pain

meds which Petitioner turned down instead opting to use Advil for pain. Petitioner testified that
he turned down the pain medication at this point as he tries to avoid narcotics because he has
hepatitis. As directed, Petitioner returned to Dr. Oliveri on 7125112 reporting that the chemical
bum was improving but the hip I back pain was not. Petitioner deferred a pain prescription but
accepted samples of Celebrex for pain. Petitioner reported that the burn was improving but the
hip and lower back were still very painful. Dr. Oliveri gave Petitioner more cream for the bum
and gave him Celebrex samples for the pain. On August 21, 2012 the Petitioner was hired by the
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Union to work at the BP Amoco Plant where he was given the job of fire watcher. Petitioner's
job was to sit on a stool and watch for fires. Petitioner did no physical labor on this job.
Petitioner testified that this job lasted about 2 months. Petitioner testified being unable to get a
workers' compensation claim set up and not having enough hours into get group insurance
through the Union, he attempted to deal with the pain. At trial we heard tape recorded phon~
calls the Petitioner had in August 2012 with each supervisor again requesting workers
compensation assistance. No assistance was offered or given. Petitioner returned to see Dr.
Oliveri on September 25, 2012. Petitioner reported that the pain in the hip and back was not
improving. Dr. Oliveri gave Petitioner steroid and xylocaine injection in the right hip, took more
X-Rays, and directed him to follow-up in a week. Petitioner testified he was now taking vicodin
provided by Dr. Oliveri for the pain.

Petitioner testified that the pain was not improving and

Dr. Oliveri recommended that Petitioner follow-up with an orthopedic. Dr. Oliveri referred
Petitioner to Hinsdale Orthopedics. With a workers' compensation claim finally opened by
Respondent, an agreement was eventually worked out with workers' compensation that allowed
Petitioner to get an orthopedic consultation at Hinsdale Orthopedics. On November 19, 2012
Petitioner was seen by Benjamin Domb, M.D. at Hinsdale Orthopedics. Dr. Domb is a board
certified orthopedic surgeon specializing in hip injuries. Petitioner gave the same history to Dr.
Domb of a chemical bum and injury to the hip

bac~

and head while working in July.

Dr.

Domb's assessment was a right hip injury in July and lumbar spinal radiculopathy. Dr. Domb
further stated that there was a clinical indication of a possible labral tear vs. arthritis vs. other
intra articular derangement. Dr. Domb took the Petitioner off of work, administered an intracapsular injection into the right hip, ordered a lumbar MRI, referred Petitioner to Dr. Lorenz or
Dr. Zindrick for a spinal consultation, and directed him to return in 6 weeks. The lumbar MRI
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was completed on November 23", 2013. Petitioner auempted---ro schedule a follow-up with Dr.
Domb but Respondent would not approve a return visit. Petitioner testified that the right hip
injection helped for 2-3 weeks before wearing off, which confinns the diagnosis of a labral teara condition frequently caused by trauma

Testimony of Tom McDermott:
Tom McDermott testified that he is 22 years old and currently works as a booking officer
at the Chicago Ridge Police Department. Tom McDermott testified that he starts the Police
Academy in September 2013 and will be a police officer by next summer. Tom McDermott
testified that on July 20, 2012 he also received a call from Mark LaPore, a union representative.
Mr. LaPore offered Tom McDermott the same 2 day job he had offered Petitioner.

Tom

McDermott advised Mr. LaPore of transportation issues and coordinated with Petitioner to give
him a ride to the jobsite. Tom McDermott was not friends with Petitioner and had only met him
on one prior occasion when he gave him a ride to a different job site. On the afternoon of July
21, 2012 Tom McDermott was picked up by the Petitioner at his Orland Park home and traveled
to the jobsite.
Tom McDermott testified that he arrived at the jobsite with the Petitioner. parked, and
contacted Kirk Wessel, a supervisor for Respondent. Tom McDermott testified that he and
Petitioner met up with Kirk Wessel and the other supervisor, Rob Stelter. While Petitioner
moved his car, Tom McDermott stayed at the jobsite. When Petitioner returned to the jobsite, he
was given a bright yellow safety vest and gloves. No other safety training or gear was issued to
Tom McDermott either. Tom McDermott testified that he did not remember signing any safety
logs but did confirm his signature on all but one page when presented with the log.
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Tom McDermott testified that he worked with the Petitioner during the entire job. Tom
McDermott testified there ftrst task was to grind down concrete. After doing that for a few hours
they were given primer to apply to all the concrete. The concrete was being primed so that a
membrane could be installed. The process included using power sprayers in which Tom
McDermott and Petitioner would be down on their hands and knees holding the membrane while
a chemical was being sprayed over their shoulders causing chemical to splash I spray onto the
back of their necks. Tom McDermott testified that after working with the primer for about an
hour he started to bum on the back of his neck. Both Petitioner and Tom McDermott testified
that this was not a sun bum as it was dark out the majority of the time they worked with the
primer. Tom McDermott further described the bum as coming from underneath the skin. Tom
McDermott testified that he and Petitioner approached the supervisors on three separate
occasions to complain about the bums. On each occasion they were told that the primer does not
have anything in it that would cause a bum. Tom McDermott testified that about 3:00-4:00 in
the morning Petitioner advised him that he was going to search for a rag to put water on so he
would wipe down the back of his neck. Tom McDermott testified that Petitioner walked about
30-40 feet away from him on a bridge. As Petitioner walked towards a bridge. there was a plank
covering a hole in the ground. Tom McDermott testified that he watched Petitioner trip on the
plank and land on his right side striking his hip. lower back and head. Tom McDermott testified
that as Petitioner stood up there was blood coming down his face from his nose and from a cut
on his head. Tom McDermott testified that he watched Petitioner use his work issued safety vest
to wipe the blood. The vest with all the dried blood was presented and viewed by all parties at
the hearing. Tom McDermott testified that after a short time Petitioner stood up and walked past
him. Tom McDermott testified that as Petitioner walked by he inquired if he was OK. Tom

MCDermott testified
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two supervisors. Tom

McDermott testified that he does not know what Petitioner said to the supervisor but that
Petitioner was wiping the blood from his face at the time. Tom McDermott testified that
Petitioner next walked past him again stating that he needed to find something to control and
wipe the bleeding. Tom McDermott testified that Petitioner came back to the site a short time
later with the blood all over his vest and returned to work. Tom McDermott testified that he
wrote down all the events of this job within days of the job ending. Tom McDermott testified
that he did this because when: significant events such as your skin burning or when you see
someone fall and hurt their hip, that's something worth writing down. (Transcript P. 94).
Tom McDermott testified that the burning on his neck continued to get worse and at
about 7:00A.M. he decided he could not handle it anymore. Tom McDermott testified that he
and Petitioner went up to the supervisors who again said that the chemical will not bum you and
if you wanted to leave that was fine. At that point Tom McDermott testified he could not handle
it anymore so he left the area and went to Petitioner's car where he sat with the air conditioning
going on full attempting to cool the bums. Tom McDermott testified that Petitioner returned to
the car about 10:00 A.M. and asked him to drive home because he was in too much pain. Tom
McDermott testified that does not and did not drink any energy drinks prior to or on this job site
and did not vomit at any time.

Testimony of Wayne Borg:
Wayne Borg testified that he is a friend and a neighbor of Petitioner. Wayne Borg
testified that the Petitioner was in excellent physical shape prior to 7/21/12.

Wayne Borg

testified that he used to regularly take 15-20 mile bicycle rides with the Petitioner prior to this
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accident. Wayne Borg further testified that he would regularly see the Petitioner jogging around
the neighborhood prior to 7/21/2012. Wayne Borg further testified that he went on a 15 mile
bicycle ride with the Petitioner on the morning of 7/21/12. Wayne Borg testified that he has not
taken any bicycle rides or seen Petitioner jogging in the neighborhood since 7/21/12.

Testimony of Robert Stelter:
Robert Stelter testified that he was a supervisor for Respondent on the Metra job. Mr.
Stelter remembers the Petitioner from the job.

Mr. Stelter denies that anyone could have

sustained a bum while working with the chemical primer on the job. Mr. Stelter admits that
Petitioner complained once to him about his neck burning from the chemical, but denies that
Tom McDermott ever complained. (Transcript P.122). Interestingly however, Mr. Stelter does
admit that lots of the people's necks on the Metra Job were red and burned. (Transcript P.l22).

Mr. Stelter denies that Petitioner ever reported an injury to him or ever seeing him with a bloody
nose or bloody vest. Mr. Stelter confirms his mobile number of 414-349-3892 and multiple
phone calls post-accident with the Petitioner first on Monday, July 26, 2012 at 2:48 P.M. and at
3:16P.M. Mr. Stelter claims that there was no conversation in any of the phone calls regarding
an accident while working at the Metra site.

Mr. Stelter claims all the phone calls were

Petitioner calling him looking for work but then admits that is not the protocol of how employees
get hired to work at companies like Respondent's. (Transcript 129). When pressed, Mr. Stelter
admits during the conversation on 8/3/12 that Petitioner may have complained to him about an
on the job injury. (Transcript P. 127).

Testimony of Kirk Wessel:
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Kirk Wessel testified that he was a supervisor for Respondent on the Metra job. w.-wessel
remembers the Petitioner from the job. Mr. Wessel denies that anyone could have sustained a
bum while working with the chemical primer on the job. Mr. Wessel denies that Petitioner or
Tom McDermott ever complained to him about their necks burning while working. Mr. Wessel
denies that Petitioner ever reported an injury to him or ever seeing him with a bloody nose or
bloody vest. Mr. Wessel denies ever speaking to Petitioner about an injury on the Metra Job.
Then, even though Mr. Wessel denies ever speaking to the Petitioner about an injury, at 4:30
A.M. at the Metra Job he questioned Petitioner about his limp and asked him if he was ok. Next,
Mr. Wessel confirms his work mobile number of 414-349-6234 but denies any phone calls with

the Petitioner after the job for about 2 months. (Transcript P.l48). However, the AT&T records
of Mr. Ghezzi confirm otherwise. Specifically, on July 23, 2012 at 12:18 P.M. Mr. Wessel calls
Petitioner. Then on July 26,2012 at 3:17P.M. Mr. Wessel speaks with Petitioner again and has
a 2 minute conversation. Then we hear a longer conversation Kirk Wessel has with the
Petitioner that clearly discusses details of the accident. These three calls alone when Kirk
Wessel denies contact with Petitioner for two months destroys Mr. Wessel's credibility for any
memory of what occurred on this job. This conclusion is further supported by the fact that Kirk
Wessel cannot get his story straight about whether or not he saw Tom McDermott throw up.
Please see the transcript page 53:
Question:
Answer:
Question:
Answer:

Were you there when- you told us earlier that it was your understanding
that Tom McDermott had thrown up. Did you witness him throwing up.
No. I said my understanding was that he drank a lot of energy drinks,
which then made him get sick.
Did you witness him throwing up?
Yes, I did; and I took him a bottle of water.
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Kirk Wessel testifies to two diametrically opposite answers to the same question. First he
says he did not see Tom McDermott throw up and then in the next questions he says he did.
Most important- Tom McDermott denies ever drinking any energy drinks or throwing up.

CONCLUSIONS OF LAW

The Arbitrator makes the following findings on the issue of (C):
Did an accident occur out of and in the course and scope of Petitioners employment by the
respondent?

Petitioner testified that he began to experience a burning pain in the back of his neck
about an hour after starting to work with the chemical primer.

The process included using

power sprayers in which Petitioner would be down on his hands and knees holding the
membrane while chemical primer was being sprayed over his shoulder causing chemical to
splash onto the back of his neck. Both Petitioner and Tom McDermott testified that this was not
a sun bum as it was dark out the majority of the time they worked with the primer. Petitioner
and Tom McDermott testified that they approached the supervisors on three separate occasions
to complain about the bums. On each occasion they were told that the primer does not have
anything in it that would cause a bum. Petitioner testified that about 3:00-4:00 in the morning he
went searching for a rag to put water on so he would wipe down the bum on the back of his neck.
Petitioner testified that he walked about 30-40 feet away from Tom McDermott on a bridge in
search of a rag. As Petitioner walked there was a plank covering a hole in the ground. Petitioner
testified that he tripped on the plank landing on his right side striking his hip, lower back and
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head. Pctt medical records are consistent with this rendition of the facts. Tom McDermoc. . - - - - testified as an independent occurrence witness. Tom McDermott was not friends nor did he have
any relationship with the Petitioner prior this accident. Tom McDermott is as independent as a
witness comes. Tom McDermott witnessed Petitioner's trip on the plank and fall on his right
side only 30-40 feet away. Tom McDermott witnessed Petitioner's stand with blood pouring
from his nose and head. Tom McDermott witnessed as Petitioner use his safety vest to cover his
nose and try to control the bleeding. Tom McDermott witnessed Petitioner walk back past him
and go straight to the supervisor while holding his nose with his safety vest. There was nothing
that Respondent's counsel was able to do with Tom McDermott on cross examination to
undermine the consistency or credibility of his testimony.
We also received testimony from Wayne Borg regarding the excellent physical condition
of Petitioner on July 21, 2012 before going to work. Wayne Borg further testified that he would
regularly see the Petitioner jogging around the neighborhood prior to 7/2112012. Wayne Borg
testified that he took a 15 mile bicycle ride with the Petitioner on the morning of 7/21/12.
Wayne Borg testified that he has not taken any bicycle rides or seen Petitioner jogging in the
neighborhood since 7/21112. It would seem logical to conclude that Petitioner would not be
working on the Metra site if he had a pre-existing hip injury that caused significant pain.
Accordingly, it would seem further logical to conclude that an injury happened on the jobsite if
he was riding his bicycle hours before going to the job and now he has not gone bicycle riding or
jogged since the accident.
Next we have the testimony of the two supervisors. Rob Stelter claims that Petitioner
never told him he was burned on his neck yet openly admits that everyone's neck was red and
burned. Next Rob Stelter testified that the 3 calls that Petitioner made to him after the accident
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were strictly about Petitioner seeking work and included no discussion on an injury on the Metra
site.

This is completely inconsistent with the fact that according to Petitioner and Tom

McDermott, because the only way to get hired on a Union job is through the Union Steward, in
this case Mark LaPore. Furthermore, this is inconsistent with the tape recorded phone call with
Rob Stelter sometime in August 2012 where Petitioner is again asking him for help. Kirk
Wessel claims that Petitioner never told him he was burned on his neck or fell injuring his hip I
lower back yet he admits to asking Petitioner about 4:30A.M. why he is limping and if be was
OK. Kirk Wessel does admit contrary to Rob Stelter that people were complaining of their necks
burning. (Transcript P.150). Next Kirk Wessel denies talking to Petitioner for two months after
the accident yet he called him on 7/23112- the next day. According to Petitioner, Mr. Wessel
called him, they spoke for 2 minutes, and he asked bow he was doing. They then spoke again
on July 26, 2012 and in August 2012. This is confirmed by the Petitioner's AT&T bill and the
tape recording we heard at trial.

Kirk Wessel's claims are completely inconsistent with

Petitioner's phone bill which was admitted into evidence proving one incoming phone call from
Mr. Wessel to Petitioner and two other calls with Mr. Wessel from Petitioner's phone.

Furthermore, this is inconsistent with the tape recorded phone call with Kirk Wessel sometime in
August 2012 where Petitioner is again asking him for help. Based on this evidence it is more
probably than not the Petitioner sustained an accident in the course and scope of his employment
on 07-21-12 and 07-22-12 while working for the Respondent on the Metrajobsite.

The Arbitrator makes the following fmdings on the issue of (F):
Is Petitioner's present condition of ill-being causally related to the injury?
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The medical records from Dr. Oliverf and Df. TIOmb corroboratethat fhe-Fetiuoner
sustained a hip injury and chemical bums to his neck while working for Respondent on 07-21-12
and 07-22-12. Respondent presented no medical evidence to refute or challenge the opinion of
Dr. Oliveri that the chemical bum and the hip /lower back injury is causally related to the injury
while working for Metra. Dr. Oliveri testified that the bum he treated on the back of Petitioner's
neck on 07-22-13 was a fresh bum based on the fact that it was oozing and blistered.

In

addition, Petitioner was in great physical shape up until the time he left for the Metra job on 0721-12. Petitioner testified along with Wayne Borg that they used to regularly to on 15-20 mile
rides together and that they went on a 15 mile ride on the morning of 07-21-12.

Petitioner

testified that he used to jog on average of 20 miles I week. Petitioner testified that he has not
gone bicycle riding or jogging since this accident. Wayne Borg testified that he used to see
Petitioner regularly jogging around the neighborhood. Wayne Borg testified that he has not gone
bike riding or seen the Petitioner jogging around the neighborhood since July 21, 2012. Based
on the medical entered into evidence, there can be no dispute to this fact. Respondent has
offered no evidence to provide an alternative explanation of the cause of injury.

The Arbitrator makes the following rmdings on the issue of (E):
Was timely notice of the accident given to the respondent of this injury?

Petitioner testified that as soon as he fell, he stood up, walked back past Tom McDermott
and straight to either Rob Stelter or Kirk Wessel. This was witnessed by Tom McDermott- a
fact that was not successfully challenged on cross examination. That is the first notice of
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accident. Then, at around 7:00 A.M., Tom McDermott and Petitioner approached one of the
supervisor's, Tom McDermott testified that he listened as the Petitioner advised the supervisor of
the injury- again. That is the second notice of accident. Then on 7/23/12 Kirk Wessel calls
Petitioner. Petitioner testified that he called to see how he was doing following his fall. Kirk
Wessel has no other explanation for the call.

That is the third notice of accident. Next, Rob

Stelter confirms his mobile number of 414-349-3892 and four phone calls post-accident with the
Petitioner. The f1rst call on Monday, July 26, 2012 at 2:48 P.M. The second call on July 26,
2012 at 3:16P.M. The third on August 3, 2012 at 9:14A.M.. Mr. Stelter claims that in all of
these calls, there was no conversation regarding an accident while working at the Metra site. Mr.
Stelter claims all the phone calls were Petitioner calling him looking for work. This claim of Mr.
Stelter is very convenient based on the circumstances. First Mr. Stelter denies that Petitioner or
Tom McDermott reported that their necks were burning after using the priming chemical but
then admits that everyone else had burned necks.

That calls his credibility into question.

Second, when confronted with the post-accident phone calls, Mr. Stelter would have us believe
that all conversations were about Petitioner seeking work. The problem with this claim is the
fact that the fourth call from August 2012 that was heard at trial clearly discusses and injury
while working. In addition, according to Tom McDermott and Petitioner, the protocol is clear.

In order to get work on a union job you get hired by a union representative - not the employer.
That protocol is exactly what happened in this situation as both Petitioner and Tom McDermott
were hired by Mark LaPore from the union. Accordingly, any claim by Rob Stelter that the
phone calls from the Petitioner were to seek work seems less unlikely. These are the fourth,
fifth, sixth, and seventh notice of accident. Finally, Tom McDermott saw the Petitioner go up to
one of these supervisors right after he fell while he was controlling his bleeding with his work
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vest. Clearly a presentation of this nature would include the reasorung oflhe blooG.Thaflstbe
eighth notice of accident. Based on all these contacts, there can be no valid claim that the
Respondent did not receive valid timely notice of accident.

The Arbitrator makes the following fmdings on the issue of (G):
What were petitioner's earnings during the year preceding the accident?

Petitioner was hired to work a two-day job on the weekend. As a result, he is a "seasonal
employee" under the Act and a not full· time. Sylvester v. Industrial Commission 197 lll.2d 225
(2001). As a result, his average weekly wage would be calculated by multiplying the hours he
worked that week ( 17 .5) by his rate of pay $ 36.20, with the understanding that overtime at the
straight time rate is included, then dividing that sum by the number of weeks worked ( 1). The
above analysis results in an AWW of$ 633.50.

The Arbitrator makes the following findings on the issue of (J):
Were the medical services that were provided to the petitioner reasonable and necessary?

The Petitioner's first treatment was within 12 hours of the accident with Dr. John Oliveri.
Dr. Oliveri is board certified in Internal Medicine. At all treatment dates (07-22-12, 07-25-12,
09-25-12, and 10-04-12) Dr. Oliveri was a licensed medical doctor in good standing in the State
of lllinois. While it is true that Dr. Oliveri had some licensure issues that occurred in February
2013 that were discussed at his deposition, that has nothing to do and is irrelevant to the
treatment dates and the care provided in 2012. Dr. Oliveri's records lay out the same consistent

;
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history as his testimony, the testimony of Tom McDermott, the physical shape I disability
testimony of Wayne Borg. Dr. Oliveri's charges for the four visits is $710.00 and there is no
evidence that this is not reasonable and necessary.
The second doctor the Petitioner saw was from Hinsdale Orthopedics. This visit was
authorized by the Respondent. Petitioner saw Dr. Benjamin Domb on November 19, 2012. Dr.
Domb's records report the same consistent history of an accident that we have from all other
evidence. Dr. Domb diagnosed the Petitioner with a possible labral tear and administered and
hip injection. The Petitioner testified that injection helped for a few weeks which confirms the
diagnosis. Dr. Domb took the Petitioner off of work, ordered a lumbar MRI, and referred
Petitioner to Dr. Lorenz who he saw on December 17, 2012. Dr. Lorenz's records also record
the same consistent history of a bum injury and fall over a plank while working in July 2012.
The total bill from Hinsdale Orthopedics at this point is $3,824.00 and there is no evidence that
this is not reasonable and necessary.

The Arbitrator makes the following rmdings on the issue of (K):
What amount of compensation is due for Temporary Total Disability?
The parties stipulated to the dates of TID of 11-19- 12 to 04-30-13 but Respondent
contested liability. The evidence reveals that the Respondent authorized the Petitioner to see Dr.
Domb on 11-19-12. It was at this visit that Dr. Domb took the Petitioner off of work. Petitioner
has not worked since Dr. Domb took him off. Respondent presented no evidence that the
Petitioner could work during this time. Respondent presented no evidence Petitioner' s lost time
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is not compensable. Accordingly Petitioner is due 23 'I/7 weeks ofbaclfiTD and ITO going
forward as he continues to treat for these injuries.

