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STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
D Affirm with changes
D Rate Adjustment Fund (§8(g))
D Reverse
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
0Modify

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
William McKinney,
Petitioner,
vs.

No. 07WC007416

City of Chicago,

14I CC0405

Respondent.

DECISION AND OPINION ON REMAND
This matter comes before the Commission pursuant to an order of remand from the
Circuit Court of Cook County. In accordance with the order of the circuit court entered on
August 21, 2013, the Commission further explains its reasoning for why it chose to adopt the
opinions of Dr. Farrell over those of Dr. Raab in its February 4, 2013, Decision and Opinion on
Review Under Sections 19(h) And 8(a).
On February 22, 2007, Petitioner filed an Application for Adjustment of Claim, alleging
that he sustained repetitive trauma injuries to his left knee, which manifested on September 26,
2005. An Arbitrator held a hearing on February 11, 2009, and issued a decision on March 13,
2009, finding that Petitioner's work duties caused him to sustain a compensable repetitive trauma
injury to his left knee, which manifested on September 26, 2005. In addition, the Arbitrator
found that Petitioner underwent a left knee arthroscopic debridement on May 1, 2008, and Dr.
Farrell released Petitioner to full duty work on July 11, 2008. Lastly, the Arbitrator found that
Petitioner's work-related injury caused the loss of use of20 percent of the left knee.
On January 31, 2011, Petitioner timely filed a Petition for Review under Section 19(h)
and 8(a). On February 4, 2013, the Commission issued a Decision and Opinion on Review
Under Sections 19(h) And 8( a), and found that "Petitioner's left knee condition ha[ d] materially
worsened since the entry of the Arbitrator's Decision on March 13, 2009, and Petitioner [wa]s
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entitled to additional compensation." The Commission awarded an additional period of
temporary total disability benefits from September 21, 2010, through May 1, 2011, and medical
bills in the amount of $31,941.00. The Commission found that the material increase in
Petitioner's disability caused the loss of use of 17.5 percent of the left leg and 10 percent of the
right leg.
In support of its 19(h) decision, the Commission made the following findings of fact. Six
months after the February 11, 2009, arbitration hearing, Respondent transferred Petitioner to the
construction department where he performed heavy labor installing poles, digging trenches, and
stringing wire. As a result of ongoing left knee pain and favoring his left leg, Petitioner
developed right knee pain. On September 9, 2010, Petitioner returned to Dr. Farrell with
complaints ofbilateral knee pain and more severe symptoms in his right knee. On November 19,
2010, Dr. Farrell performed a right knee arthroscopy with "[ d]ebridement of chondromalacia in
the medial and patellofemoral compartments. Following a course of postoperative physical
therapy for his right knee, Petitioner complained of increasing left knee pain. On January 28,
2011, Dr. Farrell performed an arthroscopy of the left knee with "[d]ebridement of
patellofemoral and medial compartment chondromalacia" and micro fracture of the distal medial
femoral condyle. Postoperatively, Petitioner received a series of Orthovisc injections for
continued left knee pain. At the hearing on Petitioner's 19(h) petition, Petitioner testified that he
suffered from bilateral knee pain and weakness with more severe symptoms in the left knee. He
had difficulty walking and getting up from a chair, and took over-the-counter Tylenol for his
pain. Petitioner continued to work full duty for Respondent.
In addition, the Commission found that on November 2, 2011, Dr. Raab performed a
section 12 examination at Respondent's request and diagnosed Petitioner with degenerative
arthritis of the knees. Dr. Raab opined that Petitioner's need for treatment was "secondary to the
natural progression of his degenerative arthritis and not secondary to the original work related
injury of2005. The Commission quoted part of Dr. Raab's section 12 report, stating:
"At the time of my original Independent Medical Evaluation in 2008 this
gentlemen did not have any right knee complaints whatsoever therefore there is
no reason to think that it is related to his September 26, 2005 injury. With regard
to the left knee which I evaluated on January 28, 2008 I did state that I do believe
it is simply the natural progression of his arthritis in his knee and not causally
related to the work related injury. Having stated that, continued treatment as he
did appear to be improved and working full duty after the scope of the left knee,
certainly I do not see any reason why either of these knees and subsequent
treatment is causally related to the work related injury of September 26, 2005. I
simply feel that this gentleman unfortunately does have degenerative arthritis in
both of his knees. It is clear from the knee arthroscopies, he has quite severe
arthritis with areas of Grade 3 to 4 chondromalacia and ebumated bone. He did
not have meniscal pathology and treatment should be for the arthritis."
Lastly, the Commission found that on January 13, 2012, Dr. Farrell generated a narrative
report and opined that Petitioner's bilateral knee condition was causally related to his job duties.
The Commission quoted part of Dr. Farrell's report, stating:
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"I have opined in the past that the nature of his job has clearly aggravated his
overall situation involving both knees. The left knee has materially worsened
since 2009 when the arbitration hearing was apparently undertaken and reviewed.
The left knee [is] more involved orthopedically than the right knee, however, both
knees continue to exhibit signs and symptoms of progressive joint space
narrowing, worsening symptoms of degenerative change, and essentially lack of
response to ongoing conservative treatment options. He has been treated
extensively to date with both operative and non-operative measures. While he
continues to work, the fact is that his left knee has worsened since February and
the right knee clearly is in part aggravated from the ongoing problem with his left
knee and in part based on the nature of his position as a lineman for the bureau
o[f] electricity of the City of Chicago. My opinions are based on a reasonable
degree of orthopedic and surgical certainty.
Mr. McKinney continues to remain under my care and has exhibited progression
of his disease, not only his left knee but also in his right knee. I attribute the
worsening of his right knee condition to an ongoing problem with [his] left knee.
Both knees will require further surgical intervention in the future."
In conclusion, the Commission adopted the opinions of Dr. Farrell and found that
Petitioner's left knee condition had materially worsened since the entry of the Arbitrator's
Decision on March 13, 2009. Respondent appealed to the Circuit Court of Cook County.
On August 21, 2013, the circuit court issued an order on appeal, stating:
"This case coming to be heard on Plaintiffs administrative review, the Court
being fully advised in the premises, IT IS HEREBY ORDERED:
(1) The Commission decision merely recites facts without providing an
express analysis of how those facts lead [sic] to the Commission's
decision to award compensation.
(2) The Court needs the Commission's analysis of how and why it chose
to adopt the opinions of Dr. Farrell over those of Dr. Raab in order to
determine whether the decision is reasonable.
(3) The decision ofthe Commission is REVERSED AND REMANDED,
and this matter is remanded to the Commission for purposes of
evaluating how and why it reached the result that it did."
The Commission can only speculate as to the circuit court's intent with respect to its
August 21, 2013, order on appeal as it states that the Commission's February 4, 2013, 19(h)
decision is reversed, yet specifically remands the matter to the Commission for "analysis of how
and why it chose to adopt the opinions of Dr. Farrell over those of Dr. Raab," and "for purposes
of evaluating how and why it reached the result that it did." The Commission interprets the
circuit court's order to mean that the instant matter is remanded for the sole purpose of
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explaining why it found that Petitioner's left knee condition had materially worsened after the
Arbitrator's March 13, 2009, decision. The Commission does not interpret the circuit court's
order to mean that the Commission's February 4, 2013, 19(h) decision is reversed in its entirety
as this would render moot the remaining language of the order.
In compliance with the circuit court's order, the Commission explains "how and why it
chose to adopt the opinions of Dr. Farrell over those of Dr. Raab." Dr. Farrell's opinion that
Petitioner's left knee condition had worsened and his right knee condition developed as a result
of his job duties, is more persuasive than Dr. Raab's opinion that Petitioner's need for treatment
was secondary to the natural progression of his degenerative arthritis because Dr. Raab's opinion
fails to consider Petitioner's job duties. In addition, Dr. Farrell's opinions are consistent with
Petitioner's testimony and are supported by the medical records. In his March 13, 2009,
decision, the Arbitrator found that Petitioner's job duties consisted of repairing street lights and
alley lights, a task that required him to ascend in a bucket. Petitioner entered the bucket in the
same fashion each day, stepping in with his right leg first and swinging his left leg over the four
foot lip of the bucket. In a typical work day, Petitioner entered the bucket 15 to 20 times. In the
Commission's February 4, 2013, decision on review, the Commission found that six months after
the February 2009 arbitration hearing, Petitioner began working in Respondent's construction
department where he installed poles, dug trenches, and strung wire. About one month later,
Petitioner began to experience increased left knee pain and developed right knee pain from
favoring his left knee. The Commission finds that Petitioner's heavier and more labor intensive
job duties in the construction department have caused his left knee condition to materially
worsen and have caused the development of his right knee condition. The Commission notes
that Petitioner's left knee symptoms decreased significantly after undergoing surgery in May of
2008 and he was able to perform his job duties despite having arthritis. Petitioner's bilateral
knee symptoms only increased after he began working in the construction department.
No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

DATED:
SM/db
o-04/17/14
44

JUN 0 3 2014

Mario Basurto
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

~Affirm and adopt (no changes)

D Affirm with changes

CJ Injured Workers' Benefit Fund

D Reverse IChoose reasoiiJ

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

D Modify

~ None of the above

l¢hoose directiolll

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Terry Powell,
Petitioner,

NO. 12WC 10166

vs.

Deublin Company, Inc.,

141 cc 4 06

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of nature and extent and medical
expenses and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 14, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$75,000.00.

(§4(d))
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
SM/sj

o-4/17/14
44

JUN 0 3 2014
J.Math~

David L. Gore

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

POWELL, TERRY L

Case#

12WC010166

Employee/Petitioner

DEUBLIN COMPANY INC

I4IW -C C0406

Employer/Respondent

On 8/14/2013, an arbitration decision on this case was filed with the illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0. 07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0152 LINN, CAMPE & RIZZO LTO
CRAIG M LINN
215 N MARTIN L KING JRAVE
WAUKEGAN, IL 60085

0532 HOLECEK & ASSOCIATES
MARY A SAVICH
161 N CLARK ST SUITE 800
CHICAGO, IL 60601

1IICC0406
STATE OF ILLINOIS

)

)SS.
COUNTY OF Lake

)

r---~~----------------------~

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
1:8] None ofthe above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION

Terry L. Powell

Case# 12 WC 10166

Employee/Petitioner

v.
Deublin Company, Inc.

Consolidated cases:

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Waukegan, on June 20, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. X Is Petitioner's current condition of ill-being causally related to the injury?
G. 0 What were Petitioner's earnings?

A.

D

What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. X Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
D TPD
D Maintenance
D TID
L. X What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
N.
Is Respondent due any credit?
0. Oother _ _

0

D

D
D

ICArbDec 2110 /00 W. Randolph Street #8-200 Chicago, IL 60601 3121814-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Colfinsville 6181346-3450 Peoria 309/67/-30/9 Rockford 8151987-7292 Springfield 2171785-7084
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BEFORE THE STATE OF ILLINOIS WORKERS' COMPENSATION COMMISSION
Timothy L. Powell,
Petitioner,
vs.
Deublin Company, Inc.
Respondent.

)
)
)
)
)
)
)
)
)

Case #12WC10166

RIDER TO ARBITRATION DECISION

In support of the Arbitrator's decision relating to (F) Casual Connection, (L)
Nature and Extent of the Injury and (J) Medical, the Arbitrator finds and concludes as
follows:
The Petitioner is a 65 year old factory worker who has been employed by the
Respondent since 1994. The Petitioner is a lathe machine operator, a job that involves
constant lifting, bending and twisting; the parts the Petitioner lifts weigh up to 50 pounds
(See PX 1 -Physical Demands section of Petitioner's job description). The Petitioner is a
high school graduate and has never had employment that does not involve physical labor.
Accident is not in dispute. It is undisputed that on February 16, 2011, while
removing a 40 to 50 pound part from a lathe, the petitioner felt a sharp pain in his low
back while twisting his torso to place the part on a skid.
Prior to the Petitioner's undisputed February 16, 2011 work accident, the
Petitioner was working without restrictions, was not experiencing back pain, was taking
no medication for back pain and had not seen a doctor for back pain since September,
2009; the treatment for back pain which ended in September, 2009 was for a 2009 work
injury with the Respondent, resulting from a fall at work for which the Petitioner filed no
workers' compensation claim, inasmuch as the 2009 work injury cleared up without
further problems.
The Petitioner was referred to and transported to Lake Forest Occupational Health
by the Respondent; Lake Forest Occupational Health is where the Respondent's
employees are instructed to go when they have work injuries. The Lake Forest Hospital
Occupational Health records (See PX 3) reflect a history of a low back injury from
turning and twisting while removing a part.
The Petitioner was eventually referred to the care and treatment of Dr. Jonathan
Citow, a neurosurgeon, by Lake Forest Occupational Health (See March 2, 2011 LFHOH
visit contained in PX 3).

FINDINGS (SEE ATTACHED RIDER)
On February 16, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $73,757.84; the average weekly wage was $1 ,418.42.
On the date of accident, Petitioner was 63 years of age, married with 0 dependent children.
Petitioner has not received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $20,398.37 for TTD, $
$
for other benefits, for a total credit of $20,398.37.
Respondent is entitled to a credit of$

forTPD, $

for maintenance, and

under Section 8G) ofthe Act.

ORDER
Respondent shall pay Petitioner temporary total disability benefits of $945.61 per week for 21 4/7 weeks,
commencing March 3, 2011 through August 1, 2011, as provided in Section 8(b) of the Act. The Respondent
shall be given a credit of$20,398.37 for temporary total disability benefits that have been paid.
Respondent shall pay Petitioner permanent partial disability benefits of$669.64 for 150 weeks because the
injury sustained caused the 30% loss of use ofthe person as a whole, as provided in Section 8(d)2 of the Act.
Respondent shall pay reasonable and necessary medical services of$1,600.00 as provided in Section 8(a) ofthe
Act.
Respondent shall pay the Petitioner compensation that has accrued from February 16,2011 through the present,
and shall pay the remainder of the award in weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Signature of Arbitrator

Date

1·4IWCC0406
When the Petitioner came under the care of the Respondent referred physician,
· Dr. Jonathan Citow, on March 11, 2011, Dr. Citow prescribed corrective surgery for the
Petitioner's February 16, 2011 work-related low back injury (See March 11, 2011
medical report of Dr. Citow contained in PX 5). The prescribed surgery was placed on
hold pending an evaluation by Dr. Robert Beatty at the request of Travelers Insurance,
the Respondent's workers' compensation insurance carrier. In his April 13, 2011 medical
report (See RX 1) Dr. Beatty opined that the Petitioner's need for corrective surgery was
casually related to his work injury of February 16, 2011 and further opined that there
were no prior injuries or pre-existing conditions causing the "claimant's" current
condition.
Dr. Citow performed the following work-related surgery to the Petitioner's
injured back on May 18, 2011 at Northwestern Lake Forest Hospital (See PX 4):
Procedure:
I. Right-sided extreme lateral L3-L4 microdiscectomy
with intraoperative microscopy. Intraoperative
fluoroscopy and intraoperative monitoring with baseline
EMG's and continuous EMG monitoring throughout the
case as well as bilateral lower extremity somatosensory
evoked potentials.
2. Right-sided L3 and L4 hemilaminectomies with
bilateral medial facetectomies and foraminotomies with
microdissection. Intraoperative fluoroscopy and
intraoperative monitoring ofbaseline EMG's and
continuous EMG monitoring throughout the case.
3. Right-sided L4 and LS hemilaminectomies with
bilateral medical facetectomies and foraminotomies
with microdissection. Intraoperative fluoroscopy and
intraoperative monitoring of baseline EMG's and
continuous EMG monitoring throughout the case as
well as bilateral lower extremity somatosensory
evoked potentials.
4. These are three separate and distinct procedures done
through three separate and distinct incisions using the
METRx percutaneous dilator set.
The Petitioner was allowed to come back to work on a light duty basis on August
3, 2011 at his request; he was concerned that his group health insurance, which also
covered his wife, was going to run out. When he returned to work on a light duty basis
between August 3, 2011 and September 18,2011 he worked solely with small parts
which weighed ounces and not pounds, and was also given assistance by co-workers.

14IWC.C 040 6
The Petitioner saw Dr. Citow on September 16, 2011 and was released to return to
work without restrictions as of September 19, 2011; Dr. Citow noting during that visit
that the Petitioner was still experiencing mild stiffness in his back, as well as occasionally
right thigh dysthesias, Relafen was prescribed (See September.16, 2011 office note of Dr.
Citow contained in PX 5). Upon the return to full duty work on September 19, 2011 and
throughout the Fall of2011, while resuming his full duty work, the Petitioner noticed that
his back pain was increasing in severity and constancy. This in spite of the fact that upon
his return to full duty work in September, 2011 the Petitioner was given a mechanical
hoist to use when lifting parts which weighed in excess of 10 pounds, in order to
accommodate his continuing back pain.
The Petitioner came back under the care of Dr. Citow in the Spring, 2012 (See
Aprill3, 2012 and May 4, 2012 office notes of Dr. Citow contained in PX 5). Dr. Citow,
during the Petitioner's May 4, 2012 office visit, prescribed additional corrective low back
surgery for the Petitioner consisting of an L2-5 redo decompression and stabilization.
The prescribed surgery was not approved after a re-evaluation of the Petitioner by Dr.
Beatty, at the request of Travelers Insurance, which took place on June 13, 2012 (See RX
2); Dr. Beatty suggesting that as an alternative course of treatment to surgery "it is my
opinion that considering his general health that he is better off to return to work, and if
lighter duty is possible, allow him to finish out his 2 years and then retire" (See page 6 of
RX2).
Dr. Citow, during the Petitioner's July 20, 2012 office visit (See PX 5), noted that
the Petitioner was continuing to experience progressive back and leg pain and further
noted that the Petitioner was not improving with conservative treatment. Dr. Citow
opined, in his July 20, 2012 office note, that as the Petitioner had not improved with
conservative means, he would be a good candidate for an L2-5 redo decompression and
stabilization; he further opined that the Petitioner's work injury had caused an
exacerbation of his pre-existing lumbar spondylosis requiring him to have the prescribed
surgical intervention (See PX 5).
The Petitioner most recently saw Dr. Citow on April26, 2013, Dr. Citow noting
in that office note (See PX 5), that the Petitioner was continuing to experience back pain
radiating into his buttocks and that he was continuing to take the prescribed Vicodin. Dr.
Citow further stating in the aforementioned office note that "he likely will require
indefinite pain medications unless surgery is performed".
The Arbitrator notes that the Respondent referred the Petitioner to Lake Forest
Hospital Occupational Health for his work-related medical care who in turn referred the
Petitioner to the care and treatment of Dr. Jonathan Citow.
The Petitioner, at present, has decided to live with his continuing pain in an effort
to avoid the additional work-related back surgery consisting of a L2-5 redo
decompression and stabilization, which Dr. Citow has prescribed. The Petitioner is
attempting to manage his back pain until he retires with the hope that it will decrease

..

'

•
when his body is no longer subject to the stresses of his work environment. The
Petitioner hopes to be in a financial position to retire at the age of 68.
The Petitioner testified that at present he continues to experience a constant dull
ache in his back which increases with activity; his back pain also increases with walking
or when he sits more than 15 to 20 minutes. The Petitioner, in order to get through the
work day, applies liquid HEAT to his back before work and then reapplies it 2 other
times during the work day. He also takes extra strength Tylenol for back pain on a daily
basis; if the back pain remains extreme, even after taken the extra strength Tylenol, he
will then take Vicodin as prescribed by Dr. Citow. The Petitioner did not require the
aforementioned pain relief prior to hi~ February 16, 2011 work injury, nor did he
experience the aforementioned pain and limitations.
Although the Respondent provided the Petitioner with a hoist when lifting parts in
excess of 10 pounds when he returned back to work on a full duty basis in September,
20 1I, the Petitioner continues to experience severe back pain at work which on occasion
increases to the point where he becomes nauseous, causing him to leave work early. The
Petitioner did not require the hoist for lifting over 10 pounds prior to his February 16,
20 II work injury nor did he experience back pain so severe that it caused nausea. The
Petitioner, subsequent to his February 16, 201I work injury, has given up throwing the
ball with kids, has given up his coy pond because of the bending required to maintain it
and no longer walks on the treadmill due to back pain.
The Petitioner is entitled to have and receive from Respondent the sum of $669.64
per week for a further period of 200 weeks, as provided in 8(d)2 of the Act, because the
injury sustained on February I6, 2011 to the Petitioner's lumbar spine caused his physical
impairment to the extent of 30% thereof. The Arbitrator further notes that the additional
corrective surgery as prescribed by Dr. Citow, consisting of an L2-5 decompression and
stabilization, is related to the Petitioner's February 16,2011 work injury.
These conclusions are based upon the Petitioner's credible testimony regarding
his current symptoms and activities, the records and medical reports of Dr. Jonathan
Citow (PX 5), the medical records of Dr. Shari Bomstein (PX 6), the Lake Forest
Hospital Occupational Health records (PX 3) and the records of Lake Forest Hospital (PX
4).
The Petitioner submitted outstanding medical expenses, in the amount of
$1,600.00 (See PX 2). The Arbitrator finds that the Respondent is liable for the
aforementioned charges.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

C8J Affirm and adopt (no changes)

D Afflrm with changes

D Reverse IChoose reasolll

D Modify

~ None of the above

!Choose directiolll

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Estella Ochoa,
Petitioner,

NO. 10WC012113

vs.

(IOWCOI2114)

The Salvation Army,

4 0?

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of temporary disability, permanent
disability, medical expenses and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 27, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
No bond is required for removal of this cause to the Circuit Court by Respondent.

(§4(d))

41 CC0407

10WC012113
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
SM/sj
o-5/8/14
44

JUN 0 3 2014

David L. Gore

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

OCHOA, ESTELA
Employee/Petitioner

THE SALVATION ARMY
Employer/Respondent

Case#

10WC012113
10WC012114

IWCC040?'

On 6/27/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0226 GOLDSTEIN BENDER & ROMANOFF
DAVID FEUER
ONE N LASALLE ST SUITE 2600
CHICAGO, IL 60602

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
CHRISTINE JAGODZINSKI
20 N CLARK ST SUITE 1000
CHICAGO, IL 60602
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e)18)
~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
ESTELA OCHOA,

Case #10 WC 12113

Employee/Petitioner

Consolidated cases:10 WC 12114

v.

THE SALVATION ARMY,
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable ANTHONY C. ERBACCI, Arbitrator of the Commission, in
the city ofWAUKEGAN, on April26, 2013. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date ofthe accident?
D Was timely notice of the accident given to Respondent?

B.
C.
D.
E.
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
I.
J. cgj Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. cgj What temporary benefits are in dispute?
0 TPD
0 Maintenance
lXI TID
L. cgj What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.
0.
Other

D
D
D

D
D
D

ICArbDec 2110 100 W. Randolph Street #8-200 Chicago,JL 60601 312/814-6611 Toll-free 866/352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 309/671-3019 Rockford 8151987-7292 Springfield 2171785-7084

FINDINGS

1 ·4 IWCC0407

On December 14,2009, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $15,133.97; the average weekly wage was $291.04.
On the date of accident, Petitioner was 40 years of age, married with ~ dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $Q for TID, $Q for TPD, $Q for maintenance, and $Q for other benefits, for
a total credit of $_Q.
Respondent is entitled to a credit of$Q under Section 80) ofthe Act.
ORDER

Petitioner's claim for compensation is denied.
No benefits are awarded herein.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

June 18. 2013
Date
10 we 12113
ICArbDec p. 2

ATTACHMENT TO ARBITRATION DECISION
Estela Ochoa v. The Salvation Army
Case No. 10 WC 12113
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FACTS:

On December 14, 2009, the Petitioner was employed by the Respondent as a "sorter".
The Petitioner testified that, on that date, she went on a break and sat in a chair that broke:
She testified that she fell with the chair and hurt her hip, leg and back. She testified that she
told her supervisor and was sent home. The December 14, 2009 accident and notice thereof
were not disputed by the Respondent.
At trial, The Petitioner was asked whether she had any prior treatment for her low back
or tailbone, including x-rays, and she denied any treatment to those areas of her body. The
medical records of Northwestern Lake Forest Hospital reflect that she was actually seen on
an emergent basis on February 19, 2008 following a fall which did not occur at work
according to the records. She underwent x-rays of her low back at that time, which revealed a
possible fracture of her tailbone that was a chronic finding. She had complaints of neck pain
and back pain. She was diagnosed with cervical strain, lumbar sprain and sacral fracture.
Vicodin, Naprosyn and Flexeril were prescribed.
The Petitioner sought medical treatment at Northwestern Lake Forest Hospital on
December 14, 2009. The Hospital records demonstrate that she complained of pain inthe
area of her sacrum and low back with some radiation of discomfort into the right thigh after
she fell while sitting in a chair that broke at lunch. X-rays of her low back did not reveal any
acute abnormality. Dr. Chin diagnosed the Petitioner with a contusion to the sacrum, a
lumbosacral strain and a contusion to the right buttock. The doctor recommended ibuprofen
and released her to return to work with restrictions of limited bending and no lifting more than
20 pounds.
At a follow-up visit on December 21, 2009, the Petitioner's complaints were noted to
include pain in her low back and tailbone. Dr. Chin also examined her again on January 1,
2010, and she reported continued pain in her low back and relief with ibuprofen. Dr. Chin
recommended light duty work and instructed the Petitioner to schedule physical therapy.
On February 9, 2010, The Petitioner presented for an initial physical therapy evaluation
at Northwestern Lake Forest Hospital. She reported constant pain in the low back, right
buttock and thigh. She stated that she performed all of her work duties without restrictions.
She did not have a follow-up visit scheduled with the doctor.
On March 17, 2010, the Petitioner underwent lumbar MRI studies at MRI of Arlington
Heights. The MRI was reported to demonstrate a tiny left paracentral disc herniation without
nerve root impingement or central canal stenosis at L4-5, and a small left foramina! fissure
and disc protrusion without any nerve root impingement or foramina! stenosis at L5-S1.
Dr. Chin reexamined the Petitioner on March 29, 2010. She denied improvement with
physical therapy and reported pain in her right back with radiation to her right leg. She denied
weakness or numbness. She remained on light duty work. Dr. Chin diagnosed the Petitioner
with chronic back pain with the etiology unknown. Her motor strength was five out of five, and
her sensory exam was grossly intact. He suggested that she follow-up with Dr. Lanoff to
determine if any further treatment was indicated.
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At a physical therapy visit on March 29, 2010, the Petitioner reported having had
extensive testing nine months earlier regarding her menstruation stopping, and she was
cleared of significant pathology. She informed the therapist that Dr. Chin questioned her
abdominal symptoms, and she continued to report numbness at her coccyx with greater than
one hour sitting. She did not return for physical therapy after that date. She was contacted
by the therapist on April13, 2010 and April14, 2010, to confirm that she was discharged from
therapy. The therapist spoke with her on April 14, 2010 and The Petitioner advised that her
new doctor told her to stop physical therapy.
The Petitioner testified that she then presented to Herron Medical Center on April 20,
2010. The medical records from Herron Medical Center reflect that she was first seen on
April 5, 2010 and that she presented with complaints of low back pain and radiating pain into
the right leg. She reported pain with range of motion of the lumbar spine. She reportedly
exhibited an antalgic gait on the left. Ruben Bermudez, D.C., diagnosed her with a herniated
disc at L4-5, right lumbar radiculopathy, lumbar sprain/strain, muscle spasms and myofascial
trigger points. He fitted her for a lumbar support, and recommended electrical muscle
stimulation, hot packs and soft tissue massage. She was also referred to a pain specialist.
Dr. Suneela Harsoor examined the Petitioner on April 6, 201 0. The Petitioner
complained of low back pain and reported that she was currently working, and her
medications included ibuprofen and Glucophage. Upon examination, palpation of the lumbar
facets did not reveal any pain. Palpation of the lumbar discs revealed pain and palpation of
the bilateral sacroiliac joints did not reveal any pain. Dr. Harsoor reviewed the MRI report of
the lumbar spine from March 17, 2010, noting a tiny left paracentral disc protrusion at L4-5,
and
tiny left annular fissure and disc protrusion at L5-S1 without impingement. She
diagnosed the Petitioner with myofascial pain, and recommended Elavil and epidural
injections for: her radiculopathy.

a

Dr. Harsoor saw the Petitioner on April 13, 2010 for a scheduled epidural injection, but
it was not performed due to a lack of insurance approval. The Petitioner returned to Ruben
Bermudez, D.C. on April14, 2010 and reported that her low back pain was a seven on a scale
of ten. She also reported that she was working with restrictions.
On April 22, 2010, the Petitioner returned to Dr. Harsoor and reported that her pain was
now worsening and burning. She was unable to perform heel walking or toe walking. On
April 22, 2010, the Petitioner also saw Ruben Bermudez who examined her and noted that
she presented to work that morning, but claimed her restrictions were not honored and she
had increased low back pain. She was now authorized off work. The Petitioner last saw
Ruben Bermudez on June 15, 2010. She subsequently underwent epidural injections with
trigger point injections at three levels on July 6, 2010 and an epidural injection at L4-5 on
September 7, 2010.
At the request of the Respondent, the Petitioner was examined by Dr. Thomas Gleason
on June 8, 2010. The Petitioner informed Dr. Gleason that she did not have any low back
complaints or injuries prior to December 14, 2009. She reported no improvement in her low
back since her injury in December 2009. Upon examination, Dr. Gleason noted diffuse
tenderness, even to gentle palpation, throughout the entire thoracic and lumbar spine, as well
as over the right paralumbar area with pain and burning down the right leg to the foot. He did
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not document any spasms, tenseness or asymmetry. Her muscle strength was normal
bilaterally. X-rays were negative. Dr. Gleason reviewed the MRI scan from March 17, 2010.
He also reviewed surveillance reports and video fromApril30, 2010, May 1, 2010, May 2,
2010, May 3, 2010, and May 4, 2010. He noted that there were no positive objective findings
on physical exam relative to her low back and lower extremities. He did note the incidental
findings on the lumbar MRI, and concluded that those findings were not causally related to
her claimed work injury on December 14, 2009. Dr. Gleason opined that the Petitioner was
capable of working full duty at that time, and was capable of working at least with light duty
restrictions as of April 22, 2010. Dr. Gleason opined that the Petitioner's chiropractic
treatment was unnecessary and not related to her claimed work injury on December 14, 2009.
He also noted that her pain treatment with Dr. Harsoor was not related to her work injury, and
she had reached maximum medical improvement. (RX 2).
Dr. Gleason testified at his evidence deposition on February 5, 2013. He noted that he
is Board certified in orthopedic surgery. He reviewed his exam of the Petitioner and noted
that she exhibited a negative straight leg raising test while sitting, but complained of pain in
the right leg in the supine position. Dr. Gleason further testified that she had sensation that
was diminished on exam, but this was not related to any specific nerve root, and could not be
explained logically or rationally. Dr. Gleason testified that, on examination of the Petitioner, he
did not note any physical correlation or findings that were consistent with the incidental
findings on the MRI scan of March 17, 2010. He further testified that her current condition of
ill-being was not related to her claimed injury on December 14, 2009, and that she had
reached maximum medical improvement.
The Petitioner testified that she currently continues to have low back pain with walking,
bending and twisting. She also testified that she has pain in her right buttocks and thigh.

CONCLUSIONS:
In Support of the Arbitrator's Decision relating to (F.), Is Petitioner's current condition
of ill-being causally related to the injury, the Arbitrator finds and concludes as follows:
The Petitioner complained of low back pain, right leg pain and pain in her sacrum after
she fell when a chair broke on December 14, 2009. After a course of physical therapy, she
denied any improvement and began chiropractic treatment in April 2010. The Petitioner
continued to report ongoing complaints with chiropractic treatment and injections. Dr.
Gleason, who examined the Petitioner at the Respondent's request on June 8, 2010, noted
that there were no objective findings at that time, although he did document subjective
complaints that he could not explain. Dr. Gleason also noted that the Petitioner's condition at
the time of his examination, which included incidental findings on MRI that did not correlate
with any positive findings on exam, were not related to her claimed work injury on December
14, 2009. Specifically, MRI findings revealed a tiny disc protrusion to the left at L4-5, while
the Petitioner's subjective complaints were concentrated along the right. The Petitioner also
denied any prior problems with her low back or sacrum before her claimed injury on
December 14, 2009 when she saw Dr. Gleason and when she was questioned during cross-
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examination. The Arbitrator notes that the medical records of Northwestern Lake Forest
Hospital reflect that she had a prior sacral fracture and lumbar strain as a result of a slip and
fall on February 19, 2008.
Despite significant complaints to medical providers in April, May and June of 2010,
surveillance video obtained of the Petitioner's activities on April 30, 2010, May 1, May 2, May
3, and May 4 of 2010, demonstrated that the Petitioner was carrying objects including multiple
backpacks and a cardboard box despite her testimony that she was avoiding all of those
activities while authorized off work by Ruben Bermudez. She was filmed walking without any
apparent limitations on April 30, 2010, while carrying a grocery bag of some objects and
holding a child's hand. On May 2, 2010, she was filmed at 12:22 p.m. carrying a cardboard
box and mail and using her left leg to prop the box while she spoke with another person to her
right. Finally, she was filmed on May 3, 2010, at approximately 4:12p.m. bending at the waist
multiple times while carrying backpacks as she picked up some objects on the ground. She
was also filmed while engaged in a full squat at approximately 4:13 p.m. on May 3, 2010,
while having one backpack over her left shoulder and another two backpacks in her left hand.
At trial, The Petitioner had minimal complaints and denied the use of any prescription
medications for her low back. She stated that she had not had any medical treatment since
2010.
The Arbitrator notes that no objective findings could be attributed to the December 14,
2009 work accident at the time the Petitioner was examined by Dr. Gleason on June 8, 2010.
In addition, the Petitioner's complaints and testimony were contradicted by the medical
records and her presentation on surveillance video. As a result, the Arbitrator questions the
Petitioner's credibility.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner failed to prove that her claimed
condition of ill-being at the time of trial is causally related to her injury on December 14, 2009.

In Support of the Arbitrator's Decision relating to (J.), Were the medical services that
were provided to Petitioner reasonable and necessary/Has Respondent paid all
appropriate charges for all reasonable and necessary medical services, the Arbitrator
finds and concludes as follows:
The Petitioner submitted multiple unpaid medical bills into the
claimed there are unpaid medical bills from Dr. Harsoor ($9,333.00),
Therapy/Herron Medical Center ($2,517.17), from Rogers Park
($15,063.92), from Advanced Medical Supplies ($3,899.08), and from
($208.77). (PX 3, 4, 5, 6, & 7).

record at trial. She
from Alevio Physical
One Day Surgery
Prescription Partners

Dr. Gleason testified that the chiropractic treatment and pain management performed
by Dr. Harsoor was not reasonable, necessary or related to her claimed work injury on
December 14, 2009. The Arbitrator notes that the Petitioner did not introduce medical records
from Rogers Park One Day Surgery.
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Based upon the opinions of Dr. Gleason and the evidence at trial, the Arbitrator finds
that Respondent has paid for all reasonable, necessary and related medical treatment. The
outstanding medical bills pertain to chiropractic treatment with Ruben Bermudez, D.C., pain
management treatment with Dr. Suneela Harsoor, injections at Rogers Park One Day
Surgery, a TENS unit, and medication. The Arbitrator finds that the Petitioner failed to prove
that this treatment was reasonable, necessary or related to her claimed work injury on
December 14, 2009 and Respondent is not liable for payment of the outstanding medical bills.

In Support of the Arbitrator's Decision relating to (K.), What temporary benefi1s are due,
the Arbitrator finds and concludes as follows:
The Petitioner claimed that she is entitled to Temporary Total Disability benefits from
April 26, 2010 through May 14, 2010, from May 21, 2010 through June 13, 2010, for five
hours on June 15, 2010, and from June 18, 2010 through June 29, 2010. The Arbitrator notes
that the Petitioner worked with light duty restrictions after her claimed injury on December 14,
2009 and she was released to resume her full duties on June 8, 2010 by Dr. Gleason. Dr.
Gleason further testified that light duty work restrictions were appropriate and she could have
worked light duty as of April22, 2010.
At trial, Brenda Sanchez, the Respondent's Human Resources manager, testified that
the Petitioner's light duty work restrictions were accommodated at all times. She also testified
that the nature of the Petitioner's job was light, and she was required to sort clothes, price
things and not lift anything heavy. The Petitioner agreed that her job did not require any
heavy lifting.
After reviewing all of the evidence, the Arbitrator finds that Ms. Ochoa is not entitled to
any temporary total disability benefits during the claimed periods noted above as she clearly
could have at least worked with light duty work restrictions as of April 26, 2010 and Dr.
Gleason opined that there was no reason she could not work full duty when he saw her on
June 8, 2010.
Based upon the foregoing, and having considered the totality of the credible evidence
adduced at hearing, the Arbitrator finds that the Petitioner failed to prove entitlement to
Temporary Total Disability benefits for any period of time.

In Support of the Arbitrator's Decision relating to (L.), What is the nature and extent of
the injury, the Arbitrator finds and concludes as follows:
At trial, the Petitioner testified that she currently continues to have low back pain with
walking, bending and twisting. She also testified that she has pain in her right buttocks and
thigh. She testified that she takes ibuprofen for her pain and that she has not sought medical
treatment since 2010.

,

.
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Dr. Gleason testified that all of the findings noted during the March 17, 2010 MRI were
not corroborated by any physical findings during his exam on June 8, 2010, and that the
Petitioner's condition at that time was not related to her claimed work injury on December 14,
2009. Additionally, the Arbitrator notes that the Petitioner's testimony was contradicted by the
surveillance video admitted into the record which shows her walking, bending, squatting and
lifting without any apparent difficulty of discomfort.
Based upon the foregoing, having considered the totality of the credible evidence
adduced at hearing, and noting that the Petitioner failed to prove that her condition of ill-being
at the time of trial is causally related to her injury on December 14, 2009, the Arbitrator finds
that the Petitioner failed to prove entitlement to any permanent partial disability benefits.

10WC012114
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

D Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e) 18)
D PTD/Fatal denied

~ Affinn and adopt (no changes)

D Affinn with changes
D Reverse IChoose reasotll
D Modify !Choose directioill

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Estella Ochoa,
Petitioner,

NO. 10WC012114

VS.

(IOWC012113)

cc 40

The Salvation Army,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses,
permanent disability, temporary disability and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 27, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.
No bond is required for removal of this cause to the Circuit Court by Respondent.

(§4(d))

I

10WC012114
Page2

wee

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review i~.
~

;:r

DAT~D:
SM/sJ

JUN 0 3 2014

o-5/8/14
44

David L. Gore

oa

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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On 6/27/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:
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STATE OF ILLINOIS

)

) ss.
COUNTY OF LAKE

)

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

C8J None ofthe above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
ESTELA OCHOA,

Case #10 WC 12114

Employee/Petitioner

Consolidated cases: 10 WC 12113

v.

THE SALVATION ARMY,
Employer/Respondent

AnApplicationfor Adjustment ofClaim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable ANTHONY C. ERBACCI, Arbitrator of the Commission, in
the city ofWAUKEGAN, on Apri126, 2013. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. C8J Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
Was timely notice of the accident given to Respondent?
E.
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
D TPD
D Maintenance
C8J TTD
L. [8J What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
Is Respondent due any credit?
N.

D
0
0
0

0

0
D

0. 00ther
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FINDINGS

On January 26, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $15,246.20; the average weekly wage was $293.20.
On the date of accident, Petitioner was 40 years of age, single with ~ dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$Q for TTD, $Q for TPD, $Q for maintenance, and $Q for other benefits, for
a total credit of $J!.
Respondent is entitled to a credit of$Q under Section 8G) ofthe Act.
ORDER

Petitioner's claim for compensation is denied.
No benefits are awarded herein.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the
Notice ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

June 18, 2013

Date
10 we 12114
ICArbDec p. 2
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FACTS:

The Petitioner testified that she injured her left shoulder at work on January 26, 2010.
She stated that somebody hurt her from behind on her shoulder. The Petitioner could not
state who injured her shoulder. She further testified that she did not know what that person
was doing at the time, but she was hit with a cable with two frames. She did not believe the
person struck her intentionally.
The Petitioner claimed that she reported this incident right away, and sought treatment
with Dr. Lisa Fields. No medical records were introduced into evidence to document
treatment for an injury to her left shoulder or arm.
Brenda Sanchez, Human Resources manager, testified on behalf of the Salvation
Army. Ms. Sanchez noted that The Petitioner eventually claimed an injury to her arm in the
beginning of February 2010, but she could not specially state what happened. The Petitioner
claimed she was hit with an object, but there were no witnesses noted and no medical
treatment requested.

CONCLUSIONS:
In Support of the Arbitrator's Decision relating to (C.), Did an accident occur that arose
out of and in the course of Petitioners employment by Respondent, the Arbitrator finds
and concludes as follows:

The Petitioner testified that something hit her in the left shoulder at work on January
26, 2010. She claimed that another employee hit her shoulder with an object, but upon
further questioning, she could not explain exactly what happened. She speculated that she
had been struck by an object in her upper left shoulder, but she was unable to state with
certainty whether someone accidentally threw the object at her or if the object fell on her.
After reviewing the facts and testimony, the Arbitrator finds that The Petitioner failed to
prove that she sustained an accidental injury to her left shoulder which arose out of and
occurred in the course of her employment on January 26, 2010.
As the Arbitrator has found that the Petitioner failed to prove that she sustained an
accidental injury which arose out of and occurred in the course of her employment on January
26, 2010, determination of the remaining disputed issues is moot.
Petitioner's claim for compensation is denied.

l'OWC047936
Page 1
STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

C8J Affirm and adopt (no changes)

D Injured Workers' Benefit Fund (§4(d))

D Reverse IChoose reasocl

D Second Injury Fund (§8(e)18)
D PTD/Fatal denied

D Affirm with changes
D Modify

D Rate Adjustment Fund (§8(g))
C8J None of the above

!Choose directiocl

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Maxcine Harvey
Petitioner,

NO. 10WC047936

vs.

I CC

City of Chicago,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses,
temporary disability and being advised of the facts and law, affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 9, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.
No bond is required for removal of this cause to the Circuit Court by Respondent.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.

JUN 0 3 2014
DATED:
SM/sj
o-5/8/14
44

David L. Gore

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HARVEY. MAXCINE

Case#

1 OWC047936

Employee/Petitioner

!14IWCC040 9
CITY OF CHICAGO
Employer/Respondent

On 8/9/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1936 LAW OFFICES OF RAPAPORT & HERZBERG
STEVEN I RAPAPORT
630 DUNDEE RD SUITE 120B
NORTHBROOK, IL 60062-2749

0680 QUERREY & HARROW LTO
MATTHEW J DALEY
175 W JACKSON BLVD SUITE 1600
CHICAGO, IL 60604

14I\fCC040 9
STATE OF ILLINOIS

)

)SS.
COUNTY OF COOK

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

0

Second Injury Fund (§8(e)18)

[8J None ofthe above

ILLINOIS WORKERS' CO:MPENSATION COMMISSION
ARBITRATION DECISION

Maxcine Harvey

Case# 10 WC 47936

Employee/Petitioner

Consolidated cases: N/A

v.

City of Chicago
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Chicago, on May 8, 2013 and June 13, 2013. After reviewing all ofthe evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
Was there an employee-employer relationship?
B.
C. l:8] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
Was timely notice of the accident given to Respondent?
E.
F. l:8] Is Petitioner's current condition ofill-being causally related to the injury?
G.
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
H.
I.
What was Petitioner's marital status at the time of the accident?
J. l:8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. C8J What temporary benefits are in dispute?
.
0 TPD
0 Maintenance
[8:1 TTD
L. C8J What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. Oother _ _

D

D
D
0
0
D

ICArbDec 2110 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 309/671-3019 Rockford 8151987-7292 Springfield 2171785-7084

FINDINGS

141IWCC0409

On November 3, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment as
explained infra.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident as explained inft·a.

In the year preceding the injury, Petitioner earned $69,478.62 average weekly wage was $1 ,336.13.
On the date of accident, Petitioner was 53 years of age, single with no dependent children.
Petitioner has received all reasonable and necessary medical services as explained infra.
Respondent has paid all appropriate charges for all reasonable and necessary medical services as explained
infra.
ORDER

As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner failed to prove that she
sustained a compensable injury arising out of and in the course of her employment with Respondent as claimed.
By extension, all other issues are rendered moot and all requested compensation and benefits are denied.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no c
ge or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

August 8, 2013
Date
ICArbDec p. 2
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM
Maxcine Harvey

Case# 10 WC 47936

Employee/Petitioner

Consolidated cases: N/A

v.

City of Chicago
Employer/Respondent

FINDINGS OF FACT
Petitioner testified that she worked for Respondent as a grant specialist. Her job duties included researching
various federal, state and local grants for the city. Petitioner worked from 9:00a.m. to 5:00p.m. and took two
15 minute breaks each day around the same time as allowed by Respondent's policy. Petitioner testified that she
worked for Respondent for 26 years, but no longer works there due to a reduction in the workforce.
Petitioner testified that on November 3, 2010, she arrived at work at approximately 8:50 a.m.-9:00a.m. and was
performing her normal job duties. She took a break and was exiting the building to perform a personal financial
transaction and, on her way back to work while walking through an elevator and lobby area she walked about 78 paces and her left leg slipped and she fell on the floor. Specifically, Petitioner testified that she walked in and
her left leg slipped from under her and she fell on her knee and her right hand/elbow area. Petitioner testified
that all of her injuries were to the right side. Petitioner testified that she noticed that the floor was waxed/shiny.
Petitioner testified that she was in a lot of pain and screamed. She testified that a lady came to her assistance,
Janice Yarbrough, ("Ms. Yarbrough") and that she got a security guard who came over and asked if she wanted
an ambulance to which Petitioner replied, yes. Petitioner testified that no one saw her fall.
The parties submitted a Report of Occupational Injury or illness ("injury report") dated November 5, 2010
completed by Petitioner's supervisor, Mr. McPhilimy. PX13 at 250; RXl. The injury report reflects that
Petitioner fell in the lobby of the building at approximately 10:40 a.m., screamed, and a security guard, Cheryl
Lopez ("Ms. Lopez") came to Petitioner's aid. !d. According to the injury report, Petitioner reported to Ms.
Lopez that she fell. !d.
Respondent offered a series of investigative photographs taken on May 16, 2012. RX3. These photographs are
ofthe various tiles, elevator lobbies and entrances/exits to Petitioner's building. !d. The investigator did not
identify any defects, cracks, hazards or obstructions inion the floors. !d.
The medical records reflect that Petitioner went to the emergency room by ambulance. PXl at 1-2. The
ambulance crew noted in part, "pt found in lobby of building where she works lying on her 1 side aocx3 co pain
in her rt wrist, elbow, and knee due to mechanical fall on slippery floor. pt denies any dizziness or etoh. pt
denies any other illnesses or injuries." !d.
At the Saints Mary & Elizabeth Medical Center emergency room, Petitioner reported "Mech fall @ home slipped on floor, landed on right side. c/o pain to [right] wrist [illegible] injury/elbow/knee 0 head/neck/back
injury pain." PX4 at 8-19. However, another note reflects that Petitioner reported "pain to [right] wrist, [right]
elbow, [right] knee s/p slip and fall@ work." !d. On examination, Petitioner had diffuse tenderness to
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palpation to the right wrist/elbow/knee. !d. Petitioner underwent a right knee x-ray showing a large
suprapatellar joint effusion. !d. Petitioner's right wrist x-rays showed a comminuted fracture of the distal right
radius. !d. Petitioner's right elbow x-ray was normal. !d. The emergency room physician.diagnosed Petitioner
with a distal radial fracture, referred to orthopedics for follow up with Dr. Snitovsky, prescribed Vicodin for
pain, and released. ld. Petitioner testified that she did not know what her injuries were at this time.
On November 5, 2010, Petitioner saw Dr. Heller at Midland Orthopedic Associates for her fractured right wrist.
PX7 at 22; PX8 at 251-252. Petitioner reported falling in the lobby of her work.site on a waxed floor sustaining
injuries to her right wrist. !d. Petitioner is right-hand dominant. !d. After an examination, traction, gentle
reduction with manipulation, short arm casting, and performing x-rays, Dr. Heller noted some worsening of
Petitioner's alignment in the wrist since her initial x-rays at the emergency room. !d. He placed Petitioner off
work. ld.
On November 9, 2010, Petitioner saw Dr. Strugala for her right knee complaints. PX7 at 24; PX8 at 253.
Petitioner reported swelling in the knee, great difficulty bearing weight initially, but being able to walk out of
the emergency room later, and the greatest amount of pain over the medial knee. ld. On examination, Dr.
Strugala noted mild effusion, tenderness over the medial knee extending along the course of the medial
collateral ligament to the proximal tibia medially, no point tenderness over the patella, ability to extend the knee
against resistance and performer straight leg raise, and pain over the medial knee with valgus stress however her
ligaments appeared intact. !d. X-rays did not reveal any definite fracture. !d. Dr. Strugala diagnosed Petitioner
with right knee pain status post fall and he ordered an MRI to determine whether Petitioner had an occult tibial
plateau injury or medial collateral ligament sprain. !d. Petitioner remained off work. !d.
On December 10, 2010, Petitioner returned to Dr. Strugala reporting diminished symptoms, but some difficulty
with activities such as stair climbing. PX7 at 25; PX8 at 254. On examination, Petitioner's right knee revealed
a trace effusion at best, some minimal diffuse tenderness over the anterior knee, good motion, and good
alignment. !d. He diagnosed Petitioner with right knee pain status post fall with mild underlying degenerative
joint disease in the right knee which had improved. ld. He ordered physical therapy and kept Petitioner off
work. ld.
On December 13, 2010, Petitioner returned to Dr. Heller regarding her right wrist fracture at which time her cast
was removed and her x-rays showed a fracture healed in acceptable alignment in all planes. PX7 at 26-27; PX8
at 255. Dr. Heller referred Petitioner to physical therapy and released her to return to full duty work effective
January 2, 2011. Id.
Petitioner began physical therapy on December 14, 2010 with complaints of right knee and right wrist pain and
reported that she fell at work on November 3, 2010 when she "slipped on a wet floor, her right knee bent back
and she fell on her out stretched right arm." PX11 at 64.
On January 11, 2011, Petitioner saw Dr. Strugala reporting slow steady progress during physical therapy of the
right knee, difficulty with stair climbing, and some days with pain free ambulation compared to other days when
she still had difficulty. PX7 29; PX8 at 28. On examination, Dr. Strugala noted a trace joint effusion, good
motion, no point tenderness, and strength at4+/5. !d. He maintained his diagnosis of right knee pain status post
· fall with mild underlying degenerative joint disease in the right knee, but recommended a possible injection
after completion of physical therapy. !d.
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On January 21,2011, Petitioner reported minimal complaints of pain in the right wrist to Dr. Heller. PX7 at 30,
32; PX8 at 31. After an examination and additional x-rays, Dr. Heller diagnosed Petitioner with a healed right
distal radius fracture, noted her return to regular work and continued weakness of grip for which he
recommended additional physical therapy, and scheduled a final follow-up visit in six weeks. !d.
On January 25, 2011, Petitioner saw Dr. Strugala reporting progress in physical therapy, but achiness with
extensive activity. PX7 at 34; PX8 at 33. On examination, Dr. Strugala noted no effusion, minimal diffuse
anterior tenderness, and good range of motion and strength with knee extension. !d. Dr. Strugala maintained
his diagnosis. !d. Petitioner declined to undergo an injection and he scheduled a follow ligament in three
weeks. !d.
On February 15,2011, Petitioner returned to Dr. Strugala after completing physical therapy and noting
improvements, but continued aching in the right knee and some discomfort over the anterior aspect of her left,
which typically occurred after ascending from a seated position and loosened up with ambulation. PX7 at 36;
PX8 at 35. After an examination and left hip x-rays, Dr. Strugala diagnosed Petitioner with right knee pain
status post fall with mild underlying degenerative joint disease in the right knee and subsequent left hip pain
probable hip flexor strain. !d. Dr. Strugala administered an injection into the knee. !d. He also recommended
continued physical therapy or simply allowing further time for the need to improve, and Petitioner chose the
latter option. !d.
Petitioner underwent physical therapy for the right knee which was completed on February 11, 2011 and for the
right wrist which was completed on March 1, 2011. PX8 at 50; PXll at 64-189.
On March 4, 2011, Petitioner saw Dr. Heller who noted that Petitioner's physical therapy note from March 1,
2011 reflect Petitioner reported no pain or swelling and completely normal function in the right wrist. PX7 at
38; PX8 at 37. Petitioner's exam and x-rays showed good alignment, normal range of motion, no tenderness or
crepitus, and a normal neurovascular exam. !d. He diagnosed Petitioner with a healed right distal radius
fracture with excellent outcome and released her from care. !d.
On March 15, 2011, Petitioner returned to Dr. Strugala reporting dramatic improvement with reduction in knee
pain, improved left hip symptoms, some episodes of left hip pain when ascending from a seated position after
prolonged sitting, but no difficulty with ambulation. PX7 at 40; PX8 at 39. He maintained his diagnoses and,
given Petitioner's improvement, decided to defer physical therapy for the left hip and noted the possibility of
viscosupplementation injections if Petitioner's symptoms returned. !d.
On April14, 2011, Petitioner returned to Dr. Strugala reporting continued improvement in the right knee and
left hip and walking regularly without any difficulty. PX7 at 42; PX8 at 41. On examination, Petitioner's right
knee revealed good strength with extension and Petitioner reported no pain. !d. On examination of the left hip,
Dr. Strugala noted good strength with resisted hip flexion without pain. !d. Dr. Strugala diagnosed Petitioner
with right knee degenerative joint disease, symptoms dramatically improved, and a left hip flexor strain, greatly
improved. !d. He instructed Petitioner on home exercises and released her from care. !d.
Petitioner testified that she missed approximately two months from work and that she did not receive any
workers' compensation benefits for that period of time. She also testified that her medical bills were not paid.
Petitioner testified that she was never told why she did not receive workers' compensation benefits.
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Petitioner testified that when she was discharged from Midland, her wrist was better although she still has some
stiffness in her fingers in the right hand. Petitioner testified that she has no pain in the wrist, just stiffness in the
fmgers and that her elbow is fine. Regarding her right knee, Petitioner testified that she still has problems
walking down stairs, squatting, getting up from a seated position, and walking certain distances. She also
testified that her knee gives way sometimes, she has pain if she is sitting too long and she has to flex her leg,
and that she still experiences pain and swelling.
Petitioner acknowledged that she is no longer treating for her wrist, but testified that she is still treating for her
knee. No treatment records regarding medical care after Petitioner's release from doctors at Midland were
proffered at trial. Petitioner also testified that she had no knee problems prior to her date of accident. On cross
examination, Petitioner testified that she did have pain in her right knee before her claimed injury at work
approximately five months beforehand, but that she did not know that she had any degenerative joint disease in
the right knee before November 3, 20 10.
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ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator's and
parties' exhibits are made a part of the Commission's file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (C), whether an accident occurred that arose out
of and in the course of Petitioner's employment by Respondent, the Arbitrator finds the following:
The Arbitrator finds that Petitioner did not sustain an accident that arose out of and in the course of her
employment with Respondent on November 3, 2010 as claimed.
A compensable injury must "arise out of' and be sustained "in the course of' a claimant's employment.
Caterpillar Tractor Co. v. Industrial Comm., 129 Ill. 2d 52, 57-58, 541 N.E.2d 665 (1989). The phrase "in the
course of' refers to the time, place and circumstances under which the accident occurred. Caterpillar, 129 Ill.
2d at 57 (citing Orsini v. Industrial Comm., 117 Ill. 2d 38, 44 (1987)). "Arising out of' refers to the causal
connection between the employment and the injury and is demonstrated if the claimant establishes that the
origin of the injury origin lies in some risk related to the employment. Brady v. Industrial Comm., 143 ill. 2d
542, 550, 578 N.E.2d 921 (1991) (citations omitted). An injury arises out ofthe employment ifthe conditions
or nature of the employment increased the employee's risk of harm beyond that to which the general public is
exposed. /d., (citing Caterpillar Tractor Co. v. Industrial Comm., 129 lll. 2d at 58; Campbell "66" Express,
Inc. v. Industrial Comm., 83 Ill. 2d 353 (1980)). The claimant bears the burden of proof in establishing a causal
relationship between his employment and the injury. Caterpillar, 129 lll. 2d at 63. The mere fact a claimant is
present at the place of injury because of his employment is insufficient to meet his burden of proof. Brady, 143
Ill. 2d at 550. He must demonstrate that the risk of the injury sustained was peculiar to his employment or that it
is increased as a consequence of the work. /d., (citations omitted).
In this case, Petitioner testified that she slipped on a waxed floor in a lobby entrance/exit that she sometimes
used and that was open to the public while returning to work from conducting a personal errand. There is no
evidence that Petitioner was performing any work-related functions while on her break, that Respondent
required Petitioner to use the entrance/exit in which she fell, that her fall was somehow peculiar to her
employment when she used the particular entrance/exit on her way back into work from her personal errand, or
that she was otherwise exposed to any risk greater than that of the general public while traversing the floor on
which she fell. Based on the foregoing, the Arbitrator finds that Petitioner failed to prove that she sustained a
compensable injury arising out of and in the course of her employment with Respondent as claimed. By
extension, all other issues are rendered moot and all requested compensation and benefits are denied.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

D Affirm with changes
D Reverse IChoose reaso~

CJ Injured Workers' Benefit Fund
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

D Modify

~ None of the above

~Affirm and adopt (no changes)

!Choose directiolll

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Jesse Avakian,
Petitioner,

vs.
Chicago Testing Techs,

I

410

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19b having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of temporary
disability, medical expenses and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 27, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

(§4(d))

c
11WC46447
Page2
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $46,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

JUN 0 3 2014
DATED:
SM/sj
o-5/8/14
44

David L. Gore
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

AVAKIAN, JESSE

Case#

11WC046447

Employee/Petitioner

CHICAGO TESTING TECHS
Employer/Respondent

IJICC0410

On 6/27/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

2089 BUDIN LAW OFFICES
JOHN J BUDIN
ONE N LASALLE ST SUITE 2165
CHICAGO, IL 60602

0532 HOLECEK & ASSOCIATES
LAWRENCE A SZYMANSKI
161 N CLARK ST SUITE BOO
CHICAGO, IL 60601

I

.

D Injured Workers' Benefit Fund (§4(d))

STATE OF ILLINOIS

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)SS.
COUNTY OF COOK

-

xx None of the above

ILLINOIS WORKERS' COMPENSATION COM:MISSION
ARBITRATION DECISION
19(b)

Jesse Avakian

Case# 11 WC 46447

Employee/Petitioner

Consolidated cases: - - -

v.

Chicago Testing Techs
Employer/Resp~ndent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The ~atter was heard by the Honorable Carolyn Doherty, Arbitrator of the Commission, in the city of
Chicago, ~ May 14, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on ..the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D WaS: Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Waithere an employee-employer relationship?

E.

D
D Did~ accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F.

C8J Is Petitioner's current condition of ill-being causally related to the injury?

B.
C.
D.

I.

D Wh~t were Petitioner's earnings?
D Whit., was Petitioner's age at the time of the accident?
D Wh~t... was Petitioner's marital status at the time of the accident?

J.

C8J We're the medical services that were provided to Petitioner reasonable and necessary?

G.
H.

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K.
L.

C8J Is Petitioner entitled to any prospective medical care?
C8J Wh~t temporary benefits are in dispute?
DlrPD
0 Maintenance
~ TID

M.

D Sho~ld penalties or fees be imposed upon Respondent?

N.

C8J Is ~spondent due any credit?

0.

D Other

JCArbDec19(b) 2110 /00 W. Randolph Street #8-200 Cllicago,1L 60601 312/814-6611 Tolljree 8661352-3033
Web site: www.iwcc.il.gov
Downstate office.~ Collinsville 6181346-3450 Peoria 3091671-3019 Rockford 815/987-7292 Springfield 2171785-7084
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FINDINGS

On the dat(of accident, 7/28/11, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date,.., Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's :current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $58,515.08; the average weekly wage was $1, 125.29.
On the date of accident, Petitioner was 54 years of age, married with 3 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services ....
Responden~shall

be given a credit of $23,791.53 for TTD, $ 0 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of $23,791.53 .
...

•

ORDER

•

Respongent is to pay the reasonable and necessary medical expenses incurred pursuant to Sections 8 and 8.2
of the .A:ct. Respondent shall receive credit for amounts paid .

•

Respondent is to pay Petitioner TTD of $750.19 per week for a period of 93-3/7 weeks commencing July
.
29, 201 through May 14, 2013. Respondent shall receive credit for amounts paid.

•

Respondent shall authorize and pay for the medical treatment, including surgery and the attendant care as
prescribed
... by Petitioner's treating physicians pursuant to Section 8(a) of the Act.

•r

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical betlfits or compensation for a temporary or permanent disability, if any .
...

•

RULES REG~INGAPPEALS

Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfectS: a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission .
...

If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of.firbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employel's appeal results in either no change or a decrease in this award, interest shall not accrue .

STATEMENT QF INTEREST RATE

...

•

t" "

...

i...

ICArbDecl9(b) •

•

FINDINGS OF FACT
At the time of his injury, Petitioner was 54 years old, married with three dependent children. At
the time of his injury, Petitioner worked for Respondent as a field tech engineer and had been so
employed for 5 years. His duties included testing concrete foundations. The work was physical
and ~required Petitioner on a daily basis to lift heavy concrete samples weighing up to I 00
pouqds. Petitioner also tested soil for bearing strength and carried a nuclear gage weighing about
45 pounds. Petitioner credibly testified that he enjoyed his job and took great pride in his
posiEion as an engineer.
The parties agree that on July 28, 2011, Petitioner was injured when he fell 3-4 feet off a roof.
On 7/28/11, Petitioner was working on the wet roof of a job site and fell off the roof onto a
platform. Petitioner landed on his left side. He testified that he immediately noticed pain in his
neck and left arm and shooting pain in his right arm. Petitioner testified that his pain worsened
over. night and the next day he went to a chiropractor, Dr. Goelz, on a referral from a friend.
Petiloner testified that he could not move his neck and had severe headaches and ringing in his
heact

...'

In hls initial examination/evaluation report, Dr. Goelz noted Petitioner's subjective symptoms of
severe neck pain, limited range of motion, pain into his right arm and hand. Objectively, he also
note,? muscle spasms and stiffness in Petitioner's cervical and upper thoracic spine as well as
righ} shoulder pain. It was also noted that Petitioner developed headaches since the work-related
injuw. There was no complaint of low back pain. (See Pet. Ex. #1, page 31-36) Petitioner
und!rwent chiropractic care with Dr. Goelz thereafter and was kept off work. Dr. Goelz ordered
an MRI of Petitioner's cervical spine, which was performed on August 26, 2011. (See Pet. Ex.
#1, page 16) The MRI showed a small central disc protrusion at C3-C4, bulging disc at C5-C6
and ~a broad-based central disc herniation at C6-C7 resulting in mild to moderate central spinal
canal narrowing. (See Pet. Ex. #1, page 16-17). Dr. Goelz records indicate a release to light
du~ work for the first time on 9/22/11 with significant restrictions and a continued order for
chiropractic care. The diagnosis was cervical herniated disc with radicular syndrome and
nellillgia. PX 1. Respondent was kept advised of the treatment and recommendations as
evi~nced by the Work Status Sheets faxed to Pam Nowakowski, nurse case manager from
Tra..ielers Insurance. PX 1.
Petitioner testified that direction of his medical treatment was assumed by the nurse case
manager, Pam Nowakowski, R.N. Ms. Nowakowski, set up appointments for Petitioner with
Edward Forman, D.O at Illinois Bone and Joint Institute beginning on 9/1111 through 1110/12.
PX {). Dr. Forman was an orthopedic and sports medicine physician specializing in knee and
sholi!der arthroscopy. PX 14. Petitioner testified that he saw Dr. Forman from September 1,
201 f through January 10, 2012. On 9/1/11, Dr. Forman reviewed the MRI from August 2011 and
not£ C5 -6 disc space narrowing with bulging and a broad based central disc herniation reported
at C6-7. His assessment was cervical strain with CS-6 DJD. He noted while Petitioner's
"subjective complaints generally outweigh the objective findings on clinical exam, we will treat
him ~onservatively." Petitioner was started on formal PT and anti-inflammatory medication. Dr.
Forman returned Petitioner to light duty work as of 9/2/11. Petitioner returned to Dr. Forman on
10/J/11 and based on continued subjective complaints of pain Dr. Forman ordered an EMG to
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rule out radiculopathy. On 11/15/11, Dr. Forman reviewed the EMG and noted findings
consistent with a moderate active ongoing bilateral cervical 5 and 6 radiculopathy. PX 8. Dr.
Forman continued to diagnose cervical strain with C5-6 DJD and a reported C6-7 central disc
herriiation while noting that he still had not seen the MRI films. He also diagnosed cephalgia.
\VhiJe finding again that subjective complaints outweighed objective findings, Dr. Forman
refeired Petitioner to Dr. Glassenberg, a neurologist, for evaluation and continued PT and light
du~. PX 6.
Petitioner testified that Dr. Glassenberg did not want to see Petitioner due to
workers' compensation issues so the nurse case manager arranged for Petitioner to see another
neurologist, Jose Medina, M.D.
Petitioner saw Dr. Medina on 10110/11 and performed the above mentioned EMG. PX 8. Dr.
Medina's records from 10/10/11 indicate a diagnosis of C6-7 herniated cervical disc and cervical
radi~ulopathy. PX 8, p. 12. The diagnosis continued at the next visit of 11121111 as Petitioner
reported a sharp and burning pain in his neck and into the shoulders despite undergoing physical
therapy. Dr. Medina ordered injections. PX 8, p. 19.
Petitioner testified that in the interim he did attempt to return to work on a light-duty basis on or
abo~t November 5, 2011. Petitioner attempted roofing inspection for Respondent but was not
comfortable climbing a ladder to the roof due to his symptoms. Petitioner did not return.
Respondent's witness, Matthew Ribordy, verified this failed attempt to return to light duty work.

i

On ~2113/11, Petitioner followed up with Dr. Forman who reiterated his diagnosis and noted, "I
do riqt feel that there is any orthopedic pathology objectively. His subjective complaints seem to
be eonsistent with his cephalgia more than anything. . . . I would recommend that he continue
working light duty and have his cephalgia worked up. . . . If he still has the persistent
symptomatology, I would recommend a functional capacity evaluation as there does not appear
to b~ any orthopedic component to the symptomatology that he is complaining of, mostly being
the sephalgia at this time." Petitioner was to follow up in one month. PX 6. On 1/10/12, Dr.
Foni.an last saw Petitioner and noted that he still hadn't reviewed the MRI films and that he did
not feel Petitioner's subjective complaints had any objective support based on his observation of
Petitioner walking through his office. PX 6. P. 1. He found no orthopedic pathology and no
orthopedic basis to keep Petitioner off work. He further noted his opinion that no orthopedic
treatment was necessary and gave Petitioner a full duty return to work as of 1/11/12. PX 6.
During his treatment with Dr. Medina, he also saw Jerrel Boyer, D.O., who performed an
epidural injection on January 16, 2012. PX 8. Dr. Boyer also ordered an MRI of Petitioner's
centcal spine, which showed disk protrusions at "C3-4, C4-5, C5-6 and C6-7. Findings above
wor~e at the levels of C5-6 and C6-7." (See Pet. Ex. #8, page 32, MRI of February 10, 2012)
On the same date, Petitioner also had an MRI of his thoracic spine, which also showed positive
findings. The MRI of the thoracic spine showed disc protrusions throughout the thoracic spine
without significant stenosis. (See Pet. Ex. #8, page 33, MRI of the thoracic spine) On 2/13/12,
note~ his ~eading of the cervical MRI to show a disc herniation at C6-7 with "cord compression."
Dr. ~oyer explained to Petitioner that he would "likely need surgical intervention for his neck."
(See.Pet. Ex. #8, page 40) but Petitioner elected to try the facet injection first. The injection was
perftrmed
but provided little relief.
..,

..
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On February 20, 2012, it was Dr. Medina's opinion that Petitioner was "totally disabled for
wor~/' (See Pet. Ex. #8, page 49) Dr. Medina also placed Petitioner, and had him remain on
various pain medications for his pain. (See Pet. Ex. #8, page 23, 28, 44, 48) It is undisputed that
Petitioner was not on any pain medications of any type for any reason prior to his work related
injuries of July 28, 2011.
~

The purse case manager next directed Petitioner to Wellington Hsu, M.D. for an orthopedic IME
consultation on March 19, 2012. (See Resp. Ex. #2) In his narrative report, Dr. Hsu noted that
surgery was recommended by Dr. Medina's office on or about February 13, 2012. (See Resp.
Ex. ~#2, page 3) Dr. Hsu did confirmed that Petitioner sustained a cervical strain injury in the
accident at work which is consistent with his complaints of neck stiffness and pain followed by
reasonable treatment in the form of PT and steroid injection. Dr. Hsu determined that the
cervical strain reached MMI 6 months after the accident and no later than 1128/12. Dr. Hsu
determined that Petitioner's "pain with range of motion and limited range of motion of his
cervical spine did not seem to be congruent with his neck range of motion while being
inte..,iewed . . . in fact as he was walking outside of the examining room, he demonstrated
signlficantly more range of motion of his neck than he did in the exam room. As a result, I do
belie.ve that there is a psychosocial component to his neck pain." RX 2. Dr. Hsu agrees with Dr.
Forman's recommendations in that he has no restrictions from an orthopedic or "spine"
standpoint and that Petitioner did not demonstrate any neurologic deficits or signs of myelopathy
on eJCam. Finally, Dr. Hsu determined that the C5-6 and C6-7 DJD was preexisting as was the
C6-! herniation. He commented that these findings were pre-existing conditions and "are in no
way{elated to the claimant's current condition." RX 2.
Petiioner testified that based upon a friend's recommendation, he went to see a neurosurgeon,
Wesley Yapor, M.D., at Northwestern Neurosurgical Associates. Petitioner saw Dr. Yapor for a
second opinion, as Dr. Boyer had recommended "a two level anterior fusion for disc herniation
at the C5-C6 and C6-C7 levels." (See Pet. Ex. #12, May 17, 2012 narrative report of Wesley
Yapcr, page 1) It was Dr. Yapor's opinion that Petitioner's symptoms were directly related to
the July 28, 2011, work-related injury and he agreed that a C5-C7 anterior cervical discectomy
and rsion was required as a result of Petitioner's work-related injury of July 28, 2011.

Peti~oner has not sought any medical care, reevaluation or any other treatment of any kind since
MaY._ 17, 2012. Petitioner testified that in the month before trial he applied for and received
unemployment compensation benefits. He testified that he "gave the letter from Pamela showing
that TTD was terminated" and thereafter received unemployment while looking for work. He
has QOt received any contact or offers from potential employers.
Mr. flibordy testified that he had a phone conversation with Petitioner in March 2012 calling
Petiijoner back to work after a seasonal lay off to do his regular job. Mr. Ribordy testified that
Petit\oner informed him that he was not comfortable coming back to work to do his regular job.
The~witness did not call Petitioner again to return to work. Petitioner testified that he would like
to return to his regular job but not until he is "fixed."
Cul'l'ently, Petitioner still has pain in his neck which has never resolved. Petitioner continues to
have headaches and repetitive movement causes shooting pain in his right arm down thru his
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right hand and numbness in his right hand and fingers. He has difficulty sleeping and takes over
the Gounter sleep medication. Petitioner wants the recommended surgery and wants to return to
work thereafter. Petitioner testified that he wants to return to his previous level of activity.
CONCLUSIONS OF LAW

The·roregoing findings of fact are incorporated into the following conclusions of law.
In support of the arbitrator's decision relating to (F) causal connection and (K) prospective
medical care, the arbitrator finds the following facts:

All physicians agree that Petitioner injured his cervical spine as a result of the July 28, 2011,
work-related injury. (See, Resp. Ex. #2, Wellington Hsu, M.D. March 19, 2012, narrative report,
page 5, 6; Resp. Ex. #1, Edward S. Forman, D.O., January 10, 2012, two-page report, page 1;
Pet..Ex. #8, NeuroCenter (Jose Medina, M.D. and Jerrel Boyer, D.O.); Pet. Ex. #13, Wesley Y.
Yapor, M.D. narrative report of May 17, 2012) All physicians agree that Petitioner has a disc
herniation at C6-C7. Dr. Hsu and Dr. Forman, both orthopedic surgeons, found no "orthopedic
patlrology" and determined that Petitioner sustained a cervical strain as a result of the accident.
Drs:· Hsu and Forman opined that Petitioner's disc herniation at C6-7 and his degenerative
confitions at CS-7 were preexisting and in no way aggravated or effected by the accident. Both
phySicians based their opinions in part on observations of Petitioner before, during and after their
exmts.
Petitioner' treating neurologist and neurosurgeon, Drs. Medina and Yapor, each found disc
herniation at C6-7 and each opined that the herniation, although preexisting, becan1e
sym!Jtomatic as a result of the accident. Petitioner had no symptoms in his neck or arms prior to
this -.accident. His symptoms arose immediately after the accident and his treatment has been
confstent since the accident. The neurological pathology was obvious to the neurologist Dr.
Medina
and neurosurgeon Dr. Yapor, and corroborated by objective testing on Petitioner,
It
including an EMG and MRis. In fact, Dr. Medina, Respondent's physician, after reviewing the
MRi of Petitioner's cervical spine stated, "objective matched subjective". (See Pet. Ex. #8, page
11) Drs. Medina and Yapor each opined that Petitioner needs surgery on his cervical spine so
that he may return to work.
...
The-Arbitrator finds that the accident of 7/28/11 aggravated Petitioner's pre-existing C6-7 disc
henlation and C5-7 disc degeneration resulting in the need for the treatment he received and the
presiribed surgical treatment. The Arbitrator's finding is based on the credible testimony of
Petitioner and on the neurological and neurosurgical opinions of Petitioner's treating physicians,
Drs."= Medina, Boyer and Yapor, placing greater weight on those opinions than the orthopedic
opinions of Drs. Forman and Hsu. Based on the finding of causal connection for these
con~itions, the Arbitrator further finds that Petitioner is entitled to the prescribed surgery
purs_uant to Section 8(a) of the Act. Respondent is to authorize and pay for that prescribed
trearent and the attendant care.
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In support of the arbitrator's decision
the following facts:

rel~tipg

Bas~d

on the finding of causal connection, the Arbitrator further finds that Respondent is to pay
Petitioner the reasonable and necessary medical expenses incurred by Petitioner in the care and
trea~ent of his injuries pursuant to Sections 8 and 8.2 of the Act. Respondent's objection to the
medical bills was based on liability. Respondent is to receive credit for all amounts paid. ARB
EXl.

In support of the arbitrator's decision relating to (L) temporary total disability benefits,
the arbitrator finds the following facts:
Based on the finding of causal connection for Petitioner's current condition of ill-being, the
Arbitrator further finds Petitioner was temporarily and totally disabled commencing 7/29/11
through 5/14/13. The Arbitrator further notes that Petitioner began treatment the day after his
acci~ent and has treated consistently from that date. Pursuant to the recommendation of Dr.
Forrpan, Petitioner tried and failed at a light duty attempt in November 2011. Petitioner
continued treating with Dr. Medina per Respondent's nurse case manager and was taken off
work by Dr. Medina through March 2012. Petitioner thereafter sought treatment from Dr. Yapor
and-has been waiting for the recommended surgical authorization since his visit with Dr. Yapor
in May 2012. Petitioner was offered a full duty return by Respondent in March 2012 while still
in a;tive. treatment ~ith his treating neurologists. ~o physicians released Petitioner, from a
neurplog1cal standpomt, to return to any type of gamful employment. Respondent made no
~er offers of light duty or accommodated positions after March 2012.
";

Accordingly, Respondent is to pay Petitioner TTD from July 29, 2011 through 5/14/13 with
credit for TTD paid. ARB EX 1.

.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

1:8] Affirm and adopt (no changes)

D Affirm with changes

D Reverse Choose reasolll
J

D Modify

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
1:8] None of the above

!Choose directiolll

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Latonya Norwood,
Petitioner,

NO. 11 WC002364

vs.

Pathway Victory Center,

IWCC041

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19b having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, temporary disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed March 20, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of$14,300.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:
SM/sj
o-5/1114
44

JUN 0 3 2014

Basurto

oJ!

David L. Gore

~

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

NORWOOD, LaTONYA

Case#

11 WC002364

Employee/Petitioner

PATHWAY VICTORY CENTER
Employer/Respondent

On 3/20/2013, an arbitration decision on this case was filed with the lllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy ofthis decision is mailed to the following parties:

0226 GOLDSTEIN BENDER & ROMANOFF
ALPETROCELLI
ONE N LASALLE ST SUITE 2600
CHICAGO, IL 60602

1454 THOMAS & ASSOCIATES
JOSEPH FITZPATRICK
300 S RIVERSIDE PLZ SUITE 2330
CHICAGO, IL 60606

D Injured Workers' Benefit Fund (*4(d))
D Rate Adjustment Fund (*8(g)
D Second Injury Fund (§8(e)l8)
~None of the above
STATE OF ILLINOIS
COUNTY OF COOK

)
)
)
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ILLINOIS 'VORKERS' COMPENSATION COMMISSION
19(b) ARBITRATION DECISION

LATONYA NORWOOD
Employee/petitioner

Case #11 WC 2364

V.

PATHWAY VICTORY CENTER
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing
was mailed to each party. The matter was heard by the Honorable Robert Williams,
arbitrator of the Workers' Compensation Commission, in the city of Chicago, on
February 26, 2013. After reviewing all of the evidence presented, the arbitrator hereby
makes findings on the disputed issues, and attaches those findings to this document.
ISSUES:

A.
B.

C.
D.
E.

D

Was the respondent operating under and subject to the Illinois Workers'
Compensation or Occupational Diseases Act?

D
D

Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of the petitioner's
employment by the respondent?

D
D

What was the date of the accident?
Was timely notice of the accident given to the respondent?

F. ~ Is the petitioner's present condition of ill-being causally related to the injury?
G.
H.
I.

D
D
D

What were the petitioner's earnings?
What was the petitioner's age at the time of the accident?
What was the petitioner's marital status at the time of the accident?

J. ~ Were the medical services that were provided to petitioner reasonable and
necessary?

14IWCC041l
K. ~ What temporary benefits are due:

L.
M.
N.

D
D
D

0

TPD

0

Maintenance

[ZJ TTD?

Should penalties or fees be imposed upon the respondent?
Is the respondent due any credit?
Prospective medical care?

FINDINGS

• On January 8, 2011, the respondent was operating under and subject to the provisions
of the Act.
• On this date, an employee-employer relationship existed between the petitioner and
respondent.
• On this date, the petitioner sustained injuries that arose out of and in the course of
employment.
• Timely notice of this accident was given to the respondent.
• In the year preceding the injury, the petitioner's average weekly wage was $287.00.

• At the time of injury, the petitioner was 41 years of age, married with no children under
18.
• The respondent agreed to pay for all the related medical services provided to the
petitioner up to January 9, 2012.
• The parties agreed that the petitioner is entitled to temporary total disability benefits for
56 weeks, from January 10, 2011, through February 5, 2012, and that the respondent
paid all the temporary total disability benefits for that period.
ORDER:

• The respondent shall pay the petitiOner temporary total disability benefits of
$253.00/week for 56 weeks, from January 10, 2011, through February 5, 2012, which is
the period of temporary total disability for which compensation is payable.
• The medical care rendered the petitioner through January 9, 2012, was reasonable and
necessary. The respondent shall pay the medical bills in accordance with the Act and
the medical fee schedule. The respondent shall be given credit for any amount it paid
toward the medical bills, including any amount paid within the provisions of Section
8(j) of the Act, and any adjustments, and shall hold the petitioner harmless for all the
medical bills paid by its group health insurance carrier. The petitioner's request for
medical benefits after January 9, 2012, and for her headaches, right hip, right foot,
bilateral forearms and carpal tunnel is denied.
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• The petitioner's request for prospective benefits is denied.
• In no instance shall this award be a bar to subsequent hearing and determination of an
additional amount of temporary total disability, medical benefits, or compensation for a
permanent disability, if any.
Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules,
then this decision shall be entered as the decision of the Commission.

RULES REGARDING APPEALS

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed
below to the day before the date of payment; however, if an employee's appeal results in
either no change or a decrease in this award, interest shall not accrue.

MAR 2 0 2013

3

FINDINGS OF FACTS:

On January 8, 2011, the petitioner, a nurse's aide at an assisted-living facility,
suffered an injury while assisting a resident in a shower. On January 1oth, she sought
emergency care at Ingalls Hospital for right lower middle back pain and aching in her
right neck and arm. The triage notes indicated complaints of right neck, arm, pelvis, low
back and thigh. The petitioner reported that she was assisting a resident in the shower and
caught her body weight. The physician noted that she was helping a patient and the
patient fell on her, and that her symptoms were mildly exacerbated by movement. X-rays
of her lumbar spine, thoracic spine and ribs were negative. She was discharged with a
diagnosis ofback strain.
The petitioner started physical therapy on January 14th and returned frequently for
additional therapy through February 29, 2012. She saw Dr. Raza Akbar of Ingalls
Occupational Health on the 18th and reported pain primarily in her right neck, shoulder
and back. The doctor's description of the incident was that the patient fell with all her
weight on top of her. The diagnosis was back sprain/strain and cervical and low back
pain. The petitioner saw Dr. Alvin Goldberg of Occupational Medical Center of Chicago
on January 19th, and reported that she felt immediate low back pain while attempting to
seat a patient in the shower. The doctor's assessment was acute lumbosacral, cervical,
thoracic and lumbar sprain, right hip contusion and headaches. On February 15th, the
petitioner saw neurologist, Dr. J agan Mohan, whose impression was cervical sprain, low
back pain and right foot pain. He continued the physical therapy and requested an MRI of
her cervical and lumbar spine. Dr. Mario Garcia, a chiropractor, at Occupational Medical
Center of Chicago performed a functional capacity evaluation of the petitioner on
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February 25th and assessed light-physical demand ability. A lumbar MRI on March ih
revealed a 3 mm broad-based left neural foraminal/lateral protrusion at L3-4, a 3 mm
central protrusion at L4-5, a right neural foramina} tear at L4-5 and a 5 mm posterior
central herniation/protrusion at L5-S 1.
The petitioner started pain management with Dr. Neema Bayran on March 23rd,
who opined that the MRI revealed disc bulges at L3-4, L4-5 and L5-S 1. His assessment
was cervical strain and lumbar disc bulges at L3-4, L4-5 and L5-S 1. On May 17th, the
petitioner saw Dr. Sean Salehi and reported neck, low back and bilateral forearm pain.
The doctor opined that the lumbar MRI showed grade II disc disease at L3-4 and L4-5, a
disc bulge without neural compression at L4-5 and no significant facet arthropathy. His
assessment was carpal tunnel syndrome and lumbar spondylosis. Dr. Bayran gave the
petitioner lumbar transforaminal epidural steroid injections at L4-5 and L5-S 1 on June
11 t\ which provided her about 60% relief.
A cervical MRI on August 5th revealed diffuse spondylosis with neuroforaminal
narrowing at multiple levels, a 3 mm left paracentral broad-based protrusion at C5-C6
with effacement of the left ventral thecal sac, a shallow posterocentral protrusion at C2C3 and a grade I retrolisthesis of C6 on C7. A second lumbar transforaminal epidural
steroid injection by Dr. Bayran at L4-5 and L5-S 1 on August 20th provided very minimal
relief. On September 12th' Dr. Scott Rubinstein noted that the petitioner received some
benefit from an injection into her carpal tunnel.
On October 14th, the petitioner saw Dr. Michael Malek, whose diagnosis was
cervical and lumbar sprains with radiculopathy and recommendation was cervical
injections and EMG tests of the lumbar spine and upper extremities. The petitioner had
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right lumbar medial branch blocks at L3-4, L4-5 and LS-S 1 on October 151h. A cervical
EMG on October 26th showed poly neuropathy at C4-T1 bilaterally. On November 18th,
Dr. Malek gave the petitioner a cervical epidural steroid injection that did not provide her
any relief. On December 23rd, Dr. Malek recommended an anterior cervical discectomy
and fusion at C5-C6.
On January 9, 2012, at the request of the respondent, the petitioner was evaluated
by Dr. Kathleen Weber of Midwest Orthopaedics at Rush. Dr. Weber's diagnosis was
nonspecific cervical pain with preexisting multi-level degenerative disc disease and
spondylosis, nonspecific right wrist pain, axial back pain with preexisting degenerative
disc disease and polyneuropathy. Dr. Weber opined that the objective findings did not
match the petitioner's complaints, her inconsistent motor testing, cogwheeling and nonphysiologic findings suggested symptom magnification and she could work as a nurse's
aide in a full-duty capacity.
The petitioner followed up frequently for chiropractic care with Dr. Garcia
through February 15, 2012. The petitioner would like to proceed with the fusion
recommended by Dr. Malek.
FINDING REGARDING WHETHER THE MEDICAL SERVICES PROVIDED TO PETITIONER ARE
REASONABLE AND NECESSARY:

The medical care rendered the petitioner through January 9, 2012, was reasonable
and necessary. The medical care rendered the petitioner after January 9, 2012, and for her
headaches, right hip, right foot, bilateral forearms and carpal tunnel was not reasonable or
necessary. The respondent agreed to pay for all the related medical services provided to
the petitioner up to January 9, 2012. The petitioner's request for medical benefits after
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January 9, 2012, and for her headaches, right hip, right foot, bilateral forearms and carpal
tunnel is denied.
FINDING REGARDING WHETHER THE PETITIONER'S PRESENT CONDITION OF ILL-BEING
IS CAUSALLY RELATED TO THE INJURY:

Based upon the testimony and the evidence submitted, the petitioner proved that
her current condition of ill-being with her right neck and low back is causally related to
the work injury. The petitioner failed to prove that her current condition of ill-being with
headaches and her right hip, right foot, bilateral forearms and carpal tunnel is causally
related to the work injury. Although the petitioner's description of the incident and her
injury vary with each medical provider, the preponderance of the evidence establishes
that she did not fall nor did anyone fall on her and that she did not sustain a trauma to her
right hip, right foot, bilateral forearms or hands.
It is clear from the evidence that as a result of supporting a patient in a shower,

the petitioner strained her lumbar spine, and right shoulder and cervical region. As a
result of the incident, she had pain in her right lower middle back and aching in her right
neck and arm. She received conservative care for a lumbar strain and aching in her
shoulder and cervical region.
The evidence is not sufficient to establish that the petitioner sustained more than a
cervical sprain or a temporary exacerbation of her pre-existing cervical disease. The
strain to petitioner's cervical region and lumbar spine occurred while supporting a patient
with her arms wrapped around and underneath the patient's arms. There is no evidence
that she sustained a direct trauma to her neck or that she jolted, struck, twisted, rotated,
flexed, bent or otherwise moved her neck in such a way that would have resulted in
damage or derangement at her C5 and C6 levels. The petitioner is not believable. The
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opinions of Dr. Malek are not consistent with the evidence and are not supported by a
medical basis. His opinions are conjecture and are not of any probative value.
FINDING REGARDING THE Al\'IOUNT OF COMPENSATION DUE FOR TEMPORARY TOTAL
DISABILITY:

The respondent shall pay the petitioner temporary total disability benefits of
$253.00/week for 56 weeks, from January 10, 2011, through February 5, 2012, as
provided in Section 8(b) of the Act, because the injuries sustained caused the disabling
condition of the petitioner.
FINDING REGARDING PROSPECTIVE MEDICAL:

The petitioner failed to prove that the anterior cervical discectomy and fusion at
C5-C6 recommended by Dr. Malek is reasonable medical care necessary to relieve the
effects of the work injury. The petitioner had pre-existing multi-level cervical problems.
On January 8, 2011, the petitioner strained her cervical region and lumbar spine
supporting a patient with her arms; however, the evidence does not support a direct
trauma to her neck or an injury worse than a cervical strain. The petitioner's request for
prospective benefits is denied.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF COOK

)

D Afflnn with changes
D Reverse IChoose reasolll

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

D Modify

1:8] None of the above

~ Afflnn and adopt (no changes)

D PTD/Fatal denied

!Choose directiolll

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Louis E. Jogmen,
Petitioner,

VS.

NO. llWC 10049

City of Park Ridge Police Department,

I

Respondent.
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DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issue of accrual date of permanent partial
disability and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 2, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.
No bond is required for removal of this cause to the Circuit Court by Respondent.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

JUN 0 3 2014
DATED:
SM/sj
o-4/17114
44

David L. Gore
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CITY OF PARK RIDGE
Employer/Respondent

On 5/2/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1836 RAYMOND M SIMARD PC
221 N LASALLE ST
SUITE 1410
CHICAGO, IL 60601

0481 MACIOROWSKI SACKMANN & ULRICH
ROBERT 8 ULRICH
10 S RIVERSIDE PLZ SUITE 2290
CHICAGO, IL 60606

'

I

D Injured Workers' Benefit Fund (§4(d))

STATE OF ILLINOIS
)SS.
COUNTY OF COOK

)

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
[8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Louis E. Jogmen

Case # 11 WC 10049

Employee/Petitioner

Consolidated cases: N/A

V.

City of Park Ridge
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Chicago, on April 16, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational

Diseases Act?
Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
Was timely notice of the accident given to Respondent?
[8J Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. D What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TTD
L. [8J What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. [8J Other Accrual Date

B.
C.
D.
E.
F.
G.
H.
I.
J.

D
D
D
D

ICArbDec 2110 100 W. Randolph Street #8-200 Chicago, IL 6060/ 3121814-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6/81346-3450 Peoria 3091671-3019 Rockford 8/5/987-7292 Springfield 217/785-7084

FINDINGS

On May 26, 2010, Respondent was operating under and subject to the provisions ofthe Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident as explained infra.
In the year preceding the injury, Petitioner earned $103,896.00; the average weekly wage was $1 ,998.00.
On the date of accident, Petitioner was 39 years of age, married with 3 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of Petitioner's Full Salary for TTD, Petitioner's Full Salary for TPD,
$0 for maintenance, and $0 for other benefits, for a total credit as agreed by the parties. See AXl
Respondent is entitled to a credit of $0 under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $664.72/week for 50.6 weeks, because
the injuries sustained caused the 20% loss ofthe left arm, as provided in Section 8(e) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$664.72/week for 60 weeks, because
the injuries sustained caused the 12% loss of the person as a whole, as provided in Section 8(d)2 ofthe Act.
Respondent shall pay Petitioner the permanent partial disability benefits that have accrued from February 26,
2013 through April 16, 2013, and shall pay the remainder of the award, if any, in weekly payments.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

May 1. 2013
Signature of Arbitrator

ICArbDec p. 2

Date

MAY -2 2013
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM
Case# 11 WC 10049

Louis E. Jogmen
Employee/Petitioner

Consolidated cases: N/A

V.

City of Park Ridge
Employer/Respondent

FINDINGS OF FACT
The only issues in dispute are causal connection and the nature and extent of Petitioner's injury. Arbitrator's
Exhibit ("AX") 1. The parties have stipulated to all other issues. AX1.
Background
Petitioner worked as a police commander for Respondent. His duties included overseeing the administrative
section of the department and assisting with calls from the field as needed or that involved serious safety threats.
Petitioner remains employed by Respondent as a deputy chief and he testified that, while he was promoted in
title, his duties remain largely the same as in his prior position as commander.
Petitioner sustained an undisputed accident at work on May 26, 2010. AXl. On this date, Petitioner was
working with another police officer to clean out his office during a department reorganization which required
relocating 20-30 full filing cabinets of various sizes. Petitioner and the assisting officer used a dolly to move
the cabinets and Petitioner testified that, because of his height, he performed the physical task of pulling the
filing cabinets up and forward toward his body while his co-worker used a dolly to load the cabinets from
underneath. Petitioner testified that this move took approximately three days and that his left shoulder and
elbow started hurting, but he continued working. He further testified that, the following weekend, he was in
extreme discomfort and experienced very sharp pain in his left shoulder and elbow with shooting pain radiating
down his left forearm and including tingling in his fingers.
Petitioner testified that prior to his date of accident he had never injured his left shoulder or elbow and no
recommendation for treatment, or actual treatment, was rendered to either before May 26, 2010. Petitioner is
left hand dominant.
Medical Treatment
Petitioner testified that he saw his primary care physician, Dr. Ferber, on June 3, 2010. The medical records
reflect that Petitioner reported developing left shoulder pain with decreased range of motion, left elbow pain,
and difficulty sleeping after moving cabinets at work for several days. Petitioner's Exhibit ("PX") 1. Dr. Ferber
examined Petitioner noting decreased range of motion in the joints with pain, and tenderness at the lateral
epicondyle. !d. Dr. Ferber diagnosed Petitioner with left shoulder joint pain and ordered prescription steroid,
muscle relaxant, and pain medication. !d.
On June 9, 2010, Petitioner returned reporting limited activity, use of pain medication as needed, and deep pain
in the shoulder. !d. Petitioner underwent left shoulder x-rays and a physical examination showing continued
tenderness at the lateral epicondyle and decreased range of motion in the left shoulder. !d. Dr. Ferber diagnosed
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Petitioner with left shoulder pain and lateral epicondylitis. !d. Petitioner testified that Dr. Ferber administered
an injection into his shoulder. See also PXl.
Dr. Ferber ordered a left shoulder MRI which Petitioner underwent on June 18, 2010 at Salt Creek Medical
Imaging of Hinsdale. PX1. The interpreting radiologist found that the MRI showed mild supraspinatus
tendinopathy, no evidence of a rotator cuff tear, and mild degenerative hypertrophy at acromioclavicular joint
with resulting slight encroachment on the supraspinatus which could be associated with a clinical impingement
syndrome. ld. On June 21, 2010, Dr. Ferber reviewed Petitioner's left shoulder MRI noting that it showed
tendinitis and impingement. ld.
Petitioner testified that Dr. Ferber then referred him to Dr. Bresch. Petitioner had his initial visit with Dr.
Bresch on July 7, 2010. PX2. He reported left shoulder and elbow pain over the previous month after moving
office furniture at work over a three-day period. Id. He also reported continued constant pain and discomfort in
the left shoulder and elbow depending on his activities, left shoulder pain localized "deep inside" the shoulder
which worsened with sitting and laying down at night on the left shoulder, and stiffness in the left elbow
primarily in the morning. ld. On examination of the left shoulder, Dr. Bresch noted full active and passive
range of motion, tenderness to palpation along the long head of the left biceps tendon, tenderness along the left
AC joint, and crepitus with crossover test/full flexion/abduction of the left shoulder. ld. On examination of the
left elbow, Dr. Bresch noted tenderness to palpation along the lateral epicondylar area. ld.
Dr. Bresch reviewed Petitioner's left shoulder x-rays showing no significant joint space narrowing or
hypertrophic changes of the AC joint with the exception of mild inferior hypertrophy appreciated along the
distal clavicle. Id. he also reviewed Petitioner's left shoulder MRI from June 18, 2010 showing mild
supraspinatus tendinopathy with no evidence of a rotator cuff tear with AC joint hypertrophic changes with mild
degenerative changes. !d. Dr. Bresch noted that Petitioner's left shoulder pain was consistent with rotator cuff
tendinitis and impingement and AC joint hypertrophic changes causing impingement of the supraspinatus
tendon. ld. He further noted that Petitioner's left elbow pain was consistent with lateral epicondylitis. ld. Dr.
Bresch administered injections into Petitioner's left shoulder and left elbow, prescribed various pain and antiinflammatory medications, and ordered physical therapy for the left shoulder and elbow. ld. Petitioner testified
that he did not go to the ordered physical therapy immediately because it was not approved by Respondent.
On August 18, 2010, Petitioner returned to Dr. Bresch. ld. Petitioner testified that he still had discomfort in the
left shoulder radiating down his arm and into the left hand. The medical records reflect that Petitioner reported
doing well with regard to the left shoulder and denied difficulty with activities and he reported feeling
approximately 95% better with regard to the left elbow although his left elbow pain bothered him after certain
activities particularly with grasping throughout the day. ld. On examination of the left elbow, Dr. Bresch noted
pain and tenderness to palpation along the lateral epicondylar area. Dr. Bresch noted that Petitioner had ongoing
left lateral epicondylitis despite a corticosteroid injection. ld. He reiterated his recommendation for an exercise
program and instructed Petitioner on appropriate exercises to be performed at home. Jd. He ordered continued
anti-inflammatory medication and noted that Petitioner was to return in 4 to 6 weeks time if he had ongoing
discomfort. ld.
On December 12, 2010, Petitioner returned to Dr. Ferber complaining of continued symptomatology in the left
elbow. PXI. On examination, Dr. Ferber noted tenderness at the left lateral epicondyle. Jd. He maintained his
prior diagnosis of lateral epicondylitis. Id. Petitioner testified that Dr. Ferber administered an injection into his
left elbow. See also PXl. Petitioner also testified that this was his last visit with Dr. Ferber.
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Petitioner eventually underwent physical therapy between February 24, 2011 and March 17, 2011. PX2.
On May 16, 2011, Petitioner returned to Dr. Bresch. !d. Petitioner reported doing well with physical therapy,
but ongoing discomfort in the left side of his neck. !d. On examination of the left elbow, Dr. Bresch noted no
tenderness to palpation along the lateral epicondylar area and no pain elicited with supination or pronation of the
left elbow. !d. On examination of the left shoulder, Petitioner had no tenderness to palpation along the long
head of the biceps tendon, but significant tightness and some tenderness along the left trapezius musculature and
decreased range of motion with cervical rotation and lateral flexion to the right greater than the left. !d. Dr.
Bresch diagnosed Petitioner with left trapezius spasm with left rotator cuff tendinitis which was minimal with
physical therapy and subacromial injection. !d. He further noted that Petitioner's left lateral epicondylitis was
nearly 100% resolved. !d. Dr. Bresch administered an injection into the left shoulder, recommended continued
elbow exercises at home, ordered physical therapy for trapezius tightness, and prescribed anti-inflammatory and
pain medication to be used as needed. !d.
On July 13, 2011, Petitioner followed up with Dr. Bresch and reported a lot of pain lately in the left shoulder
and ongoing discomfort along the front of his shoulder. !d. On examination of the shoulder, Dr. Bresch noted
tenderness to palpation along the AC joint, a positive crossover test, and a positive empty can test with pain
elicited with supraspinatus testing. !d. Dr. Bresch diagnosed Petitioner with left rotator cuff impingement with
AC joint capsulitis, administered an injection into Petitioner's left shoulder, and prescribed narcotic pain
medication to be taken at night. !d. He also instructed Petitioner to return on an as-needed basis. !d.
Petitioner testified that he sought a second opinion with Dr. Visotsky on September 2, 2011. PX3. Petitioner
reported left shoulder and left elbow pain and provided a history of his medical treatment to date. !d. He also
reported that he failed to make any progress with respect to his shoulder and that his elbow had improved 20 to
80% depending on the day. !d. Dr. Visotsky reviewed Petitioner's left shoulder MRI noting a partial thickness
tear, acromioplasty, AC changes, joint space narrowing, and loss of AC joint space. !d. Dr. Visotsky examined
Petitioner's left shoulder and noted pain with cross body adduction, weakness on forward flexion/abduction, and
crepitation in the subacromial space. !d. He recommended arthroscopic subacromial decompression and rotator
cuff repair with AC resection. !d.
Petitioner returned on September 20, 2011 reporting continued symptomatology in the left shoulder. !d. on
examination, Dr. Visotsky noted pain on forward flexion/abduction/internal rotation, limited range of motion
and pain with cross body adduction, and pain at the AC joint. !d. Dr. Visotsky administered injections into
Petitioner's left shoulder, prescribed anti-inflammatory medication, ordered physical therapy and reiterated his
recommendation for surgery. !d.
Petitioner underwent the recommended left shoulder surgery on October 27, 2011. !d. Pre- and postoperatively,
Dr. Visotsky diagnosed Petitioner with the following: (1) left rotator cuff tear; (2) left subacromial
decompression; and (3) left acromioclavicular degenerative joint disease with bony spurs. !d. Dr. Visotsky
performed left arthroscopic rotator cuff repair, arthroscopic subacromial decompression, and an open
acromioclavicular resection 1 em of the distal clavicle. !d.
Petitioner followed up with Dr. Visotsky postoperatively on November 2, 2011 and November 9, 2011 during
which time he had ongoing prescription pain medication, was placed in a sling, and kept off work. !d. At the
latter visit, Dr. Visotsky removed Petitioner stitches and ordered physical therapy. !d.
Petitioner underwent 44 physical therapy sessions beginning on November 11, 2011 through AprilS, 2012. !d.
Petitioner also followed up with Dr. Visotsky on November 25, 2011 during his course of physical therapy. !d.
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On January 3, 2012, Petitioner saw Dr. Visotsky who ordered continued physical therapy three times per week,
continued anti-inflammatory and pain medications, and recommended a cortisone injection to Petitioner's lateral
epicondylar area. Jd. Petitioner testified that Dr. Visotsky discontinued the use of the sling. Dr. Visotsky's
January 11, 2012 progress note reflects that Petitioner had been weaned off of narcotics and that a cortisone
injection was administered into the elbow. Jd.
On February 3, 2012, Dr. Visotsky released Petitioner to light duty work, ordered continued physical therapy
three times per week, and discontinued pain medications. Jd. Petitioner testified that he returned to desk work
four hours per day until February 20, 2012 when he began working eight hours per day.
Petitioner submitted to an independent medical examination at Respondent's request on March 5, 2012 with Dr.
Heller who opined that Petitioner's then-current condition of ill-being was causally related to his injury at work,
that his medical treatment to that date had been reasonable, and that Petitioner was in need of some further
medical treatment with regard to the left shoulder and left elbow. PX4.
Petitioner returned to Dr. Visotsky on March 6, 2012. PX3. Petitioner continued to complain of pain in his left
elbow although at one point in time he noted complete resolution ofhis symptoms on May 11, 2011. Jd. Dr.
Visotsky's progress note does not include objective findings or reflect whether a physical examination was
conducted. Jd. Dr. Visotsky administered an injection into Petitioner's left elbow as a result of persistent
symptoms, ordered a left elbow MRI to rule out a full thickness tear of the ECRB region, prescribed continued
anti-inflammatory medication, and ordered continued physical therapy. Jd.
Petitioner underwent the recommended left elbow MRI on April 3, 2012, which the interpreting radiologist
noted showed a partial tear at the origin of the common extensor tendon. Jd.
On April 13, 2012, Petitioner saw Dr. Visotsky and reported persistent left elbow symptoms. Jd. Dr. Visotsky's
progress note does not include objective findings or reflect whether a physical examination was conducted. !d.
Dr. Visotsky reviewed Petitioner's left elbow MRI showing an ECRB tear and recommended left elbow lateral
epicondylar repair, debridement, and reattachment given Petitioner's failure to respond to conservative
treatment. Jd.
On July 2, 2012, Petitioner underwent the recommended left elbow surgery with Dr. Visotsky. !d. Pre- and
postoperatively, Dr. Visotsky diagnosed Petitioner with left lateral epicondylitis and performed a repair of the
extensor carpi radialis brevis origin and lateral epicondylectomy. ld. Petitioner testified that he was discharged
in a left arm cast.
Petitioner followed up with Dr. Visotsky postoperatively on July 6, 2012, July 11, 2012, and July 27, 2012. !d.
At the last visit, Petitioner was removed from the cast and placed in a long arm splint. !d. Dr. Visotsky ordered
physical therapy and scheduled a follow-up visit in one month. ld. Petitioner underwent five physical therapy
sessions from August 6, 2012 through August 23, 2012. Jd.
Petitioner followed up with Dr. Visotsky on August 31, 2012 Jd. On examination of the left elbow, Dr. Visotsky
noted minimal pain or discomfort, extension/flexion to 70°, and full pronation and supination. !d. He
recommended continued physical therapy. Id. Petitioner testified that he did not undergo the recommended
additional physical therapy because it was not approved by Respondent.
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On September 25, 2012, Petitioner followed up with Dr. Visotsky exhibiting full extension and flexion as well
as good progress in the shoulder. !d. Dr. Visotsky ordered continued physical therapy, provided a counterforce
elbow brace, and returned Petitioner to full duty work. !d.
On December 18, 2012, Petitioner returned to Dr. Visotsky with some pain over the lateral epicondyle area and
shoulder. !d. Petitioner reported the ability to shoot for qualification at work and perform tasks at work
although he had occasional achy pain. !d. Dr. Visotsky prescribed continued anti-inflammatory medication and
additional physical therapy. !d. Petitioner testified that the physical therapy was not approved.
On January 25, 2013, Petitioner returned to Dr. Visotsky reporting left shoulder and left elbow pain, nighttime
pain and weakness, difficulty lifting heavy objects, occasional left elbow pain on terminal extension and with
intricate duties or while performing repetitive tasks. !d. On examination, Petitioner exhibited tenderness in the
AC and subacromial area of the left shoulder, some pain on forward flexion, normal elbow and wrist range of
motion, some pain over the lateral epicondyle or area, and full extension/flexion. !d. Petitioner underwent left
shoulder and left elbow x-rays. !d. Dr. Visotsky ordered a left shoulder CT arthrogram and continued
conservative treatment of the left elbow. !d.
Petitioner underwent the recommended CT arthrogram ofthe left shoulder on February 21,2013 which the
interpreting radiologist noted showing an intact rotator cuff, a focal linear fissure at the junction of the posterior
labrum and glenoid articular cartilage measuring approximately 1.5 em in vertical length, a diminutive anterior
labrum which might be sequelae of prior surgery, normal variant, or sequelae of chronic fraying, and a mild
lateral down sloping of the acromion. !d.
Petitioner last saw Dr. Visotsky on February 26, 2013. ld; Respondent's Exhibit ("RX") 1. He reviewed
Petitioner's left shoulder arthrogram which did not reveal any recurrent rotator cuff tear but some labral changes
that he believed were postsurgical. !d. Petitioner reported some pain and tenderness at the AC joint and some
fatigue and achy pain which Dr. Visotsky noted might just be loss of endurance. !d. Dr. Visotsky diagnosed
Petitioner with a rotator cuff tear, acromioclavicular degenerative joint disease, and lateral epicondylitis. !d. He
ordered continued anti-inflammatory medication, released Petitioner to full workout activities, and placed
Petitioner at maximum medical improvement. !d. Petitioner testified that Dr. Visotsky told him to come back
as needed and that he was working as a police officer at this time.
Additional Information
Petitioner testified that he remains employed by Respondent as a deputy chief of police. See also RX2.
Petitioner testified that his responsibilities are largely the same as his duties while acting as a commander, and
he continues to oversee the administrative section and works inside an office unless he is required to
occasionally respond to a call. Petitioner is required to pass physical condition and firearm shooting testing
every year.
Regarding his current condition, Petitioner testified that he still experiences shoulder pain, elbow pain radiating
into his left hand, and tingling/numbness into the little and ring fingers of the left hand. He also testified that he
compensates because of this pain resulting in neck pain and that he has difficulty reaching overhead and
experiences pain with movements, which he did not experience before his accident.
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ISSUES AND CONCLUSIONS
The Arbitrator hereby incorporates by reference the Findings of Fact delineated above and the Arbitrator's and
parties' exhibits are made a part of the Commission's file. After reviewing the evidence and due deliberation,
the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator's decision relating to Issue (F), whether the Petitioner's current condition of
ill-being is causally related to the injury, the Arbitrator finds the following:
The record reflects objective medical evidence that Petitioner's left shoulder and left elbow conditions were
solely caused by the injury sustained at work on May 26, 201 0 and not any preexisting condition or intervening
injury. Petitioner testified that he had no prior condition or injury to the left shoulder or elbow, which is
corroborated by the medical records and was uncontroverted at trial. The Arbitrator finds Petitioner's testimony
at trial to be credible based on the consistency of Petitioner's testimony with documentary evidence submitted at
trial and Petitioner's demeanor at trial. Additionally, Respondent's Section 12 examiner found a causal
connection between Petitioner's left shoulder and left elbow conditions and his injury at work and he
recommended further medical treatment, which Petitioner underwent thereafter. Based on all of the foregoing,
the Arbitrator finds that Petitioner's left shoulder and left elbow conditions of ill-being are causally related to
the injury sustained at work on May 26, 2010.

In support of the Arbitrator's decision relating to Issue (L), the nature and extent of Petitioner's injury,
the Arbitrator finds the following:
Based on the record as a whole, which reflects conservative medical treatment related to the left elbow followed
by surgery including a lateral epicondylectomy and repair of the extensor carpi radialis brevis origin followed by
physical therapy and a return to full duty work with minimal, but lingering, symptomatology in Petitioner's
dominant arm, the Arbitrator finds that Petitioner has established permanent partial disability to the extent of
20% loss of use of the left arm pursuant to Section 8(e) for the injury sustained to left elbow.
Additionally, the record reflects that Petitioner underwent conservative medical treatment related to the left
shoulder followed by arthroscopic surgery including a rotator cuff repair with subacromial decompression and
an open acromioclavicular resection followed by physical therapy and a return to full duty work with minimal,
but lingering, symptomatology in Petitioner's dominant arm, which the Arbitrator finds establishes Petitioner's
permanent partial disability to the extent of 12% loss of use of the person as a whole pursuant to Section 8(d)(2)
for the injury sustained to the left shoulder in accordance with Will County Forest Preserve District v. IWCC,
2012 Ill. App. LEXIS 109. Should the holdings in Will County Forest Preserve pertinent to this case be
reversed, modified, or overruled by statutory amendment, or if other applicable law allows an award for loss of
use of the arm, then the Arbitrator notes that this award is equivalent to 23.72% loss of use of the left arm
pursuant to Section 8(e) of the Act.

In support of the Arbitrator's decision relating to Issue (0), accrual date, the Arbitrator finds the
following:
At trial, the parties raised a dispute regarding the accrual date of Petitioner's permanent partial disability
benefits. See Arbitration Hearing Transcript. Petitioner argues that the accrual date is when Petitioner's
temporary total disability benefits ceased on July 26, 2012. Respondent argues that the accrual date is when
Petitioner reached maximum medical improvement on February 26, 2013; the Arbitrator agrees. Respondent
cites to Edmonds v. Continental Tire North America, 09 IWCC 1249, 2009 WL 4894410 (November 24, 2009)
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for the proposition that permanency benefits begin to accrue on the date that a claimant reaches maximum
medical improvement rationalizing that permanent disability, if any, can only begin after temporary disability
ends.
In this case, the parties stipulated that Petitioner's temporary partial disability benefits and then his temporary
total disability benefits ended on July 26, 2012 during which time Petitioner received his full salary. See AXl.
However, the record reflects that Petitioner continued to undergo physical therapy and that he followed up
regularly with his treating physician through February 26, 2013 at which time he placed Petitioner at maximum
medical improvement. No physician placed Petitioner at maximum medical improvement before this date and,
thus, there is no medical evidence establishing that the permanent nature of Petitioner's left shoulder and left
elbow conditions had begun before February 26, 2013 regardless of when Petitioner's temporary total disability
benefits ceased. Based on all of the foregoing, the Arbitrator finds that the accrual date of Petitioner's
permanency benefits is February 26, 2013.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF WILL

)

C8J Affirm and adopt (no changes)

D Injured Workers' Benefit Fund (§4(d))

D Modify

C8J None of the above

D Affirm with changes
D Reverse IChoose reasolll

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
D PTD/Fatal denied

lChoose directiolll

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Arthur Hrvatin, Jr.
Petitioner,

vs.

NO. 07WC 51592
)

Interstate Scaffolding,

CC041

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, medical expenses, notice,
permanent disability, causal connection and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 9, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $55,500.00.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.

DATED:
SM/sj
o-4/24/14
44

JUN 0 3 2014

Mli~ r ~
David L. Gore

NOTICE OF ARBITRATOR DECISION

/

/

HRVATIN, ARTHUR, JR

Case#

07WC051592

Employee/Petitioner

INTERSTATE SCAFFOLDING

3

Employer/Respondent

On 7/9/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in tllis
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2122 McNAMARA PHELAN McSTEEN LLC
BRIAN CISHON
3601 McDONOUGH ST
JOLIET, IL 60431

1860 CACCHILLO LAW GROUP LLC
JAMES WEILER
180 N LASALLE ST SUITE 2850
CHICAGO, IL 60601

D Injured Workers' Benefit F~d (§4(d))

STATE OF ILLINOIS

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

COUNTY OF WILL

C8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Arthur Hrvatin, Jr.

Case# 07 WC 51592

Employee/Petitioner

Consolidated cases: ---

V.

Interstate Scaffolding
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gregory Dollison, Arbitrator of the Commission, in the city of
Geneva (New Lenox case), on February 1, 2013. After reviewing all ofthe evidencepresented, the
Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.
DISPUTED ISSUES

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.
L.
M.
N.
0.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?
C8J Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
C8J Was timely notice of the accident given to Respondent?
C8J Is Petitioner's current-condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?
C8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
0 Maintenance
D TTD
~ What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
~ Is Respondent due any credit?
Oother _ _

D

D

D
D
D

D

D
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FINDIN.GS

On June 9, 2005, Respondent was operat

subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.·
Petitioner's current condition of ill-being is causally related to the accident.
In the year.preceding the injury, Petitioner earned $69,992.00; the average weekly wage was $1 ,346.00.
On the date of accident, Petitioner was 47 years of age, married with 1 dependent children.
Petitioner ltas received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of$0.
Respondent is entitled to a credit of $0 under Section 8G) of the Act.
ORDER

Respondent shall pay Petitioner pem1anent partial disability benefits of$567.87/week for 75 weeks, because
the injuries sustained caused the 15% loss of the person as a whole, as provided in Section 8(e) of the Act.
Respondent shall pay reasonable and necessary medical services of $12,845.28, as provided in Section 8(a) of
the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews tlus award, interest at the rate set forth on the Notice
of Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE
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Attachment to Arbitrator Decision
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FINDINGS OF FACT:

Petitioner testified that on the hearing date he was 55 years old, unmarried with 5 children. On the alleged
accident date of June 9, 2005 he was employed by Respondent, working at the Citgo refinery, in Lemont,
Illinois. He was employed there as a union carpenter and had been so employed for 31 years. Petitioner
provided that on the accident date, he was in good health and he was building scaffold for the purpose of wind
and rain protection around the coker unit on drum number 1. Petitioner provided that while building this
scaffold he was required to wear a full safety harness that hooked around his chest, waist and each leg.
Petitioner testified that while moving from one part of the scaffold to the other, a hook on the back of the
harness became caught on a bolt. When the hook became caught, it pulled him in the opposite direction causing
him to jar himself. Petitioner stated that he immediately felt lower back pain that he described as a tingling
sensation in his lower back and glute -like needles. This pain was unlike any type ofback pain that he had ever
experienced previously. Petitioner testified that he reported tllis injury as it happened to his supervisor, Adam
Medlin, who was the general foreman/superintendent.
Petitioner testified that he treated his immediate pain complaints by putting some ice on the injured area
and finished his work that day. Petitioner testified that he did not seek immediate medical treatment because he
initially thought that the pain would go away. Petitioner provided that after a few days it did not subside. As a
result, he sought medical treatment with a chiropractor, Dr. Becker, on June 13, 2005. At the time of this visit he
described pain complaints to his lower back and glute, as well as his hamstring on his left side. (PX A)
Petitioner testified that he had previously seen chiropractors and had sought medical treatment for pain and
tightness in his back which included the filing of some previous workers' compensation claims. Petitioner
indicated that any pain complaints he had from these prior episodes had been completely resolved at the time of
this injury. He had never experienced any type of tingling or radiating pain in his back prior to this accident. At
the time of this accident, he was not actively seeing any doctors for back pain and any prior pain complaints had
been completely resolved.
Petitioner next sought medical treatment at Will County Medical Associates on June 22, 2005. Petitioner
provided a history that "[o]n the 9111 of June he was trying to "get through a small opening" bet\veen a beam and
vessel and he developed some discomfort in his lower back." His complaints were pain radiating to the left
buttocks, posterior aspect of the left thigh and posterior left calf. Petitioner was diagnosed with probable lumbar
radiculopathy. A MRI was ordered and it was noted that Petitioner was returned to unrestricted work per his
request. (PX B)
Petitioner underwent a MRI on June 25, 2005 which demonstrated 1.) multiple dehydrated and narrowed
disc bulges at L2-3 and L3-4; 2.) at L4-5 there was a very prominent disc bulge that was more prominent to the
left of midline causing severe central, mild right foramina!, and severe left foramina! stenosis; and 3.) at L5-S1,
a broad-based left sided disc herniation was present with what appeared to be a extruded disc fragment with the
extruded fragment impinging on the left side ofthe thecal sac and impinging on L5-S1 nerve root sheath. (PXB)
Petitioner returned to Will County Medical Associates on June 29, 2005. At that time Petitioner was
referred to Dr. De Phillips, a neurosurgeon. He was also returned to restricted work. (PX B)
Petitioner first saw Dr. DePhillips on July 8, 2005. The medical records from Dr. DePhillips's initial visit
reference a 2002 accident date. Handwritten notes dated July 8, 2005, show that "2002 -Feb.-reaching over skid
- went into a diving position on ice. Supervisor - Gary Medlin had him go into trailer - Iced back for 2 weeks no work. Did not want refinery to find out about injury. Had 2 similar occurrences over last 3 years." (PX C)
3
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Petitionlt~

When asked
this entry in Dr. DePhiilip's records,
l.I.C1C Dr1l.nll a s for
the purpose of treating the injuries he sustained from his June 2005 injury. Petitioner stated that he did pull his
back and had a muscle spasm there in 2002. At this visit, Dr. DePhillips recommended an injection. (PX C)
Petitioner testified that he did not follow thorough with this treatment because of the possible headache side
effect of the injection as well as the possibility of time off work.
Petitioner's next visit with a medical provider occurred on August 10, 2006 when he sought chiropractic
treatment from Becker's Family Chiropractic Center. (PX A) When asked why he didn't seek treatment for over
a year, Petitioner stated that his pain would come and go and that he managed it because he couldn't afford to
miss work. Petitioner indicated that the character and nature of his pain was consistent and remained in his
lower back, glute and hamstrung on the left side from his accident date. Petitioner indicated that when the pain
becan1e difficult at work, he was allowed to take some time to ice his back in the work trailer. He would follow
this course up to three times a month. After problematic work days he would go home and treat his pain
complaints with ice. Petitioner provided that at the time of his August 10, 2006 visit, the pain was now
radiating into his left calf. He indicated that the character and nature of the pain was the same as the pain he had
experienced from his accident date. Petitioner stated that he was put on a work restriction not to climb ladders,
which was <;1ccommodated by his employer. Petitioner went through a series of appointments from August 10,
2006 to October 23, 2007 with Becker Chiropractic. (PX A)
Petitioner continued to work at the Citgo location until August of 2007. In that time fran1e Interstate
Scaffolding was purchased by another company. Petitioner was then moved to Exxon/Mobile until October of
2007. After this he obtained employment installing tiles at Jewel food stores. Petitioner indicated that this work
was very easy and light and described the job as a nice job before he retired. While working at Jewel he
experienced the san1e type of pain, but since it was an easier job than he had worked before it allowed him to
handle the pain more effectively.
Petitioner returned to Dr. DePhillips on November 7, 2007. Petitioner testified that he did so because he
couldn't stand the pain in the left side of his body anymore and because it had travelled to his left heel.
Dr. DePhillips reported that " ... [Petitioner] saw me in July 2005 following a re-injury that occurred at work on
June 6, 2006. (The Arbitrator notes that the June 6, 2006 reference appears to be a typographical error as
handwritten notes show "Reinjury June 6, 2005.") He was sliding between a beam and a coke can when he
twisted his lower back. He has developed progressively worsening lower back pain radiating into the left lower
extremity primarily left buttock, posterior thigh and calf to the ankle." Dr. DePhillips ordered a MRI and work
restrictions. (PX C) Petitioner testified that Dr. DePhillips also recommended injections.
Petitioner testified that he agreed to proceed with the injections. Petitioner indicated that he chose to have
the injections performed this time because he was close to retirement and the pain was becoming worse. Since
he was going to retire in December of 2007, he was trying to make it through to his retirement date without
having to miss work.
Petitioner next saw Dr. DePhillips on June 23, 2008. Dr. DePhillips noted that Petitioner had been
symptomatic since are-injury at work on June 6, 2005. Petitioner's symptoms consisted of pain shooting from
the left buttock down the posterolateral thigh to the knee as well as pain and tightness in the left calf. Dr.
DePhillips noted the previously prescribed MRI took place on June 19, 2008. When compared to the MRI taken
on June 25, 2005, Dr. DePhillips noted the herniated disc at L5-S 1 had worsened in terms of size and severity of
nerve root compression which the doctor felt correlated with Petitioner's progressively worsening pain. Dr.
DePhillips diagnosed herniated L5-S 1 left side, left S 1 radiculopathy with absent left ankle reflex secondary to
work related injury in 2005 which has progressively worsened. The doctor recommended a series of epidural
steroid injections. Also noted was a discussion regarding surgery. (PX C)
4

Petitioner testified that consistent with Dr. DePhillips recommendatio!
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injections. Records submitted show that on June 25, 2008, Petitioner was seen by Dr. Sharma of the Pain and
Spine Institute. Dr. Sharma noted that the event which precipitated Petitioner's complaints of pain was lifting
heavy equipment while at work. The doctor also noted that the date of injury occurred early 2005 . Dr. Sharma
ultimately performed transforaminal epidural injections on July 3, 2008. (PX D.)
Petitioner testified that he sought treatment at Loyola University on July 8. 2008. Petitioner provided that
he could not stand the pain any longer and was having difficulties related to his left leg shaking. Records show
Petitioner "presents with a month long history of low back pain that had been treated chiropractor up until 2005.
In late 2005 patient had an injury to his back where he had pain shoot down his legs bilaterally to his heels. The
patient sought conservative care management for intermittent flare-ups including pain medication, rest, and
some chiropractor treatments." Petitioner also complained of left hamstring pinching, cramping left calf and
parathesias in the left foot. Surgery was recommended. (PX E)
On July 11, 2008, Petitioner underwent a L5/S 1 micro diskectomy on the left. The postoperative diagnosis
was L5/S 1 disk herniation. (PX E)
Petitioner testified that after the surgery, he had an almost immediate relief of his left-sided pain
symptoms. Petitioner perfom1ed home exercises after the surgery and had no further medical visits.
Petitioner testified that since his accident date of June 5, 2005, he had no other accident involving his back
that would have given him back pain. Since his accident date he never felt any type of relief of his initial back
pain. Petitioner provided that all of his medical bills were paid by his union insurance plan. Petitioner did not
miss any time off work and did not have any out-of-pocket expenses. Presently, Petitioner is retired and he no
longer water skis, snow skis or snowboards. Prior to his injury he used to participate in these activities and no
longer does them wanting to avoid the pounding on his back.
Petitioner testified that during the entire course of his treatment, he continued to work. He testified to a
divorce decree from 1997 that gave him full custody ofhis 5 children. He was not receiving any support and
was entirely responsible for all of his kids' needs and expenses, including putting them all thorough school.
Petitioner also maintained a gym membership throughout this time period. He provided that he was able to use
certain therapeutic modalities at the gym, such as whirlpools that would ease his pain.

In support of the Arbitrator's decision relating to disputed issue (C) whether an accident arose out of and
in the course of petitioner's employment by the respondent, (E) whether timely notice of the accident was
given to respondent, (F) whether petitioner's condition of ill-being is causally connected to the injury, (J)
whether medical services provided to the petitioner were reasonable and necessary, (L) what is the nature
and extent of the injury, and (N) is respondent due any credit, the Arbitrator finds as follows:
Having heard the testimony of Petitioner and having reviewed the exhibits offered, the Arbitrator finds
that Petitioner sustained an accident that arose out of and in the course of his employment with Respondent on
June 9, 2005. The testimony of Petitioner regarding his accident is unrebutted and corroborated by the initial
medical records and visits to Becker Chiropractic and Will County Medical Associates. Both of these medical
providers note that Petitioner described a recent injury to his back while working on scaffolding. Similarly,
Petitioner's testimony that he immediately told his supervisor Adam Medlin is also unrebutted. Respondent has
offered no testimony or evidence that would dispute this fact. Because of these reasons, the Arbitrator finds the
testimony of Petitioner is credible and supported by the medical record that he did sustain an injury that was
properly reported to Respondent.
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Having.deemed this to be a compensable accident, this Arbitrator will
£ C.n0 e 4 J
by Petitioner to treat this injury. It is noted that the treatment received by Petitioner has substantial gaps and no
lost time off work over a period of almost 3 years. Despite this the Arbitrator finds Petitioner's reasoning and
explanation of his treatment regimen persuasive. Petitioner's testimony that he continued working at all cost as
he was the sole provider for 5 kids, receiving nothing in support and being responsible for the tuition at 5
schools is compelling. This combined with the fact that Petitioner used conservative treatment modalities to
control flare ups of pain both on the job and at home explain why Petitioner may not have sought medical
treatment in a more linear fashion. The fact that Petitioner waited until he could no longer take the pain and that
he made it to his retirement/pension date before obtaining this surgery is consistent with his testimony that he
was trying to avoid losing time from work.

3

Of particular significance in making this detem1ination that the medical treatment claimed by Petitioner is
all related to the initial accident date is his testimony regarding the character and nature of his pain. It is not
disputed that Petitioner had previous pain to his back involving prior medical treatment and at least one prior
workers' compensation claim. However the prior back pain was characterized as being localized in Petitioner's
lower back. Also, Petitioner testified that he was in good health at the time of his accident and was not actively
treating medically for any back ailment. Unlike this accident, Petitioner had not experienced any type of
radiating pain.
Petitioner's testimony was that this injury caused him to experience a radiating pain that began in his
lower back as a tingling sensation and into his left glute. Tllis pain continued to radiate and travel to his thigh,
calf and foot. The character and nature of this pain did not ever change from the accident date. These radiating
pain complaints are corroborated in the medical record.
The only medical record that is inconsistent with Petitioner's testimony is that of Dr. DePllillips where he
indicates that Petitioner told him of a work injury from February of 2002. When asked of this, Petitioner stated
that the note was inaccurate, "because I was there for what happened in June of that year." He also stated that
he was not afforded an opportunity to review the medical note from the doctor. Petitioner testified that he was
there to see Dr. DePhillips for the radiating pain he suffered from the 2005 accident. The fact that Dr.
DePhillips may not be a good historian should not be held against Petitioner. It can be pointed out that Dr.
DePhillips recordkeeping is also suspect in the office note ofNovember 7, 2007. In that note the doctor
indicates that he had seen Petitioner in July 2005 following an injury that occurred on June 6, 2006. This is an
obvious typographical/notetaking error as handwritten notes show a date of June 6, 2005. Also, in Dr.
DePhillips note from June 23, 2008 he references a work injury from June 6, 2005. In 3 office notes, Dr.
DePhillips references 3 different accident dates. These scrivener's errors are not dispositive that any claims that
Petitioner was not injured as he testified.
Lastly, because the Arbitrator finds that the accident is compensable and that all of Petitioner's treatment
through his surgery is causally c01mected to the accident, the Arbitrator also finds that Respondent is responsible
for repayment of the money paid by Petitioner's union for the medical bills. Petitioner testified that he ran all of
his treatment through insurance and submitted an itemization of amounts paid by his union in the amount of
$12,845.28. Respondent has alleged that it is entitled to a credit for these expenses, but offers no evidence as to
why. Respondent has not produced any union contract that describes what, if any obligations the employer has
for payment of medical insurance premiums, nor has Respondent offered any evidence of what it may have paid
in premiums for this Petitioner. There has been nothing presented that allows this Arbitrator to determine if a
credit is allowable under Section 8G). It is the burden of the employer to prove that it is entitled to credits under
the Act. Having failed to introduce any such evidence, Respondent has failed to meet this burden and therefore
no credit shall be allowed under Section 8G) of the Act.

6

. . Petitioner testified that he felt relief after his surgery and that it res!::!slai!oCCG4 t{hQ
accident, Petitioner participated in snow skiing, snowboarding, and water skiing. Presently he does not
participate in those activities as he does not feel that his back could take the pounding on it. Petitioner is
currently retired from being a union carpenter and is no longer an active member of the workforce.
Based upon the analysis above, the Arbitrator finds that Petitioner did sustain a compensable injury under
the Workers' Compensation Act that was properly and timely reported to his employer. The claimed medical
treatment was reasonable and necessary and was related to the instant accident. Because of tllis and because of
the permanent nature ofthe injury, this Arbitrator awards and finds that Petitioner sustained a loss equal to 15%
of a person as a whole. The Arbitrator further finds that Respondent shall pay the sum of $12,845.28 for
repayment of medical expenses.
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STATE OF ILLINOIS

)

) ss.
COUNTY OF DUPAGE

)

D Affirm and adopt (no changes)
I:8J Affirm with changes
D Reverse

D Modify

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)
D PTD/Fatal denied
I:8J None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Gary Ferrari,
Petitioner,
NO: 1owe 38442
12 we 34688

vs.

United Parcel Service,
Respondent.

1 4IWCC 4 4
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causation, medical,
temporary total disability and permanent partial disability and being advised of the facts and law,
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
In regard to 10 WC 38442, the Commission affirms the Arbitrator's decision in total.
In regard to 12 WC 34688, the Commission supplements the conclusion of law section of
the decision. The Commission finds that the evidence shows that Petitioner testified that on
August 12, 2012 at approximately 2:30p.m. he was crouched down, inspecting a trailer with
John Hammons, his supervisor. After he inspected the trailer he frog walked backwards, went to
stand up and felt his left hip pop. Petitioner's supervisor, who was with Petitioner at the time of
the alleged August 12, 2012 accident and was there to "check-up" on Petitioner's work that he
had performed earlier that day, testified that Petitioner didn't report an accident at the time of the
alleged event. Additionally Mr. Hammons testified, while Petitioner drove a vehicle back to the
office and he rode along in the same vehicle, Petitioner did not report that he sustained an
accident that day. Nor did he observe Petitioner at any time after the alleged occurrence limping,
grimacing or having any kind of pain complaints. Yet, at the end of the day when Petitioner was
leaving, Petitioner reported an accident. The next day Petitioner reported that his pain was
similar to his prior injury which he had been previously receiving treatment related thereto. The
medical records further show that the treatment Petitioner received after August 12, 2012 was the

10 we 38442
12 we 34688
Page2

1 4IWCC 4 4

same type of treatment Petitioner had already been receiving leading up to the alleged August 12,
2012 accident. As such the Commission affirms the Arbitrator's decision that the evidence
supports a finding that Petitioner failed to prove he sustained an accidental injury arising out of
and in the course of his employment on August 21, 2002 and that the alleged August 21, 2012
accident resulted in a continuation of Petitioner's ongoing treatment for the injuries related to the
alleged September 14, 2010 accident.

IT IS THEREFORE ORDERED BY THE COMMISSION that since Petitioner failed to
prove he sustained accidental injuries arising out of and in the course of his employment on
August 21, 2012 his claim for compensation is hereby denied.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circ~ourt.

DATED:
MB/jm

0: 5/1/14

JUN 0 5 ZOI4

/

r---

~

ll~s.~
David L. Gore

43

~ "J:# td
Stephen Mathis

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

FERRARI, GARY
Employee/Petitioner

Case#

10WC014905
10WC038442
12WC034688

UNITED PARCEL SERVICES INC
Employer/Respondent

1 4IWCC0414

On 5/30/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day
before the date ofpayment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0328 LEWIS DAVIDSON & HETHERINGTON
RICHARD SHOLLENBERGER
ONE N FRANKLIN ST SUITE 1850
CHICAGO, IL 60606

2284 LAW OFFICES OF LAWRENCE COZZI
MARKZAPT
27201 BELLA VISTA PKWY STE 410
WARRENVILLE, IL 60555

14IV/CC0414
STATE OF ILLINOIS
)SS.

DuPage

COUNTY OF

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
I2SJ None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Gary Ferrari

Case# 10 WC 14905

Employee/Petitioner

...

V.

Consolidated cases: 10 we 38442

United Parcel Services. Inc.

12WC 34688

Employer/Respondent

An Applicat.ion for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each

party. The matter was heard by the Honorable Carolyn Doherty, Arbitrator of the Commission, in the city of
Wheaton,~n April 11, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings onJhe disputed issues checked below, and attaches those fmdings to this document.
a
DISPUTED ISSUES

A.

B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

L.
M.
N.
o.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
WaS. there an employee-employer relationship?
I2SJ Didp accident occur that arose out of and in the course of Petitioner's employment by Respondent?
Wh!t was the date of the accident?
Wa; timely notice of the accident given to Respondent?
I2SJ Is Petitioner's current condition of ill-being causally related to the injury?
Wh~t were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
Whit was Petitioner's marital status at the time of the accident?
I2SJ Wef
. the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
pai all appropriate charges for all reasonable and necessary medical services?
I2SJ What temporary benefits are in dispute?
0 TPD
0 Maintenance
IZ! TTD
I2SJ Wh~t is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
[gl Is ~spondent due any credit?
Ooth~r _ _

D
D
D

D

D
D

D

•
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FINDINGS

On April 1, 2010, 9/14/10 and 8/21/12 Respondent was operating under and subject to the provisions of the Act.
On these date: an employee-employer relationship did exist between Petitioner and Respondent.
On April 1, 2010, Petitioner did sustain an accident that arose out of and in the course of employment. Petitioner did not sustain an
accident that arose out of and in the course of employment on 9/ 14/l 0 and 8/21112. SEE DECISION
(

Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.

..

In the year preceding the injury, Petitioner earned $45,880.89; the average weekly wage was $1, 194.81 .
On the date o~ accident, Petitioner was 49 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services. SEE Parties' stipulation at ARB
EX I.
-:
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a total credit of $0 .

...

Respondent is"entitled to a credit under Section 8(j) of the Act and for medical expenses previously paid by Liberty Mutual per the
May 17, 20 11stipulation of the parties attached to ARB EX 1.
ORDER

;

Respond~ent shall pay Petitioner temporary total disability benefits of $796.54/week for 6-1/7 weeks, commencing
April 12, 201 0 through May 24, 201 0, as provided in Section 8(b) of the Act.

Responcf.ent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule, the amount of
$155.69 for ~rvices of April 8, 201 0; of Midwest Orthopaedic Institute in the amount of $3,040.00 for services from
April12, 20W through May 28, 2010, and of Rice Chiropractic Life Center in the amount of $140 for services from June
4, 2010 throlgh June 9, 2010, as provided in Sections 8(a) and 8.2 of the Act.
...
RespoJient shall pay Petitioner permanent partial disability benefits of $664. 72/week for 1 0 weeks, because the
injuries sust&ined caused the 2% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
Based on the Arbitrator's findings in the attached Decision, no benefits are awarded in cases10 WC 38442 and 12

we 34688 ....

Unless a party files a Petition for Review within 30 days after receipt of this
decision, rull perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of ~e Commission.

RULES REG4RDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an emplo~ee's appeal results in either no change or a decrease in this award, interest shall not accrue .

STATEMENT OF INTEREST RATE

...
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FINDINGS OF FACT
Petition~r,

a 49 year old mechanic for Respondent UPS, began working for Respondent in 1998. At trial,
Petitioner alleged three separate dates of injury. Respondent disputes accident in all three cases.
Petitioner alleges his first date of injury as 4/1/10. On that day, Petitioner was working in a bay area
installing a spring in a UPS truck. Petitioner testified that he was lying down on a creeper under the left
front comer of the truck. His hands were above his chest while lifting the spring. Petitioner testified that
the spring was heavy and that he felt a pain in his back above the left hip area while lifting the spring in
this position. Petitioner testified that he finished the job and his shift and that he was still in pain at the
end of hjs shift. Petitioner testified that he did not recall whether he reported the accident on 4/1/10 but
did testify that he called his senior supervisor, Mike Gallerath, the next day from home to report the
incident. The parties stipulated to proper notice. ARB EX 1.
Responcij!nt called 2 witnesses to testify regarding the 4/1/10 accident. Mike Leyesa has worked 13 years
for Respondent as the automotive fleet supervisor. He was Petitioner's manager on 4/1110. The witness
testifiedJhat he did not learn of the 4/1/10 workplace injury on the day it occurred. He testified that he
learned ~f the accident several days after it occurred and that he was "shocked" to hear that Petitioner was
injured ~ecause he "fine" at work after 4/1/10. Mr. Leyesa testified to having a conversation with
Petition~r on 4/1/10 about the early start time policy at UPS and that he advised Petitioner on that day that
he could. not allow Petitioner to work the early start schedule. Mr. Leyesa prepared a memo dated 4/9/10
after he learned of the accident. In the memo he noted that on 4/1/10 he had a discussion with Petitioner
about the repairs he was performing and that he would no longer be able to accommodate Petitioner's late
start requests. He further noted that at no time during the conversation did Petitioner mention being
injured furing his shift and that Petitioner did not appear injured during the conversation. Mr. Leyesa
noted th~t he also talked to Petitioner the next day 4/2/10 and that Petitioner did not mention a work
injury tht day before and showed no signs of being injured when observed completing his work duties on
4/2/10. RX B.
On cross, Mr. Leyesa testified that he did not have any notes about his 4/1/10 late start conversation with
Petitioner and that the information in the memo was from memory. Petitioner denied ever having a
conversation with MR. Leyesa concerning his ability to "late start."

i

Mike Gallerath testified in his capacity as Petitioner's day supervisor. He testified that he received a call
from Pefi.tioner about 4 or 5 days after the accident and that Petitioner advised him the he injured his back
installing a spring on the previous Friday. Petitioner advised him that another worker, Dave Lafortune
told him there was an easier way to do the spring job and that co-worker Steve Chmielewski was also
helping on the spring job. However, Mr. Gallerath testified that he checked the 4/1/10 time card for Steve
Chmiele"'ski and that it does not reflect that Steve was working on the same truck with Petitioner that
day. He-" also checked Dave Lafortune's time card and that it does not reflect that he worked on the same
truck as fetitioner. RX C. Mr. Gallerath further testified that it was possible that Petitioner simply had
conversations with these co-workers and that such conversations would not be reflected on the time cards .

•

On 4/8/1::0, Petitioner went to UPS AIM company clinic where he reported the accident of 4/1110. He
offered a consistent history of injury in that he felt a pull in his back while laying down installing a spring.

,.,"·'
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He state~ that his back was stiff on the day of accident and then became progressively more painful and
worse with movement. Petitioner was placed on light duty sitting job with no lifting over 5 pounds. He
was given pain medication as well. PX 1.
On 4/12/10, Petitioner saw his treating physician Dr. Bodner complaining of low back pain with radiation
to this left posterior thigh since 4/1110 after lifting a metal spring at work. Dr. Bodner noted that "the
next day he could barely walk with severe pain on the left side." At the 4/12/10 exam Dr. Bodner noted
pain complaints from 2 to 8/10 and a range of motion limited by pain which was worse when seated,
bending ,.or twisting. Petitioner also complained of some numbness in his posterior thigh. Petitioner
reported a prior L5 bulging disc problem which improved with PT. Dr. Bodner diagnosed spondylosis
pain with some sciatic component. Physical therapy was ordered along with continued medication
including Flexeril and Darvocet. A seated position was not appropriate due to his pain when seated so Dr.
Bodner (ook him off work while he attended PT and pending a follow up appointment. PX 2. Dr. Bodner
released Petitioner to modified duty on 4/30/10 and full duty on 5/24/10. PX 2. At Petitioner's last visit
to Dr. Bodner on 5/21110, Dr. Bodner noted a normal exam with overall improvement and some residual
pain in 'he right mid buttock. Overall, Petitioner's condition improved. Petitioner attended 10 PT
sessions;&om 4/13/10 through 6/8/10 when he was discharged at his request due to conflicts between his
work schedule and the PT appointments. PX 2. The last PT record dated 6/8/10 notes Petitioner was to
continue-:home exercises to further increase core strange and range of motion. It was noted that Petitioner
had not met long terms goals at the time of the last session. Petitioner testified that although his pain level
decreas~ with PT, he continued to have pain and stiffness in his back when he returned to regular duty
work. PX2.
Petition& worked full duty from May 2010 until his second accident date of9/14/10. Petitioner testified
that on ~at day he was working the same shift and noticed the same pain in his back at the start of his
shift. PCEtitioner testified that during his shift he was moving and lifting a box out of a truck inside the
shop with a co-worker, Terry Kimmel. Petitioner testified that the box was bulky, long and wide and that
he needed the help of a co-worker to get the box out of the truck. Petitioner testified that he reached into
the truck. and twisted at the waist while moving the box with his co-worker and felt a pop in his left hip.
Petitioner testified that he had no prior problems or treatment for his left hip. Petitioner testified that he
reported~ffis accident to Mike Leyesa. Petitioner further testified that he was in pain and slightly limping
after thi~accident.
li

Wayne Moore testified as Petitioner's fleet supervisor on 9/14/10. He testified that he observed Petitioner
on 9/14/i 0 after the accident and that Petitioner "walked fine." He further testified that Petitioner was not
limping when he observed Petitioner and that Petitioner "seemed fine" when they discussed the accident
in Mr. Moore's office. Mr. Moore testified that the accident report was likely prepared by Mr. Leyesa.
Finally, the witness testified that he considers Petitioner to be a difficult employee at times.

i

RX D i~a video of Petitioner and the accident of 9/14/10. The video was watched by all parties at trial
and the ~arties stipulated that the video was taken on 9/14/10 and that it depicts Petitioner lifting the box
out of th.e truck with his co-worker. The Arbitrator viewed the video both at trial and thereafter. The
Arbitrator notes that Petitioner is seen handling the box. The video does not depict any obvious twisting
maneuver or painful hip gestures. Petitioner is seen moving and walking quickly in the video before and
after harltlling the box .

....
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On 9/14/10, Petitioner was sent to Advanced Occupational Medicine Specialists per his supervisor. The
9/14/10 history contained in the Advanced records reads, "He states that he was lifting a heavy box from
the floor-of a truck at 4:30 pm on September 14, 2010, when he felt a "pop" sensation in his left hip. He
states that he now experiences radiation down the left leg into this left heel and ball of his left foot. He
denies any form of a back injury and has no history of back injury in the past. He is able to ambulate with
a minimal limp." PX 4.
Left hip x-rays were negative and Petitioner was diagnosed with left
trochanteric bursitis and left hip pain. Petitioner was placed on modified duty and given exercise to
perform 11t home. Petitioner received a left hip injection on 9/20/10 and a lumbar MRI was recommended
on 9/24/10 to evaluate for L2 spondylolysis and herniated disc. PX 4. On 10/1110, Petitioner underwent
the lumbar MR1 which showed a disc protrusion at L1-2 on the right, L2-3 central to left sided disc
protrusi()n, L3-4 far left lateral disc protrusion, L4-5 small diffuse dice bulge, L5-S 1 central disc
protrusion with an annular tear. Some foramina! stenosis was noted at each level and mild to moderate
central ~al stenosis was noted was noted at L1-2 and L2-3. PX 5. Petitioner had worked light duty to
that point but was not provided light duty thereafter.
On 10/7.j1 0, Petitioner returned to Advanced Occupational Medicine and was sent to Midwest
Orthopedics for an epidural injection. On 11/3/10, reported sharp left hip pain radiating from his buttock
down his left into his foot with resulting pain at the bottom of his foot. Petitioner was examined and it
was noted that his complaints were "quite vague" and diffuse. PX 2. Dr. Jain reviewed Petitioner's MRI
and left hlp x-rays noting a diagnosis of low back and left leg pain. Dr. Jain writes, "I am unsure as to the
etiologyj>f his discomfort. His symptoms are quite diffuse. His exam does not match the picture that his
MRI is ~nting as well as symptomology. I would like for him to undergo evaluation by a spine surgeon
for theilthoughts on definitive management of this." Petitioner was referred to Dr. Roh at the Rockford
Spine Center. Petitioner was kept off work in the interim. PX 2.
Petitioner saw Dr. Roh on 12/7/10. Again, Petitioner complained of pain in the left buttock and anterior
thigh stopping at the knee and some pain in the posterior left leg. Petitioner rated his pain at 6/10. Dr.
Roh revi,ewed the MRI and determined that Petitioner had a "likely left L3 radiculopathy secondary to
both L2-t and L3-4 herniated discs and left sided greater trochanteric bursitis." He sent Petitioner back to
physical; therapy and prescribed L2-3 injections. PX 6. Petitioner was sent to Dr. Arnold at the
Kishwaukee Pain Clinic for the injections. On 12/23/10, Dr. Arnold noted that Petitioner had left sided
buttock pain and anterior thigh pain starting at work when he twisted to the right and felt a pop in his left
hip area. Petitioner underwent lumbar epidural injection on 12/30/10 and 1113/11 at Midland Surgical
Center ~er Dr. Arnold. PX 8. On 1/27/11, Dr. Arnold noted that the injections resulted in great
improvement and that the radiating left leg pain was gone. PX 7. Petitioner was to complete physical
therapy.-. Petitioner continued with PT at Northern Rehab through 5/12/11 at which time the PT notes
indicate le had been released to return to work. PX 9. Petitioner testified that he was released to regular
duty wo~ by Dr. Roh.
On 8/15l11, Petitioner returned to Dr. Arnold who noted that Petitioner returned after "doing very well
from a series of left L2-3, L3-4 transforaminal epidural injections for which his back pain is now
complet~ly alleviated. He does come here for follow u for continued hip pain." On exam Petitioner
showed _reproducible pain over the left greater trochanteric bursa which was the source of his pain.
Petition~ was prescribed a left hip injection. Petitioner received three injections into his left hip between
8/15/111nd
8/16/12 and was continued on opioids (Norco) per Dr. Arnold during this period. PX 7. As
....
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of his last injection on 8/15/12, Petitioner had a follow up visit at the pain clinic with Dr. Arnold
scheduled for 9/13/12 .

.

Approximately one week following his last left hip injection, Petitioner alleges he was at work on 8/21112
working.~the day shift from 7 am to 3:30pm. Petitioner testified that he worked in the shop and in the
yard on~at day. Specifically, he testified that while in the red tag area inspecting a trailer with his
supervisor John Hammon. Petitioner testified that he was crouched under the trailer with a flashlight for
about 3 to 5 minutes and that he "frog walked" back out from under the trailer. Petitioner testified that he
stood up and felt his left hip pop. Petitioner testified that he was under the trailer to perform a regular
mainten~ce checks on the truck and that these checks are performed two to four times per day to
determine necessary repairs. Petitioner testified that he finished the work day on 8/21/12 but noticed that
by 3:30pm he could barely walk out to his car 50 feet away.
Mr. Hammons testified that he works as a fleet supervisor and was Petitioner's supervisor on 8/21112. He
testified that he came to learn Petitioner was claiming an accident on that day when Petitioner told him he
was injured. Mr. Hammons testified that he was "surprised" to hear of an injury because he was with
Petitioner all day discussing problems with Petitioner's work that day. Mr. Hammons further testified
that was..a passenger in a car driven by Petitioner to the yard and that Petitioner did not make any pain
complaints to the witness. The witness was with Petitioner crouched under the trailer in the red tag area
about olli hour before Petitioner left for the day. Mr. Hammons testified that Petitioner reported an injury
right be~re leaving for the day at 3:30pm. Mr. Hammons completed an accident report the next day.
Petitionat reported that he previously hurt his left hip and that he had been treating for his left hip,
including having undergone left hip injections, immediately prior to 8/21112.

On 8/22/12, Petitioner was sent to Concentra. He provided a consistent history of injury to the left hip
after cro\tching under a truck on 8/21112 and feeling a pop in his left hip. Petitioner advised that the pain
was "so .Severe he was barely able to walk." The records also note his left hip injury 2 years prior and his
continu;t t:ea~ent witi: Dr. Arnold for .the left hip with pain i~j~ctions. P~ 11. The left hip exam
revealed.pam With palpation and the left h1p x-ray was normal. PetitiOner was gtven Naproxen and told to
work m<Jdified duty sitting 80% of the time. Petitioner testified he requested this type of work but it was
not prov~ded and he was told he had to be 100% to work.
On referral from Dr. Thakkar, Petitioner saw Dr. Fister at Midwest Bone and Joint on 9/11/12. Petitioner
reported... the complete left hip history starting with an injury of 9/10. Petitioner further reported the
8/21112 injury after squatting at work and developing left hip pain. Dr. Fister reviewed Petitioner's x-rays
from Ccf.centra and the lumbar MRI from 9/10 and determined that Petitioner had left hip trochanteric
bursitis.~ Dr. Fister wrote, "He is quite tender over the greater trochanter of the left hip and he is getting
these po~ping episodes that are intermittently painful so I think we should obtain an MRl of this left hip."
The left .Pip MRI was done on 10/4112 and showed tearing along the left gluteus tendon insertions upon
the left greater trochanter and overlying mild to moderate trochanteric bursitis. PX 10.
In the iJ1terim, Petitioner kept his previously scheduled appointment with Dr Arnold on 9/13/12 and
reported-the recent popping episode at work. Dr. Arnold noted the left hip MRI scheduled by Dr. Fister
and refeted Petitioner for two months of physical therapy. PX 7.

i·
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After the left hip MRI, Petitioner saw Dr. Glascow at Midwest on 10/10112 who recommended a left hip
EMG al\d cortisone injection of the left hip to alleviate symptoms. The EMG was performed on 10/26/12
and showed normal NCV findings and a chronic L2, L3 and L4 radiculopathy on the left. Dr. Glascow
then referred Petitioner to spine specialist Dr. Hwang for a surgical evaluation. On 11/1112, Dr. Hwang
referred Petitioner for a repeat lumbar MRI which was done on 11/7112. After reviewed the lumbar MRI
and the EMG, Dr. Hwang noted "The patient's left lower extremity symptoms are highly suggestive of an
L5 distribution; however, the patient's MRI does not demonstrate L5 nerve root involvement. His EMG
demonstrates L2 through L4 chronic radiculopathy. As such, the patient's symptoms do not correlate well
with his diagnostic studies.... Given the discrepancy between the patient's symptoms and the diagnostic
fmdings;-it is felt that further evaluation is warranted. We will refer patient for a left L3 selective nerve
root block for both diagnostic and therapeutic purposes." PX 2. Petitioner was referred back to Dr.
Arnold for the nerve block performed on 12/24/12. Petitioner completed PT at Midwest as of2/13/13 and
has worked regular duty since that date.
Currently, Petitioner testified that he feels symptoms in his back and left leg when climbing ladders,
standin~'Up from a crouched position, carrying heavy objects, using stairs and walking long term. In the
past 30 cfays he has had pain free times like when laying down in bed. In the past 30 days the highest pain
level is eetween 5 and 8 while at work sitting or trying to stand up from any position. The pain is in his
left hip @,d left back and down the outer portion of his left leg from his waist to ankle and then back up to
just below his left knee. Petitioner no longer takes the garbage out at home and has trouble showering.
Sleeping causes pain in his left hip. Petitioner is unable to carry hay for his horses or perform yard work
due to p&in in his left leg.

CONCLUSIONS OF LAW
The foregoing findings of fact are incorporated into the following conclusions oflaw.

...

DOA- 4/1110- case 10 WC 14905...
C. Did an accident occur that arose out of and in the course of Petitioner's employment by
Respon4ent? F. Is Petitioner's current condition of ill-being causally related to the injury?
....

The Arbftrator finds that Petitioner met his burden to prove that an accident occurred arising out of and in
the course of his employment on 4/1/10. Petitioner testified that he was installing a spring in a UPS truck
while lying on his back with his hands above his chest. Petitioner testified that the spring was heavy and
that he felt a pain in his back above the left hip area while lifting the spring in this position. Petitioner
testified )hat he was still in pain at the end of his shift. Petitioner testified that he did not recall whether
he repof\ed the accident on 4/1110 but did testify that he called his senior supervisor, Mike Gallerath, the
next da~om home to report the incident. The parties stipulated to proper notice. ARB EX 1.
....
IIi

The Arbitrator notes the tendered testimony of Mike Leyesa and Mike Gallerath on the issue of accident
and specifically notes from the tenure of their testimony that the work relationship between Petitioner and
his supervisors was strained. In that context, the Arbitrator finds it plausible that Mike Leyesa and
Petitioner had a conversation on or about 4/1/10 about curtailing Petitioner's further ability to "early start"
but doe~~ not find that disagreement so persuasive so as to impact or preclude a finding of accident.
....
I
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Similarlj, the Arbitrator is not persuaded to fmd against Petitioner on the issue of accident based on the
testimony of Mike Gallerath offered to rebut Petitioner's testimony regarding the presence of two coworkers pn the spring job. Mr. Gallerath ultimately agreed that it was possible that Petitioner simply had
conversations with these co-workers about the spring job and that such conversations would not be
reflected on the time cards. In short, the Arbitrator finds the testimony of Petitioner more credible than
that of Messrs. Leyesa and Gallerath on the issue of accident. Accordingly, the Arbitrator finds that an
accident occurred that arose out of and in the course of Petitioner's employment on 4/1110.
The Arbitrator notes Petitioner's consistent history of accident contained in the medical records
immediately following the accident. Dr. Bodner diagnosed spondylosis pain with some sciatic component
following the lifting incident at work. Petitioner was without low back symptoms prior to this incident
and developed these symptoms immediately thereafter. Accordingly, the Arbitrator further finds that
Petitioner's low back condition initially diagnosed after the accident on 4/8/10 is causally related to the
accident~of 4/1/10.
K. Wh. temporary benefits are in dispute? TTD N. Is Respondent due any credit?

..

Based o~ the above findings of accident and causal connection, the Arbitrator further finds that Petitioner
was temporarily and totally disabled for a period of 6-1/7 weeks commencing 4/12/10 through 5/24/10.
Petitioner was taken off work by Dr. Bodner while he attended PT and pending follow up. PX 2.
Petitioner returned to full duty on 5/24/10 .

...

Respond~nt

•

shall receive credit for amounts paid, if any .

J. Wer;F the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services? N. Is
Respondent due any credit?
Based on the findings of accident and causal connection, the Arbitrator finds that Respondent is to pay
Petitioner the reasonable and necessary medical expenses incurred through Petitioner's last date of care on
6/9/10 pl.rrsuant to Sections 8 and 8.2 of the Act. See the parties' stipulation supplementing Arb EX 1.
The Arbitrator further finds that Respondent shall receive a credit for amounts paid.
...

li

L. What is the nature and extent of the injury?

At Petitioner's last visit to Dr. Bodner on 5/21/10, Dr. Bodner noted a normal exam with overall
improvee:tent and some residual pain in the right mid buttock. Overall, Petitioner's condition improved.
Petition~r attended 10 PT sessions from 4/13/10 through 6/8/10 when he was discharged at his request
due to c~nflicts between his work schedule and the PT appointments. PX 2. The last PT record dated
6/8/1 0 rl>tes Petitioner was to continue home exercises to further increase core strange and range of
motion. ; It was noted that Petitioner had not met long terms goals at the time of the last session.
Petitioner testified that although his pain level decreased with PT, he continued to have pain and stiffness
in his back when he returned to regular duty work. PX 2.
Accordi:Qgly, the Arbitrator finds that Petitioner 2% loss of use of a person as a whole pursuant to Section
8(d)(2) of the Act .

•
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DOA 9/14/10- case 10

414
14IWCC
we
we
38442 and DOA 8/21112- case 12

34688

C. Did an accident occur that arose out of and in the course of Petitioner's employment by
Respondent? F. Is Petitioner's current condition of ill-being causally related to the injury?
Petitioner alleges two additional accidental injuries on 9114/10 and 8/21/12 in the above referenced case
numbers. Petitioner alleges that on 9/14/10, he sustained injuries to his left hip in the form oftrochanteric
bursitis and chronic low back pain with radiculopathy due to multi-level disc herniations. Petitioner
alleges that the accident of8/21/12 resulted in the continuation of the injuries suffered on 9/14110.
Respondent offered a video at trial depicting the Petitioner's removal of a bulky box from a truck on
9/14/10.~ At trial, the parties stipulated that the video depicted Petitioner on the date in question
performing the activities he alleged resulted in his accidental injuries. The Arbitrator reviewed the video
with the parties at trial and on her own thereafter. RX D. The video clearly depicts Petitioner lifting the
box out l:>f the truck with his co-worker. The Arbitrator notes that Petitioner is seen handling the box.
The video does not depict any obvious twisting maneuver or any painful hip or back gestures indicating
the sudden onset of pain as testified to by Petitioner. The video does not depict any slight limp.
Petitioner is seen moving and walking quickly in the video before and after handling the box. Wayne
Moore t~stified as Petitioner's fleet supervisor on 9/14/10. He testified that he observed Petitioner on
9/14/10 ~er the accident and that Petitioner "walked fme." He further testified that Petitioner was not
limping ~hen he observed Petitioner and that Petitioner "seemed fine" when they discussed the accident
in Mr. lfoore's office. The Arbitrator finds Petitioner's credibility is undermined by the conflicts
between;rus trial testimony and the video depiction of the accident on 9/14/10, as well as by the credible
testimony of Wayne Moore regarding his observations of Petitioner immediately after the accident on
9/14/10.-:
Based o:Q the foregoing and on the record as a whole, the Arbitrator finds that Petitioner failed to prove he
sustained accidental injuries arising out of and in the course of his employment on 9/14/10 and no benefits
are awav:led in case 10 we 38442. The Arbitrator again notes Petitioner's assertion, as borne by the
medical 'ecords, that the accident of 8/21/12 resulted in the continuation of Petitioner's ongoing treatment
for the ktjuries related to the 9114110 accident. Accordingly, based on the Arbitrator's finding of no
accident,on 9114/10, the Arbitrator further finds Petitioner failed to prove he sustained accidental injuries
arising out of his employment on 8/21112. No benefits are awarded in case 12 We 34688. The remaining
issues raised in case 10 we 38442 and case 12 we 34688 are moot.

..
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STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

D Affirm and adopt (no changes)

D

Affirm with comment

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

D Second Injury Fund (§8(e)18)

~Reverse

~None of the above

0Modify

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Mary Sykes,
Petitioner,
NO: 12 we 12420

vs.

Illinois State Police,

14 WCC0415

Respondent.

DECISION AND OPINION ON REVIEW
Respondent appeals the Decision of Arbitrator Williams finding that as a result of
accidental injuries arising out of and in the course of her employment on March 2, 2012,
Petitioner received her full salary for time lost from work, that she is entitled to $2,296.32 for
necessary medical expenses under the medical fee schedule and that she permanently lost 15%
of the use of her right foot, 25.05 weeks at $695.78 per week. The sole issue on Review is
whether Petitioner sustained accidental injuries arising out of her employment. The
Commission, after reviewing the entire record, reverses the Decision of the Arbitrator finding
that Petitioner failed to prove she sustained accidental injuries arising out of her employment on
March 2, 2012 and denies Petitioner's claim for the reasons set forth below.

FINDINGS OFFACT AND CONCLUSIONS OF LAW
The Commission finds:
1.
Petitioner, a 49 year old special agent, testified that she started working for Respondent in
1986 as a trooper. She was promoted to Special Agent in 1989. As such, she worked on the
riverboats, in the sex offender unit, the general criminal unit, WIC fraud and food stamp fraud
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undercover unit and undercover drugs for 4Y2 years (Tr 7). In March 2012, Petitioner was
working in the evidence vault located at District 3 (Tr 7). Her duties as evidence custodian were
to check in evidence and property that the troopers seize during arrests, transport evidence to and
from the crime lab for analysis and to maintain all evidence until a court hearing or until it is
destroyed (Tr 8). She was given an unmarked car to use. Respondent's facility is located at
9511 W. Harrison in Des Plaines, Illinois.
Petitioner identified Px1 as photographs she took on or about February 7, 2013. She and
other state employees are directed to park in either the east or west lot behind the building. The
parking lot in front of the building is for the public only (Tr 9). In the lot she is directed to park
in, there are signs posted indicating that the public is not supposed to go into those lots (Tr 9).
The photographs in Px 1 depict the various signs that indicate the public is not supposed to go
into those areas (Tr 9-10). On the date of her accident, March 2, 2012, Petitioner parked in the
employee lot. On photograph Px 1A, Petitioner marked with a circled "X" the location where she
parked just to the north of the driveway for the state garage on the date of her accident (Tr 10).
One sign states, "Do not enter except state police vehicles." (Tr 10). Petitioner believed that the
Illinois Department of Human Services shares space in the building (Tr 10). Photograph Px1B
shows a sign for the Illinois Department of Human Services shipping and receiving and that
unauthorized vehicles will be towed at owners expense. On photograph Px1A, Petitioner marked
where her accident occurred by writing the word "accident" on the photograph (Tr 13). Upon
submission, the Arbitrator entered Px 1 into evidence (Tr 14).
Petitioner identified Px2 as four black and white photographs that she took on March 30,
2012 when she returned to work after her accident (Tr 16). On March 2, 2012, Petitioner worked
8:00 a.m. to 4:00 p.m. (Tr 16). She checks off duty when she arrives home via the radio (Tr 16).
She gets on the radio when she begins her tour of duty as she starts to drive to work (Tr 16).
Petitioner is on duty from the time she gets into her squad car and checks in via radio until she
checks off duty when she arrives at home via radio (Tr 17). On March 2, 2012, Petitioner exited
the building at approximately 3:50p.m. (Tr 17). She usually cuts through the state garage to get
to her car, but on this day the garage was closed (Tr 17). On March 2, 2012 as she exited the
building, it was raining pretty hard (Tr 17). Petitioner was wearing a fanny pack around her
waist which weighed approximately 10 pounds that contained her loaded weapon, an extra
magazine of bullets, handcuffs, her badge and miscellaneous paperwork (Tr 18). She also had on
a backpack on that weighed approximately 5 to 10 pounds that contained work files (Tr 18).
Petitioner testified, "I was walking down the sidewalk, and it was raining. I was not running
because it was a warm day; and I started to walk, and everything was fine; and when I stepped, I
felt my foot slipping and boom, went down - went down like someone hit me with a
sledgehammer; and it happened so fast, it was crazy." (Tr 18). It was her right foot and her leg
did not give out (Tr 19). Petitioner testified, "I felt like something was just either uneven or a
slip. It was crazy, I don't even know; but I stepped, and it just went right from- slipped from
under me." (Tr 19). Petitioner fell to the ground. She immediately felt pain and rated it 8/10
(Tr 19). She was on the ground for 30 seconds to a minute when another trooper came to her aid.
Petitioner was in tears screaming in pain. She was in shock and could not believe something like
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that hurt that bad (Tr 20). Petitioner then stated that the first person to her aid was a state garage
worker named Bill who was leaving the building. Bill helped her up and then another trooper
who was driving by stopped. The trooper actually passed Petitioner and saw she was laying on
the ground and then backed up (Tr 20). The trooper was named Bridget Gilgenberg and she
helped Petitioner up and took her inside the building. Petitioner went to the kitchen and grabbed
some ice, frozen peas and vegetables from the freezer and wrapped them around her ankle and
elevated her leg while the sergeant took a First Report of Injury (Tr 21 ). This took maybe 40
minutes. Afterwards, Trooper Gilgenberg took Petitioner home (Tr 22). March 2, 2012 was a
Friday (Tr 22).
Petitioner did not get better over that weekend. On Monday, March 5, 2012, Petitioner
saw a doctor at her primary care physician's office. Her primary care physician was not in, so
she saw another doctor who she had not seen before (Tr 22). Her primary care physician was at
Advocate Lutheran General (Tr 22). Petitioner was sent for x-rays of her right foot and ankle
and then her foot and ankle were wrapped and put into a boot. She wore the boot for 2 to 3
weeks (Tr 23). The doctor informed her the diagnosis was an avulsion fracture (Tr 23). The
boot was stiff and kept her foot immobilized (Tr 23). Petitioner was authorized offwork and
· given pain medications, which she took for 4 or 5 days (Tr 24). After that she took Advil and
kept her foot elevated. After a period of time, the doctor removed the boot and ordered physical
therapy. She attended physical therapy until sometime in June 2012. Petitioner was off work
completely or on restricted duty until about March 29, 2012 (Tr 25). She then returned to work
at Respondent to her regular job (Tr 25). During the period of time she was off work, Petitioner
received her full paychecks (Tr 25). While on light duty status, Petitioner attended physical
therapy until released, then she could go back in case she was needed for anything, like in a
uniform situation or a tactical situation (Tr 25). Petitioner was on light duty until about the first
week of June 2012 (Tr 25). After returning to work, she did not seek any further medical
treatment (Tr 26). Petitioner had never injured her right foot or ankle before March 2, 2012
(Tr 26). She did not injure her right foot or ankle since this accident (Tr 26).
Petitioner retired from Respondent on December 31, 2012 after working 2 7 years (Tr 26).
She currently noticed that certain things leave her right ankle sore. She gardened the last
weekend and now her ankle is sore. It was sore the night before just by lifting bags of dirt and
moving lawn furniture, things that normally were not a problem before the accident. She drove
her son to the University of Illinois, a 2~ to 3 hour drive and noticed her ankle was sore (Tr 27).
With a lot of stop and go driving and with peddling her bike, her ankle is sore (Tr 27). Walking
is pretty great and is all good. She loves to walk (Tr 27). Her right ankle aches when it is going
to rain (Tr 27). During her treatment, Petitioner went for a second opinion with Dr. Lim. She
did undergo a MRI (Tr 28). Petitioner identified Px6 as medical bills she received as a result of
the accident (Tr 28). Some of the bills pre-date her accident for orthotics for plantar fasciitis of
both feet. She is only seeking payment of medical bills since March 2, 2012 (Tr 29).
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Petitioner again identified Px2 as black and white photographs she took in front of the
state garage of the sidewalk that she was walking across on March 2, 2012 when her accident
occurred (Tr 30). She took these photographs on March 30, 2012 (Tr 30). Petitioner marked
with an "X" on the first photograph where she started to fall (Tr 31 ). Petitioner testified that the
sidewalk is sloping, it is uneven and there is a gap between the sidewalks (Tr 31 ). Minus the wet
pavement, the Px2 photographs accurately depict the condition of the sidewalk that existed on
March 2, 2012 (Tr 31 ). She could not mark the second photograph in Px2 (Tr 32). Petitioner
marked with an "X" on the third photograph where she started to fall (Tr 32). The sloped
sidewalk leads into the CMS garage driveway (Tr 32). The fourth photograph, Px2A, Petitioner
marked with a circled X where she went down (Tr 33).
On cross-examination, Petitioner testified that the photographs she took in Px 1 are not
date-stamped to indicate they were taken in 2013 (Tr 34). Petitioner used her cell phone to take
the photographs in Px1 (Tr 35). Petitioner's lawyer's office had contacted her about taking the
Px1 photographs (Tr 35). Petitioner also took the photographs in Px2 with her cell phone and
she did not know why those photos were black and white (Tr 35). Other than what she testified
to, there is nothing within the photographs that establish that is the place where she fell (Tr 36).
It was raining at the time ofthe March 2, 2012 accident (Tr 37). There is no reason she would
have told the doctors that she injured herself somewhere other than at work (Tr 37). A few
weeks before March 2, 2012, Petitioner attended a self-aid class (Tr 38). She did have children
who were attending school in March 2012. She did not injure herself at their school at any time
(Tr 38). Petitioner would say that it is incorrect if the March 5, 2012 Advocate Medical Group
records state that she injured herself at a school (Tr 38). Petitioner injured herselfby slipping
(Tr 38-39). Petitioner completed a report on the day of the injury (Tr 39). Rx2 is not the report
she completed (Tr 39). Petitioner identified Rx2 as a supervisory report that her supervisor
completed (Tr 39).
On March 5, 2012, Petitioner told the doctors that she slipped when she fell (Tr 40).
Petitioner acknowledged she did not report a crack or defect in the sidewalk (Tr 40). She saw
podiatrist Dr. Rahimi on March 6, 2012 and reported to him that she twisted her ankle while
walking in the rain (Tr 41 ). Petitioner acknowledged she did not report to Dr. Rahimi about a
crack or a defect in the sidewalk (Tr 41 ). Petitioner saw orthopedic specialist Dr. Lim on
March 16, 2012 and reported she had twisted her right ankle and fell and acknowledged she did
not report anything about a crack or a defect in the sidewalk (Tr 41 ). Petitioner attended
occupational therapy at Advocate Lutheran General Hospital beginning April 9, 2012 and
reported that she had stepped off a curb and turned her foot inward and acknowledged she did
not report anything about a crack or a defect in the sidewalk (Tr 42). Petitioner stated she
slipped off a wet sidewalk (Tr 42). She made a couple more steps and then fell into the
driveway, so she is sure she stepped on a curb as well (Tr 43). The Commission notes that the
Px2 photographs do not show any curb.
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After the March 2, 2012 accident, Petitioner did not have a second injury to her right
ankle. She is not aware of having a second rupture of any kind in her right ankle (Tr 43). Dr.
Rahimi released her to return to work on March 29, 2012. She had seen Dr. Rahimi on
March 2 7, 2012 and he wanted her to get physical therapy and discharged her from his care
(Tr 43-44). Petitioner knows she saw Dr. Rahimi again and x-rays were taken, but she did not
know when she saw him (Tr 44). She did not think there was a second rupture in the right ankle
at that time (Tr 44). Petitioner thought she had a shoulder injury between March 2012 and June
2012, but it was not work-related (Tr 44). Petitioner's attorney stipulated that there was no
second accident that caused any intervening accident (Tr 45). Petitioner is not claiming any
compensation for the treatment of her shoulder (Tr 45). When she injured her shoulder, there
was no injury to her right ankle at the same time (Tr 46). Her retirement was not related to the
March 2, 2012 incident at all. She had maxed out and was eligible for her pension, so she took it
(Tr 46). Petitioner is not on any prescribed medications for her right ankle at this time (Tr 46).
She is not still wearing an ankle brace (Tr 46).
On re-direct examination, Petitioner testified that the history noted when she first went to
Advocate was, "Three days ago, slipped on a wet sidewalk at school and rolled her right ankle."
Petitioner denied ever slipping at any school (Tr 4 7). Petitioner testified that the reason that she
did not tell her doctors about not seeing a crack or a defect or a slope in the sidewalk was
because she had not gone back to see the place of the accident until after March 29, 2012 (Tr 48).
At the time of her fall, Petitioner was not concerned about how she fell (Tr 48). All the histories
in the medical records were before she had gone back and looked at the situs of the accident
(Tr 48). After she viewed the accident location after returning to work, the only history she gave
was to the doctor at physical therapy. She did not know what was written by the physical
therapist (Tr 48-49). On March 2, 2012, Petitioner slipped and went down and then kept
stumbling. She tried to outrun her slip because she felt like an idiot and she went over the curb,
obviously stepping on the curb to get over it, and then fell in the parking lot (Tr 49). The initial
situs of the accident was in the middle of the sidewalk (Tr 49). The photographs she took of the
signs in Px1 truly and accurately depict the signs that were up on March 2, 2012 (Tr 49).
Over Respondent's objection, the Arbitrator admitted the Px2 photographs with redaction
of the post-it notes attached to them (Tr 61-64).
2.
The CMS Workers' Compensation Employee's Notice oflnjury dated March 2, 2012,
Rx2, noted, "Walking to squad car to go home. Twisted ankle while walking."
In the CMS Workers' Compensation Witness Report dated March 2, 2012, Rx3, Bridget
Gilgenberg wrote, "I Tpr B. Gilgenberg #5439 was driving E/B in the ISP parking lot past the
CMS garage. I noticed a female, later identified as ISP Tpr Mary Sykes laying on the ground in
rain. I stopped my marked squad and exited to assist. Special Agent Sykes stated she had rolled
her ankle. I helped Sykes out of the rain and contacted operations. She was unable to put weight
on her right foot. I assisted her inside the building and M/SGT Cameron completed 512 packet."
The location of what was seen was the rear parking lot near CMS garage entrance.
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In the CMS Supervisor's Report oflnjury or Illness dated March 2, 2012, Rx4, the
following description is noted: "Walking to squad car in rear parking lot near State garage
twisted ankle while walking and fell to the ground."
3.
Advocate Lutheran General Hospital records, Px3, indicate Petitioner was seen at Acute
Care on March 5, 2012. The Acute Care Note from that date noted that Petitioner's chief
complaint was right ankle pain for 3 days. It was noted that she had been elevating and icing her
right ankle. The following history was noted: "3 days ago pt slipped on a wet sidewalk at school
and rolled on her right ankle- eversion injury." Petitioner reported her pain and swelling
persisted and she had been weight bearing when necessary. On examination it was noted that
there was swelling and ecchymosis of the lateral right ankle, pain with inversion and eversion,
pain not elicited on dorsiflexion or plantar flexion and the anterolateral aspect was tender on
palpation. The assessment was a right ankle sprain. Right ankle x-rays were ordered. She was
to continue with ice and elevation and was to be seen after x-rays. In the March 5, 2012 X-ray
Report, it was noted that there were two small calcifications inferior to the lateral malleolus
suggesting small avulsion fractures. There was no significant soft tissue swelling. There was
an inferior calcaneal bone spur. The ankle mortis was intact. The radiologist's impression was
avulsion fracture of the right lateral malleolus.
4.
According to the medical records of Fahey Medical Center, Px4, Petitioner saw Dr.
Mattana on July 25, 2011 for orthotics adjustment. Petitioner saw Dr. Rahimi on March 6, 2012,
who noted that she is a patient of Dr. Mattana and that, "evidently while she was walking in the
rain, she twisted her ankle on March 2, 2012. At first, she did not think about it, but then started
having more pain and discomfort, swelling so she decided to come in." Petitioner had brought
her x-rays with her. After his examination and review of the x-rays, it was Dr. Rahimi's
assessment that Petitioner had an avulsion fracture and possible partial ATF rupture. Petitioner
was put into a CAM walker. She was to be non-partial to weight bearing for 3 weeks and elevate
her ankle and use ice. Dr. Rahimi suggested anti-inflammatory medications and Petitioner was
to follow-up with Dr. Mattana. In a CMS Initial Workers' Compensation Medical Report dated
March 6, 2012, Dr. Rahimi noted the following description of the accident by Petitioner: "While
walking in the rain I twisted my right ankle and fell to the ground in pain."
5.
In a letter to Dr. Vergara dated March 16, 2012, Px3 and Px5, Dr. Lim indicated that he
saw Petitioner for a second opinion. Dr. Lim noted that Petitioner reported that on March 2,
2012, she twisted her right ankle and fell down. Dr. Lim noted that Petitioner was seen by a
podiatrist and was diagnosed with having a possible avulsion of the lateral aspect of the fibula
and was put into a walking boot. On examination, Dr. Lim found some black and blue on the
lateral aspect of the right ankle, localized tenderness over the tib/fib ligament and ecchymosis,
no pain over the lateral malleolus and Petitioner was able to walk tiptoe on her heel and did deep
knee bend without much of a problem. Dr. Lim noted that he informed Petitioner that she had a
badly sprained anterior tib/fib ligament and that since it was black and blue, the ligament
probably was ruptured and would probably take 3 to 6 weeks to heal. Dr. Lim noted that since

12 we 12420
Page 7

141WCC0415

Petitioner was very active, she should continue to wear an Ace bandage for compression. She
could wear her regular shoes and do activities as tolerated. Dr. Lim anticipated an excellent
recovery. Petitioner was to be seen as needed.
6.
Petitioner saw Dr. Rahimi on March 27, 2012 and reported she was doing really well
with the CAM walker for 3 weeks. She reported her pain was basically completely gone. On
examination, Dr. Rahimi found no pain with palpation and good range of motion. Dr. Rahimi
noted that x-rays were taken and showed basically all the fragments were healed and he did not
see any lesion that is loose. Dr. Rahimi's assessment was healed avulsion fracture and healed
ATF rupture. Dr. Rahimi allowed Petitioner to return to work, but noted that because she was a
police officer, she should get physical therapy so her strength returns since she had been in a
boot for the last 3 weeks. Dr. Rahimi ordered physical therapy and released Petitioner to return
to work on March 29, 2012 without restrictions. Dr. Rahimi discharged Petitioner from his care.
In the April 9, 2012 Advocate Lutheran General Hospital Outpatient Initial Evaluation
for Physical Therapy it was noted that onset was March 2, 2012. It was also noted that
Petitioner's diagnosis was right ankle sprain and a secondary diagnosis was ligament rupture.
The following history was noted: "Pt reports stepping off wet curb and turning foot inward. Felt
immediate pain."
Dr. Rahimi noted on June 28, 2012 that Petitioner was seen that day for complaints of
right ankle pain. Petitioner reported she was doing much better with physical therapy. She
reported being 80% better, but was still hesitant to do lateral type of movement and if she pushed
herself, she would get pain and discomfort. Dr. Rahimi noted that Petitioner wanted to know if
anything else could be done. On examination, Dr. Rahimi noted some pain on the anterior
talofibular and lateral calcaneal ligament and that most likely she had instability because of the
first rupture that she had. Dr. Rahimi opined that the best option was to do a MRI of the
ligaments. Dr. Rahimi noted that Petitioner also asked if he knew any doctor for the shoulder
and he suggested Dr. Ali, as long as it was okay with Dr. Vergara. (Px4).
7.
Petitioner underwent a right ankle MRI on June 29, 2012 that had been ordered by Dr.
Rahimi. The MRI report noted a history of ligamentous rupture. The radiologist compared the
MRI results with the March 2012 x-rays. The radiologist noted that there was a partial tear of
the anterior aspect of the anterior talofibular ligament. It was the radiologist's impression there
was a partial tear of the anterior aspect of the anterior talofibular ligament. (Px3).
8.
Dr. Rahimi noted on July 12, 2012 that he saw Petitioner. Dr. Rahimi reviewed the MRI
and noted a partial tear of the anterior talofibular ligament, but that Petitioner was still stable.
Dr. Rahimi noted that physical therapy had made a big difference. Petitioner did not report any
discomfort. He told Petitioner to discontinue exercises and if she was to do any side-to-side
activity, she should wear an ankle brace. Otherwise she could do a regular routine. Dr. Rahimi
discharged Petitioner from his care and she was to be seen as needed. (Px4).
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9.
Petitioner submitted medical bills and a summary and these were admitted into evidence
as Px6. The summary of the medical bills indicates that the total fee schedule amount was
$2,223.14.

Based on the record as a whole, the Commission reverses the Decision of the Arbitrator
finding that although Petitioner was in the course ofher employment on March 2, 2012, she
failed to prove she sustained accidental injuries arising out of her employment on that date. The
Commission has thoroughly examined the photographs in Px 1 and Px2. The photographs in Px2
show the sidewalk was gradually sloped towards a driveway. Petitioner marked on the
photographs where she slipped on the wet sloped sidewalk. There is no defect in the sidewalk
and it is just sloped. Petitioner did not testify she tripped on the stress crack between sidewalks.
The sloped sidewalk does appear to be slightly higher than the flat sidewalk preceding it, but this
is not the area where Petitioner testified that she slipped. The Commission finds there was no
defect in the sidewalk. Rain is not an increased risk of employment and neither is a wet sidewalk
from rain. Wet sidewalks are common to the general public when it rains. Petitioner was
carrying a backpack with files and was wearing a fanny pack containing her gun, handcuffs,
bullet magazine and badge, but this did not increase the risk.
IT IS THEREFORE ORDERED BY THE COMMISSION that since Petitioner failed to
prove she sustained accidental injuries arising out of her employment on March 2, 2012, her
claim for compensation and medical expenses is hereby denied.

DATED:
MB/maw
o05/08/14
43

JUN 0 5 2014

David L. Gore
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STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

D Affirm and adopt (no changes)
D Affirm with comment
D Reverse

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

[g) Modity up

[g) None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Truvan Thomas,
Petitioner,
NO: 1o we 22380

vs.

Cook County Juvenile Detention Center,

14IWCC0416

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, medical expenses
and nature and extent of permanent disability and being advised of the facts and law, modifies
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof.
The Commission notes that the Arbitrator awarded additional TTD benefits from
October 29,2010 through November 15,2010 based on Respondent's proposed decision. The
Commission notes that proposed decisions are not evidence in the record and cannot be used to
base findings upon. There is support in the record for this period of lost time from work.
Therefore, the Commission awards TTD from October 29,2010 through November 15,2010
based on the record and strikes as the basis of the award Respondent's proposed decision.
The Commission has reviewed Px9 and finds that this exhibit should have been admitted
into evidence as not all the medical bills contained therein were balance due bills and that some
of the medical bills were not paid at all. Therefore, the Commission admits Px9 into evidence.
In reviewing Px9, the Commission finds that the following medical bills have not been paid:

10 we 22380
Page 2

14IWCC0416

-Advocate South Suburban Hospital; D/S 8-6-10 for physical therapy through 8-25-10:
Total charges: $957.00. WC Adjustment: $229.68. $727.32 is listed as a bad debt
($957.00- $229.68).
-Advocate South Suburban Hospital; D/S 9-2-10 for physical therapy: Total charges: $243.00.
WC Adjustment: $58.32. $184.68 is listed as a bad debt ($243.00- $58.32).
-Advocate South Suburban Hospital; D/S I 0-14-10 for physical therapy through 10-29-10:
Total charges: $1,550.00. WC Adjustment: $42.10. $1,507.90 is listed as a bad debt
($1,550.00- $42.10).
-Advocate South Suburban Hospital; D/S 11-3-10 for physical therapy: Total charges: $216.00.
No adjustment. $216.00 is listed as a bad debt.
The total ofthe above is $2,635.90 ($727.32 + $184.68 + $1,507.90 + $216.00). The
Commission awards $2,635.90, subject to the Medical Fee Schedule.
The Commission modifies the Arbitrator's Decision finding that Petitioner is
permanently disabled to the extent of 15% ofthe person as a whole. §12 Dr. Khanna opined
that Petitioner would be unable to return to his regular job and was capable of performing only
sedentary work. Petitioner has significant restrictions and a recommendation for surgery
consisting of a decompression and fusion at L4-5 was made. Petitioner failed to improve after
undergoing physical therapy, epidural steroid injections, medial branch blocks and a
radiofrequency ablation. Petitioner testified to his residuals. The Commission affirms all else.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $702.89 per week for a period of 24-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$2,635.90 for medical expenses under §8(a) of the Act, subject to the Medical Fee
Schedule under §8.2 of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $632.60 per week for a period of 75 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the permanent disability of the person as a whole to the
extent of 15%.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The Commission notes that Respondent paid $15,463.58 in TTD benefits.

10 we 22380
Page 3

4

CC04 6

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a
credit in the amount of$42,727.98 under §8G) ofthe Act; provided that Respondent shall hold
Petitioner harmless from any claims and demands by any providers of the benefits for which
Respondent is receiving credit under this order.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
No bond for the removal of this cause to the Circuit Court by Respondent is due pursuant
to §19(f)(2) ofthe Act. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice oflntent to File for Review in Circuit Court.
DATED:
MB/maw
oOS/01114
43

JUN 0 5 2014
Mario Basurto

David L. Gore

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

THOMAS, TRUVAN
Employee/Petitioner

Case#

1OWC022380

14IWCC0416

COOK COUNTY JUVENILE
Employer/Respondent

On 7/25/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date ofpayment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0320 LANNON LANNON & BARR LTD
PATRICIA LANNON KUS
180 N LASALLE ST SUITE 3050
CHICAGO, IL 60601

0132 COOK COUNTY STATE'S ATTORNEY
ASA RICHARD CRUSOR
509 RICHARD J DALEY CENTTR
CHICAGO, IL 60602
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STATE OF ILLINOIS

)

)SS.
COUNTY OF

COOK

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
1:8] None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Truvan Thomas

Case # 10 WC 22380

Employee/Petitioner

Consolidated cases:

v.

Cook County Juvenile Detention Center

---

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Svetlana Kelmanson, Arbitrator of the Commission, in the
city of Chicago, on June 18, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. D Was Respondent operating under and subject to the illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
F.
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. 1:8] Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. 1:8] What temporary benefits are in dispute?
D TPD
D Maintenance
~ TTD
L. 1:8] What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. Oother _ _

D
D
D
D
D
D
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Web site: WIVW.iwcc.il.gov
Downstate offices: Col/insl•il/e 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 217/785-7084
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FINDINGS

On 5/27/2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $54,825.68; the average weekly wage was $1 ,054.34.

On the date of accident, Petitioner was 61 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
The parties stipulate Petitioner was temporarily totally disabled from May 28, 2010, through October 28,
2010.
Respondent shall be given a credit of $15,463.58 for TID benefits, for a total credit of $15,463.58.
Respondent is entitled to a credit of $42,727.98 under Section 8(j) of the Act, provided Respondent holds
Petitioner harmless from any claims by its group medical plan.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $702.89/week for 2 4/7 weeks,
commencing October 29, 2010, through November 15, 2010, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of $632.60/week for 50 weeks, because
the injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

7/25/2013
Signature of Arbitrator

ICArbDec p. 2

Date
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FINDINGS OFFACT AND CONCLUSIONS OF LAW

Petitioner testified that as of May 27, 2010, he worked for Respondent for 16 years. His
initial job title was juvenile detention guard. In 2004 or 2005, his job title changed to juvenile
detention counselor. Petitioner's job duties as a juvenile detention counselor included observing
the behavior of juvenile offenders, intervening in fights, and making sure the juvenile offenders
were ready for school or for other activities. Petitioner admitted a prior back injury in 1998,
explaining that he received physical therapy and returned to his regular job.
On May 27,2010, Petitioner sustained injuries when he fell on the stairs shortly after
arriving at work at Respondent's facility. Petitioner explained that after going through the
security checkpoint, he started walking up the stairs. Another juvenile detention counselor, who
was rushing up the stairs, tripped and fell on top of Petitioner. Petitioner immediately noticed
pain in his chest, back and right leg. An ambulance transported Petitioner to the University of
Illinois Medical Center.
The medical records in evidence show that Petitioner complained to the University of
Illinois Medical Center emergency room staff oflow back and chest pain and shortness of breath.
The staff evaluated Petitioner and transferred him to South Suburban Hospital at his request.
The medical records from South Suburban Hospital show that Petitioner was admitted for
observation because of complaints of chest pain. He also complained of headache and upper
back pain. Chest X-rays showed no obvious fractures. Cardiac workup was unremarkable. The
attending physician, Dr. Nagubadi, diagnosed noncardiac musculoskeletal chest pain and
headache, both secondary to the fall. He discharged Petitioner home after a 23 hour observation.
On June 2, 2010, Petitioner returned to South Suburban Hospital with complaints ofhead,
neck and back pain. Lumbar X-rays showed no fractures. The staff diagnosed muscle spasm
and back pain, and discharged Petitioner home.
Thereafter, Petitioner regularly followed up with Dr. Nagubadi's office, complaining of
worsening low back pain since the work accident. The staff prescribed medication and physical
therapy.
On July 22, 2010, Dr. Khanna at Advanced Occupational Medicine Specialists examined
Petitioner at Respondent's request. Petitioner complained oflow back pain, which he rated a 67/10, and chest pain, which he rated a 4/10. After performing physical examination and
reviewing medical records, Dr. Khanna opined that Petitioner would benefit from medication and
physical therapy, and could return to work on sedentary duty. Dr. Khanna anticipated Petitioner
would reach maximum medical improvement within four weeks.
From August 6, 2010, through September 2, 2010, Petitioner underwent physical therapy
for his back and neck, reporting no significant improvement
An MRI of the lumbar spine performed September 29, 2010, showed mild disc and facet
degenerative changes and findings consistent with Paget's disease, involving the L4 vertebral
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body and extending into the left pedicle ofL4. An MRI of the thoracic spine performed October
7, 2010, showed an "age-undetermined" subarachnoid cyst at T6, and no other abnormalities.
On October 11, 2010, Dr. Nagubadi referred Petitioner for pain management. From
October 14, 2010, through November 3, 2010, Petitioner underwent additional physical therapy,
reporting some improvement.
On November 4, 2010, Petitioner consulted Dr. Bitar at South Suburban Hospital's pain
management center, complaining of low back pain with occasional radiation to the legs. On
physical examination, he had pain with flexion more than extension and positive lumbar facet
loading bilaterally. Dr. Bitar recommended lumbar epidural steroid injections.
On February 16,2011, Petitioner underwent an EMG/NCV, ordered by Dr. Nagubadi,
which showed no electrophysiologic evidence oflumbosacral radiculopathy, polyneuropathy or
mononeuropa!hy.
On March 16, 2011, Petitioner complained to Dr. Nagubadi of worsening low back pain
with radiation to the legs, and Dr. Nagubadi prescribed additional physical therapy. From June
14, 2011, through August 5, 2011, Petitioner underwent the physical therapy, reporting
improvement.
On October 19, 2011, Petitioner told Dr. Nagubadi he still had back pain and was
awaiting authorization for pain management.
On November 29, 2011, Petitioner began treating with Dr. Gandhi, a pain management
specialist, for complaints of low back pain radiating to the legs, the right worse than the left.
Petitioner attributed the symptoms to the work accident on May 27, 2010. A repeat lumbar MRI
performed February 21, 2012, showed mild disc and facet degenerative changes and stable
Paget's disease. On March 16, 2012, April13, 2012, and June 22, 2012, Dr. Gandhi performed
lumbar epidural steroid injections. On September 4, 2012, and January 11, 2013, Dr. Gandhi
performed right medial branch blocks from L2 through L5. On March 1, 2013, Dr. Gandhi
performed radiofrequency ablation of the right medial branches from L2 through L5.
On April15, 2013, Dr. Slack, an orthopedic surgeon, examined Petitioner at the request
of his attorney. Petitioner reported ongoing low back pain with radiation to the legs, the right
worse than the left, since the work accident on May 27, 2010. He rated the pain a 7-8/10. Dr.
Slack reviewed the lumbar MRI CDs, interpreting the degenerative changes of the facet joints to
be moderately severe. He also noted that lumbar X-rays showed minimal spondylolisthesis at
L4-L5. Dr. Slack diagnosed persistent symptomatic aggravation of preexisting degenerative
lumbar disc and facet joint disease, and opined that the treatment Petitioner had received was
reasonable and causally connected to the work accident. Further, Dr. Slack recommended
standing lumbar flexion-extension X-rays to evaluate for segmental instability at L4-L5. In an
undated addendum report, Dr. Slack stated that he reviewed the flexion-extension X-rays,
attributing Petitioner's ongoing symptoms to "symptomatic aggravation of*** degenerative disc
and facet disease and the degenerative spondylolisthesis." Absent surgical intervention,

- - - - - - - - - - - - - - - -- - - - - - -
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Petitioner was at maximum medical improvement with permanent restrictions of no intervening
in fights between juvenile offenders.
Petitioner testified that on or about October 28, 2010, Respondent sent him a letter,
asking him to return to work. Petitioner did not return to work, explaining that Dr. Nagubadi had
not released him to return to work. On November 15, 2010, Petitioner retired.
Petitioner further testified that he has not returned to Dr. Gandhi or Dr. Nagubadi since
March of2013, and is not actively treating for his low back condition. Currently, Petitioner
suffers from low back pain with radiation to the right leg. The pain becomes sharp after sitting
for 30 to 45 minutes. Petitioner takes Tramadol, prescribed by Dr. Nagubadi, and over-thecounter aspirin. Petitioner stated that none ofhis treating physicians had released him to return
to work as a juvenile development specialist. On cross-examination, Petitioner affirmed that he
voluntarily retired from Respondent's employ. Petitioner is also receiving Social Security
retirement benefits.
In support of the Arbitrator's decision regarding (J), were the medical services that
were provided to Petitioner reasonable and necessary, and has Respondent paid all
appropriate charges for all reasonable and necessary medical services,
the Arbitrator fmds as follows:

Regarding his medical bills, Petitioner testified that the group insurance carrier through
Respondent paid the bills. However, Petitioner seeks payment of"Balances- $2,855.90,"
referring to Petitioner's Exhibit 9, asserting that those are balance bills in collection. Petitioner
acknowledges that section 8.2 of the Act limits the employer's liability for medical expenses to
the medical fee schedule or lower negotiated rate and section 8.2(e) of the Act prohibits balance
billing. Petitioner asks the Arbitrator to advise the entities engaged in balance billing in this
matter that they are violating section 8.2(e) of the Act.
The Arbitrator finds this would not be within the scope of her statutory jurisdiction. It is
well established that the Workers' Compensation Commission "is an administrative agency, and
therefore, it has no general or common law powers. Chicago v. Fair Employment Practices
Comm'n, 65 Ill. 2d 108, 113 (1976). The Commission's powers are limited to those granted by
the legislature, so that any action taken by the Commission must be specifically authorized by
statute. Business & Professional People for the Public Interest v. Illinois Commerce Comm'n,
136 ill. 2d 192, 243 (1989). Consequently, when an administrative agency acts outside its
specific statutory authority, it acts without 'jurisdiction.' Business & Professional People, 136 Ill.
2d at 243." Alvarado v. Industrial Comm'n, 216 ill. 2d 547, 553 (2005).
The Act does not authorize an arbitrator to determine the rights of third parties, such as
medical providers or collection agencies. Furthermore, there is no showing that the balance
billing entities received notice of the arbitration hearing in this matter and of Petitioner's intent
to challenge the balance bill. For these reasons, the Arbitrator rejected Petitioner's Exhibit 9
during the arbitration hearing.

10WC22380
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Since Petitioner does not identify any specific charges that Respondent or its group
insurance carrier failed to pay pursuant to sections 8(a) and 8.2 of the Act, the Arbitrator awards
no medical expenses.
In support of the Arbitrator's decision regarding (K), what temporary benefits are
in dispute, the Arbitrator fmds as follows:

In the request for hearing form, the parties stipulated Petitioner was temporarily totally
disabled from May 28, 2010, through October 28, 2010. Petitioner seeks additional temporary
total disability benefits from October 29, 2010, through November 15, 2010. In its proposed
decision, Respondent admits that Petitioner is entitled to the additional temporary total disability
benefits. Accordingly, the Arbitrator awards additional temporary total disability benefits from
October 29, 2010, through November 15, 2010.
In support of the Arbitrator's decision regarding (L), what is the nature and extent
of the injury, the Arbitrator fmds as follows:

Having carefully considered the entire record, the Arbitrator finds the injuries sustained
caused permanent disability to the extent of 10 percent of the person as a whole.

10 we 46936
11 we 44713
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STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

D Affirm and adopt (no changes)
D Affirm with comment
D Reverse
I:8J Modify down

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
I:8J None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Edwina J. Giles,
Petitioner,
NO: 1o we 46936
11 we 44713

vs.

University of Illinois,

14I\iCC0417

Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, notice, causal connection,
extent oftemporary total disability, medical expenses, nature and extent of permanent disability
and wages/rate and being advised of the facts and law, modifies the Decision of the Arbitrator as
stated below and otherwise affirms and adopts the Amended Decision of the Arbitrator, which is
attached hereto and made a part hereof.
The Commission notes that Arbitrator Simpson's July 1, 2013 Amended Decision only
contained Orders. The body of the Amended Decision is contained in her May 29, 2013
Decision, which was recalled on a granted § 19(f) Motion. The corrections made in the Amended
Decision were regarding the TTD period and the amount of credit given. The Commission
incorporates the body of the May 29, 2013 Decision into the Arbitrator's July 1, 2013 Amended
Decision.
The Commission affirms the Arbitrator's findings of accident, notice, causation and
permanency for both claims. The average weekly wage of $725.23 is affirmed for 10 WC 46936
(date of accident 11-22-1 0) as is the TPD period and the TPD rate. The Commission modifies

10 we 46936
11 we 44713
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credit to allow Respondent a §80) credit of$571.00 as the bill clearly shows that amount was
paid by Blue Cross & Blue Shield to Advocate Illinois Masonic Medical Center for date of
service 12-3-10. The Commission modifies the average weekly wage for 11 WC 44713 (date of
accident 10-6-11 ). Rx2, Employee Time Report, shows that for the 52 week period prior to
10-6-11, earnings were $30,078.38 over 42 weeks, which yields an average weekly wage of
$716.16 and a TTD rate of$477.44. Therefore, the TTD period from 11-23-10 through 1-30-11
is 9-6/7 weeks at $483.48 per week (average weekly wage of$725.23 for case 10 WC 46936).
From 10-8-11 through 10-15-11 is 1-1/7 weeks at $477.44 per week (average weekly wage of
$716.16 for case 11 WC 44713). The PPD rate for 10 WC 46936 is $435.13 (AWW $725.23 X
60%). The PPD rate for 11 WC 44713 is $429.69 (AWW $716.16 X 60%). The Commission
affirms all else.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of$483.48 per week for a period of9-6/7 weeks, that being the period of
temporary total incapacity for work under §8(b) ofthe Act for case 10 WC 46936.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $4 77.44 per week for a period of 1-1/7 weeks, that being the period of temporary total
incapacity for work under §8(b) of the Act for case 11 WC 44713.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $1 ,077.13, that being the amount due for temporary partial disability from January 31,
2011 through March 9, 2011, a period of 5-3/7 weeks, under §8(a) of the Act for case
10 we 46936.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $771.00 for medical expenses under §8(a) of the Act, subject to the Medical Fee
Schedule under §8.2 of the Act for case 10 WC 46936.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $435.13 per week for a period of 15 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the permanent loss ofthe person as a whole to the extent
of3% and the sum of$435.13 per week for a period of2.05 weeks, as provided in §8(e) ofthe
Act, for the reason that the injuries sustained caused the permanent loss of the use of the left
hand to the extent of 1% for case 10 we 46936.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of$429.69 per week for a period of 5 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the permanent loss of the person as a whole to the extent
of 1% for case 11 we 44713.

10 we 46936
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The Commission notes that Respondent paid $4,765.36 in TTD benefits and $797.62 in TPD
benefits.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a
credit in the amount of$571.00 under §8G) ofthe Act; provided that Respondent shall hold
Petitioner harmless from any claims and demands by any providers of the benefits for which
Respondent is receiving credit under this order.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under§ 19(n) of the Act, if any.
No bond for the removal of this cause to the Circuit Court by Respondent is due pursuant
to § 19(f)(2) of the Act. The party commencing the proceedings for review in the Circuit Court
for' levi:Jn~Circuit
e
Court.
shall file with the Commission a Notice of Intent to F P
DATED:
MB/maw
o04/17/14
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
AMENDED

•
GILES, EDWINA J

Case#

Employee/Petitioner

1OWC046936
11WC044713
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UNIVERSITY OF ILLINOIS
Employer/Respondent

On 7/1/2013, an arbitration decision on this case was filed with the illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day
before the date ofpayment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0154 KROL BONGIORNO & GIVEN LTD

0498 STATE OF ILLINOIS

CHARLIE GIVEN

ATTORNEY GENERAL

120 N LASALLE ST SUITE 1150

100 W RANDOLPH ST

CHICAGO, IL 60602

13TH FLOOR
CHICAGO, IL 60601-3227

1408 HEYL ROYSTER VOELKER & ALLEN
L YNSEY A WELCH
120 W STATE ST
ROCKFORD, IL 61105

1073 UNIVERSITY OF ILLINOIS
OFFICE OF CLAIMS MANAGEMENT
100 TRADE CENTER DR
SUITE 103

BEnTi~i~fJ ai ft tflla Ali~ iiirratii iii¥
pursuant to 8!0 llcS 305114

CHAMPAIGN, IL 61820

0904 STATE UNIVERSITY RETIREMENT SYS
PO BOX 2710 STATION A*
CHAMPAIGN, IL 61825

JUL 1- 2013
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STATE OF U..LINOIS

)SS.
COUNTY OF Cook

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
AMENDED ARBITRATION DECISION
Edwina J. Giles

Case # 10 WC 46936

Employee/Petitioner

Consolidated cases: 11 WC 44713

v.

University of Illinois
Employer/Respondent

An Application for Adjustment ofClaim was filed in this matter, and a Notice ofHearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Chicago, on January 31, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED IsSUES

A

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E. ~ Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G. ~ What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~ What temporary benefits are in dispute?
~ TPD
Maintenance
~ TTD
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. ~ Is Respondent due any credit?
0. 00ther _ _

D

D
D

D

D

ICArbDec 21!0 100 W. Randolph Street #8-200 Chicago, IL 60601 3121814-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 217/785-7084
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FINDINGS

On November 22, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $37,711.96; the average weekly wage was $725.23.

On the date of accident, Petitioner was 61 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$4,765.36 for TTD, $797.62 for TPD, $0.00 for maintenance, and
$0.00 for other benefits, for a total credit of$5562.98.
Respondent is entitled to a credit of$0.00 under Sectimi 8(j) ofthe Act.
ORDER

Respondent shall pay Petitioner temporary total disability benefits of $483.49 I week for 11 weeks for
the time periods beginning Nov. 23, 2010 through January 30, 2011 and October 8, 2011 through October 15,
2011, as provided in Section 8(b) of the Act. The total amount due for this time period is $5,318.39.
Respondent previously paid $4,765.36leaving an underpayment of$553.03
Respondent shall pay Petitioner temporary partial disability benefits for 5 and 317 weeks for the time
period beginning January 31, 2011 through March 9, 2011, as provided in Section 8(a) of the Act. The total
amount due for this period is $1,077.13. Respondent previously paid $797.62 leaving an underpayment of
$279.51.
Respondent shall pay Petitioner permanent disability benefits of$433.94 I week for 20 weeks because
the injuries sustained to the Petitioner's back on Nov. 22, 2010, caused a 3% loss of man as a whole and
aggravation of the injury on Oct. 6, 2011, caused a 1% loss of man as a whole for a total of 4% loss of man as a
whole pursuant to Section 8(d)2 of the Act.
Respondent shall pay Petitioner partial disability benefits of$433.94 I week for 2.05 weeks because the
injuries sustained by the Petitioner to her left wrist caused a 1% loss of the left hand, as provided in Section
8(Ex.) of the Act.
Respondent is responsible for payment of any outstanding medical bills from Advocate illinois Masonic
Medical Center for dates of service of December 3 and 4 of 2010. Respondent shall pay for the reasonable and
necessary services as provided in Section 8(a) of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Ru1es, then this decision shall be entered as the decision of
the Commission.

RULEs REGARDING APPEALS

14IWCC0417
If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT oF INTEREST RATE
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STATE OF ILLINOIS
COUNTY OF COOK

)
)
)

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
Edwina J. Giles
Employee/Petitioner

Case #'s:

10 we 46936 and
11 WC44713

v.

University of illinois
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OFFACT
At the time of her injury, Edwina J. Giles («Petitioner") was a 61 year old
Building Service Foreman who had worked full time for the University of illinois
(«Respondent") for over 20 years. On November 22, 2010, Petitioner injured her left
hand and wrist and lumbar spine while working. Petitioner testified that on that day the
basement flooded. The water was a few feet deep and she was instructed by her
supervisor, Gail Hampton, to use a wet vacuum to remove the water. Petitioner testified
that she used the wet vacuum with a co-worker. She and the co-worker had to move the
wet vacuum up the stairs to empty the machine. Petitioner felt pain in her left hand and
wrist and lower back while lifting and pulling the vacuum up a flight of stairs. The wet
vacuum was full and Petitioner was pulling the vacuum with the assistance of her coworker. Petitioner testified that she reported the accident to her supervisor, Gail
Hampton, within 10 minutes of the accident, and completed her work day.
Petitioner's initial medical treatment was the morning after the accident at The
University of illinois-Chicago medical clinic. This is the company clinic. The doctor took
the Petitioner off of work, diagnosed a lumbar strain and prescribed Ibuprofen (P. Ex.1).
On December 3, 2010, Petitioner sought treatment through the emergency room at
Advocate illinois Masonic Medical Center due to pain in her lumbar spine. She was
referred back to the company clinic (P. Ex. 3). On December 6, 2010, the company clinic
prescribed a course of physical therapy for the lumbar spine. On December 22, 2010,
Petitioner was diagnosed with a left wrist ganglion cyst over the scaphoid bone and was
prescribed a brace for the left wrist and thumb. She was also prescribed a course of
physical therapy for the left hand to be completed in conjunction with the lumbar spine
therapy (P. Ex. 1). .
On January 25, 2011, Petitioner underwent x-rays of the left wrist that revealed a

1

14 IVJCC0 4 17
bone spur at the head of the frrst metatarsal bone (P. Ex. 1 and 3). The company clinic
allowed Petitioner to return to work in a light duty capacity, four hours per day, starting
January 31, 20 11. Petitioner increased work activities to 6 hours per day on February 15,
2011 and 8 hours per day on March 10, 2011. She continued working in a light duty
capacity through May 24, 2011 when she was discharged at maximum medical
improvement by the company clinic (P. Ex. 1).
On October 6, 2011, Petitioner felt an increase in lumbar pain while she was
working. Her initial medical treatment was on the morning after the accident at the
company clinic. The doctor provided Petitioner with light duty work restrictions that
Respondent was unable to accommodate (P. Ex. 1). The Petitioner was seen by her
primary care physician, Dr. Conrad May, in his office on Oct. 15, 2011, complaining of
low back pain for the past six days. She requested a return-to-work slip. Dr. May's
office note of Oct 15, 2011, states the Petitioner advised that it was not work related and
that the Petitioner gave a prior history of low back pain. She reported her pain was a
1/10. She declined a prescription for anti-inflammatory medication and was advised on
how to ice/heat the area for relief. She did not return to Dr. May for any further treatment
in 2011. (P. Ex. 3.) Petitioner was allowed to return to work full duty by her primary
care doctor, Dr Percy Conrad May, on October 15, 2011 (P. Ex. 2). Petitioner testified
that this second accident was more of an aggravation than an accident and her pain
returned to the baseline level after around two weeks.
At the time of the hearing Petitioner testified that she continues to work in a full
duty capacity for Respondent. She continues to notice pain in her left wrist with heavy
lifting, gripping and vacuuming. It is more difficult to lift trash than before the accident.
She takes over the counter Advil or Tylenol a few times per week to deal with the pain.
In addition, Petitioner continues to wear the splint around 3 times per week while
working. Petitioner continues to notice pain in her lumbar spine. She tries to avoid heavy
lifting and mopping because these activities cause a pain that is similar to a muscle
spasm. For pain relief she uses a hot pad 2 to 3 times per week and over the counter Advil
or Tylenol on a daily basis.

CONCLUSIONS OF LAW
Did an accident occur that arose out of and in the course of Petitioner's
employment by Respondent?
Whether an accident occurred that arose out of and in the course of Petitioner's
employment by Respondent is not stipulated to between the parties and is in dispute.
Petitioner claims that she injured her left hand and wrist and lumbar spine as a result of a
work accident on November 22, 2010. Petitioner testified that on November 22, 2010, the
basement flooded. The water was a few feet deep and she was instructed by her
supervisor, Gail Hampton, to use a wet vacuum to remove the water. Petitioner testified
that she used the wet vacuum with a co-worker. She and the co-worker had to move the
wet vacuum up the stairs to empty the machine. In order to move the vacuum; she and her
co-worker had to pull the vacuum up the stairs. There is a bar on the vacuum that she was
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holding while lifting and pulling the vacuum up the stairs. She was above the vacuum and
pulling it up the stairs when she felt a pain in her left hand and wrist and lower back. She
and her co-worker were able to pull the vacuum to the top of the stairs and Petitioner
reported the accident via telephone to Gail Hampton. The company clinic medical
records are consistent with the testimony of Petitioner (P. Ex. 1).
Petitioner testified that she had a second accident involving her lumbar spine on
October 6, 2011. Specifically, she felt an increase in her lower back pain while mopping.
Petitioner testified that this back pain was an aggravation of her symptoms from
November 2010. After a few weeks her pain returned to its baseline level and she was
able to return to work full duty.
The Arbitrator has reviewed all of the evidence and finds Petitioner suffered an
accident on November 22, 2010 that caused an injury to Petitioner's left hand and wrist
and lumbar spine. The accident arose out of an in the course of Petitioner's employment
by Respondent. The accident on October 6, 2011 was simply an aggravation of her
November 22, 2010 condition.

Was timely notice of the accident given to Respondent?
Petitioner testified at the time of the hearing that she reported both accidents to
her supervisor, Gail Hampton, on the same day as the accidents. Respondent did not call
any witnesses to refute Petitioner's testimony. The Arbitrator had the opportunity to
observe Petitioner and rmds her to be a credible witness. The Arbitrator finds that
Petitioner provided adequate notice for both dates of accident.

Is Petitioner's current condition of ill-being causally related to the injury?

The causal connection between Petitioner's work accident and her present
condition of ill-being is not stipulated to between the parties and is in dispute. Petitioner
testified that she had prior lumbar spine and left hand problems. However, she testified
that the accident on November 22, 2010 caused a new, different type of pain to both the
left hand and the lumbar spine. The records reflect that Petitioner sought medical
treatment at the company clinic the day after the accident. Petitioner testified that her
normal work day ends at midnight and the company clinic does not open until 7:00AM
the next day. Petitioner sought treatment first thing in the morning on November 23,
2010. Petitioner testified the October 6, 2011 accident was really just an aggravation that
occurred while mopping at work. She sought treatment at the company clinic the morning
after the accident. By the following week her pain had returned to its baseline level.
The Arbitrator has had the opportunity to review the medical evidence and the
testimony of the Petitioner and finds a causal connection between Petitioner's present
condition of ill-being and the work accident ofNovember 22, 2010. The accident of
October 6, 2011 was only an aggravation of her underlying condition that resulted from
the November 22, 2010 accident.

3

11WC40002
Page 1
STATE OF ILLINOIS

)

) ss.
COUNTY OF
CHAMPAIGN

)

I:8J Affirm and adopt (no changes)
D Affirm with changes

D Injured Workers' Benefit Fund

D Reverse

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

0Modify

I:8J None of the above

D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Eyvonne Sallee,
Petitioner,
vs.

NO: 11 we

4ooo2

14I\VCC0 43 1

University of Illinois,
Respondent,

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical,
temporary total disability, permanent partial disability and being advised of the facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 23, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under§ 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJUry.

DATED:
o052814
CJD/jrc
049

JUN 0 5 2014

fUJf41U
Charles J. DeVriendt

Ruth W. White

(§4(d))

.'
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NOTICE OF ARBITRATOR DECISION

Case#

SALLEE, EYVONNE

11 WC040002

Employee/Petitioner

14I\VCC043

UNIVERSITY OF ILLINOIS
Employer/Respondent

On 7/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
·
Ifthe Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date ofpayrnent; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

2333 WOODRUFF JOHNSON & PALERMO
RUSSELL HAUGEN ESQ

0498 STATE OF ILLINOIS
ATTORNEY GENERAL

4234 MERIDIAN PKWY SUITE 134

100 W RANDOLPH ST

AURORA, IL 60504

13TH FLOOR
CHICAGO, IL 60601-3227

0734 HEYL ROYSTER VOELKER & ALLEN
JOE GUYETTE ESQ
102 E MAIN ST SUITE 300
URBANA, IL 61801

1073 UNIVERSITY OF ILLINOIS
OFFICE OF CLAIMS MANAGEMENT
100 TRADE CENTER DR
SUITE 103
CHAMPAIGN, IL 61820

0904 STATE UNIVERSITY RETIREMENT SYS
PO BOX 2710 STATION A*
CHAMPAIGN, IL 61825

JUL 2 3 20!3
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STATE OF ILLINOIS
)SS.
COUNTY OF CHAMPAIGN

)

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
I:8J None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
EYVONNE SALLEE

Case # 11

we 40002

Employee/Petitioner

Consolidated cases:

V.

UNIVERSITY OF ILLINOIS
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city of
Urbana, on June 20, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those fmdings to this document.
DISPUTED ISSUES

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
B. D Was there an employee-employer relationship?
C. I:8J Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. D What was the date of the accident?
E. D Was timely notice of the accident given to Respondent?
F. I:8J Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?
H. D What was Petitioner's age at the time of the accident?
I. D What was Petitioner's marital status at the time of the accident?
J. k8J Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

A.

K.

I:8J

L.
M.
N.
0.

I:8J

D
D
D

paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
0 TPD
D Maintenance
IZJ TTD
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
Is Respondent due any credit?
Other
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FINDINGS

On May 17. 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $39.741.52; the average weekly wage was $764.26.
On the date of accident, Petitioner was 48 years of age, married with .Q children under 18.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $00.00 for TTD, $00.00 for TPD, $00.00 for maintenance, and $00.00 for
other benefits, for a total credit of $00.00.
Respondent is entitled to a credit of $n/a under Section 8G) of the Act.
ORDER

Petitioner failed to establish that she sustained an accidental injury that arose out of and in the course of her
employment with the respondent. As such, benefits are denied.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

JUL23 2tn3
ICArbDec p. 2
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FINDINGS ON DISPUTED ISSUES:
C. Did an accident occur that arose out of and in the course of the petitioner's employment by the
Respondent?

The petitioner, Eyvonne Sallee, has alleged a repetitive trauma injury to her right hand, with a
manifestation date of May 17, 2011. (AX 2). Specifically, the petitioner was diagnosed with right carpal
tunnel syndrome, and underwent a right carpal tunnel release. (RX 3). The petitioner's treating physician, Dr.
Shawn Love, opined that the petitioner's "work at the University of Illinois exacerbated her carpal tunnel and
lead in part to her need for surgical intervention." (PX 1). According to Dr. Love, the petitioner was "doing
repetitive work with her right hand and wrist" in the Dining Services Department at the University. (PX 1).
The petitioner's testimony arbitration, coupled with her job description and the respondent's IME report,
establish that her job duties were not repetitive. As a result, the Arbitrator finds that the petitioner's injuries
are unrelated to her employment with the respondent, and the petitioner's request for benefits is denied.
At arbitration, the petitioner testified that she worked at the University of Illinois for 32 years. (Arb.
Tran. p. 11 ). When the petitioner first started working for the University in 1981, she was employed as a
kitchen helper. (Arb. Tran. p. 11). As a kitchen helper, the petitioner would help make salads, cut
vegetables, plate food, wait tables and serve meals. (Arb. Tran. p. 12). The petitioner held that position until
1995, when she became a supervisor, although her job duties did not change at that time. (Arb. Tran. p. 12).
The petitioner continued the same job duties until 2000, when she began working in the dining halls as a
supervisor. (Arb. Tran. p. 12).
Fmm 2000 to the present, the petitioner has been employed as a food service supervisor in various
dining halls. (Arb. Tran. p. 13). At arbitration, the petitioner testified regarding her job duties in that
position. Specifically, the petitioner testified that her duties included making sure the dining room was set
up, filling in for other employees until they arrived, and some limited cooking. (Arb. Tran. p. 13). In
addition, the petitioner explained that she had to write the food choices on the sneeze guards above the
buffet lines. (Arb. Tran. p. 14). Finally, the petitioner explained that she was required to supervise a number
of student workers and complete some limited work on the computer. (Arb. Tr. Pg. 14). Regarding the
computer work, the petitioner testified that it took "maybe an hour a day, if that." (Arb. Tran. p. 15).
The petitioner testified that she started experiencing tingling in her fingers and thumb in May of 2011.
(Arb. Tran. p. 15). The petitioner explained that she had some pain in her wrist over the course of the school
year, but continued to work. (Arb. Tran. pp. 15-16). According to the petitioner, her symptoms were
increased by repetitive movements, writing, gripping pens and cooking. (Arb. Tran. p. 16).
On cross examination, the petitioner testified that her symptoms did not progress over the summer,
between May and August of2011. (Arb. Tr. p. 27, 28-29). The petitioner confirmed she was working at the
cafeteria in the Ikenberry Residence Hall during the summer of2011, between May and August. (Arb. Tr. p.
29). The petitioner admitted that Ikenberry dining hall was not serving any meals at that time, and the
petitioner was unable to explain her job duties during that summer. (Arb. Tr. pp. 29, 30. Specifically, the
petitioner testified, "I don't know what we did during the summer, but I was at work every day." (Arb. Tr.
p. 30). The petitioner also acknowledged she did not complete an accident report for her claimed injuries,
despite being familiar with the requirement of completing an accident report. (Arb. Tr. p. 33).
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The petitioner's testimony regarding the onset of her symptoms and her job duties is contradicted by her
medical records. While the petitioner testified that her symptoms did not get any worse between May and
August of 2011, she told Dr. Love in her first consultation that she "has had worsening of her symptoms
since over the summer." (RX 3, 9-21-11). This same history is repeated in the initial physical therapy
consultation of October 7, 2011, when the petitioner explained that her symptoms "increased significantly
since April." (RX 2, 10-7-11 ).
The petitioner's testimony regarding the amount of hands-on work she performs as a supervisor in the
dining hall is contradicted by a prior history provided to her treating physician. While seeking treatment for
an earlier work-related injury in November of 2003, the petitioner explained that she was "a supervisor in
the dining facility, so she reports that she usually does not do any physical labor." (RX 2, 11-25-03). In fact,
the petitioner explained that she was seeking treatment on that date because she encountered an odd job that
required more physical labor. (RX 2, 11-25-03).
The petitioner provided a similar history to her family physician Dr. Schuchart on June 22, 2005 when
she was seen for a lower back condition. She said that she did not do a lot of lifting at work but was a
supervisor who walks around. (PX 2, 6-22-05)
The petitioner's testimony regarding her job duties is also contradicted by the testimony of Keith Garrett.
Mr. Garrett testified that he is a unit manager in the food service department, overseeing the operation of an
entire dining hall. (Arb. Tran. pp. 37-38). When the Ikenberry Residence Hall opened in 2010, he became
the unit manager of that facility. (Arb. Tran. p. 3 7). From when that Residence Hall opened 201 0 until the
present, Mr. Garrett testified that he would have seen the petitioner every day she worked, and he would
have witnessed her performing all of her job duties. (Arb. Tran. p. 39).
According to Mr. Garrett, the petitioner's primary job responsibility was to supervise student workers.
(Arb. Tran. p. 39). Mr. Garrett explained that the petitioner was the opening manager, requiring her to work
regularly from 5:30 a.m. to 1:30 p.m. (Arb. Tran. pp. 39-40). Generally, the petitioner was responsible for
getting breakfast started, cleaning up after breakfast and turning around the dining hall to prepare for lunch
service. (Arb. Tran. pp. 39-40). Mr. Garrett confirmed that there were union employees responsible for all
food preparation. (Arb. Tran. p. 40).
Mr. Garrett reviewed the petitioner's written University job description, which was admitted at
arbitration. (Arb. Tran. p. 41; RX 4). Mr. Garrett confirmed that the job description was accurate and
complete, and that it reflected the day-to-day tasks completed by the petitioner. (Arb. Tran. p. 41 ).
According to Mr. Garrett, hands-on work of any kind comprised only 20% to 25% of the petitioner's job
duties. (Arb. Tran. p. 41). The remainder of the petitioner's time was spent supervising other workers. (Arb.
Tran. p. 41). Mr. Garrett's explanation of the petitioner's job duties is consistent with the written job
description, which also indicates very little hands-on work. (RX 4).
Mr. Garrett explained that the dining hall where the petitioner worked was not serving meals between
May and August of 2011, when the petitioner experienced an increase in her symptoms. (Arb. Tran. p. 42).
During that time, inventory was taken, recipes were tested and there was a lot of menu planning completed.
(Arb. Tran. p. 42). According to Mr. Garrett, during that time, the dining hall operates at a "much slower
pace." (Arb. Tran. p. 42).

The Arbitrator finds that the petitioner's job duties were most accurately reflected in her written job
description and Mr. Garrett's testimony. Those job duties must be evaluated in light of the causal connection
4
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opinions offered by Dr. Love and Dr. Fernandez. Dr. Love's causal connection report only indicates that the
petitioner was doing repetitive work with her right hand and wrist, without referencing any specific job
duties. (PX 1). The report issued by Dr. Fernandez includes his analysis of the written job description and
the history he took from the petitioner regarding her own description of her job duties. (RX 1). That report
reveals that the petitioner's description of her job duties is inconsistent with both her testimony at arbitration
and the written job description. (RX 1). The petitioner told Dr. Fernandez that she uses a computer one and
one-half hours per day, and also assists in cutting, chopping and preparing pans of food. (RX 2). Ultimately,
Dr. Fernandez noted the discrepancy between the written job description and the petitioner's description,
and concluded that the cause of the petitioner's carpal tunnel syndrome would depend upon her actual job
duties. (RX 1). According to Dr. Fernandez, the cause of the petitioner's condition would turn on the amount
of hands-on work performed by the petitioner:
"I would state that if the job duties are moderate in nature, requiring use of
kitchen utensils and activities such as loading or unloading boxes or pans, and if
those work activities were incurred and greater than one-third or one-half of the
day, then I would state that the condition of carpal tunnel syndrome should be
treated as work related. If however, the activities were more supervisory in nature
and that she would only occasionally engage in the heavier activities, less than
one-third of the work day or the work cycle, then I would state that it is NOT
causally related."
(RX 1).
The written job description and testimony of Keith Garrett establish that only a small portion of the
petitioner's job duties involve hands-on work. Even the petitioner's testimony at arbitration revealed that
most of her work involved supervision of other employees. The only hands-on duties referenced by the
petitioner included writing on the buffet line sneeze guards and computer work averaging less than an hour
per day.
Based on the arbitration testimony, medical records and causal connection opinions, the Arbitrator finds
that the petitioner's right carpal tunnel syndrome is not causally related to her employment with the
University. The petitioner's job did not require the repetitive use of her right arm and hand, as suggested by
Dr. Love's causal connection report. Further, the petitioner's symptoms developed and increased during a
time where meals were not even being prepared in the dining hall where she worked. The petitioner was not
even able to explain the job duties she performed during that summer.
The petitioner's claim for workers' compensation benefits is denied because she failed to establish that
she sustained accidental injuries that arose out of and in the course of her employment with the respondent.

F. Is the petitioner's current condition of ill-being causally related to the injury?
The Arbitrator has found that the petitioner failed to establish an accident that arose out of and in the
course of her employment with the respondent. As such, all claims for benefits are denied.

J. Were the medical services that were provided to petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

5
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The Arbitrator has found that the petitioner failed to establish an accident that arose out of and in the
course of her employment with the respondent. As such, all claims for benefits are denied.
K. What temporary benefits are in dispute?

0

TPD

0

Maintenance

[gj TTD

The Arbitrator has found that the petitioner failed to establish an accident that arose out of and in the
course of her employment with the respondent. As such, all claims for benefits are denied.
L. What is the nature and extent of the injury?

The Arbitrator has found that the petitioner failed to establish an accident that arose out of and in the
course of her employment with the respondent. As such, all claims for benefits are denied.

22335310 I
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STATE OF ILLINOIS

)

) SS.
COUNTY OF
CHAMPAIGN

)

D Affirm with changes

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

D ModifY

[8J None of the above

[8J Affirm and adopt (no changes)

D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

D Reverse

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Alvia Dyson,
Petitioner,
vs.

NO: 09WC 18015

Manpower and Advanced Filtration Systems,
Respondent,

14IWCC0432

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of "improper dismissal and denial of
reinstatement, evidentiary rulings" and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision/Order of the
Arbitrator filed July 23, 2013, is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.
~

DATED:
o052714
CJD/jrc
049

JUN 0 5 2014

(:f:d~~~
Daniel R. Donohoo

Ruth W. White

"'

•

....

, .;

Alvia Dyson

09

we 18015

v.
Manpower, Inc and
Advanced Filtration Systems

14 IWCC0432

This cause called for hearing on June 19, 2013 in Urbana, Illinois before Arbitrator McCarthy. All
sides were present and represented by counsel. After hearing arguments and receiving exhibits, the
Arbitrator finds as follows:

This claim was filed with the Commission on April 23, 2008. The Petitioner alleged an accident
on June 3, 2008 resulting to injuries to various body parts, including the right arm. Two Respondents
were named on the application. The case appears to have involved a temporary employment agency as
one Respondent, and an alleged borrowing employer as the other. The temporary agency has taken the
major defense role in the case.
The evidence indicates that the Respondent sent the Petitioner for a Section 12 exam on May 6,
2010. Beginning on January 11, 2011, the attorneys for Manpower made repeated requests in writing to
the attorney for the Petitioner for medical treatment records. RX 9 represents eight such letters sent
through July 1, 2011. There is no indication that Petitioner's attorney ever provided medical records in
response.
Respondent's attorney eventually obtained records in response to a subpoena. They showed the
Petitioner receiving treatment for various injuries and illnesses at Oak Orthopedics from November 24,
2010 through September 13, 2011.
Respondent also deposed its examining physician Dr. Coe on November 11, 2011. He opined
that the problems which the Petitioner was complaining of were unrelated to her alleged accident in
2008.
Petitioner had previously filed a claim for a separate accident against another employer which
allegedly occurred in 2003. It also alleged an injury to the right arm. That case, 04 WC 21966, had
previously been dismissed and a motion for reinstatement denied. It is currently pending on Review
before the Commission. Petitioner's attorney has contended that the cases should be consolidated, but
no motion to consolidate has ever been filed.

"•

Respondent's attorney filed a motion for trial date certain which was granted by the Arbitrator
in March 2012. The case was set for hearing in June 2012. At the arbitration call in June 2012, all of the
attorneys were present and the case was discussed. By then the case had become three years old and,
as such, was above the "red line", bringing Commission Rule 7020.60 into play. Petitioner's attorney
requested a continuance for several reasons. First of all, he said that the case should be consolidated
with the earlier filing. Again, no formal motion was presented. Secondly, he said that he had the
Petitioner examined by a doctor of his own choosing on June 9, 2012, and he needed time to obtain that
doctor's deposition. Third, he said that a trial date certain was improper because the Respondent had
treatment records from Oak Orthopedics. The Arbitrator notes that there is nothing in those records
which indicate they involve treatment for injuries sustained in the accident in question, and further, that
the point became moot when the case reached a "red line" status in June 2012. The Arbitration granted
a three month continuance until September 2012, and told the Petitioner's attorney that he had until
then to obtain the doctor's testimony.
Respondent's attorneys sent the Petitioner's attorney seven letters between June 21, 2012 and
August 30, 2012, requesting that the deposition be scheduled, indicating that they planned on
arbitrating the case in September. On September 4, 2012, seventeen days prior to the scheduled
arbitration, Petitioner's attorney called Respondent's attorney, advising he was going to request a
continuance because he needed to obtain his doctor's testimony. There is no indication that he ever
obtained or proposed deposition dates.
The parties appeared in Urbana on September 19, 2012. Petitioner's attorney requested a
continuance to obtain his doctor's deposition. There was no indication at that time as to when the
deposition might occur. The Arbitrator dismissed the case, finding that there was no good cause for a
continuance.
Petitioner's attorney filed a motion for reinstatement exactly 60 days after he allegedly received
the dismissal order. The motion contained, for the first time, an allegation that the Petitioner's doctor
had, as an available deposition date, October 4, 2012. There is no indication as to when or how that date
was obtained, and the Respondent attorneys contend that they were never presented with that or any
other date for said deposition.
Applying standards of fairness and equity, the Arbitrator denies the Petitioner's motion to
reinstate.
It appears that the Petitioner's attorney did nothing to prosecute his client's claim between April
23, 2009, when it was filed, until June of 2012, when his doctor's exam took place. Respondent made
repeated requests for medical information referred to above, and made its position on the case clear to
the Petitioner's attorney by providing the opinion of its examining doctor along with his deposition
testimony.
The Petitioner's attorney was given three months to schedule his doctor's deposition in June
2012, and despite repeated requests from the Respondent to do so, did nothing until shortly before the
hearing was to take place.

,

.

•

The Arbitrator believes that this situation represents the exact reason behind the three year rule
referred to above. The Petitioner filed a claim in 2009, and gives no legitimate reasons why it was not
pursued. Had the case not reached the red line, the Arbitrator doubts the Petitioner's attorney wou ld
have set an examination. Had the case not been dismissed, there likely would have been no discussion
about possible deposition dates.
Motion denied.

Dated and Entered

~ Ib

7J]/L.~t?;
D. Douglas McCarthy,

A~ator

,2013
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STATE OF ILLINOIS

)

) SS.
COUNTY OF
JEFFERSON

)

D Affinn and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Affirm with changes
D Second Injury Fund (§8(e)18)
D Reverse
D PTD/Fatal denied
j:g] Modify

~None of the above
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Christine Gowin,
Petitioner,
vs.
NO: 12WC 35432
State of Illinois - Murray Center,
Respondent,

14

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of nature and extent and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $403.04 per week for a period of 6/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $362.74 per week for a period of25 weeks, as provided in §8(d)2 of the Act, for the
reason that the injuries sustained caused the 5% loss of the body as a whole.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.

12WC35432
Page 2
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

DATED:
o052114
CJD/jrc
049

JUN 0 5 2014

fU

<tk

A{l~R£)~~
Daniel R. Donohoo

~tt/.k:d~
Ruth W. White

,.t

·.

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

GOWIN, CHRISTINE

Case#

12WC035432

Employee/Petitioner

STATE OF ILLINOIS/MURRAY CENTER
Employer/Respondent

14IWCC043

On 11126/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest ofO.lO% shall accrue from the date listed above to the day
before the date ofpayment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

#6 EXECUTIVE DR

2101 S VETERANS PARKWAY*

SUITE 3

PO BOX 19255

FAIRVIEW HTS, IL 62208

SPRINGFIELD, IL 62794-9255

4948 ASSISTANT ATTORNEY GENERAL
WILLIAM H PHILLIPS
201 W POINTE DR SUITE 7
SWANSEA, IL 62226

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

1745 DEPT OF HUMAN SERVICES
BUREAU OF RISK MANAGEMENT
PO BOX 19208
SPRINGFIELD, IL 62794-9208

6ERiiAEB as atM amllmf88tcapy
pursuant to 820 ILCS 305/14

NOV~ 6 Z013

..

'
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STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

)
)SS.

COUNTY OF JEFFERSON

433

)

~None of the above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

Christine Gowin

Case# 12 WC 35432

Employee/Petitioner

v.

Consolidated cases: n/a

State of Illinois/Murray Center
Employer/Respondent

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
William R. Gallagher, Arbitrator of the Commission, in the city ofMt. Vernon, on November 8, 2013. By
stipulation, the parties agree:

On the date of accident, July 16,2012, Respondent was operating under and subject to the provisions ofthe Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $31,432.12; the average weekly wage was $604.56.
At the time of injury, Petitioner was 24 years of age, single, with 1 dependent child(ren).
Necessary medical services and temporary compensation benefits have been provided by Respondent.
Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other
benefits, for a total credit of $0.00.
·
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Web site: www.iwcc. il.gov
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At trial, the parties stipulated that they were not requesting a written Decision with Findings of Fact and
Conclusions of Law. After reviewing all of the evidence presented, the Arbitrator enters the following Order.
ORDER

Neither the Petitioner nor Respondent tendered into evidence an AMA impairment rating report.
At the time of the accident, Petitioner worked as a mental health technician and her job duties included lifting
and, at times, restraining residents.
Petitioner was 24 years of age at the time of the accident so she will have to live with the effects of this injury
for a significant period of time.
Petitioner was able to return to the same job that she had at the time of the accident; however, she testified that
she experiences difficulties in performing many of her job tasks and can no longer work overtime to the extent
that she was able to do so prior to the accident. This will have a negative effect on her future earning capacity.
Petitioner was diagnosed with a herniated disc at C5-C6 and the medical records described discogenic neck
pain, headaches, pain in both shoulders and positive neurological findings in the left biceps. Petitioner's
continued neck pain and spasms result in difficulty in performing her work tasks and engaging in other activities
and these symptoms are consistent with the medical treatment records.
Pursuant to the stipulation of the parties, Respondent shall pay Petitioner temporary total disability benefits of
$403.04 per week for 6/7 weeks as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of$362.74 per week for 50 weeks, because
the injury sustained caused the 10% loss of use of the body as a whole, as provided in Section 8(d)2 of the Act.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

November 19,2013
Date

JCArbDecN&E p. 2
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12 we 06169
Page 1

)

STATE OF ILLINOIS

) ss.
COUNTY OF JEFFERSON

)

Injured Workers' Benefit Fund (§4(d))

Affirm and adopt (no changes)

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

D Affirm with changes
D Reverse IChoose reasonl
D Modify

!Choose direction!

~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Michael McKenzie,
Petitioner,

VS.

Continental Tire
North America, Inc.,
Respondent.

NO: 12

we 06169

14IWCC0434
DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of the nature and extent of Petitioner's
disability and being advised of the facts and law, affinns and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 11, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

12

we 06169

Page 2

14IWCC0434

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of$44,700.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice oflntent to File for Review in Circuit Court.
DATED:

JUN 0 5 2013
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

McKENZIE, MICHAEL

Case#

12WC006169

Employee/Petitioner

CONTINENTAL TIRE NORTH AMERICA INC

14 IWCC043 4

Employer/Respondent

On 9111/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.03% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1312 BEMENT & STUBBLEFIELD
GARY BEMENT
PO BOX 23926
BELLEVILLE, IL 62223

0299 KEEFE & DEPAULI PC
ANDREW J KEEFE
#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208

...
STATE OF ILLINOIS

0 Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

)
)SS.

COUNTY OF JEFFERSON

)

~ None ofthe above

ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
NATURE AND EXTENT ONLY

Case# 12. WC 06169

Michael McKenzie
Employee/Petitioner

Consolidated cases: n/a

V.

Continental Tire North America. Inc.
Employer/Respondent

1 4I ~V C C0434

The only disputed issue is the nature and extent of the injury. An Application for Adjustment of Claim was filed
in this matter, and a Notice of Hearing was mailed to each party. The matter was heard by the Honorable
William R. Gallagher, Arbitrator of the Commission, in the city ofMt. Vernon, on August 8, 2013. By
stipulation, the parties agree:

On the date of accident (manifestation), February 3, 2012, Respondent was operating under and subject to the
provisions of the Act.
On this date, the relationship of employee and employer did exist between Petitioner and Respondent.
On this date, Petitioner sustained an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition ofill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $37,510.70; the average weekly wage was $872.95.
At the time of injury, Petitioner was 56 years of age, married, with 0 dependent child(ren).
Necessary medical services and temporary compensation benefits have been provided by Respondent.
Respondent shall be given a credit of$1,745.91 for TTD, $0.00 for TPD, $0.00 for maintenance, and $6,809.01
for other benefits (permanent partial disability benefits), for a total credit of $8,554.92.

ICArbDecN&E 2110 100 W. Randolph Street #8-200 Chicago. IL 60601 3121814-661 I Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309167 I -30/9 Rockford 815/987-7292 Springfield 217/785-7084
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At trial, the parties stipulated that temporary total disability benefits were paid in full and that Respondent had
made weekly advance payments of permanent partial disability benefits of$6,809.01.
After reviewing all of the evidence presented, the Arbitrator hereby makes findings regarding the nature and
extent of the injury, and attaches the findings to this document.
ORDER

Respondent shall pay Petitioner permanent partial disability benefits of$523.77 per week for 99.65 weeks
because the injuries sustained caused the 15% loss of use of the left arm, 15% loss of use of the right arm, and
12 1/2% loss of use of the right hand as provided in Section 8(e) of the Act. Respondent shall be given a credit
for weekly advance payments of permanent partial disability benefits of $6,809.01, as well as any subsequent
advance payments of permanent partial disability benefits.
Respondent shall pay Petitioner compensation that has accrued from February 25, 2013, through August 8,
2013, and shall pay the remainder of the award, if any, in weekly payments.
Unless a party files a Petition for Review within 30 days after receipt ofthis
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
ofDecision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

September 6, 2013
Date

ICArbDecN&E p. 2

14IWCC0434Findings ofFact
Petitioner filed an Application for Adjustment of Claim which alleged he sustained a repetitive
trauma injury arising out of and in the course of his employment for Respondent. The
Application alleged a date of accident (manifestation) of February 3, 2012, and that Petitioner
sustained repetitive trauma to the bilateral upper extremities and other areas. There was no
dispute regarding compensability and the parties stipulated that temporary total disability
benefits and medical had been paid. Accordingly, the only disputed issue at trial was the nature
and extent of disability.
Petitioner worked for Respondent as a truck tire builder for approximately 37 years. Petitioner
testified that his job duties required him to push/pull tires, splice rubber by hand, use a hand
stitcher and lift various tire components. On February 3, 2012, Petitioner was seen by Dr.
Charles Neal, and reported a history of experiencing numbness in the little and ring fingers of
both hands for the preceding two years. Dr. Neal referred Petitioner to Dr. David Brown, an
orthopedic surgeon.
Dr. Brown initially evaluated Petitioner on April16, 2012, and his findings on examination were
consistent with bilateral ulnar neuropathy and possible carpal tunnel syndrome. He
recommended Petitioner have nerve conduction studies performed and opined that Petitioner's
job duties were an aggravating factor in the development of Petitioner's condition. Nerve
conduction studies were performed on that same day and were positive for bilateral ulnar
neuropathies at both elbows and right median neuropathy. Dr. Brown reviewed the studies and
opined that Petitioner had bilateral cubital tunnel syndrome and right carpal tunnel syndrome.
Dr. Brown attempted conservative treatment for Petitioner's condition; however, Petitioner's
symptoms did not improve. Ultimately, Dr. Brown performed right cubital tunnel and right
carpal tunnel surgeries on October 12, 2012, and left cubital tunnel surgery on November 19,
2012. Subsequent to the surgeries, Petitioner remained under Dr. Brown's care and received
physical therapy. Dr. Brown released Petitioner to return to work without restrictions on
December 26, 2012. Petitioner was scheduled to be seen by Dr. Brown on February 25, 2013;
however, he was not seen by Dr. Brown on that date.
At the direction of Respondent, Petitioner was examined by Dr. Richard Howard, an orthopedic
surgeon, for the purpose of an AMA impairment rating. When examined by Dr. Howard,
Petitioner advised that his condition has improved and that he had no further issues of
numbness/tingling. Dr. Howard opined that Petitioner had an impairment rating of two percent
(2%) ofthe left upper extremity and an impairment rating of four percent (4%) ofthe right upper
extremity.
At trial Petitioner testified that he still has some pain/tenderness in the tip of his left elbow and
an achy feeling following a shift at work. Petitioner had similar complaints in regard to the right
elbow and noted that the right elbow is tender to the touch and the strength of his right arm
seems to decrease during the course of a work day. In regard to the right hand, Petitioner stated
that his grip strength is less than what was previously but that he has no problems with the

Michael McKenzie v. Continental Tire North America, Inc.
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dexterity of his fingers. Petitioner agreed that he was able to return to work and perform all ofhis
regular job duties and that he has been able to satisfactorily meet all production quotas.
Conclusions of Law
The Arbitrator concludes that Petitioner has sustained permanent partial disability to the extent
of 15% loss of use of the left arm, 15% loss of use of the right arm and 12 112 % loss of use of
the right hand.
In support of this conclusion the Arbitrator notes the following:
Dr. Howard examined Petitioner and opined that there was an AMA impairment rating of two
percent (2%) impairment of the left upper extremity and four percent (4%) impairment of the
right upper extremity.
Petitioner is a truck tire builder and he has worked in that capacity for over 37 years. This job
requires the repetitive use of both upper extremities.
The Petitioner was 56 years of age at the time of the manifestation of the injury and he will have
to live with the effects of it for the remainder of his working and natural life.
There was no evidence that this injury will have any effect on Petitioner's future earrung
capacity.
The medical treatment records indicated that Petitioner had bilateral cubital tunnel syndrome and
right carpal tunnel syndrome and surgeries were required for all three conditions. While the
Petitioner was able to return to work at his regular occupation, he still has symptoms consistent
with the injuries he sustained.

Michael McKenzie v. Continental Tire North America, Inc.
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STATE OF ILLINOIS

)

)

ss.

COUNTY OF CHAMPAIGN

)

C8J Affirm and adopt (no changes)

D Injured Workers' Benefit Fund (§4(d))

D Reverse IChoose reason!

D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied

D Affirm with changes
D Modify

!Choose direction!

D Rate Adjustment Fund (§8(g))
~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Wanda McCoy,
Petitioner,

vs.

Diversified Healthcare,
Respondent.

NO: 12 we 27616

141WCC0435
DECISION AND OPINION ON REVIEW

Timely Petition for Review under Section 19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident and
notice and being advised ofthe facts and law, affirms and adopts the Decision ofthe Arbitrator,
which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 15, 2013 is hereby affirmed and adopted.
The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice oflntent to File for Review in Circuit Court.
DATED:

JUN 0 5 2013
Daniel R. Donohoo
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

McCOY, WANDA

Case#

12WC027616

Employee/Petitioner

DIVERSIFIED HEALTHCARE
Employer/Respondent
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On 4115/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

LANGACKER LAW LTO
RONALD S LANGACKER
302 W HILLST
CHAMPAIGN, IL 61820

0208 GALLIANI DOELL & COZZI lTD
ROBERT J COZZI
20 N CLARK ST SUITE 1800
CHICAGO, IL 60602

STATE OF ILLINOIS

D Injured Workers' Benefit Fund (§4(d))

D Rate Adjustment Fund (§8(g))

)SS.
COUNTY OF Champaign

D Second Injury Fund (§8(e)l8)

)

[g'j None of the above
ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Wanda McCoy

Case# 12 WC 27616

Employee/Petitioner

v.

Consolidated cases: N/A

Diversified Healthcare
Employer/Respondent

14I\VCC0435

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Urbana, on February 25, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.
B.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
D

Diseases Act?
Was there an employee-employer relationship?

C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.

D What was the date of the accident?

E.

D Was timely notice of the accident given to Respondent?

F.

[g) Is Petitioner's current condition of ill-being causally related to the injury?

G.

D What were Petitioner's earnings?

I.

D What was Petitioner's age at the time of the accident?
D What was Petitioner's matital status at the time of the accident?

J.

[8J Were the medical services that were provided to Petitioner reasonable and necessary?

H.

K.

[8J

L.

[g) What temporary benefits are in dispute?

0

TPD
0 Maintenance
~TID
Should penalties or fees be imposed upon Respondent?

N.

D
D Is Respondent due any credit?

0.

D Other

M.

Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

ICArbDec19(b) 2110 100 W. Randolph Street #8-200 Chicago, IL 60601 3121814-6611 Toll-free 866!352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 3091671-3019 Rorkford 815/987-7292 Springfield 2171785-7084
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FINDINGS

On the date of accident, July 25, 2012, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner eamed $16,755.46; the average weekly wage was $320.23.
On the date of accident, Petitioner was 60 years of age, married with 0 dependent children.
Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$ in TID, $0 in TPD, $0 in maintenance, $0 in non-occupation indemnity
disability benefits and $0 in other benefits for which a credit may be taken under Section S(j) of the Act.
Respondent is entitled to a credit of $0 under Section 8U) of the Act.
ORDER
Petitioner failed to prove that she sustained accidental injuries arising out of and in the course of her employment on July 25, 2012 or
that her current condition of ill-being is causally related to the alleged accident. No benefits are awarded. Petitioner's claim is
denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability , if any.
Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

f.f./3
Date

ICArbDec 19(b)
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Wanda McCoy v. Diversified Healthcare, 12 WC 27616 (19(b))

The issues in dispute are accident, causal connection, temporary total disability, medical
expenses, and prospective care. Four witnesses testified at the time of arbitration: Petitioner;
Mike Nelson, Gloria Valenti and Clara Glenn.
With respect to the disputed issues, the Arbitrator finds:
The records of the Carle Clinic through March 5, 2012 were admitted into evidence (RX
5) and reflect that Petitioner had been treating with Dr. Kramer since 2002 for back problems.
While she had no specific back complaints in October of 2002 Petitioner did report "lots of
problems with fibromyalgia" and aches and pains, cramping, and muscle aches. Her hips hurt
and her arms hurt. (RX 5, p. 2) In February of 2005 Petitioner returned for a complete physical.
Petitioner reported taking Celebrex 200 mg. daily for hip and leg pain, and occasionally
switching to Advil and Aleve. Petitioner reported she had stopped taking her Neurontin. Her
primary problems were hip pain radiating down to her ankles, worse at night. Petitioner was able
to walk and primarily noticed her pain when resting. Petitioner worked as a home health aide.
Petitioner reported occasional low backache. Petitioner displayed good range of motion with her
back. Her diagnoses were listed as hypertension; fibromyalgia; hip and leg pain; trachanteric
bursitis; and obesity. (RX 5, pp. 21-22)
Petitioner presented to Dr. Kramer on October 4, 2005 with ongomg back pam
complaints. Dr. Kramer noted the earlier visit in February at which time Petitioner had radiating
pain down into her left hip. Petitioner reported things had gotten worse more recently. Petitioner
was prescribed an MRI, physical therapy, Flexeril, and Darvocet. (RX 5, p. 25)

14IWCC0435
Petitioner underwent a lumbar spine MRI on October 11, 2005 which revealed
degenerative disc disease and facet syndrome at L4-5. (RX 5, p. 27) Petitioner had been
instructed to return to see Dr. Kramer after the MRI; however, it does not appear she did so until
February of 2006 when it was time for her annual physical. Petitioner reported her back was
doing quite well and she wasn't experiencing much in the way of back pain. She was continuing
to take Celebrex and Flexeril as needed. (RX 5, pp. 58-59)
Petitioner returned to see Dr. Kramer in November of 2007 regarding a recheck of low
back pain. Dr. Kramer noted Petitioner's history of degenerative disc disease and facette arthritis.
Petitioner reported her back pain had "waxed and waned" but definitely worsened in the
preceding three months with pain radiating down into her left buttock and into her leg, but no
numbness or tingling. Petitioner experienced some pain with coughing or sneezing and had been
using Darvocet and trying to perform back exercises. On physical examination, _Petitioner had a
mildly positive straight leg raise on the left. She was diagnosed with back pain and
radiculopathy. Medications were refilled. Therapy was ordered. She was to return in a month or
six weeks ifthings weren't improving and another MRI would be ordered. (RX 5, p. 108)
Petitioner was re-examined by Dr. Kramer on March 27, 2008. Dr. Kramer noted
Petitioner was experiencing a couple of problems she wished to have addressed, including
chronic low back pain. Petitioner had been working out at Curves and felt great but then stopped
and "now is having a fair amount of pain radiating from her back." (RX 5, p. 117)
Petitioner returned to see Dr. Kramer for her annual physical on August 10, 2009.
Petitioner reported having problems with low back pain, hip and leg pain. She had gained about
thirty pounds in the last two years, worked in home health care, and had to lift clients. Petitioner
2
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was educated regarding exercise, diet and weight loss and given a book with back exercises. She
was prescribed Tylenol with Codeine #3. (RX 5, pp. 150-151)
Petitioner returned to see Dr. Kramer on August 13, 2010 for her annual physical.
Petitioner "still" had low back pain, hip pain, leg pain, and knee weight. Her weight was
continuing to go up. While Petitioner was still working as a home health nurse, she reported she
no longer lifted any more. Petitioner's husband was reportedly quite ill and morbidly obese. Dr.
Kramer noted "She cannot walk very far." (RX 5, p. 166) Dr. Kramer recommended that
Petitioner get involved in water therapy and lose weight. (RX 5, p. 167) In June of 2011 Dr.
Kramer again noted Petitioner's history of chronic low back pain and encouraged Petitioner on
weight loss. Petitioner was still taking Tylenol with Codeine as needed. (RX 5, p. 175)
In September of 2011 Petitioner presented to Carle Convenient Care with an alleged left
shoulder injury due to repeated lifting and transferring of patients over the preceding last few
days. (RX 5, p. 181) The attending physician referred her to Orthopedics for further examination
of her shoulder and to Occupational Medicine immediately for a drug screen. An illness injury
report form was filled out and Petitioner was given restrictions. (RX 5, p. 182) From then on
Petitioner underwent care and treatment or a left shoulder injury. Petitioner underwent surgery in
early 2012 and remained off work as of mid-March 2012. (RX 5, pp. 182-263) It is not known
when Petitioner returned to work in 2012.
At arbitration Petitioner testified she injured her low back on July 25, 2012 while
working as a CNA at the home of a client (Mr. Perry).

3
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According to AX 2, Petitioner signed her Application for Adjustment of Claim in this
matter on July 30, 2012. (AX 2)
On July 31, 2012 Petitioner sent an e-mail to Gloria Valenti for cancellation of her
medical and dental benefits effective July 31, 2012. That same afternoon, Ms. Valenti and
Petitioner had a telephone call regarding this matter. Petitioner's benefits were terminated on
July 31, 2012. (PX 3)
On August 1, 2012, Petitioner was furnished a form to be completed regarding the
insurance. Petitioner advised Ms. Valenti she wished to show it to her husband. Petitioner was to
return the signed form later that afternoon.
Petitioner presented to Carle Hospital on August 1, 2012 stating she had injured her back
while lifting a patient at work. Petitioner's complaints included left low back pain radiating
down her left leg to her heel. (PX 2, p. 17) The attending physician, Dr. Kramer, described this
as a "new problem" which had started in the last seven days. Petitioner described an aching and
burning sensation with pain radiating down to her left foot and indicated her symptoms were
aggravated by bending and standing and were worse during the day. On physical examination of
her musculoskeletal system, Petitioner exhibited tenderness. Petitioner was diagnosed with a
back sprain and radiculopathy, given pain medication, and referred to therapy. (PX 2)
On August 2, 2012, Gloria Valenti, Respondent's owner, e-mailed Petitioner confirming
their previous communications and verifying that no deductions had been taken from Petitioner's
pay as she had requested and that, to date, Ms. Valenti had not received the signed form back.
(PX 3)

4
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On August 3, 2012, Petitioner sent an e-mail to Gloria E. Valenti, advising her that she
(Petitioner) had not instructed Ms. Valenti to cancel Petitioner's insurance and denying she had
telephoned Ms. Valenti "that afternoon." Petitioner asked Ms. Valenti to stop deducting her
vacation hours any longer. Petitioner stated "I asked to use my vacation hours for work I missed
due to my husband's hospital stay. The last three days I called in was from my back injury."
Petitioner also stated she had told Ms. Valenti she would be happy to pay the 35% for her
coverage so she hoped Ms. Valenti had not taken it upon herselfto cancel Petitioner's coverage.
(PX 3)
By letter dated August 6, 2012, Jody Eaton from NHRMA Mutual notified Petitioner that
the investigation into Petitioner's claim was not yet completed as the company was waiting on
medical records. (PX 4)
On August 9, 2012 Petitioner telephoned Dr. Kramer's office advising the nurse she was
taking Vicodin and Robaxin and was scheduled to see the therapist the following week.
Petitioner further represented that she did not wish to follow up with Occ Med. Petitioner
reported being very uncomfortable and unable to sit at times. She wondered if something needed
to be done. (PX 5)
Petitioner returned to see Dr. Kramer on August 10, 2012, reporting continued low back
pain with minimal relief and ongoing radiating left leg pain. On physical examination, Petitioner
displayed tenderness and decreased range of motion. She was diagnosed with unspecified back
ache. No changes were made to her treatment plan as she was scheduled for therapy and taking
pain medication. (PX 5)

5
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Lumbar spine x-rays taken on August 10, 2012 showed a slight stepwise anterolisthesis
of L3 on L4 and of L4 on LS. Disc spaces appeared fairly well-preserved and there was some
facet hypertrophy from L3 to S 1. (PX 5)
Petitioner telephoned Dr. Kramer's office on September 12, 2012, requesting a refill of
Vicodin. A prescription was left for her to pick up. (PX 7)
Petitioner underwent an examination with Dr. Morris Soriano on September 20, 2012, at
Respondent's request. Dr. Soriano, a neurosurgeon, took a history from Petitioner in which she
related being injured on July 25, 2012 when she lifted a nursing home resident off a commode.
Petitioner stated that as she did so she felt a sharp pain in the midline at L5-S 1. Petitioner further
explained that as she continued working her pain increased and began radiating to her left hip,
thigh, calf, and foot. Petitioner went home and rested and called in sick the next day at which
time she also reported her injury. She then saw her family physician who recommended physical
therapy; however, the therapy was denied. Petitioner was also given Vicodin and a muscle
relaxer which had been providing some mild benefit. Petitioner's current complaints included
severe pain with any activity such as walking, sitting, or standing. Petitioner reported
improvement when in a recliner with her leg propped up. Petitioner reported she was able to
drive, cook, and do some laundry. She remained independent in her home. Petitioner described
constant back pain and leg pain; however, she also indicated her leg pain could last up to eight
hours and make her cry. While the back pain had originally been in the midline of her back, it
was now across her entire low back and she was occasionally getting a "tingling" sensation in
her left leg. Petitioner described her job as that of a CNA and working forty hours per week. She

6
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denied a second job. Outside of work Petitioner had been walking a mile a day but denied being
able to do so since her injury.
Petitioner advised Dr. Soriano that she had experienced intermittent back pain over the
preceding two years and described the pain as occurring about every four to six months but she
had never experienced an episode like this one and had always noticed relief with ibuprofen and
an occasional Tylenol #3. Petitioner denied any prior back surgery or treatment with
chiropractors.
On physical examination Dr. Soriano noted Petitioner limped when she walked, favoring
her left leg. When heel/toe walking she displayed no evidence of a limp. Sagital balance was
described as normal. There was no point tenderness or spasm noted in Petitioner's low back.
Range of motion was described as normal in flexion, extension, and lateral bending. Petitioner's
lower extremities revealed 5/5 strength and symmetrical reflexes. She removed and replaced
shoes and socks with no difficulty and got on/off the examination table with no difficulty.
Waddell's testing was performed with Petitioner demonstrating three out of four positive
findings.
Dr. Soriano was of the opinion Petitioner was at maximum medical improvement as a
result of a lumbar strain and she could resume full duty work without any restrictions as of the
date of their visit. Based upon his exam, he saw no signs of any permanent partial disability and
did not think Petitioner needed any further treatment in light of positive Waddell's findings.
Finally, Dr. Soriano saw no further causal connection between her work injury and her subjective
complaints. (PX 6; RX 4)

7
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By letter dated September 24, 2012 Respondent's attorney forwarded a copy of Dr.
Soriano's September 20, 2012 report to Petitioner's attorney and advised him Respondent was
denying Petitioner's claim on the basis of accident and the opinions of Dr. Soriano as set forth in
his report. (PX 6)
Petitioner has had no further treatment since being examined by Dr. Soriano.
At arbitration Petitioner testified that she is 61 years old and was employed by
Respondent as a certified nursing assistant. Her job duties required her to provide health and
personal care for patients in their homes. She was required to occasionally help lift and move
patients.
Petitioner testified that on July 25, 2012, she injured her low back while helping lift a
patient off the toilet. She experienced a sharp pain in the lower part of her back. After finishing
her shift, she went home and went to bed. She thought she had possibly pulled a muscle. After
she woke up, she was no better and called in to let her employer know she would not be in on the
261h to work. Petitioner telephoned Mike Nelson before 3:00 p.m. and told him she had injured
herself at "Mr. Perry's." Petitioner testified she did not work on the 26th (overnight shift) and she
was not scheduled to work on Friday, the

2i11 • Petitioner testified she called Mike Nelson on

Saturday and told him she would not be coming in on Saturday or Sunday and needed to fill out
an incident report. According to Petitioner Mr. Nelson was leaving so he was going to put the
incident report on the bulletin board for her to pick up. Petitioner testified that she picked up the
incident report on Sunday, the 29t\ filled it out at home, and returned on August 1, 2012, to give
the report to Gloria Valenti, Respondent's owner.

8

141\~CC0435
Petitioner testified she first sought medical attention at the Carle Clinic on August 1,
2012.
Petitioner further testified that when she went in to see Ms. Valenti on August 1, 2012
she was told Ms. Valenti wanted her to sign some insurance papers but Petitioner did not want to
do so without first having her husband look them over. Petitioner had a doctor's note with her
and gave it to Ms. Valenti, along with the incident report.
Petitioner testified that she continues to experience low back pain for which she takes
medication. The pain travels to her left leg. She has difficulty sitting, standing or walking for
very long. She currently takes 3 Vicodin per day. Petitioner testified she is unable to carry fifteen
pound bags of groceries.
Petitioner testified that she went to the doctor on the 10111 and could barely walk. An x-ray
was done. Petitioner testified that she wanted an MRI done but she had no insurance as her
insurance was terminated on August 1, 2012. Petitioner also testified that she applied for FMLA
a little after August 1, 2012 but she has never heard anything back from Ms. Valenti. Petitioner
acknowledged that she has not tried returning to work as she doesn't feel like she could.
On cross-examination Petitioner testified that she started working for Respondent around
2007 and was given a handbook but it was not the one marked as RX 1. Petitioner further
testified that she would need to consult her handbook regarding the rules for reporting injuries.
She did report it within 24 hours of its occurrence and while she admitted she did not report it to
her supervisor, she did advise Mike Nelson. Petitioner testified she was unaware she was to
report an injury within 6 to 12 hours. Petitioner also conceded that her husband was in the

9

4I\YCC0435
hospital but denied telling him she hurt herself moving her husband. Petitioner also testified she
did not recall speaking with Ms. Valenti on July 26, 2012.
On further cross-examination Petitioner testified that she spoke to Ms. Valenti by
telephone before August 1, 2012. According to Petitioner, Ms. Valenti knew she had hurt her
back when they spoke.
Petitioner admitted to having prior problems with her lower back over the past ten years.
She described it as arthritis for which she had called in once or twice through the years and
occasionally took a day off. Petitioner testified that the arthrtitis in her back was located in a
different area than the pain she experienced with this incident. Petitioner also admitted she had
fibromyalgia. Petitioner also testified that she had taken medication oti and on during this period
of time for her low back pain, including Acetaminophen with codeine. Petitioner indicated she
could not recall complaining of radiating pain down her left leg prior to the incident. Petitioner
acknowledged taking time off from work during the week before the alleged work accident to
take care of her husband who was experiencing health problems.
Mike Nelson testified that he has been employed by Respondent since 2011. He is a
schedule coordinator and office manager.

His duties include answering the telephones to

facilitate the scheduling of home health nurses. He answered the phone when Petitioner called
Respondent's office on July 26, 2012. Petitioner identified herself and informed him that she
had hurt her back while moving her husband. She stated that she would not be able to work on
the following evening. As was his practice, he wrote down the conversation in the phone log as
he was talking to the claimant. The phone log is kept in the ordinary course of Respondent's
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business and it is standard procedure to write down phone messages pertaining to the scheduling
of nurses. The entry which Mike Nelson wrote on July 26, 2012 reflects the following:
"Wanda
McCoy
rang
hurt
back
moving
husband.
Karen P. will stay at Perry until 9:00 P.M. Sabinem will do 9P-7A."
(Resp. Ex. 3)
Gloria Valenti testified that she has owned Diversified Healthcare for the past thirty-six
years. The company provides home healthcare services to patients. She identified the employee
handbook (RX 1) which contains information regarding reporting of work injuries. The policy
and procedure requires that when an employee injures herself, "A supervisor must be called
immediately."

It further provides that "Any incident involving patient or employee injury

requires immediate notification of the supervising nurse. All completed incident reports must be
turned into the office within 24 hours." At the time that Petitioner was hired and trained, Ms.
Valenti went through the handbook with Petitioner line-by-line.

Petitioner signed an

acknowledgement that she has read the handbook and accepted the policies set forth in the
handbook. (RX 2)
Ms. Valenti

testifi~d

that she and Petitioner spoke on July 31, 2012, at which time Valenti

knew Petitioner was off work. Petitioner spoke about her husband's illness. Valenti testified that
she inquired about how Petitioner was doing but didn't know about any injury. Following
Petitioner's alleged work injury of July 25, 2012, Petitioner never orally informed Ms. Valenti
that she had hurt her back at work. Ms. Valenti testified that she found out about the work injury
when Petitioner came to the office on August 1, 2012 and dropped off an envelope for her.
Petitioner was in a hurry and could not stay. After Petitioner had left, Ms. Valenti opened the
envelope and it contained an accident report in which Petitioner claimed that she had injured her
11
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low back at work on July 25, 2012. Valenti testified that Petitioner has never applied for FMLA
leave nor has she returned the insurance forms given to her on August 1, 2012.
Clara Glenn testified that she is Petitioner's sister. On July 26, 2012, she was with
Petitioner because Petitioner's husband was in the hospital. According to Glenn, Petitioner was
not working that day as she had hurt her back at work. Glenn testified she was in Petitioner's
home and overheard Petitioner's phone call with someone from Respondent in which Petitioner
reported that she had injured her back at work and could not work that evening.
PX 1 is a one page "Incident Report." The document is not complete. It identified an
accident date of July 25, 2012, described the injury as occurring while Petitioner assited Mr.
Perry. and claims a lower back, hip, and leg injury. (PX 1)
CONCLUSIONS OF LAW
With respect to issue (C) "Did an accident occur that arose out of and in the course of
Petitioner's employment by Respondent?" the Arbitrator concludes the following:

The Arbitrator concludes that Petitioner failed to prove she sustained accidental injuries
arising out of and in the course of her employment on July 25, 2012. Petitioner claims that she
injured her lower back while lifting a patient and reported the incident on the following day to
Mike Nelson. Mike Nelson credibly testified that he received a phone call from Petitioner on
July 26, 2012 and that she told him that she had hurt her back while moving her husband.
Moreover, Mr. Nelson contemporaneously recorded the conversation in the phone log. The
phone log was admitted into evidence and reflects that Petitioner told Mr. Nelson that she "Hurt
back moving husband." Petitioner admitted that her husband was ill and was hospitalized shortly
before the incident.

12

In addition, Petitioner did not follow the accident reporting rules of
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reporting the incident immediately to her supervising nurse and by completing an accident report
in twenty-four hours. Although Petitioner offered an incident report into evidence (PX 1) the
information regarding when the report was filed with her supervisor is incorrect. She did not file
the report with her supervisor on July 26, 2012 but rather dropped it off on August 1, 2012,
according to both Petitioner and Gloria Valenti. The form is also incomplete.
This is a case in which credibility of the witnesses is key. In that regard, the Arbitrator
notes concerns with Petitioner's credibility. First, she downplayed any prior back problems. Yet,
the medical records document chronic low back pain which tended to "wax and wane" but which
was becoming increasingly bothersome as evidenced by more frequent doctor visits, stronger
medications, and additional treatment modalities. This back incident, regardless of where it
occurred, appears to be yet another exacerbating episode as shown by Dr. Kramer's conservative
treatment recommendations. It is also concerning that Petitioner tried to down play her
knowledge of accident reporting procedures when the medical records stemming from
Petitioner's alleged left shoulder work accident (RX 5) show she clearly knew what to do when
she believed she suffered a work accident. None of the same procedures were followed herein
and the reference in Dr. Kramer's note that Petitioner did not want to follow up with Occ Med
(PX 5, p. 20) is troublesome. Further troubling is Petitioner's rush to retain an attorney and file
her claim before seeking medical attention or reporting the alleged accident. For the reasons
stated above, Petitioner's claim for compensation is denied. All other issues are moot.
With respect to issue (F) "Is Petitioner's current condition of ill-being causally related to
the injury?" the Arbitrator concludes the following:
Even assuming Petitioner proved an accident, the medical records show Petitioner
suffered from low back pain for over I 0 years and had undergone intermittent testing and
13
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treatment for her problem.

Although Petitioner contends that her back pain never caused

radiating pain down the left leg prior to the alleged injury of July 25, 2012 at work, the records
of the Carle Clinic clearly reflect complaints of radiating pain down the left leg in 2007 and
intermittently before then. Petitioner admitted to taking pain medication with codeine prior the
work injury.

The records of the Carle Clinic clearly show that Petitioner was taking pain

medication with codeine as well as Vicodin at the time she arrived for her first visit following the
alleged injury indicating an ongoing prior condition. Dr. Soriano credibly opined there was no
connection between her claimed injury at work and her subjective complaints. No other doctor
has expressed an opinion on causation.
The Arbitrator concludes that Petitioner failed to prove her present condition of ill-being
is causally related to the alleged work injury and her claim for compensation is denied. All other
issues are moot.

********************************************************************

14

STATE OF ILLINOIS

D Affirm and adopt (no changes)

)

) ss.
COUNTY OF PEORIA

)

U Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund C*8(g))
D Second Injury Fund C*8(e)l8)
D PTD/Fatal denied

D Affirm with changes
D Reverse IChoose reasonl
D Modify

D None of the above

!Choose direction!

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Joseph Dechene,
Petitioner,

vs.

State of Illinois
Pontiac Correctional Center,
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DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, temporary total disability,
pennanent partial disability, and medical expenses and being advised ofthe facts and law,
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed July 22, 2013 is hereby affirmed and adopted.
DATED:

JUN 0 5 2013
Daniel R. Donohoo
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NOTICE OF ARBITRATOR DECISION

Case#
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Employee/Petitioner

ILLINOIS DEPARTMENT OF CORRECTIONS
Employer/Respondent

On 7/22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of0.07% shall accrue from the date listed above to the day
before the date ofpayment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:
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An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen Mathis, Arbitrator of the Commission, in the city of
Bloomington, on May 17, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
G.
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. cgj Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ~What temporary benefits are in dispute?
0 TPD
0 Maintenance
[g) TID
L.
What is the nature and extent of the injury?
Should penalties or fees be imposed upon Respondent?
M.
N.
Is Respondent due any credit?
0. Oother _ _

D
D

D
D
D

k8J
0

0

/CAr/JDec 2110 100 W. Randolph Street #8-200 Chicago. /L 60601 3121814-6611 Tolljree 866/352-3033
We/J site: Wl\'IV.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2171785-7084
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FINDINGS

On 8/23/201 0, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $56,943~ the average weekly wage was $1 ,095.06.

On the date of accident, Petitioner was 42 years of age, married with 2 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of$
for TTD, $
$
for other benefits, for a total credit of $
Respondent is entitled to a credit of $

forTPD, $

for maintenance, and

under Section 8(j) of the Act.

ORDER

The arbitrator finds the petitioner has failed to prove by a preponderance of the credible evidence that he
sustained an accidental injury due to repetitive work activities that arose out of and in the course of his
employment by respondent on 8/23/2010. The petitioner's claim for compensation is denied.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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/
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STATEMENT OF FACTS
Petitioner, a 42 year old correctional officer, alleges he sustained an accidental injury to his right elbow
and bilateral wrists and arms due to his alleged repetitive work activities that arose out of and in the course of
his employment by respondent, and manifested itself on 8/23/2010. Petitioner has been employed at the Pontiac
Correctional Center since 1991. During this time, Petitioner has been assigned to a number of different duties
including but not limited to personal property, armory, gallery duty, tower duty, cage officer duty, and writ
transportation. Job activities varied based on what duty Petitioner was assigned. He would work 8 hour shifts
and was given 30 minutes for a lunch break. Petitioner stated that he is right handed and uses mostly his right
hand when it comes to opening cells and using keys at work.
Early in his career, Petitioner worked at various galleries, including north segregation, in towers,
escorting inmates and as a cage officer. Over the years he switched shift times and positions. In 2003,
Petitioner recalls being assigned to work personal property for approximately 2 to 2 V2 years. This position
consisted of shaking down inmates' personal property, inventorying the property and distributing allowed
property back to the inmate. This process would be done each time an inmate was transferred to or from
Pontiac.
After working in personal property, Petitioner recalled working in the south protective custody unit,
specifically gallery 7, for 2 V2 years. His job duties in this position entailed unlocking all of the cell deadbolts in
the morning, counting inmates, waiting for the institutional count to be confirmed, feeding inmates through a
hatch in the top of the doors, opening cells for inmates who were released for activities such as yard time, work
assignments like kitchen or grounds work, and for showers. Petitioner stated that there were 52 cells in the
gallery and they were normally all full. The most he would key any one cell to let the inmate in and out would
be 6 times a day, for inmates with jobs who also wanted to shower. For other inmates, they are allowed to
shower 3 times a week and were also allowed to go to the yard if not at work. Overall, Petitioner estimated that
he turned 300 to 350 keys on a non-shower day and around 500 keys on a shower day. On cross examination,
Petitioner estimated that it takes about 5 seconds to key a cell door and open it and 1 to 2 seconds for a food
hatch. Based on his 5 second estimation, Petitioner uses keys and doors for 25 to 30 minutes on non-shower
days and about 42 minutes on shower days.
Petitioner was next assigned to west segregation, another gallery duty. He stated that this position had
less inmate movement and, thus, less use of keys and opening doors. There are 40 cells in 2 galleries that
Petitioner would cover. He would use the feeding hatch four times a day to cover breakfast and lunch.
Petitioner estimated that he used keys and opened doors/hatches about 225 to 250 times a day in this position.
Based on 5 seconds a use, Petitioner would use keys and doors for around 20 minutes each day in this position.
He worked this position for about a year.
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From 2008 until early 2010, Petitioner was assigned to work writ transportation. This position involved
getting a packet containing prisoner transportation orders, for activities such as hospital visits and court dates,
reading the packet, signing out restraints and necessary equipment, getting the inmate out of their cell, strip
searching the inmate, restraining them, and finally transporting them to their location. Petitioner would actually
travel with the inmate to the location and back to the prison where they would be placed back in their cell.
Petitioner recalled that there were busy months and slow months. When there was no writ needing to be done,
Petitioner would be detailed to some other location in the prison where a body was needed. This would involve
about 75% gallery duty but could include any other locations a correctional officer may be assigned. Petitioner
recalls that in some positions he would just sit and push buttons. In June of 2010, Petitioner was assigned to
another protective custody unit for 1 V2 years, where he was assigned during his alleged accident date.
A job site analysis was done for the correctional officer position at Pontiac Correctional Center. (Rx. 4 ).
Richard Brown performed the site visit, wrote the report and filmed and edited a video showing some of the
activities that Petitioner would have performed on a regular basis. He was deposed on 8/24/2012 concerning
those activities and the results. (Rx. 3). Petitioner was able to view the JSA video and found that it did not
include all of his job duties, but agreed when he was asked if it was accurate for the duties it did depict. One
point he mentioned was that the pat down of an inmate shown was only from the waist down, when in practice
the upper body would also be pat down.
Dr. Sipe treated Petitioner in the summer of 2010. Petitioner reported symptoms of right elbow and
hand pain and numbness and occasional numbness in his left hand for about 3 to 4 months prior to beginning
treatment. He received an injection in his right elbow and had a carpal tunnel release on his right hand. He was
diagnosed with mild left carpal tunnel syndrome that was not severe enough for injections or surgery.
Currently, Petitioner complains of some numbness in his right hand from an unknown cause and
occasional numbness in his left hand. His right elbow has been fine. Dr. Sipe indicated that Petitioner had
100% recovery from his carpal symptoms after his release surgery. (Px. 4, p. 27).
Dr. James Williams performed a Section 12 examination of Petitioner on 11/30/2011. (Rx. 2, Ex. 2).
He was deposed concerning this examination on 8/1/2012. (Rx. 2). Dr. Williams conducted a review of
Petitioner's medical records and employment documents with Petitioner and performed a physical examination.
Petitioner presented with no complains or arm pain and was fully functioning. (Rx. 2, Ex. 2, p. 1). Dr.
Williams' report summarizes Petitioner's work duties, medical history and treatment before reporting his
medical conclusion that Petitioner's bilateral carpal tunnel syndrome was most likely caused by Petitioner's
increased BMI of 34, his history of hypothyroidism and his high blood pressure. (Rx. 2, Ex. 2, p. 6). He went
on to state that Petitioner's job duties would be neither causative nor aggravating to Petitioner's syndromes as
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he has visited Pontiac Correctional Center and turned the keys and opened cells and the force required to do so
is not great enough to apply significant pressure to the carpal canal. Ibid.
In his deposition, Dr. Williams explained that he never diagnosed Petitioner with any right elbow

problems. (Rx. 2, p. 27). That Petitioner had no elbow complains at his examination and the only reason
Petitioner would know of any issues with his elbow is because of an MRI that reported an abnormal accessory
muscle in his right elbow. Ibid. This muscle could cause cubital type issues or lateral epicondylitis issues but
because Petitioner was not complaining of any, Dr. Williams would not diagnose either disorder. Ibid. This
finding was from Dr. Sipe's 6/14/10 visit report for Petitioner's right arm and forearm pain, wherein the doctor
states that Petitioner has "Findings of ulnar neuritis associated with anconeus epitrochlearis accessory muscle."
(Px. 2, p. 53).
Dr. Williams also explained that he does many independent examinations for the State and that in some
cases he does find that State employees have suffered carpal or cubital tunnel syndromes that were caused or
permanently aggravated by their work duties. (Rx. 2, p. 56).

Dr. Williams explained that in order to find such

causation, he looks at the duties performed and whether they are significantly vibratory or require substantial
impact force on a highly repetitive basis, giving the example of a road maintainer using a jackhammer or other
vibratory tool. Ibid. Dr. Williams contrasted his examination and causation with Dr. Sipe's causation opinion
in that Dr. Williams sees many similar patients and he lets each one discuss their job duties and concerns with
him and he does not transfer complaints or duties that a different patient in a similar or the same job role
experienced to the current patient. (Rx. 2, p. 54). Dr. Sipe's opinions are not based solely on the Petitioner, his
work history, complaints and medical history but instead are also based on the 100 other prison workers he has
treated. (Px. 4, p. 7, 12).
Dr. Sipe was deposed on 9/9/2011 concerning his treatment of Petitioner's hands and arms. Dr. Sipe
was of the opinion that Petitioner's job duties of using keys and opening doors was both causative and
permanently aggravating to Petitioner's bilateral carpal tunnel syndrome and right side cubital tunnel syndrome.
Dr. Sipe did not receive Petitioner's job description or a job site analysis before coming to his causation
opinion. (Px. 4, p. 19). Dr. Sipe stated that the top three other factors that cause carpal and cubital tunnel
outside of work, in his opinion, are obesity, smoking and diabetes. (Px. 4, p. 20). Additionally, he recognizes
that there is literature supporting hypothyroidism as a causative or aggravating factor. Ibid. Petitioner was
referred to as "a big guy" and that he did have hypothyroidism. Ibid. Dr. Sipe agreed that these factors outside
of work explain Petitioner's development of carpal tunnel syndrome in his left hand when he primarily used his
right hand at work. (Px. 4, p. 21).
Dr. Sipe agreed that Petitioner's left side carpal tunnel syndrome was best explained by his nonoccupational risk factors, due to the fact that Petitioner was right handed and would seldom use his left hand at
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work for any key turning or cell opening. (Px. 4, p. 21). This fact is collaborated by the fact that Petitioner was
diagnosed with left sided cubital tunnel syndrome in 2002 by Dr. Lasher. (Px. 1, p. 57). Dr. Lasher and
Petitioner did not attribute this syndrome to Petitioner's work activities but instead the doctor advised Petitioner
on arm posture while sitting. Ibid.

CONCLUSIONS OF LAW
C. DID AN ACCIDENT OCCUR THAT AROSE OUT OF AND IN THE COURSE OF PETITIONER'S

EMPLOYMENT BY RESPONDENT?

Petitioner alleges he sustained an accidental injury to his right elbow and his bilateral wrists due to his
alleged repetitive work activities that arose out of and in the course of his employment by Respondent, and
manifested itself on 8/23/2010.
As a general mle, repetitive trauma cases are compensable as accidental injuries under the lllinois
Worker's Compensation Act. In Peoria County Belwood Nursing Home v. Industrial Commission, 115 111.2d
524, 106 lll.Dec 235, 505 N.E.2d 1026 (1987), the Supreme Court held that "the purpose behind the Worker's
Compensation Act is best serviced by allowing compensation in a case ... where an injury has been shown to be
caused by the performance of the claimant's job and has developed gradually over a period of time, without
requiring complete dysfunction .. " However, it is imperative that the claimant place into evidence specific and
detailed information concerning the petitioner's work activities, including the frequency, duration, manner of
performing, etc. It is also equally important that the medical experts have a detailed and accurate understanding
of the petitioner's work activities.
The petitioner must prove by a preponderance of the credible evidence that his work involves constant or
repetitive activity that gradually causes deterioration of or injury to a body part. Petitioner described at trial the
various positions that he worked over the years as a correctional officer, such as personal property, armory,
gallery duty, tower duty, cage officer duty, and writ transportation. Petitioner testified that his duties varied
based on where he was assigned. His complaints all stem from his using of keys and opening of doors. When
asked to quantify his use of keys and opening of doors, Petitioner did so for only two gallery positions. His
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estimations of quantity and how long each use lasted equate to use of keys and doors for around 20 to 30
minutes per shift while occasionally rising past 40 minutes in a shift, at one specific position. This length of use
is very similar to or less than Petitioner's daily lunch break. The Arbitrator finds that Petitioner's key use and
door opening for an average of minutes or less, out of a 7 V2 hour shift of actual work, and spread out throughout
the day, is not significantly repetitive.
Dr. Sipe found causation between Petitioner's duties of key use and opening doors and his carpal and
cubital tunnel syndromes. He based his opinion on a general understanding of what prion personal did, from his
treatment of over 100 prison workers from Pontiac Correctional Center, as well as a brief description from
Petitioner that he constantly used keys and opened cells. Dr. Sipe did not know how often Petitioner used keys
or opened cells, what positions he was assigned and how long he worked them, what the different positions,
such as tower or cage officer did, and he did not care about what types of keys Petitioner was using or the
amount of force required to use them. Dr. S ipe was also of the opinion that Petitioner's left sided carpal tunnel
could have been explained by Petitioner's risk factors exclusive of his work duties, which made sense to him
since Petitioner was right-handed and mainly used his right hand at work. He agreed with Dr. Williams that
Petitioner had the risk factors of hypothyroidism and obesity. The Arbitrator finds that Dr. Sipe did not have a
sufficient understanding of Petitioner's job duties over the past 20 years of work he did for Pontiac Correctional
Center. Further, Dr. Sipe was not properly evaluating Petitioner based on only his own complaints and
information but instead was drawing conclusions based on his overall prison worker history. The Arbitrator
does not agree with Dr. Sipe's causation opinion. Both Dr. Sipe and Dr. Williams found that Petitioner's right
elbow ailments were caused by an abnormal accessory muscle and not by Petitioner's job duties.
Dr. Williams found that petitioner's job duties were neither causative nor aggravating to his cubital or
carpal tunnel syndromes. Dr. Williams took a detailed record of petitioner's work activities from the Petitioner
and confirmed with him the written job description, which he outlined in his IME report. His understanding of
Petitioner's job duties was augmented by his visit to the Pontiac Correctional Center where he was able to view
correctional officers performing some of the same duties Petitioner performed and where he was able to perform
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duties such as key turning, cuffing and opening and closing of doors himself. Dr. Williams testified that none of
the activities performed by petitioner involved repetitive action with significant vibration or direct impact on his
extremities. Petitioner's various risk factors were enumerated by Dr. Williams as hypertension, obesity, and
hypothyroidism. The arbitrator finds that Dr. Williams had a significant understanding of petitioner's job duties
and medical history and agrees with his causation opinion.
Based on the above, as well as the credible evidence, the Arbitrator finds the Petitioner has failed
to prove that he sustained an accidental injury due to repetitive work activities that arose out of and in the course
of his employment by Respondent on 8/23110. The Arbitrator finds that although Petitioner testified concerning
how many times a day he would use keys and open cell doors in an average day in the positions that he used
keys the most, that it was less than 16% of his day, not continuous but spread out throughout his shift, and the
same or less time than he was given for his lunch break. In other positions, Petitioner may have rarely used
keys. Additionally, Petitioner developed cubital tunnel syndrome in his left elbow in 2002 and carpal tunnel
syndrome in his left wrist in 2010, where Petitioner's activities of opening cells and turning keys with his right
hand could not have been a factor even if the left hand was used on occasion. This shows that Petitioner
developed these left side syndromes independent of his work activities and contradicts the correlation that
Petitioner is trying to show on the right side. Lastly, Dr. Williams' IME opinion accurately described
Petitioner's job duties, work environment and his medical history and provided a medically sound opinion
regarding the causation of Petitioner's aliments.

F. Is Petitioner's current condition of ill-being causally related to the injury?
J. Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. What temporary benefits are in dispute?
L. What is the nature and extent of the injury?
Having found the petitioner has failed to prove by a preponderance of the evidence that he sustained an
accidental injury due to repetitive work activities that arose out of and in the course of his employment by
respondent on 8/23/10 the arbitrator finds these issues moot.
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STATE OF ILLINOIS

)

)SS
COUNTY OF McLEAN

BEFORE THE ILLINOIS WORKERS'
COMPENSATION COMMISSION

)

Deborah Denney,
Petitioner
vs.

No. 11WC19002
14IWCC0437

Heritage Manor,
Respondent.
ORDER
The Commission on its own Motion recalls the Decision and Opinion on Review
issued in the above-captioned case.
Oral Arguments were presented on June 3, 2014 before Panel A. A Decision and
Opinion on Review was issued thereafter. It has come to the attention of the Commission
that the Decision and Opinion on Review was not dated. The Commission hereby recalls
the Decision and Opinion on Review so that a Corrected Decision and Opinion on
Review can be dated and reissued.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Commission's
Decision and Opinion on Review in the above-captioned case is hereby recalled. The
parties should return their previously issued Decision and Opinion on Review to
Commissioner Michael J. Brennan.
IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Decision
and Opinion on Review shall be issued simultaneously with this Order.
Dated:

JUN 1 9 2014

Kevin W. Lambo
MJB:bjg
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STATE OF ILLINOIS
COUNTY OF McLEAN

)

~Affirm and adopt (no changes)

) ss.

D Affirm with changes
D Reverse

)

D ModifY

D Injured Workers' Benefit Fund

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)
D PTD/Fatal denied
~ None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Deborah Denney,
Petitioner,
vs.

NO: 11 we 19002
14IWCC0437

Heritage Manor,
Respondent.
CORRECTED DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, temporary total
disability, medical expenses, prospective medical care, permanent disability, and Sections 19(k)
and 19(1) penalties and Section 16 attorney fees, and being advised ofthe facts and law, affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision ofthe
Arbitrator filed December 11, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InjUry.

No bond is required for removal of this cause to the Circuit Court by Respondent. The
party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court{
DATED:

JUN 1 9 2014

\.
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Kevin W. Lambor

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION
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DENNEY, DEBORAH

Case#

11WC019002

Employee/Petitioner

HERITAGE MANOR
Employer/Respondent

On 12/11/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

4251 KELLY LAW OFFICES
DONALD A BEHLE
121 N MAIN ST 3RD FL
BLOOMINGTON, IL 61701

2912 HANSON & DONAHUE LLC
PETER DONAHUE
900 WARREN AVE SUITE 3
DOWNERS GROVE, IL 60515

14IWCC0437
STATE OF ILLINOIS
)SS.
COUNTY OF Mclean

)

0 Injured Workers' Benefit Fund (§4(d))
0 Rate Adjustment Fund (§lHg))
D Second Injury Fund (§8(e)l8)
~ None of the above

ILLINOIS WORKERS' COl\tiPENSATION COlVIl\USSION
ARBITRATION DECISION

Deborah Denney

Case# ll. WC 19002

Employee/Petitioner

Consolidated cases: _ __

v.

Heritage Manor
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Stephen Mathis, Arbitrator of the Commission, in the city of
Bloomington, on August 14, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?
D Did an accident occur tha"t arose out of and in the course of Petitioner's employment by Respondent?

B.
C.
D.
What was the date of the accident?
E.
Was timely notice of the accident given to Respondent?
F. [gJ Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [gl What temporary benefits are in dispute?
0 TPD
0 Maintenance
0 TID
L. ~ What is the nature and extent of the injury?
M. [gJ Should penalties or fees be imposed upon Respondent?
N. DIs Respondent due any credit?
0. Oother _ _

D
D
D
D
D

/CArhDec 2110 /00 W. Randolph Srreer #8-200 Chicago. IL 6060/ 3/218/4-6611 Toll-free 8661352-3033
Web sire: \I'WII'.ill'rc.i/.gov
Doll'llS/Clte offices: Collinsl'il/e 6/8/346-3450 Peorin309/67/-30/9 Rockfort/815/987-7292 Sprin,P}ield 2171785-7084

...
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FL'IDINGS

On September 2, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $30,680.00; the average weekly wage was $590.00.

On the date of accident, Petitioner was 50 years of age, single with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of $29,859.40 for TTD, $685.48 for TPD, $0 for maintenance, and $0 for
other benefits, for a total credit of $30,544.88.
Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

Based upon the Petitioner's testimony and the corresponding medical records, the Arbitrator finds a causal connection
between the Petitioner's accident of September 2, 2010 and her left leg and ankle. The Arbitrator tinds that the Petitioner failed to
prove a causal connection between her accident of September 2. 20 I0 and her conditions after October 28, 20 II, based upon a lack of
supporting medical documentation.
Respondent shall pay Petitioner temporary total disability benefits of $393.33 per week for 30-317 weeks commencing March
29, 20 II through October 28, 20 II, as provided in Section 8(b) of the Act.
Respondent shall pay Petitioner permanent partial disability benefits of $354.00 per week for 53.75 weeks, because the injury
sustained caused 25% loss of the left leg, as provided in Section 8(e)( 12) of the Act.
Respondent shall pay to Petitioner penalties of $-0- as provided in Section 16 of the Act; $-0- as provided in Section 19(k) of
the Act; and $-0- as provided in Section 19(1) of the Act.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accme from the date listed below to the day before the date of payment: however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accme.

STATEMENT OF INTEREST RATE

Date

14IlPJCC0437
FINDINGS OF FACT
In support of the Arbitrator's decision in the above-referenced matter, the Arbitrator
makes the following findings of fact. On September 2, 2010, the Petitioner was working as an
Assistant Dietary Manager at Heritage Manor in Bloomington, Illinois. At that time, she slipped
in oatmeal and fell injuring her left ankle, left elbow and left leg. The Petitioner testified that
directly after the injury she had pain from head to toe and could hardly walk. However, she
finished her shift and sought no medical treatment on that day or any day prior to September 7,
20 10. In fact, the Petitioner continued to work regular duty until September 7, 20 10, including
10.6 hours on September 4, 2010.
The Petitioner testified that she had medial and lateral knee pain constantly from the time
of the accident until her testimony. However, this is contradicted by medical records of AMG
Urgent Care, Dr. Zehr, Dr. Hanson and Dr. Ritchie. The Arbitrator notes that much of the
Petitioner's complaints were subjective, without objective support.
On September 7, 2010, the Petitioner saw Dr. Zehr complaining of left leg pain from her
knee down to her ankle and her foot. She complained of tenderness with no apparent deformity,
instability or effusion with a negative McMurray and Lachman test. She was diagnosed with a
knee contusion and ankle sprain. She was put on light duty of sedentary work with minimal
kneeling and stooping with the knees. X-rays of the left ankle and knee at that time were
negative.
On September 13, 2010 Dr. Zehr noted that both her left knee and ankle were sore but
improving. She had a negative Drawers, Lachman's and McMurray test. He diagnosed a knee
contusion and ankle sprain and restricted work to alternate sit to stand and walk up to 15 minutes
each hour.
On September 20, 2010, the Petitioner's left ankle was doing much better with hardly any
discomfort. Because of tenderness over the lateral aspect of the knee an MRI of the knee was
recommended to rule out possible lateral meniscus tear. On September 22, 2010, the MRI
showed a bone bruise on the lateral femoral condyle and the infralateral aspect of the bony
patella. There was also a "suggestion of an occult hairline fracture in the lateral tibial plateau."
The Petitioner treated on October 4, 2010 and October 25, 2010 with Dr. Zehr with no
complaints to the medial side of her knee. Dr. Zehr placed the Petitioner on physical therapy and
continued her sedentary work restrictions. On November 2, 2010 the Petitioner was seen by Dr.
Hanson. At that time she complained of lateral ankle pain and lateral kne~ pain. She had no
complaints or physical findings to the medial side of her knee. Dr. Hanson diagnosed an occult
tibial plateau fracture. He anticipated full resolution in three months in regard to the knee. He
recommended physical therapy and continued work restrictions.
On November 15, 2010, Dr. Zehr noted continued improvement and that her ankle sprain
was resolved. He kept her on sedentary work because of her knee complaints. X-rays still
demonstrated that the knee was in proper anatomic alignment.
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On December 20, 2010, the Petitioner indicated to Dr. Hanson that she did not feel she
was able to do full duty work. X-rays showed good position of the fracture site as such that it
was hard to even see the fracture and Dr. Hanson noted that the fracture was healed with minor
patellofemoral changes. He continued the Petitioner on the same restrictions for another month.
On December 28, 2010, Dr. Zehr noted that the Petitioner's knee had only a trace amount of
swelling and her ankle was non-tender with no significant swelling. He noted that she was doing
very well in regard to the ankle sprain. He continued her sedentary work with physical therapy
and home exercise.
On January 17, 20 11, the Petitioner again indicated to Dr. Hanson that she did not feel
she was ready for full duty work. Dr. Hanson noted that he hoped she would be ready for full
duty work in one month. On January 18, 2011, Dr. Zehr noted the Petitioner was doing much
better and she stated she was 85% better after the last physical therapy visit. At this time she
complained of patellar tracking issues and was first noted to have a limp.
On February 14, 2011, Dr. Hanson noted continued pain mostly anteriorally and medially
with no significant lateral pain. The Arbitrator notes that this is a significant change in the area
of the Petitioner's pain complaints. She was given a new diagnosis of pes bursitis and
patellofemoral pain status post tibial plateau fracture. Dr. Hanson recommended an injection for
the pes bursitis and hoped for full duty release to work in one month. On February 16, 2011, Dr.
Zehr saw the Petitioner and stated she was doing well with physical therapy and doing well at
work walking up to 30 minutes per hour. He noted that her gait was nearly back to normal and
the left knee was stable. He recommended continued exercises and work hardening.
The Petitioner continued to work full-time light duty until February 22, 2011. Thereafter,
the Petitioner worked half days until March 29, 2011, for which she was paid temporary partial
disability. After March 29, 2011, her employment was terminated and she received temporary
total disability benefits until September 23, 2012.
On March 8, 2011, Dr. Hanson noted only medial-sided pain. The Petitioner stated that
she could not do 30 minutes on her feet and wanted to decrease it to 15 minutes per hour. She
complained of pes bursa and pain with restricted patellar tracking. Her examination was
otherwise negative, especially on the area of the lateral tibial plateau. Dr. Hanson stated that she
was at maximum medical improvement in regard to the tibial plateau fracture and her complaints
were from patellofemoral pain and pes bursitis.
On March 16, 2011, Dr. Zehr noted that the Petitioner had been through a number of
treatment modalities but still had complaints. The Petitioner had difficulty with a straight leg
raise and described an area of numbness over the distribution of the superficial peroneal nerve
where she had TENS treatments. Dr. Zehr stated that it was difficult to understand why the
Petitioner was progressing so slowly since Dr. Hanson's treatment and physical therapy was
appropriate. He noted that the Petitioner was not improving as quickly as what normally would
be expected.
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On April 5, 2011, the Petitioner again treated with Dr. Hanson for pes bursitis and
patellofemoral pain and he recommended an updated MRI. The Petitioner did not treat again
untii September 22, 2011, wtth lJr. Zehr. (Rx. 4) lJr. Zehr noticed indentations around her left
knee, which he could not explain. He would have expected the fracture related symptoms to
have resolved by that time, and noted that the Petitioner should follow-up with Dr. Ha.."1son.
On October 28, 2011, the Petitioner was seen for an independent medical examination
with Dr. Ritchie. (Rx. 1, Ex. 2) She complained of numbness down the lateral aspect of her leg,
along with giving out. She complained of continued pain with a lot of everyday activities,
including cooking and fishing. She complained of a lot of pain with work, even though she had
not worked since March 29, 2011. The Petitioner could not lift her right leg off of the table more
than six inches and had difficulty with straight leg raise. The Petitioner had no medial
complaints with little lateral tenderness, along with full range of motion and normal alignment.
Dr. Ritchie noted that the difficulty with straight leg raise was unusual and not related to her
knee and her original MRI was negative. He thought that her symptoms were possibly from a
peroneal nerve irritation, so he recommended an MRI arthrogram and an EMG/NCV to rule out
possible peroneal neuritis.
On November 16, 2011, Dr. Hanson noted that Petitioner's pain was mostly anterior and
with resisted tracking. She had good range of motion, strength, stability and was neurologically
intact. On January 11, 2012, an EMG/NCV of the Petitioner's left leg was completely negative.
Dr. Carmichael, the provider, gave specific attention to the peroneal nerve during the EMG
study.
On January 12, 2012, an MR arthrogram of the knee suggested a small focal lineal tear of
the superior articular surface of the outer one-third of the medial meniscus; along with mild
chondromalacia of the medial compartment; and probable small enchondroma of the posterior
proximal tibia.
On January 19, 2012, the Petitioner complained to Dr. Hanson of continued pain to the
lateral tibial plateau along with medial pain and occasional mechanical symptoms. The
Petitioner did not feel she could work full duty. Dr. Hanson explained to the Petitioner that
arthroscopy would deal with the medial meniscus, but not the other pain and may make her
better but not perfect. He continued her on permanent restrictions of ten minutes per hour on her
feet.
On September 7, 2012, Dr. Ritchie reviewed the EMG and the MR arthrogram. He stated
that the medial meniscus tear and chondromalacia were not present at the time of his IME. She
had no medial complaints at the time of his IME. He stated that her unexplained findings for the
straight leg were not anatomically consistent or explained through the EMG. He stated that the
MR arthrogram did not show a through-through type of meniscal tear and he thought the MR
arthrogram findings were not significant. He did not think that the medial meniscus was related
to her accident and stated that no further treatment was necessary. He stated that she was at
maximum medical improvement and could return to full duty work as before. On October 22,
2012, Dr. Ritchie gave another report indicating that as the physical examination and diagnostic
tests could not explain the Petitioner's condition and the EMG and MRI were negative except for
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early arthritis in the medial compartment, that she was at maximum medical improvement with
no need for treatment and full return to work.
Dr. Mark Hanson testified that the original MRI showed no evidence of meniscal or
ligament injury in the knee. He testified that the Petitioner's ankle issue had resolved and was
not a problem as of January 23, 2013, the date of his testimony. Dr. Hanson testified that as of
March 8, 2011, the Petitioner's x-rays looked good and her knee fracture was healed with no
significant arthritis. (Px. 8, p. 15) He stated by that time her main problem was patellofemoral
tracking and also pes bursitis. Dr. Hanson testified that he recommended a second MRI as a last
resort to explain he Petitioner's continued complaints. He stated that by November 16, 2011, her
bursal pain had resolved.
Dr. Hanson testified that the medial meniscus tear should cause very specific medial pain,
but that Petitioner's presentation was not exactly classic. (Px. 8, p. 22) Regarding her work
restrictions, he stated: "It is not even so much that we did not lift them, it looked like we kind of
stopped talking about them, so I think we stopped addressing them really." (Px. 8, p. 24) Dr.
Hanson testified that medial meniscal tears cause medial-sided pain and her sometime lack of
medial pain may mean that the MRI is a false positive. (Px. 8, p. 27) Dr. Hanson stated that
there is a possibility that an arthroscopy would show no tear to the medial meniscus and that an
arthroscopy would not give much help to her chondromalacia and/or patellar tracking issues.
(Px. 8, p. 30)
Dr. Hanson agreed that fractures usually heal within three months. (Px. 8, p. 39) He
testified that the bursitis resolved after the injection on November 16, 2011 and is not part of her
current problem. (Px. 8, p. 39) Dr. Hanson testified that a healed non-displaced fracture should
not cause any pain. (Px. 8, p. 40) He testified that the Petitioner's bursitis and chondromalacia
were the types of condition that can develop on their own without any trauma. (Px. 8, p. 37, 40)
He stated that these were common in a woman around 50 years old. (Px. 8, p. 41) He stated that
the Petitioner's tibial plateau fracture had healed by December 20, 2010. (Px. 8, p. 41)
Dr. Hanson stated that most people go back to full duty without restriction with this type
of injury and that he anticipated she would have returned to regular duty in March of 2011. (Px.
8, p. 42) He stated that thereafter her complaints of not being able to stand on her feet were
subjective. (Px. 8, p. 43)
Dr. Hanson testified that he could not state within a reasonable degree of medical
certainty that the Petitioner's medial meniscus was a result of the accident on September 2, 2010.
He also testified that it is possible that the MRI could be wrong and she has does not even have a
medial meniscus tear. (Px. 8, p. 50) Dr. Hanson testified that the Petitioner's subjective
complaints were a large factor in her permanent restriction of no standing more than 15 minutes.
(Px. 8, p. 51) The Petitioner is at MMI with no restrictions for the ankle sprain. (Px. 8, p. 54)
Dr. Ritchie testified that after his initial examination of the Petitioner, he recommended
an EMG and MR arthrogram because of the Petitioner's strange complaints of numbness around
the lateral side of her leg and around her peroneal nerve as well as her difficulty with straight leg
raising. Dr. Ritchie was trying to mle out the possible peroneal neuritis or a possible lateral
4

14 I~VCC0437 :
cartilage/chondral injury. (Rx. 1, p. 14) In his supplemental report, Dr. Ritchie noted the
negative EMG and what he described as a negative MR arthrogram. (Rx. 1, p. 15-16) Based on
the negative EMG, negative MR arthrogram and negative clinical examination, he stated that the
Petitioner could return to work at maximum medical improvement, and full duty with no further
treatment as of his IME on October 28, 2011. (Rx. 1, p. 17 -18) He explained that he
recommended the MR arthrogram originally because he could not see any objective explanation
for the Petitioner's complaints. (Rx. 1, p. 30)
Dr. Ritchie explained that the Petitioner's difficulty doing straight leg raise and the
numbness down her leg were not anatomically explainable and an indication of possible
symptom magnification pursuant to the Waddell's test. He explained that the MR arthrogram
represented a pooling of the dye on the top of the meniscus as is normal in many people. He
stated that if there was a tear, the dye would have gone through the meniscus space. This is
equivalent to a false positive on the MR arthrogram. Dr. Ritchie testified that the Petitioner's
complaints were subjective and could not be correlated with objective findings, clinical
diagnostic tests or clinical examinations. (Rx. 1, p. 17) He stated that the .original MRI showed
a contusion and that condition had long resolved by the time he examined the Petitioner in
October 20 11.
Dr. Ritchie testified that the Petitioner's contusion to her knee was causally related to her
original accident but resolved. He stated that the Petitioner's pes bursitis was not causally
related to her original accident because there was no significant medial sided discomfort during
the initial treatment and the pes bursitis was on the medial side of her knee. He stated that the
tracking problem that the Petitioner alleged was not causally related to the original injury
because there was no maltracking during her original treatment or at the time of the IME and that
the fracture was not displaced significantly enough to cause any type of maltracking issues. He
also stated that there was no objective evidence of maltracking on either MRI. Dr. Ritchie
testified that any tracking problem the Petitioner had should have easily resolved during the long
period of physical therapy and home exercise program that she had. (Rx. 1, p. 26)
Dr. Ritchie testified that a meniscus tear, even if present, is not causally related to the
Petitioner's original accident. He agreed with Dr. Hanson that the Petitioner's symptoms and
complaints do not fit a "classic" description of a meniscus tear. He stated that during her initial
treatment and during his examination, there were no complaints of medial-sided pain which
would rule out causation for the medial meniscus tear to her original injury. Finally, Dr. Ritchie
testified that there was no causal connection to the Petitioner's chondromalacia because it was
not present on the original MRI or her original treatment, due to her lack of medial-sided
complaints. He stated that the chondromalacia which was identified by the very specific MR
arthrogram, was identified as typical wear and tear suggestive of early arthritis.
Dr. Ritchie testified that the Petitioner was in no need of further surgery for this work
condition or treatment after his examination on October 28, 2011. He stated that Dr. Hanson's
permanent restriction of ten minutes per hour on her feet was ridiculous given the lack of
objective findings and the severe limitation that this would put on the Petitioner's normal
lifestyle.
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In support of the Arbitrator's decision relating to (F) Is Petitioner's current
condition of ill-being causally related to the injury?, the Arbitrator finds as follows:
The Petitioner's original accident of September 2, 2010 was compensable, but amounted
to a contusion with suggestion of an occult /non-displaced hairline fracture of the left tibial
plateau along with a left ankle sprain. She received appropriate treatment from Dr. Zehr and Dr.
Hanson through the end of 2010.
The Arbitrator notes that the Petitioner's testimony regarding her complaints was severe
contradicted by the records of Dr. Zehr, Dr. Hanson and Dr. Ritchie. Specifically, the Petitioner
testified that she had medial and lateral sided pain from the time of her accident throughout her
treatment to the present, which is directly contradicted by the medical records. There were
several other instances in her testimony that are contradicted by the medical records. The
Petitioner's complaints as reflected in the medical records, as opposed to her testimony are
largely subjective, protracted and severe given her limited clinical, objective and diagnostic
findings. The Arbitrator notes that the Petitioner's treatment was largely driven by her own
subjective complaints. The Arbitrator finds that the Petitioner was less than persuasive.
The Arbitrator notes the Petitioner's negative diagnostic studies including the initial x-ray
and MRI as well as subsequent x-rays and the EMG of her left leg. By the end of 2010, the
Petitioner's complaints changed from the lateral side of her left knee to the medial side. As early
as November 2, 2010, Dr. Hanson was anticipating the Petitioner's return to regular duty. On
January 17, 2011, Dr. Hanson anticipated return to regular duty in one month. Around that time,
the Petitioner stated she was 85% better but told her doctors that she could not be on her feet
even 30 minutes per hour. This severe complaint is not supported by her diagnostic tests or other
objective medical records.
Both Dr. Hanson and Dr. Zehr agreed that the tibial plateau fracture was resolved by
January 18, 2011. Dr. Ritchie ordered an EMG and MR arthrogram based upon the Petitioner's
irregular and subjective complaints. He testified that, after reviewing these tests, the Petitioner
could have returned to work without restrictions as of his IME on October 28, 2011. He stated
that she was at maximum medical improvement at that point with no need for further treatment
and that the medial side complaints to her knee were not related to the original accident.
Based on the Petitioner's testimony and review of the medical records, the Arbitrator
accepts the opinion of Dr. Ritchie. The Arbitrator finds that the Petitioner reached maximum
medical improvement by October 28, 2011 with no need for further treatment or work
restrictions. The Arbitrator finds that the Petitioner's knee condition and treatment after October
28, 20 ll, is not causally related to her accident of September 2, 2010, since those conditions
were located on the opposite side of her knee from the fracture.
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In support of the Arbitrator's decision relating to (J): Were the medical services
that were provided to Petitioner reasonable and necessary? Has Respondent paid all
appropriate charges for all reasonable and necessary medical services?, the Arbitrator
finds as follows:
Based on the above findings, the Arbitrator finds that all treatment after October 28, 2011
is not causally related to the original accident. The Arbitrator further finds that the Respondent
has paid for all medical treatment prior to October 28, 2011. Therefore, the Petitioner's claim
for additional medical benefits is hereby denied.

In support of the Arbitrator's decision relating to (K): \Vhat temporary benefits
are in dispute?, the Arbitrator finds as follows:
Based on the above findings, the Arbitrator finds that any temporary total disability after
October 28, 2011 is not causally related to the Petitioner's original accident. The Arbitrator
bases his report on the opinion and reports of Dr. Ritchie. Therefore, the Petitioner's claim for
temporary total disability benefits after October 28, 2011 is hereby denied.

In support of the Arbitrator's decision relating to (L): What is the nature and
extent of the injury?, the Arbitrator finds as follows:
The Arbitrator finds that as a result of an accidental injury on September 2, 2010, the
Petitioner sustained permanent partial disability to the extent of 25% loss of use of the left leg.
This finding is based on the diagnostic evidence of an fracture of the lateral tibial plateau .
In support of the Arbitrator's decision relating to (1\'1): Should penalties or fees be
imposed upon Respondent?, the Arbitrator finds as follows:
The Arbitrator finds that as a result of the Petitioner's initial injury, the Respondent
accommodated her work restrictions. In February of 2011, the Respondent complied with the
Petitioner's time restrictions and provided temporary partial disability benefits until March 29,
2011. After March 29, 2011, the Respondent paid temporary total disability benefits until
September 23, 2012. The Respondent terminated TTD benefits based not only on the opinion of
Dr. Ritchie, dating to October 28, 2011, but also on additional diagnostic studies including an
EMG and MR arthrogram.
Given the facts of this case, the Arbitrator finds that the Respondent's reliance upon the
opinion of Dr. Ritchie in conjunction with the negative EMG study and MR arthrogram findings,
was reasonable. The Arbitrator hereby denies the Petitioner's petition for penalties in this
matter.
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STATE OF ILLINOIS

)

) SS.
COUNTY OF COOK

)

~ Affirm and adopt

D Injured Workers' Benefit Fund (§4(d))

D Reverse
D Modify

D PTD/Fatal denied

D Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)

D Affirm with changes

~None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

DONALD WOLFSON,
Petitioner,

4 IlVCC0438
NO: 12 we 16856

vs.

SOLAR WIND USA, LLC,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review under § 19(b) having been filed by the Respondent and
Petitioner herein and notice given to all parties, the Commission, after considering the issues of
accident, temporary total disability (TTD), medical, and penalties and being advised of the facts
and applicable law, affirms, adopts and corrects the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 Ill.2d 327,399 N.E.2d 1322,35 Ill.Dec. 794 (1980).
The Commission corrects the Decision of the Arbitrator and finds that the Petitioner's
TTD rate is $961.53, not $962.01. All else if affirmed and adopted.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 6, 2013 is hereby affim1ed, adopted and corrected as stated above.
IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
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without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) ofthe Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:

JUN 0 6 2014

MJB/tdm
0: 4-8-14
052

Dissent
I respectfully dissent. Section 11 of the Illinois Workers Compensation Act states "No
compensation shall be payable if (i) the employee's intoxication is the proximate cause of the
employee's accidental injury or (ii) at the time the employee incurred the accidental injury, the
employee was so intoxicated that the intoxication constituted a departure from the employment."
820 ILCS 305/11. Section 11 further states that ... "Ifthere is any evidence of impairment due to
the unlawful or unauthorized use of(1) cannabis as defined by the Cannabis Control Act, (2) a
controlled substance listed in the Illinois Controlled Substances Act, or (3) an intoxicating
compound listed in the use of Intoxicating Compounds Act or if the employee refuses to submit
to testing of blood, breath, or urine, then there shall be a rebuttable presumption that the
employee was intoxicated and that the intoxication was the proximate cause of the employee's
injury. The employee may overcome the rebuttable presumption by the preponderance of the
admissible evidence that the intoxication was not the sole proximate cause or proximate cause of
the accidental injuries." 820 ILCS 305/11. I find that Petitioner's actions created a rebuttable
presumption that he was intoxicated by marijuana at the time of the accident. The Petitioner
tested positive for marijuana in a respondent mandated post accident drug screening. This
screening ultimately took place the day following the accident. The Petitioner by having no
communication with the respondent on the April 10, 2012 accident date effectively and
constructively refused to submit to testing. When viewed in its entirety the Petitioner's testimony
is not persuasive and raises many red flags as to its credibility. Common sense should not be
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abandoned. The Petitioner testified to increasing pain levels such as he was afraid to drive
himself home. Faced with this Petitioner does not seek out a clinic or ER but rather leaves work,
goes home and then encourages a MD who is also a lifelong friend to make a house call. During
this examination the Petitioner seeks a "medical reassurance" to self medicate with Marijuana.
The medical visit concluded Petitioner is able to obtain and smoke cannabis shortly after the
doctor's departure and before his inevitable drug screening. The Petitioners explanation for
failing a post accident screening is not credible and as such fails to overcome the presumption of
intoxication. The arbitrators finding of compensability should be overturned.

Kevin W. Lambonl)-
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On 6/3/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
Ifthe Commission reviews this award, interest of0.08% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)
Donald Wolfson

Case # .1£ WC 16856

Employee!Petitioner

Consolidated cases:

V.

Solar Wind USA, LLC

---

Employer/Respondent

An Applteat ion for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Deborah L. Simpson, Arbitrator of the Commission, in the
city of Chicago, on May 7, 2013. After reviewing all ofthe evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A

B.

D Was Respondent operating under and subject to the Tilinois Workers' Compensation or Occupational
D

Diseases Act?
Was there an employee-employer relationship?

C. ~:g) Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D.
E.

D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F. ~Is Petitioner's current condition of ill-being causally related to the injury?
H.

0
0

I.

0

G.

What were Petitioner's earnings?
What was.Petitioner's age at the time of the accident?
What was Petitioner's marital status at the time of the accident?

J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
Is Petitioner entitled to any prospective medical care?

D

L. ~ What temporary benefits are in dispute?
0 TPD
0 Maintenance
~ TTD
M. ~ Should penalties or fees be imposed upon Respondent?
N.

0

Is Respondent due any credit?

0. ~Other Intoxication
/CArbDec19(b) 2110 100 W Randolph Street #8-200 Chicago, IL 60601 3121814-6611 Toll-free 8661352-3033
Web site: www.iwcc.il.gov
Downstate offices: Collinsville 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Springfield 2171785-7084

FINDINGS

On the date of accident, April 10, 2012, Respondent was operating under and subject to the provisions of the
Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is causally related to the accident.
In the year preceding the injury, Petitioner earned $74,999.60; the average weekly wage was $1442.30.
On the date of accident, Petitioner was 60 years of age, married with 0 dependent children.
Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical
services.
ORDER

Respondent shall pay the Petitioner Temporary Total Disability benefits of $962.01/week for 46 6/7
weeks, from 06/13/2012 through 05/07/2013, which is the period of temporary total disability for which
compensation is payable.
The Respondent shall pay the Petitioner compensation that has accrued from 6113/2012 through
5/7/2013, and shall pay the remainder ofthe award, if any, in weekly payments.
The Respondent shall pay the further sum of$145,201.67, subject to the fee schedule for necessary
medical services as provided in section 8(a) of the Act.
The Petitioner's petition for penalties and fees is denied.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.
RULES REGARDING APPEALs Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.
STATEMENT oF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision ofArbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Donald Wolfson,
Petitioner,
vs.

Solar Wind USA,
Respondent.

)
)
)
)
)
)
)
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FINDINGS OF FACTS AND CONCLUSIONS OF LAW
The parties agree that on April10, 2012 the Petitioner and the Respondent were operating
under the Illinois Worker's Compensation or Occupational Diseases Act and that their
relationship was one of employee and employer. hey further agree that the Petitioner gave the
Respondent notice of an accident that he alleges occurred on that date within the time limits
stated in the Act.
At issue in this hearing is as follows: ( 1) Did an accident occur that arose out of and in
the course ofPetitioner's employment by Respondent; (2) Is the Petitioner's current condition of
ill-being causally connected to this injury or exposure; (3) Were the medical services that were
provided to Petitioner reasonable and necessary; (4) Is the Petitioner entitled to any prospective
medical care; (5) Is Petitioner entitled to TTD; and (6) Should penalties or fees be imposed upon
the Respondent.

STATEMENT OF FACTS
Petitioner testified that he is 60 years old and that he previously worked as a general
manager for Respondent, a start-up company, since late 2009, focusing on evaluating the market
for products. The position that he held consisted of duties such as the development of new
products, soliciting partners, providing hands-on personal service to customers and managing the
budget. Petitioner testified further that he was working for the Respondent on AprillO, 2012,
when he fell while carrying a solar panel from the building to the car of a client. When he fell he
managed not to break the solar panel, however he injured his knees and his elbows is so doing.
He testified that his employment had been terminated because he had a positive drug screen after
the accident on April10, 2012.
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Both Petitioner and Robert Belich, an agent of Sustainable Strategies, a customer of
Respondent and an eye-witness to the accident, described the accident. On April10, 2012,
between 10 and 11 o'clock am, Petitioner was carrying a solar panel that Mr. Belich was
borrowing for a display out to Mr. Belich's car. The solar panel was approximately three feet
wide, by four and one-half feet long. While walking out to the car, Petitioner failed to see, or
realize that he had reached the curb and lost his balance when stepping off the same, falling to
the ground. As he fell, Petitioner instinctively raised the solar panel over his head so that he did
not land on glass, breaking it and thereby potentially cutting himself on the broken glass.
Petitioner landed on his knees and on his elbows. Petitioner cried out upon falling, his body
taking the full brunt of the fall. The panel was undamaged, as Petitioner by swinging it above his
head while falling did, in fact protect it.
After about five minutes of lying on the ground, Petitioner and Mr. Belich walked into
Respondent's office with Belich carrying the panel. Don Anderson, an engineer who also
worked for Respondent, saw Petitioner and Belich in the office. Anderson asked Petitioner what
happened.
Petitioner denied having ingested marijuana in any way before the accident, and/or being
under the influence thereof, at the time of the accident. Petitioner did admit to using marijuana
in 2009 after knee replacement surgery, so as to avoid the need to use medically-prescribed
narcotic drugs and so as to control elevated blood pressure resulting from the replacement
procedure.
Mr. Belich testified that Petitioner did not appear to be under the influence of any
chemical substance, including marijuana, on the date of, and at the time of, the accident. Nor did
he ever see Petitioner under such influence on any of the twenty or so occasions, spanning the
previous three years that they had worked together. That work consisted of meetings with
mutual clients and suppliers and in the field installing equipment. Mr. Belich testified that he
took the undamaged solar pane from the Petitioner and placed it near his car. He then
accompanied Petitioner as he walked back into Respondent's office. Mr. Belich stated that
Petitioner went in to the restroom and cleaned himself up, before Mr. Belich left the office; he
said Petitioner was obviously in a lot of pain. During the time that Mr. Belich was in the office
with the Petitioner he did not notice the Petitioner make any phone calls.

Petitioner testified that he did not notice that his elbows were hurt or bleeding until Mr.
Belich pointed it out to him. He was conscious of pain in his knees and was very concerned
about his knees and what damage he might have done to them since he had just really healed
after having had the knee replacement surgery in 2009.
Later that morning, Petitioner left two phone messages for Salvadore Jimenez, a human
resources worker for Respondent, but received no call back. Petitioner was attempting to notify
human resources that he had been injured on the job. Mr. Jimenez did not return the Petitioner's
Page 2 of12
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calls at the time. Petitioner noticed his body tightening up. He left for home at about 1 pm. He
had been bleeding through his pants at both knees, and had lacerations on them in addition to the
injuries to his elbows.
Petitioner called Dr. Murray Scheinman, M.D., an internist, upon returning home. Dr.
Scheinman testified that Petitioner is both a patient and friend, stating that they had been friends
for 50 years. He made a 'house call" to Petitioner that evening. He took a history from the
Petitioner, was informed of the accident and resulting pain in the right shoulder. (P. Ex. 1, p. 3)
A physical examination was conducted. He recommended an :MRl of the right shoulder and
prescribed narcotic medication, as he found Petitioner in extreme pain, agitation and abnormally
elevated blood pressure due to the pain. Petitioner has a family history of heart disease.
Petitioner was reluctant to take the prescribed Vicodin and Hydrocodone due to concerns with
physical withdrawal he had experienced with such medications after unrelated knee replacement
surgery. Petitioner told Dr. Scheinman he was considering using marijuana for these reasons.
Dr. Scheinman explained that, although he could not recommend it, he had no problem with
Petitioner's smoking marijuana as long as he did not drive. He saw no evidence of Petitioner
being under the influence of marijuana that day, or having smoked or ingested marijuana prior
to, or during, this house call visit. Later that evening, Petitioner called a friend who delivered
marijuana to Petitioner, and he smoked it at home alone that evening.
Curiously, neither the Petitioner nor Dr. Scheinman could remember what time this visit
took place, what room of the house the examination occurred in or how long the examination
took to complete.
The next day, Petitioner attended a conference on behalf of Respondent. He noticed that
he could not shake hands with people because of right shoulder pain. Later that day, Mr.
Jimenez spoke with Petitioner. He directed Petitioner to Respondent's Concentra Clinic for
examination and a drug test. Before complying with that examination, Petitioner told Mr.
Jimenez that he would fail the impending drug test, as he smoked marijuana after the injury. At
the clinic, Petitioner was found to have shoulder pain which limited the examination. (P. Ex. 2,
p.4) Petitioner submitted to a test later that day, April11, 2012, which was positive for cannabis.
(R. Ex. 1) By April 13, 2012, he was found to be very tender in the right shoulder and unable to
abduct, flex or extend his right arm. (P. Ex. 1, p. 3)
Although Petitioner continued to work until April 21, 2012, he found it difficult to
perform activities of daily living such as starting and driving his car and holding a hand rail
when using stairs, as well as working. The right shoulder got progressively worse. An :MRl of
the right shoulder on April27, 2012, revealed injury to the rotator cuff, including a full thickness
tear of the supraspinatus tendon with tendon retraction from the distal insertion and tendinopathy
of the infraspinatus tendon. Findings in the labrum and capsule were as follows: the long head
of the biceps tendon was subluxed anteromedially out of the bicipital groove and was located
adjacent to the anterior labrum. (P. Ex. 1, p. 8 & 9)
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On May 1, 2012, Petitioner was examined by Dr. Craig Westin. In his report, Dr. Westin
recounted the injury of04/10, noting that surgery was likely to be necessary, but suggesting a
course of physical therapy with RJC. Petitioner was unable to raise his arm. (P. Ex. 3, p.12)
There was no prior history of trouble with the shoulder. Petitioner testified that he was
concerned with the use of prescribed narcotics, and that he tends to use them sparingly. He
testified that his sleep was interrupted due to the pain and other symptoms he experienced with
his shoulder. Significant loss of motion, soreness and weakness were noted.
On May 31, 2012, Dr. Westin noted that Petitioner had failed to respond to interim care
to the right shoulder, had pain with abduction of the left shoulder and exhibited bilateral pain and
tenderness in the anterior tibial plateau--all of which were injured in the fall. Surgery to the right
shoulder was to be authorized "at the first available date," which resulted "of his work-related
accident."
On June 13, 2012, Dr Westin perfonned a right shoulder arthroscopy, rotator cuff repair,
biceps tenodesis, acromioclavicular resection and subacromial decompression-acromioplasty.
Findings during surgery included: 1) the biceps tendon had subluxed anteriorly because of the
subscapularis tear; 2) a complete rotator cuff tear; and 3) significant biceps tendon damage. (P.
Ex. 3, 3 & 4)
Through the summer of2012, Petitioner progressed well with therapy at Athletico. He
treated there at the direction of Dr. Westin. (P. Ex. 5, p.5&7) However, progress was slow. (P.
Ex. 5, p.3)
On June 21, 2012, the Petitioner saw Dr. Westin for follow-up. It was eight days after
surgery and the medical notes indicate that there were a couple of incidents in the last week, one
trying to rescue his dog that had stopped breathing, the other assisting a deliveryman who was
trying to deliver a chair to his house. Petitioner did not feel anything pop when he tried to do
either of these things which was noted to be fortunate. The June 27, 2012, note from the
physical therapist states (P. Ex. 12) he had been in a sling for the first two weeks after surgery
during which time he had two incidents where he moved his right upper extremity one involving
his dog being unconscious and the other moving a piece of furniture into the house. The notes
further state that Petitioner did his best he could to use the left upper extremity as a mover and
the right upper extremity as a stabilizer so as not to cause any damage to the rotator cuff.
When Petitioner was questioned about these incidents the Petitioner testified that he had
to do CPR on one of his dogs during this time period, but denied he reinjured his shoulder
performing CPR. Petitioner explained that he held his dog's head with his right hand at waist
level when administering CPR to the animal. When questioned about helping a deliveryman
with some furniture that was being delivered shortly after the surgery Petitioner explained that he
did not use and could not use his right arm, because it was immobilized shortly after surgery and
at the time of the furniture delivery. Petitioner testified that based upon conversations he had he
believed that his excessive coughing from throat irritation resulting from a tube inserted into his
throat during the June 20 12 surgery could account for setbacks in recovery.
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On July 25, 2012, there is a note in the physical therapy records that the Petitioner was
lifting a bag of charcoal with his left arm and stabilizing with his right. He noticed an increase in
pain to his anterior shoulder after this episode. He reported that the pain was severe enough that
he had to take painkillers. (P. Ex. 12)
On August 6, 2012, the physical therapy notes indicate that Petitioner had to repair the
fence in his yard over the weekend. He denied using the right upper extremity at all during the
project. He claimed that he had back pain as result of the activity. (P. Ex. 12)
Nevertheless, as of August 8, 2013, the prognosis was excellent. (P. Ex. 5, p.13)
On Sept. 7, 20 12 Dr. Westin noted that an :MRI taken two days prior revealed a large retear of the right rotator cuff which required repair. (P. Ex. 5, p.2) This revision was performed
on Sept. 10, 2012, by Dr. Westin. (P. Ex.10, pp. 6 & 7) Very gradual follow-up therapy
continued through the end of the year. Physical therapy was terminated before it was completed
by coverage issues. Consequently the therapy ended around the time that Dr. Westin first
permitted progressive resistive exercises to begin. (P. Ex 14, p.2; P. Ex 12, p.10)
Petitioner submitted to a Sec. 12 examination at the request of the Respondent with Dr.
Kevin Walsh on Nov. 21, 2012. Dr. Walsh found that some ofthe anatomic findings on the
imaging studies are pre-existing, specifically, the humeral head migration, thinning ofthe rotator
cuff, degenerative changes at the AC joint and subluxation of the long head of the biceps. (R.
Ex.6, p.5) Dr. Walsh noted that the injwy itself did not cause all of the anatomical fmdings, that
some of them were pre-existing. He noted that the Petitioner told Dr. Westin that two days after
the first surgery he had a massive coughing episode and two days after that he attempted to
resuscitate his dog. At this visit, the Petitioner informed Dr. Walsh that he had injured his left
shoulder as well as his right shoulder, but he believed that the injury to the right shoulder masked
the injury to the left shoulder. He concluded that "the described is atypical mechanism of injury
for a rotator cuff tear," but also found that "the patient had pain and limited range of motion
following the work episode." (R. Ex. p.6) Dr. Walsh believed that the incident with the dog was
a violation of the immobilization and certainly could have contributed to the recurrent tear. (R.
Ex. 6)
Dr. Westin read Dr. Walsh' s report and was of the opinion that, although there was
preexisting thinning of the rotator cuff, there was marked deterioration in function of the
shoulder after the acute on-the-job injury. He cited the fact that Petitioner could not raise the
arm after the fall as he had been able to do before the fall as sufficient proof of a significant
"deterioration or permanent aggravation." Dr. Westin also explained that the mechanism of
injury was "certainly sufficient to injure his rotator cuff." Regarding Petitioner's attempt to
rescue his dog and help a delivery man with moving furniture, Dr. Westin noted that these
incidents took place when Petitioner was still in a sling, occurring a few days after the second
surgery and with no complaints of increased pain or popping sensations. Last, Dr. Walsh
believed that Petitioner fell not because of neuropathy to his knees from unrelated arthroplasties,
but because his view of the curb and ground was blocked by the solar panel which he was
carrying. (P. Ex. 14, p. 9 & 10)
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On March 29, 2013, Dr. Westin found that the right shoulder was little improved. For
example, Petitioner could not comb his hair with that arm, and active motion was poor. Left
shoulder pain and tenderness was now a concern. He ordered another MRI of the right shoulder
"to examine not only the integrity of the cuffbut atrophy of the other muscles. Consideration is
being made for latissimus dorsi transfer or even reverse shoulder arthroplasty." (P. Ex. 23) An
MRI taken on April 9, 20 13 revealed extensive disruption of the rotator cuff, subscapularis
musculature and tendon, fragmentation of the superior labrum, probable disruption of the long
head ofthe biceps tendon and anterior/superior migration of the humeral head in relation to the
glenoid fossa. (P. Ex. 21) Thereafter, Petitioner was referred by Dr. Westin to Dr. Benjamin
Goldberg who has advised another surgery to the right shoulder-a reverse arthroplasty. (P. Ex.
22) Despite Petitioner's continued inability to perform activities of daily living, and Dr.
Westin's consistent findings ofthe ability to perfonn only very light duty work (P. Ex. 14, p.l),
Petitioner is unsure whether he will proceed with the procedure.
Walter Snodell testified in this matter as well. On the date of accident, he was chairman
of the board of Peerless. Peerless owned the Respondent company, Solar Wind, at the time of
the accident. It was asubsidiary of Peerless. On that date, Snodell was the principle owner of
Peerless. Snodell had worked with Petitioner for over two years at the time of the accident and
never saw Petitioner intoxicated, both on or off the job. They saw each other socially as well, for
a period of about twenty-five or thirty years. Petitioner was "best man" at Snodell' s wedding.
Snodell never saw Petitioner intoxicated or under the influence in any way during that time, to
his knowledge Petitioner did not use drugs. He was surprised by the positive drug test as he had
never known the Petitioner to use drugs.

Mr. Snodell testified that he had no day to day interaction with the Respondent company,
Solar Wind, USA Mr. Snodell was not at work the day that the Petitioner was injured, he was in
Montana at the time. Mr. Snodell testified that Solar Wind, USA is no longer in business, that it
has been discontinued by its parent company Peerless Industries.
Petitioner admitted that when he was hired by the Respondent he underwent a training
process. He indicated that during that training process he was given a copy of the employee
manual. He indicated that his copy was different in shape from the copy that the Respondent had
and had marked as exhibit number 2. He agreed that there was language in the manual regarding
drug screens but he did not recall exactly what they said.
Per Respondent's exhibit 2 the company drug screening policy is as follows:
Blood and/or urine samples or other medical tests may be taken and screened by a
laboratory for the presence of drugs or alcohol: (a) where the Company has reason to believe that
an employee may be under the influence of illegal drugs, alcohol or other controlled substances;
or (b) whenever an individual is involved in an on the job accident or injury. (R. Ex. 2, p.9)
The relevant policy regarding work related accidents is as follows:
Injuries resulting from an accident on the work premises or incurred in connection with
work are covered under the worker's compensation insurance plan carried by the company. This
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plan is in accordance with state laws. Regardless of the nature or severity, all such injuries must
be reported to your supervisor immediately. (R. Ex. 2, p. 26)
The company policy regarding use of or possession of drug or alcohol products on the
premises is as follows:
Violations of our Standards of Conduct are very serious, and may result in disciplinary
action up to an including termination. Violations include, but are not limited to . .. the use or
possession of alcohol or illegal drugs on our premises or while conducting business for
Respondent . . . (R. Ex. 2, p. 31)
Peg McNulty, the claims adjuster for Respondent, testified on behalf of the Respondent.
She testified that she denied this claim solely because of the positive drug test, and that it was her
decision to make. She testified that: 1) she was aware of no evidence that Petitioner had been
under the influence of marijuana at the time of the accident; 2) she was aware of no evidence that
Petitioner had smoked or in any way ingested marijuana just before the accident; 3) Petitioner
told her of his use of marijuana in 2009 in connection with knee surgery, but that smoking
marijuana is not Petitioner's "thing;" and 4) that Petitioner admitted to smoking marijuana only
after returning home, after the accident, on the date of accident. The case was denied as
compensable by the Respondent under Section 11, based upon a failed drug screening. (R. Ex.
5)
In September of2011, the illinois State legislature amended the language of Section 11
of the illinois Worker's Compensation Act to include language that "No compensation shall be
payable if(i) the employee's intoxication is the proximate cause ofthe employee's accidental
injury or (ii) at the time the employee incurred the accidental injury, the employee was so
intoxicated that the intoxication constituted a departure from the employment." 820 ILCS
305/11. Section 11 further states that "if at the time of the accidental injuries ... there is any
evidence of impairment due to the unlawful or unauthorized use of(1) cannabis as defined in the
Cannabis Control Act, (2) a controlled substance listed in the Illinois Controlled Substances Act,
or (3) an intoxicating compound listed in the Use of Intoxicating Compounds Act or if the
employee refuses to submit to testing of blood, breath or urine, then there shall be a rebuttable
presumption that the employee was intoxicated and that the intoxication was the proximate cause
of the employee's injury." "The employee may overcome the rebuttable presumption by the
preponderance of the admissible evidence that the intoxication was not the sole proximate cause
or proximate cause of the accidental injuries." 820 ILCS 305/11
The Petitioner testified that he made three attempts to reach Mr. Jimenez on the date of
the accident to inform him of the injury that had occurred. He testified further that Mr. Jimenez
did not call him back until the next day. The company policy states that "Blood and/or urine
samples may be taken and screened (b) whenever an individual is involved in an on the job
accident or injury." The Petitioner presented himself to the company clinic upon direction of
Mr. Jimenez, knowing that he had ingested marijuana the night before and that he would fail the
drug test. Respondent has not proved that the Petitioner refused to submit to testing based upon
the evidence presented at the hearing.
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The Petitioner testified that he had not ingested marijuana for approximately 18 months
prior to the accident on April10, 2012. The Petitioner denied being under the influence of
marijuana at the time of the accident and the testimony of Mr. Belick was that the Petitioner did
not appear to be intoxicated at the time of the accident. Other than the positive drug screen the
day after the accident, no evidence was presented to discredit this testimony. That testimony,
coupled with both the Petitioner and Mr. Belick testifying that the size of the solar panel
obstructed the vision of the Petitioner such that he could not see directly in front of him to notice
that he had reached the curb, and the fact that the Petitioner had the presence of mind to realize
as he was falling, that if he fell on the panel and it broke he could be seriously hurt causing him
to raise it above his head and protect it from breaking clearly rebuts any presumption that the
Petitioner was under the influence of cannabis at the time of the injury, or that his consumption
of cannabis was such that he was so intoxicated as to cause a departure from employment.

CONCLUSIONS OF LAW
Did an accident occur that arose out of and in the course of Petitioner's employment
by Respondent?
There is no dispute that Petitioner fell as both he and Mr. Belich credibly testified. This
evidence supports an accident arising out of and in the course of his employment with
Respondent. Respondent's Dr. Walsh also acknowledged "the work episode." The accident
issue only arises from Respondent's raising the intoxication defense.
Sec. 11 of the Act provides that no compensation shall be paid 1) if intoxication is the
proximate cause of the injury or 2) the claimant was so intoxicated at the time of the injury that ·
said intoxication was a departure from the employment. Here, neither fact pattern exists.
As to the first provision, it cannot be cogently argued that the fall Petitioner sustained
was a natural, direct, uninterrupted consequence of intoxication, without which the injury would
not have occurred. Even assuming Petitioner was under the influence on the date of accident, it
cannot be argued that, but for said drug use, he would not have fallen. All the evidence points to
Petitioner's holding a large object which blocked his view of a curb which interfered with his
transporting the item, causing him to fall. Petitioner's testimony, the numerous accounts he gave
of the accident to medical providers and others, including Respondent's Dr. Walsh, and the eyewitness testimony of Mr. Belich, support the following findings surrounding the accidentPetitioner's view of the curb was blocked by the large solar panel he was carrying, and his failure
to negotiate that curb caused his fall.
Moreover, there is no evidence of Petitioner's being under the influence of any
substances delineated in Sec. 11 of the Act at the time of the injury. Petitioner denied not only
being under the influence, but having ingested marijuana for 18 months prior to the accident.
There was no evidence refuting that testimony. Robert Belich had ample time to view, and work
with, the Petitioner on the day of accident, and before the fall, to have a reliable, cogent opinion
as to whether Petitioner was in an impaired state. He saw no such evidence. Nor did Petitioner's
internist, Dr. Scheinman, see any signs of intoxication the evening of the day ofthe accident.
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Even if one assumed, arguendo, that Petitioner was intoxicated at the time of the injury, the facts
support a finding that the intoxication was not the sole proximate cause or proximate cause of the
accidental injuries.
Also supportive of Petitioner's credibility is the lack of evidence to suggest that
Petitioner avoided submitting to a drug test immediately after the accident, and on the date of
that event. He did not immediately leave his place of employment after the fall, as would be
expected if he was trying to avoid submitting to a drug test. Instead, he attempted to contact
Salvadore Jimenez of the human resources department after the accident twice before leaving
work to go home after the accident. The inference to be dravm is that Respondent would have
requested a drug test at that time, Petitioner would have submitted to it and it would have proven
negative. His calls were not returned that day by anyone, likely due to their attending a meeting.
As to part two of Sec. 11, involving a departure from the employment, there are no facts
of record to support a finding that Petitioner was not so intoxicated at the time of the injury that
said intoxication was a departure from employment. On the contrary, there is no evidence that
Petitioner was intoxicated at all at the time ofthe accidental injury. The fact that the Petitioner
had the presence of mind to realize as he was falling, that if he fell on the panel and it broke he
could be seriously hurt causing him to raise it above his head and protect it from breaking clearly
rebuts any presumption that the Petitioner was under the influence of cannabis at the time of the
injury, or that his consumption of cannabis was such that he was so intoxicated as to cause a
departure from employment.
Based on the above and on the record as a whole, the Arbitrator finds that an accident
occurred that arose out of and in the course of Petitioner's employment by Respondent.
Intoxication was not the proximate cause of the accidental injury. At the time ofthe injury,
Petitioner was not so intoxicated that the intoxication constituted a departure from the
employment. Admissible evidence of the concentration of cannabis in Petitioner's urine was
considered. Assuming arguendo that said urine test constituted evidence of cannabis "at the time
the employee incurred the accidental injury," and that there was a rebuttable presumption that he
was intoxicated and that the intoxication was the proximate cause of the injury, the Petitioner has
overcome the rebuttable presumption, by a preponderance of the admissible evidence, that the
intoxication was the sole proximate cause or proximate cause of the accidental injury.

Is Petitioner's current condition of ill-being causally related to the injury?

All evidence, other than that generated by Respondent's Sec. 12 examiner, Dr. Kevin
Walsh, supports a finding that Petitioner's current condition of ill-being is causally related to the
injury. Petitioner had no complaint with or injuries to his right shoulder prior to the claimed
injury. Nor is there any evidence to refute that testimony. His internist found "extreme "pain in
the arm the day of the accident as well as elevated blood pressure which he attributed to said
pain. He immediately recommended pain killers and an "imaging" of the shoulder.
Symptoms of the type one would expect with such an injury immediately began and
progressed in an uninterrupted fashion. An MRl one week post-injury, and an operative
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procedure to the shoulder eight weeks later, confirmed more than the expected pathology from
the ageing process-a large, complete rotator cuff tear with significant biceps tendon damage. Dr.
Walsh's IME focused on the pre-existing degenerative condition of this 60 year old man's
shoulder, as well as what he cryptically termed an "atypical mechanism of injury," are
unpersuasive. The surgeon's findings are more cogent and logical. The uneventful prior medical
history, followed by this accident and its consequences, support Dr. Westin's findings with
respect to this issue.
Mention is made of an aggravation of symptoms with activities at home involving the
dog and a delivery man. These events cannot be considered to have broken the chain of
causation between the original work-related injury from the accident of04/10/2012 and the
current condition, as: 1) Petitioner was already in a weakened condition due to the injury of
April10, 2012, having had surgery about one week prior to said activities; 2) there was no
change in the care ordered and administered shortly after the home incidents; 3) there was no
serious symptom of"popping," as noted by Dr. Westin; and 4) symptoms remained the same
following the home incidents. See Vogel v. Ill. Workers' Camp. Commission, 354 Ill. App. 3d
780. Moreover, Petitioner continued to tolerate the therapy he underwent after these activities.
Last, the subsequent procedure was referred to as a "revision," further suggesting no new
accident.
The course of care that followed was what is expected with such an injury, outside of the
fact that therapy was terminated prematurely due to coverage issues. Although slow progress
was made, and yet another procedure is being considered, there is no evidence of incidents to
which the condition can be attributed other than the accident of04/10/2012.
Based on the above and on the record as a whole, the Arbitrator finds that Petitioner's
condition of ill-being is causally related to the injury.

Were the medical services that were provided to Petitioner reasonable and
necessary?
Having found for Petitioner on the issues of accident and causal connection, the
Arbitrator hereby finds that the medical services which Petitioner received were reasonable and
necessary, based on the facts elicited at trial and the treating medical records in evidence, to
relieve or cure him of the effects of his work accident. Specifically, the fact that Dr. Westin
found Petitioner capable of only very light work, and referred him for another surgical
consultation in light of those findings, suggests a severe injury warranting the care given to the
Petitioner.
The following bills are awarded with payment to be made pursuant to Sections 8(a) and
8.2 of the Act: Concentra Medical Centers, $272.11; Illinois Bone & Joint, $26,262.00;
Rehabilitation institute of Chicago, $748.00; Athletico, $3,041.00; Dr Murray Scheinman,
$649.50; Louis Weiss Memorial hospital, $106,605.32; Athletico, $3,025.78; Athletico,
$3,791.32; out of pocket parking costs, $126.00; out of pocket parking costs, $12.00; Dr.
Stephanie Rosania, $362.00; medication, $187.17; medication, $119.47.
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What temporary benefits are in dispute? TTD.

Petitioner claims entitlement to temporary total disability benefits from and including
April21, 2012 through May 7, 2013 representing 54 3/7 weeks. No such benefits were paid to
Petitioner by Respondent. It is this Arbitrator's determination that the Petitioner's time off of
work during this period was reasonable and necessary and causally related to the work injury.
Despite the significant medical findings indicated above, Petitioner worked light duty
until he was discharged from employment for violating Respondent's substance use rule. He had
major difficulty performing activities of daily living, including driving. He was under active
medical care, including physical therapy, pre-operative testing, two shoulder surgeries, and/or
recovering from said surgeries of June 13, 2012 and Sept. 19, 2012. He is currently undergoing
assessment for a third surgical procedure. The foregoing has occurred on an ongoing basis since
the date of accident and up to the date of hearing. The Petitioner presented evidence that he
was taken off of work on June 13, 2012, (P. Ex. 6, p. 6). No evidence has been presented that he
has been released and permitted to retunl to work.
Petitioner is entitled to TTD from June 13, 2012 through the date ofhearing.

Should penalties and fees be imposed on the Respondent?
The Act is very specific as to the significance of a Petitioner's intoxication at the time of
an accident. If an employee's intoxication is the proximate cause ofhis accidental injury, or at
the time of the injury the employee was so intoxicated that said intoxication constituted a
departure from employment, no compensation is payable.
The drug test was performed the day after the injury. There is no indication on the results
as to whether the ingestion of the marijuana was recent or remote in time. Moreover there was
no evidence offered regarding how much marijuana was ingested, how long it would stay in his
system or whether the amount detected was a high concentration or a low one. The test was
positive for the presence of marijuana. No evidence was presented as to how the amount of
marijuana that was in the Petitioner's system would have affected him physically or mentally, by
either party.
The evidence at trial was that the Petitioner was sober or alert enough to have the
presence of mind to lift the solar panel over his head in an effort to prevent it from hitting the
ground and shattering, which could have caused much more serious injuries to the Petitioner.
Whether he ingested the marijuana before or after the accident at this point is not relevant since
the Petitioner has presented enough evidence to rebut the presumption of his intoxication at the
time of the incident.
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Denial of this claim under these circumstances, without benefit of having heard the sworn
testimony of the eye-witness to the accident as well as the Petitioner, is not unreasonable within
the meaning of the Act.
The Arbitrator denies Petitioner's Petition for Fees and Penalties. The Arbitrator finds no
evidence that Respondent's denial of benefits was intentional, arbitrary, vexatious or
unreasonable. The Respondent's reliance upon Section 11 of the Act was not unreasonable,
arbitrary or vexatious and shields Respondent from any assessment of penalties pursuant to
Sections 19(k), 19(1) and or 16 of the Act.

ORDER OF THE ARBITRATOR

The Respondent shall pay the Petitioner Temporary Total Disability benefits of
$962.01/week for 46 6/7 weeks, from 06/13/2012 through 05/07/2013, which is the period of
temporary total disability for which compensation is payable.
The Respondent shall pay the Petitioner compensation that has accrued from 6/13/2012
through 5/7/2013, and shall pay the remainder of the award, if any, in weekly payments.
The Respondent shall pay the further sum of$145,201.67, subject to the fee schedule for
necessary medical services as provided in section 8(a) of the Act.
The Petitioner's request for fees and penalties is denied.

~or:~
Signature of Arbitrator

Page 12 of12

)~

3/,dt//3

~

11 we 14797
Page 1
STATE OF ILLINOIS
COUNTY OF SANGAMON

D Injured Workers' Benefit Fund

)

1:8] Affirm and adopt (no changes)

) ss.

D Affirm with changes
D Reverse

D Rate Adjustment Fund (§8(g))

D Modify

1:8] None of the above

)

D Second Injury Fund (§8(e)J8)
D PTD/Fatal denied

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Robert K. Wessell,
Petitioner,
vs.

14 WCC0439
NO: 11

we 14797

Ameren,
Respondent.
DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability and permanent disability, and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 10, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
InJury.

MJB:bjg
0-6/2/2014
052

-

(§4(d))

ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

14 I YJ CC 0 4 3 9
WESSELL, ROBERT

Case#

11WC014797

Employee/Petitioner

AMEREN
Employer/Respondent

On 12/10/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not accrue.
A copy of this decision is mailed to the following parties:

1076 SL CHAPMAN LLC
ROBERT W BUTLER
330 N FOURTH ST SUITE 330
ST LLOUIS, MO 63102

1241 LEMP & ANTHONY PC
DONALD MURPHY
10805 SUNSET OFFICE DR #203
STLOUIS, MO 63127

ST.-\ TE OF ILLINOIS
)SS.
COUNTY OF Sangamon

)

D Injured Workers' Benefit Fund t§4(d))
D Rate Adjustment Fund (§8fg))
D Second Injury Fund (§8(e) 18)
~ None of the above

ILLINOIS \VORKERS' COMPENSATION CO:Ml\USSION
ARBITRATION DECISION
Robert Wessell

Case# 11 WC 14797

Employee/Petitioner

Consolidated cases: _ __

v.

Ameren
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Douglas McCarthy, Arbitrator of the Commission, in the city
of Springfield, on Novemer 8, 2013. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
D Was there an employee-employer relationship?

B.
C. ~ Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?
D.
E.
Was timely notice of the accident given to Respondent?
F. ~Is Petitioner's current condition of ill-being causally related to the injury?
G.
What were Petitioner's earnings?
H.
What was Petitioner's age at the time of the accident?
I.
What was Petitioner's marital status at the time of the accident?
J. ~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K.
What temporary benefits are in dispute?
D TPD
D Maintenance
rg] TTD
L. ~ What is the nature and extent of the injury?
M.
Should penalties or fees be imposed upon Respondent?
N. ~Is Respondent due any credit?
0. Oother _ _

D
D

D
D
D
D

D

ICArbDec 2110 100 \\'. Rmrclolpll Street #8-200 Chicago. IL 6060/ 3121814-6611 Toll-free 8661352-3033
ll'eb site: uwu·.inTc.il.go\'
Don·11state ojfices: Colliml'ille 6181346-3450 Peoria 3091671-3019 Rockford 8151987-7292 Sprillgfield 2171785-7084
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FINDINGS

On 2/17/10, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date. Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $64,480.00; the average weekly wage was $1 ,240.00.
On the date of accident, Petitioner was 56 years of age, married with 0 dependent children.
Petitioner has received all reasonable and necessary medical services.
Respondent has paid all appropriate charges for all reasonable and necessary medical services.
for TPD, $
Respondent shall be given a credit of $in full for TTD, $
$
for other benefits, for a total credit of $No liability for TTD .
Respondent is entitled to a credit of $

for maintenance, and

under Section 8(j) of the Act.

ORDER
PETITIONER HAS NOT PROVEN BY A PREPONDERANCE OF THE EVIDENCE THAT HE SUSTAINED N ACCIDENTAL INJURY
ARISING OUT OF HIS EMPLOYMENT. THE CLAIM IS DENIED.
RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

If the Conunission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Jk..~ :LD!~
Date

ICArbDec p. 2

ut.c 1.o1\)\~
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FINDINGS OF FACT

Petitioner testified that he was employed by Ameren as a combined water operator and
auxiliary operator since 1990. He testitied that throughout this time period his job duties \vere
essentially the same.
During approximately 80% of the typical work day, Petitioner would perform inspection
tasks. This job would require Petitioner to take readings on running equipment, make sure that
there were no fires, check oil levels, and otherwise make sure that the equipment was operating
properly. During this timeframe, Petitioner would also be on call in case a maintenance issue
arose that required his assistance. Petitioner admitted that during the 80% of the time when he
was performing inspection activities, he was not required to perform any hand intensive
activities.
The remaining 20% of Petitioner's work involved some combination of turning valves,
removing and replacing old breaker bars and cleaning out hoppers. He said that of the 20 %, he
spent about half the time turning valves, a lesser time replacing breakers and about 15 minutes,
twice a week, cleaning out the hoppers.
Petitioner would receive communications over his radio from a shift supervisor indicating
that a piece of equipment required maintenance. He would then go to the office, meet with the
shift supervisor, put on whatever safety equipment and clothing was necessary for the job, and
travel to the location of the equipment to be serviced.
Petitioner testified as to specifics of the loosening and tightening the valves. When a
maintenance representative asked to have a piece of equipment taken out of operations,
Petitioner would need to tum off a valve, or valves, that supplied the equipment with pressure.
The valves were typically 12-18" around and comparable to a steering wheel.
Most equipment that required service possessed a single valve, the remainder involved two
valves. The valve would be turned off before service was provided to the equipment. Once the
equipment was repaired (by someone other than Petitioner), the valve would be turned back on.
The valves could be turned off and on in one of three ways: turning the valve by hand, using
a valve wrench, or by using a ''cheater bar". Typically the valves would require Petitioner to use
both hands on a \vrench, turning the valves like a faucet. Both hands were used to open the valve,
and also to close the valve to make sure it was sealed. The turning of the valve was the easiest
when at points in the range of motion other than the seating.
It would typically take between 30 and 40 seconds to open a valve; it would take the same
amount of time to close a valve. This time frame was accurate \vhether the valve could be turned
by hand or was turned using a \vrench.

14IWCC 04 39
Approximately one out of ten valve tasks required the use of a cheater bar. The cheater bar
would be necessary only for the initial unseating or final seating of a particularly difficult Yalve.
Some valves were considerably harder to open. Approximately 2-3% of the time, the
Petitioner worked with the difficult valves. Petitioner recalled one occasion where it took over an
hour to close a water valve. On rare occasion, more than one person would be needed to tum off
or on a valve.
Once the valves are turned off, Petitioner would return to the maintenance office and sign
paperwork indicating that the job was done. Once the issue has been addressed by maintenance,
Petitioner \Vould be called back over to the equipment to tum the valve back on.
Petitioner also had to tum off and on breakers to specific pieces of equipment if those pieces
required service. Petitioner would receive and respond to calls that required breaker work the
same way as he would with a valve.
The breakers came in two sizes: 480 and 4160. Regarding the work on the 480 breakers,
Petitioner testified that they would either require a handle on the front of the machine to be
flipped, or a wrench to be inserted into a hole, with the wrench then turned to crank in or out the
breaker. The electricity could then be disconnected.
When asked on direct examination about the amount of force required when working on 480
breakers, Petitioner testified that they were, "not too bad really, those are pretty easy." Typically
it would take approximately 10 seconds to turn off a 480 breaker.
The 4160 breakers are much larger, designed for much larger equipment. Petitioner testified
that a cranking bar would be used to rack in and out these large breakers. Petitioner testified that
the cranking bars varied in length from a foot and a half long to between four and five feet long,
with the longer bar providing more leverage.
Typically, it would take Petitioner between thirty seconds and a minute and a half to turn on
or off a 4160 breaker.
Petitioner testified that cranking out the breakers on a 4160 machine was not difficult. so
long as they were working properly. Petitioner recounted his troubles with "unit two". This unit
required him to use much more force to open and close than did the others. This unit at one
point required Petitioner to stand on the cranking bar to obtain the leverage necessary to connect
or disconnect the service.
Finally. Petitioner testified that he would be required to clean out an economizer hopper.
The economizer hopper is a large tank that captured ash that would later be converted to slag.
The ash would sometimes cause the hopper to get clogged. When the hopper was clogged,
Petitioner would use a large pole to break the debris free so that it would run through to the slag
tanks.

Petitioner testitied that the amount of time required for this activity varied. This was not a
daily task and would be performed approximately twice per week. Sometimes he could eliminate
the clog in ten minutes. while other times it may take half of a shift. It was quite rare that
Petitioner would have to spend half of a day working on an economizer hopper; he estimated that
it took that long only a couple of times per year. Typically. the issue with the hopper could be
resolved in approximately 15 minutes.
Petitioner testified that he noticed numbness in his hands for about three to four years prior to
February 17, 2010, when he was seen by Dr. Brown, a hand surgeon. He said that he noticed the
symptoms at work when turning valves, and further that the symptoms lessened when he was
away from the job.
According to the records of Dr. Brown. thee Petitioner was actually seen on the above date
concerning a ganglion cyst on his right wrist. During that visit, he also told Dr. Brown about his
hand symptoms, which he said had been going on for a couple of years. He told the doctor that
he used some large wrenches at work at times, but not on a regular or consistent basis. Dr.
Brown noted that he was not diabetic or suffering from a thyroid disease. (PX 1)
Dr. Brown ordered electrical studies which were performed by Dr. Fortin on March 11, 2010.
They revealed bilateral carpal tunnel syndrome, moderate in degree. (PX 2) Dr. Brown then
prescribed surgeries, which were perforn1ed in May and June of 2010.

It was also established through deposition testimony, referred to later in this opinion, that the
Petitioner had undergone electrical studies in 2004. Those studies, apparently done by Dr. Fortin,
also showed moderate bilateral carpal tunnel syndrome. (PX 5, Ex. 3; RX 1, Ex. 2) The studies
were not offered into evidence.
Petitioner reported significant improvements after his bilateral carpal tunnel surgeries
perforn1ed by Dr. Brown. Since his surgeries his hands no longer fall asleep like they had
before. Despite some temporary pain with specific activities, Petitioner testified that, "day to
day they've been great." He also said that his grip strength had decreased, and that his hands
would ache if he had a long day at work.
Dr. Michael Ralph performed an IME of Petitioner at the request of Petitioner's attomey
on 11130/11 and provided an opinion that Petitioner's bi-lateral carpal tunnel syndromes were
related to his job duties.
Petitioner told Dr. Ralph that he had problems with his hands for a number of years,
beginning around 2003. He said that they began \vhen he was required to work with valves
w·hich were hard to turn. Dr. Ralph acknowledged that Petitioner's job was not constantly
repetitious. Petitioner told Dr. Ralph that the symptoms in his hands would improve if he was off
of work for a couple of days. and then return after he came back to work. (PX 5, p. 7-9; Ex. 2).
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Dr. Ralph testified that gripping the valves and the tools used on the breakers was a
causative factor in the development ofhis condition. (PX 5 at 10, 23) He felt the gripping
activities were performed often enough, with enough force, to cause permanent changes shown
on a nerve conduction study (PX 5, p. 10).
Counsel for Petitioner provided a hypothetical to Dr. Ralph to facilitate specifics on his
opinion on causation (PX 5. p. 13). Following the hypothetical, Dr. Ralph testified that work
activities such as those performed by Petitioner would be enough to cause or aggravate carpal
tunnel syndrome (PX 5, p. 14).
Dr. Ralph did not know if Petitioner's gripping activities for a week would be all at once
or spread out throughout the week; nor did it matter to him (PX 5, p.25). He was, prior to his
testimony, provided with a report and accompanying video consisting of a job analysis
performed by Apex at the Respondent's request. The report measured the force needed to grip
the tools used by the Petitioner, along with the time actually spent gripping an object and the
time of recovery. (RX 2) The video shmved an individual performing the job duties ofthe
Petitioner. (RX 3)
Dr. Ralph felt that the Apex information was "disingenuous and of no use at all" (PX 5,
p. 16). He found fault with the photos in the report because they showed an employee using the
cheater bar with only one hand (PX 5, p. 25). He also took exception to classifying Petitioner's
job as "safe", though he did not particularly disagree with that classification (PX 5, p. 26).
He did say that he understood the Petitioner to be doing his provocative activities four to
seven hours a week and he did not know, nor care, whether they were done all at once or spread
out through the week. (PX 5 at 25) He basically testified that the fact that the Petitioner had
performed his gripping activities for the Respondent since 1990 was important in his analysis on
causation. (PX 5 at 11)
Citing no sources, Dr. Ralph testified that obesity may cause a person to be predisposed
to getting carpal tmmel syndrome, but would not commit to whether or not obesity was a
causative factor in the development of carpal tunnel syndrome (PX 5, p. 28-29)
Dr. Ralph felt that Petitioner had an excellent result from his surgeries, and found him to
be ''basically asymptomatic'' with regards to his carpal tunnel syndromes (PX 5, p. 12). When
asked to relay the complaints that Petitioner made to him that related to the carpal tunnels. Dr.
Ralph simply stated, ··None." (PX 5, p.18). Dr. Ralph did not recommend any pennanent
restrictions relating either to the carpal tunnel syndromes or the surgeries (PX 5, p.19).
He found that Petitioner continued to be symptomatic for an aggravation of degenerative
ar1hritis in his right thumb, an aggravation that he associated with Petitioner's work activities
(PX5,p.12).
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On 10/11110, Dr. Henry Ollinger examined Petitioner at the request of Respondent.
Petitioner provided Dr. Ollinger with a detailed description of his job duties (RX 1, p. 10).
Petitioner's statements to Dr. Ollinger were consistent with his trial testimony that 80% of his
day \Vas spent no hand intensive duties required. (R.X 1, p. 10). Petitioner's description to Dr.
Ollinger of the remaining 20% of his day is similar to what he described at trial. He described
the valving and racking activities. He also described the work with the economizer hopper,
telling Dr. Ollinger that he would work on the hopper, "every two to three weeks, for an hour or
so·· (RX 1. p. 11).
Dr. Ollinger described the importance of understanding with as much detail as possible
the rates, forces, rest cycles, postures, vibrations, and temperature variations of a job when
attempting to determine if that job would be associated with a repetitive motion injury (RX 1, p.
13). Dr. Ollinger felt that the information in the Apex report and video were consistent with the
description of job duties provided to him by Petitioner (R.X 1. p. 13).
Dr. Ollinger explained the importance of reports such as that prepared by Apex when
evaluating a repetitive motion injury:
Q:

And why are those reports and videos helpful to you?

A:
Obviously, I take as good a history as I can from the patient in my office but it's
almost impossible for a patient to produce as much detail as what can come in such a report as
what the Apex job analysis did. The jobs that were listed on the Apex report were the same jobs
that he listed for me. Apex then observed an employee doing those activities and did
assessments for those physical risks that we just talked about, which is forces, rates of
repetitions, rest cycles, otherwise known as duration factors, postures, and vibrations. They put
numerical data in place, so I can understand how much -- when any of those risk factors might be
in play in my analysis. And so it's very useful, because of the extent of detail provided" (RX 1,
p. 14).
After considering the activities required by Petitioner's job, based upon Petitioner's own
description of those activities and the information provided by Apex, Dr. Ollinger opined that the
Petitioner's job duties were not a causative factor in the development ofhis condition. (RX 1 at
15)
Dr. Ollinger did not feel that any one particular job that Petitioner performed, nor all of
Petitioner's job activities in the aggregate, were performed on a frequent enough basis to cause a
repetitive motion injury (RX 1, p. 16). Similarly, he did not feel that the fact that Petitioner had
perfom1ed these types of job activities for 20 years was particularly relevant to the equation. He
did not feel that any of Petitioner's job duties constituted an "injurious type activity" (RX 1, p.
17). If the frequency of the activities were not enough to cause them to be injurious, it would not
matter if he had worked the job for 20 years or one year, the activities would still be incapable of
causing harm (R.X I. p. 17).
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Dr. Ollinger also looked to the results of nerve conduction studies taken in 2004 and in
2010. comparing same to detem1ine if the results of the tests changed between those periods of
time. Dr. Ollinger explained the similarities in the studies and the relevance of those similarities
to him:
··so there is no evidence, on an objective basis, of the data of two nerve conduction
studies. one done in 2004 and one done in 2010, that there was any deterioration of the condition.
And therefore, I can say that if one is to speculate or propose that work was an aggravation, then
I don •t believe it was, for the reasons I stated. There is no objective basis that it actually did
aggravate anything. because the nerve conduction studies are the same six years apart" (R..X 1.
p.19-20 ).
Dr. Ollinger also opined that the Petitioner's obesity was a risk factor in the development
of carpal tunnel. (RX 1 at 23)

Conclusions of Law
The weight of the evidence in this case supports the finding that Petitioner's job duties
with Respondent did not cause or aggravate his carpal tunnel syndromes.
When Petitioner was required to use his hands, he was not required to perform the same tasks
on a repetitive basis. Rather, he would open and close a single valve, with much down time in
between. Both Dr. Ollinger and the Apex study refer to the importance of rest or down time to
the issue of whether the Petitioner's work was a risk factor.
Dr. Ollinger is found to be persuasive in this case as he had at his disposal far more
information about Petitioner's job duties than did Dr. Ralph. The job description report and
accompanying video were relevant information provided to Dr. Ollinger that established the
repetitions and forces required by Petitioner's job tasks. Dr. Ollinger reasonably relied upon this
information in determining that Petitioner's job activities were not repetitive or forceful enough
to cause or aggravate his carpal tunnel syndrome. Dr. Ralph's disdain for job analysis inquiries
is unreasonable and greatly reduces the credibility of his opinions when he chooses to ignore this
type of relevant infom1ation.
The infom1ation in the Apex job analysis is compatible with that provided by Petitioner at
trial. His testimony established that the only hand intensive jobs that he perfonned were valving,
racking, and working with the hopper. Petitioner acknowledged that he was not required to
perform any of these tasks on an even daily basis. Additionally, he established that when he did.
typically the tasks were quite simple and required little time or effort. Petitioner testified that it
usually took him 30-40 seconds to tum on or off a valve. Only one in ten valves required a use of
a cheater bar to get them started or finished, and only 2-3 % were especially troublesome.

The typical racking of a breaker would also not require much time. If a breaker was a 480, it
would usually take about 10 seconds to rack the breaker. If the machine being serviced had a
4160 breaker. the breaker was much larger and typically took between 30 seconds and one
minute thirty seconds to rack.
With regards to poking the economizer hoppers to break loose clogs, the fact do not support
that this task was required on a repetitive basis. Petitioner told Dr. Ollinger that he \Vould work
on the hoppers every 2-3 weeks for an hour at a time. Petitioner testified that he \vould have to
unclog the hopper approximately tv.•ice per week, spending usually around 15 minutes per
occasion on that task.
Most important to the Arbitrator is the fact that the electrical studies done six years apart
showed the same degree of the condition. If the Petitioner's work was a factor, as Dr. Ollinger
explained. the studies would show some deterioration. (RX 1 at 19)
Petitioner has failed to prove by a preponderance of the evidence that he sustained an
accidental injury arising out of his employment. Accordingly, the claim is denied.
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)

) ss.
COUNTY OF WILLIAMSON
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D Affirm with changes

D Injured Workers' Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

D Modify

IZ! None of the above

IZ! Affirm and adopt (no changes)

D Second Injury Fund (§8(e)18)
D PTD/Fatal denied

D Reverse

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

Travis Richey,
Petitioner,

14 IlVCC044
NO: 12 we 28980

vs.

State of Illinois, Department of Transportation,
Respondent.

DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, prospective medical care, and temporary total disability, and being advised of the facts
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 20, 2013 is hereby affirmed and adopted.
DATED:

JUN 0 6 2014

MJB:bjg
0-6/3/2014
052
Kevin W. Lamboflil
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19{b) DECISION OF ARBITRATOR

14I rl CC 0 440
Case#

RICHEY, TRAVIS

12WC028980

Employee/Petitioner

IL DEPT OF TRANSPORTATION
Employer/Respondent

On 12/20/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.
If the Commission reviews this award, interest of 0.09% shall accrue from the date listed above to the day before the date
of payment; however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.
A copy of this decision is mailed to the following parties:

4463 GALANTI LAW OFFICES
DAVID GALANTI

1430 CMS BUREAU OF RISK MGMT
WORKERS COMPENSATION MANAGER

PO BOX 99

PO BOX 19208

EAST ALTON, IL 62024

SPRINGFIELD, IL 62794-9208

3291 ASSISTANT ATIORNEY GENERAL

0502 ST EMPLOYMENT RETIREMENT SYSTEMS

DIANA EWISE

2101 S VETERANS PARKWAY*

201 W POINTE DR SUITE 7

PO BOX 19255

BELLEVILLE, IL 62226

SPRINGFIELD, IL 62794-9255

0498 STATE OF ILLINOIS
A TIORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR
CHICAGO, IL 60601-3227

S£RtiF.IEB u a~ itAi1 QQm!irt aepy
pursuant to 820 llCS 306/14

D Injured Workers' Benefit Fund (§-l(d))

STATE OF ILLINOIS

)SS.
COUNTY OF Williamson

)

D Rate Adjustment Fund (§S(g))
D Second Injury Fund (§8(e) 18)
~None of the above

ILLINOIS \VORKERS' COMPENSATION COMMISSION
ARBITRATION DECISION
19(b)

Travis Richey

Case # 12 WC 028980

Emplo) ee/Petition.:r

Consolidated cases: _ __

v.

Illinois Department of Transportation
Emplo) er/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Joshua Luskin, Arbitrator of the Commission, in the city of
Herrin, on 10/9/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A.

0

B.

0

C.

!:g) Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D.
E.

Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
Was there an employee-employer relationship?

D What was the date of the accident?
D Was timely notice of the accident given to Respondent?

F. ~ Is Petitioner's current condition of ill-being causally related to the injury?
G.
H.
I.

D What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

~Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. [g\ Is Petitioner entitled to any prospective medical care?

J.

L. ~ What temporary benefits are in dispute?

0

TPD
0 Maintenance
~ TTD
Should penalties or fees be imposed upon Respondent?

M.

D

N.

D Is Respondent due any credit?

0.

D Other

IC.IrbDec19(foJ :! I() 100 II'. Randolph Street =8-200 Ch1cago. IL 60601 31:! S I -1-6611
Full-free 866 35:!-31133
Web Silo!: 11Wll".llrcc.il.go\·
D0\117.</ate o.(fico!s CoiiiiiS\'ille 618 3-16-3-150 Peoria 309 6 7 I -3{}1 9 Ro(~ford 8 I 5 98 7- ~:!'):! Spr111g(icld:! !" 785- -ns-1
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On the date of accident, 8/13/12, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of the alleged accident was given to Respondent.
Petitioner's current condition of ill-being is not causally related to the accident.
In the year preceding the injury, Petitioner earned $71 ,012; the average weekly wage was $1 ,365.62.
On the date of accident. Petitioner was 39 years of age, married with 3 dependent children.
Respondent is not liable for reasonable and necessary medical services.
Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.
Respondent is entitled to a credit of$ _ _ under Section 8G) of the Act.
ORDER

For reasons set forth in the attached decision, benefits under the Act are denied.

Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
RULES REGARDING APPEALS

If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however.
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

STATEMENT OF INTEREST RATE

Dec.
Date:
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BEFORE THE ILLINOIS \VORKERS' COMPENSATION COMMISSION

TRAVIS RICHEY,
Petitioner,

vs.

)
)
)
)

)

No.

12 \VC 28980

)
ILLINOIS DEPARTMENT OF TRA.l~SPORTA TION, )
)
Respondent.
)

ADDENDUM TO ARBITRATION DECISION

This matter was heard pursuant to Sections 8(a) and 19(b) of the Act.

STATEMENT OF FACTS

The petitioner, Travis Richey, now 40 years old, is a nine-year employee of the
Department of Transportation. employed as a highway maintainer. On August 13, 2012,
he was driving a large tractor transporting a lawnmower unit across an intersection,
moving at an estimated 17 miles per hour. He alleges he ran over bumps or ruts in the
road, three to four inches above pavement grade, which bounced and bucked the tractor.
The tractor tires were five feet high. A photograph of that make and model of tractor was
introduced as RX14. A photograph of the tractor's interior, reflecting an industrial shock
absorber below the driver's seat, was introduced as RX15. The respondent had a field
technician, Jason Bollman, take photographs of the area; Mr. Bollman testified that the
photographs were taken two to three days after the alleged incident, and these were
introduced as RX16.
The petitioner asserts a low back injury as a result of this incident. The petitioner
admitted he had several prior workers' compensation claims which had settled or been
resolved; corresponding references to bilateral carpal tunnel syndrome and bilateral
shoulder surgeries are present in the medical records.
The petitioner further
acknowledged he had another workers' compensation claim for a knee injury that was
pending at the time of the instant hearing relative to the low back.
The medical records demonstrate that the petitioner treated for a low back injury
on April 7, 2006, when he presented to the Gateway Regional Emergency Room for low
back spasm after he was pulling on the starter cord of his home mower that day. He was
treated with medication at that time. RX6.
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On March 3, 2008, the petitioner presented to Dr. Eavenson, a chiropractor. It
was noted that the petitioner "returns to the office" but no earlier records are present. The
petitioner reported low back pain after working on drains at his house. X-rays showed
disk degeneration and joint narrowing at L5-S 1. He was assessed with a low back strain
and lumbar facet syndrome and prescribed chiropractic care and physical therapy. RX4.
On March 4 and 5, 2008, the petitioner complained of severe low back pain to Dr.
Eavenson. On March 5, an MRI of the lumbar spine found retrolisthesis with a disk
protrusion and dessication at L5-S 1 and a disk bulge at L4-5. See RX4. Dr. Eavenson
discussed the findings with the petitioner later that week; on March 10, 2008, the
petitioner reported some improvement with muscle relaxers and adjustments. He did not
follow up with Dr. Eavenson further at that time. RX4.
On April 8, 2009, the petitioner contacted his primary care provider's office,
requesting a letter related to his low back treatment in order to secure compensation from
the VA. He required documentation that he is or was treated for back pain. Dr.
Harmon's office provided him a copy of the MRI and prepared a letter for the petitioner,
indicating that the petitioner had a chronic back condition involving both degenerative
disk disease and sciatica for which he was taking pain medication. RXl. On June 29,
2009, the petitioner requested Dr. Ham1on prepare a letter that the petitioner's military
service accelerated or caused the degenerative disk disease, and noting that the petitioner
was involved in an automobile accident while in the military. RX1.
On July 24, 2009, he reported a back strain and muscle spasm to Dr. Harmon. He
was prescribed Flexeril and Vicodin. RX1.
On October 14, 2009, he called Dr. Harmon requesting a refill of Vicodin for
back pain. This was granted. RX 1.
On April 22, 2010, the petitioner presented to Dr. Eavenson with complaints of
low back pain after jumping off the back of a truck. Diagnoses of lumbar strain and
lumbar facet syndrome were again made. The petitioner was prescribed chiropractic
care, therapy, and work restrictions. RX4.
On October 25,2010, the petitioner went to Gateway Memorial Emergency Room
for unrelated causes; the medical history noted diagnoses of degenerative disk disease
from L4-S 1 along with bilateral carpal tunnel syndrome, a pending surgery to the right
knee, and rotator cuff surgeries in 2006 and 2010. RX6.
On February 25, 2011, the petitioner was taken to Gateway Regional E.R. via
ambulance for chronic lower back pain \vhich had worsened that morning. He reported
having done manual labor the day before after returning to work following his carpal
tunnel surgeries. He was noted to have a history of degenerative disk disease and was
taking Vicodin, Flexeril and Xanax. He was given Toradol at the ER. RX6.
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On February 28, 2011, the petitioner called Dr. Harn10n and reported the visit to
the ER for back pain and that he could not move due to the spasms and pain. He
requested an off work slip at that point, \vhich was given. He did not follow up with Dr.
Harmon for that issue at that point. RX1.
On March 2, 2012, the petitioner saw Dr. Hannon because he had some issues at
work with regard to his medication. Dr. Harmon noted no cognitive decline due to the
Xanax and Hydrocodone which he was currently taking for back problems. RX 1. After
the petitioner was then informed by his employer that these medications could not be
taken while maintaining a commercial driver's license, the petitioner spoke further with
Dr. Harmon. On March 5, 2012, Dr. Harmon cancelled the Xanax and Hydrocodone
prescriptions, and replaced them with Tramadol and Ultram, and \\'Tote a letter to the
petitioner's employer to that effect. RX 1.
The respondent submitted a printout from the Prescription Monitoring Program
which showed the petitioner refilling pain medication prescriptions once or twice per
month from October 2011 through June 2012. RX2.
On July 27, 2012, the petitioner called Dr. Harmon and asked for a prescription
pain patch for low back pain. Dr. Harmon prescribed the petitioner a Lidoderm 5% pain
patch, with a refill. RXl. At trial, the petitioner denied that he had called because of an
increase in symptoms, but rather had called to secure the patches for those times when he
had an increase, and that he had used a patch when a friend had allowed him to try one.
On August 13, 2012, the date ofloss, the petitioner presented to Dr. Evenson with
complaints of lower back pain radiating into the right leg. The petitioner denied any
problems since he had last been seen by Dr. Eavenson in 2010. Dr. Eavenson noted the
prior MRI findings and assessed a disk protrusion causing right radiculopathy. He
recommended work restrictions and chiropractic manipulation and therapy. PX1, RX4.
The prescription records show that the petitioner did fill a prescription for Hydrocodone
on August 13, 2012. RX2.
On August 14, 2012, Dr. Eavenson noted ongoing severe pain with spasm and
restricted motion. On August 15, due to ongoing symptoms, Dr. Eavenson ordered an
MRI. On August 16, the petitioner noted reduced spasm and slow improvement. PX 1.
On August 17, 2012, the petitioner underwent an MRI of the lumbar spine. It
does not appear it was compared to the prior MRI. Disk dessication at L5-S 1 with a
herniation at L5-S 1 was noted; the Arbitrator does note that the radiologist report notes
that the herniation is to the left side. PX2.
On August 20, 2012, the petitioner saw Dr. Eavenson and discussed the MRI
results. Dr. Eavenson advised that he did not think it was a surgical problem, but elected
to refer to claimant to a spine surgeon. In the interim, he maintained therapy and
recommended light duty if available. PX1, RX4. On August 23, 2012, the petitioner
repot1ed to Dr. Eavenson that he was very upset and frustrated because of a private
3
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investigator following him.
noted that he was recommending an appointment \Vith Dr. Gornet. PX1.

On September 6. 2012. the petitioner saw Dr. Gornet, a spine surgeon. The
petitioner reported the history of crossing ruts in the road. Dr. Gornet requested the tilms
from the prior MRI but noted that if the petitioner's prior history was accurate, then he
would find the current complaints causally related. He recommended the petitioner be
off work and undergo conservative treatment at that time. PX3. Regarding the
conservative treatment, the petitioner did continue to pursue chiropractic and physical
therapy with Dr. Eavenson's office through mid-November 2012. PXl.
On September 7, 2012, the petitioner saw Dr. Harn1on. He reported a work
related back strain, and Dr. Harn1on noted that he was under an orthopedist's care. He
refilled various medications and told the petitioner to follow up in six months. R..Xl.
The respondent commissioned a Section 12 examination with Dr. Robson, who
then saw the claimant on September 25, 2012. See RX7. At the time of the exam, Dr.
Robson had access to the X-rays and MRI of August 2012 and the post-injury records
from Dr. Eavenson and physical therapy. The petitioner reported having seen Dr. Gornet
but Dr. Robson did not have those records. The petitioner specifically denied prior low
back injury or treatment. Following examination, Dr. Robson concluded the petitioner
had a resolving back strain, which required light duty for approximately one further
month while undergoing physical therapy and transitioning into regular work. Based on
the history provided, Dr. Robson concluded that the accident was related to the injury.
On October 22, 2012, Dr. Gornet saw the petitioner, who continued to complain
of symptoms; Dr. Gornet recommended an injection series and continued therapy for
another three weeks. PX3.
The petitioner saw Dr. Boutwell and underwent a series of three epidural
injections from October 31, 2012 through December 3, 2012. See PX4-5.
On November 19, 2012, the petitioner called Dr. Harmon, asking for pain
medication, which Dr. Gornet had not been prescribing. Dr. Harmon provided Norco and
Xanax to the petitioner. RXl.
On November 30, 2012, Dr. Robson wrote a supplemental report opining that the
epidural steroid injection was not medically necessary, as it was injected on the right side
and the lesion was on the left and not lateralizing. Dr. Robson did not see the claimant at
that time. RX7.
On December 4. 2012, a Utilization Review de-certified the chiropractic care and
physical therapy following October 31 as not medically necessary. RX8.
On December 10, 2012, Dr. Gornet saw the petitioner and noted that he had
obtained narcotic medications, and advised cessation of same. Dr. Gornet noted
4
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persistent symptoms and recommended cessation of physical therapy in favor of anteriorposterior fusion at L5-S 1. He maintained the claimant off work. PX3.
On February 8, 2013, the petitioner called Dr. Hannon and reported having
tweaked his low back lifting a laundry basket and was having muscle spasms and pain.
The petitioner requested Flexeril and Norco "like he used to" in addition to the Ultram for
chronic pain he was taking. Dr. Harmon wTote the prescription with refills. RX1.
On February 18, 2013, the petitioner saw Dr. Gamet. Dr. Gamet maintained his
surgical recommendation but noted the petitioner had filled a Vicodin prescription. Dr.
Gamet recommended the petitioner cease narcotic medication and reduce smoking. PX3.
The petitioner has received further prescriptions for Ultram and Zoloft at increased
dosages, but has not renewed his Vicodin prescription. Dr. Gamet has since maintained
the petitioner off work pending surgery.
The respondent introduced records from the Department of Veteran· s Affairs (see
RX9) which indicate that the petitioner was evaluated by the D.V.A. at the petitioner's
request connected to a disability petition. It shows that the petitioner had requested
disability for hearing loss and tinnitus, but then expanded that request to include his low
back. It was noted that he had first requested a Compensation and Pension examination
in 2009 relative to his low back, which was denied at that time. The petitioner reported
low back pain following two car accidents in 1993 and 1997. The V .A. examiner noted a
2009 MRI, separate from the 2008 MRI noted above, which noted a bulging disk
extruding centrally at L5-S 1 with narrowing of the spinal canal and neural foramina. The
petitioner reported an increase in symptoms following his August 2012 work accident.
He denied any prior radiating pain. X-rays were taken showing no change from 2009.
The VA examiner concluded the petitioner's military service was not the cause of his
back pain. The Arbitrator further notes that the 2009 report of the exan1iner regarding the
petitioner's benefit application at that time is present; it does note occasional radiation
into the right hip. The petitioner testified that he told the VA that he felt his CUITent low
back condition was related to his time in the military.
The respondent further introduced surveillance taken from August 16 through 29,
2012. On August 16 and 18, the petitioner was observed outside his home. On the latter
date the claimant was observed cleaning his pickup truck, climbing in and out of the cab,
leaning across the seats. and at no time during these dates does he appear to be in any
pain or have any kind of motion restriction or limp. He admitted that thereafter, he
became aware that he was being followed by a private investigator. On August 19, he
was observed walking slov.-·ly and hunched over, and generally moving in what appears to
be a severely infirm manner. The petitioner testified that his back probably felt horrible
on August 19th "because I washed my car."

OPINION AND ORDER

A claimant has the burden of proving by the preponderance of credible evidence
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all elements of the claim, including that the al~e~njury arose out of and m the course
of employment. See, e.g., Seiber v. Industrial Commission, 82 Ill.2d 87 ( 1980). This
matter involYes a pervasive credibility problem originating from the claimant.
At trial, the claimant did acknO\vledge having had prior back complaints, a
somewhat more truthful history than the ones he provided to both his treating and
examining physicians. On the asserted date of loss, he told Dr. Eavenson he had not had
any back problems since he had last seen him in 2010, but in fact he had been taking
prescription pain medication for his chronic back pain for almost a year at that point. He
reported to Dr. Gomet that he switched from Vicodin to Trarnadol because he had
improved symptoms, \Vhen in fact this was done to preserve the claimant's COL status
and had further requested Lidoderm patches just two weeks before this alleged incident.
And he told Dr. Robson he had never had prior 10\v back symptoms or treatment. an
obvious and glaring falsehood.
The petitioner's minimization of his back condition relative to the pain medication
he was receiving from Dr. Harmon strains credulity. He switched from Hydrocodone to
Trarnadol in March 2012 for reasons explicitly stated in the records to be related to his
CDL, rather than to any change in the petitioner's physical condition. The petitioner's
assertion that he called and asked for pain patches despite having his pain well controlled
by his routine medication defies belief. What is clear from the records is the petitioner
has a demonstrated history of chronic low back pain.
In addition, the petitioner's trial testimony was less than forthcoming. He
repeatedly asserted inability to recall what history he gave to his medical providers when
asked about this issue on cross-examination. He attempted to claim that he had "a bad
memory," but the Arbitrator observes that the petitioner did not seem to have memory
problems on direct examination, suggesting evasiveness.
The surveillance further undem1ines the petitioner's believability. He displayed
no indication of pain or limitation of motion on the 161h or 18th and appeared to be in
generally good physical condition and disposition. He apparently discovered that he was
being followed that night, and thereafter presented himself as someone hobbling along in
crippling pain; the Arbitrator interprets this as sug~esting that either he was not being
truthful, or else he injured himself at home on the 181 •
The petitioner has repeatedly and conclusively demonstrated that he has serious
problems with both veracity and forthrightness. This credibility gap infom1s the
Arbitrator as to all issues in dispute. The petitioner has failed to credibly prove
accidental injuries or a causal relationship to any medical condition of ill-being.
Compare Smith v. Industrial Commission, 98 111.2d 20 (1983).
All other issues are moot.
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STATE OF ILLINOIS

) ss.
COUNTY OF WILL

)

~ Affinn and adopt (no changes)

D Affinn with changes
D Reverse

0 Injured Workers' Benefit Fund
0 Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)l8)
D PTD/Fatal denied
~None of the above
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BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION
Terrence Doyle,
Petitioner,
NO: 10 we 17413
14 IWCC 0501

vs.
State of Illinois DJJ IYC Joliet,
Respondent.

CORRECTED DECISION AND OPINION ON REVIEW
Timely Petition for Review having been filed by the Respondent herein and notice given to all
parties, the Commission, after considering the issues of nature and extent and being advised of
the facts and law, affirms and adopts the Decision ofthe Arbitrator, which is attached hereto and
made a part hereof.
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 4, 2013 is hereby affirmed and adopted.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under § 19(n) of the Act, if any.
IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit in the amount of$122,565.12 in temporary total disability benefits paid to or on behalf of
the Petitioner on account of said accidental injury.
No bond or summons for State of Illinois cases.
/

DATED:

AUG 0 4 2014

,...~
aria B,i/'tto

J

ew=ll ~ ~ ~'

MB/jm

0:615114
43

f

~,

David L. Gore

...

~-;;:~
Steph

1

Math1s

(§4(d))

