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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
)} 8S. El Affirm with changes D Rate Adjustment Fund (§3(g))
COUNTY OF CHAMPAIGN ) D Reverse l:_l Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
El Modify X’ None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Rhiane Hoots,
Petitioner,
VS, NO: 14WC 34926

Illinois College, 1 8 I w C C @ @ 7 4

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issue of medical expenses, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached

hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed June 26, 2017 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $59,400.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: FEB 1~ 2018 Jf@é U‘M

SIM/sj Séphen J. Mathis

0-1/25/2018
“ M OFW
]ﬁah L. Simpson

David L. Gore




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HOOTS, RHIANE Case# 14WC034926

Employee/Petitioner

ILLINOIS COLLEGE 181WCC0074

Employer/Respondent

On 6/26/2017, an arbitration decision on this case was filed with the lllinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.12% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue,

A copy of this decision is mailed to the following parties:

2333 WOODRUFF JOHNSON & EVANS
JAY JOHNSON ;

4234 MERIDIAN PKWY SUITE 134
AURORA, IL 60504

2503 GANAN & SHAPIRO PC
TIMOTHY C STEIL

411 HAMILTON BLVD SUITE 1006
PEORIA, IL 61602
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STATE OF ILLINOIS ) [ ijured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8())
COUNTY OF CHAMPAIGN ) [ second Injury Fund (58(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Rhiane Hoots Case # 14 WC 34926
Emplayee/Petitioner
v, Consolidated cases:
lllinois College
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Flearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Champaign, on 4/13/2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?
|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
I:I Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K D What temporary benefits are in dispute?
[JTPD [] Maintenance OTmD
1 What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?
0. [_] Other

“CrEmoOmMEHoOw

ICArbDec 2/10 100 W, Randalph Streer #8-200 Chicago, IL 60001 312/814-6611 Toll-free 866/352-3033  Web site; wnwiwee. il gov
Downstare offices: Collinsville §18/346-3450 Peoria J09/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On 3/31/2014, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $20,800.00; the average weekly wage was $400.00.
On the date of accident, Petitioner was 24 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

ORDER

The Respondent shall pay Petitioner permanent partial disability benefits of $240.00/week for 127.95 weeks,
because the injury sustained caused 18% loss of person as a whole, as provided in Section 8(d)(2) of the Act,
and 15% loss of use of the right arm as provided in Section 8(e) of the Act.

Respondent shall pay Petitioner the following reasonable and necessary medical expenses: Prescription Partners,
$413.67 per the fee schedule.

Medical charges from Orthopedic & Shoulder Center in the amount of $28,162.00 are reasonable and necessary

medical services, as provided in Section 8(a) of the Act. The Arbitrator orders Respondent to pay Petitioner for
these charges, subject to the fee schedule.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

C ol [2n clzf 17

Signature of Arbitrator Date

ICArbDee p. 2

JUN 26201
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FACTS OF CASE

On March 31, 2014, Petitioner had an undisputed accident when he was picking up a bag of grass seed that
weighed approximately 50 pounds when he noticed his shoulder popped. As a result of the accident, Petitioner
underwent surgery on May 13, 2014 consisting of a right shoulder arthroscopy, debridement and labral repair.
Petitioner continued to have symptoms and thereafter underwent a second shoulder surgery on August 19, 2014
consisting of a labral repair. After the second surgery, Petitioner was placed in an elbow sling and noticed
numbness in his fourth and fifth fingers.

Petitioner was seen by Dr. Lawrence Li for an IME at Respondent’s request on May 27, 2015. Dr. Li diagnosed
Petitioner with failed labral repairs and recurrent tears in the superior labrum as well as possible failed repair in
the posterior labrum. Dr. Li also diagnosed Petitioner with right cubital tunnel syndrome as a result of wearing
a sling for a prolonged period. Dr. Li then became the Petitioner’s treating physician. On July 15, 2015,
Petitioner underwent a third surgery consisting of a right shoulder arthroscopy with biceps tenodesis,
arthroscopic subacromial decompression, extensive debridement of tenosynovitis and recurrent SLAP tear
repair. On October 9, 2015, Petitioner underwent a right cubital tunnel release performed by Dr. Li.

Petitioner testified the Game Ready device provided by Dr. Li was helpful. Petitioner testified that he was not
provided with a Game Ready device after his cubital tunnel surgery that was performed on October 9, 2015.

On January 14, 2016, Dr. Li allowed Petitioner to return to work without restrictions and placed Petitioner at
MMI.

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Respondent disputes certain charges from Dr. Lawrence Li which relate to therapy charges for the Game Ready
device. The Arbitrator notes that Dr, Li was Respondent’s Section 12 physician who later became Petitioner’s
treating physician. Petitioner testified that the Game Ready device is a therapy modality that uses motion and
cold compression. He testified that Dr. Li prescribed the device for home use following his shoulder surgery.
He testified that a company came to his home to set up this device. He further testified that he had used the

same type of device in a clinical therapy setting following the shoulder surgeries that Dr. Leutz had performed.
The Arbitrator notes that those charges are not in dispute.

Petitioner testified that the Game Ready device provided substantial relief. He testified that he used it even

more than prescribed because of the relief it provided. The device helped relieve his pain and improved his
motion.

Respondent denied the Game Ready device based on a UR report. Dr. Li certified this device as medically
necessary and explained why in his pre-surgery prescription dated June 26, 2015. (Rx 2). He further explained
the reasonableness and necessity of the device in both his October 16, 2015 reconsideration report and his
November 4, 2015 Utilization Review appeal letter. Dr. Li’s medical records document Petitioner’s use of the
device and favorable response ta its use following surgery. Petitioner’s response to the use of the device mirrors
Dr. Li’s documentation supporting the reason for the use of the device. (Px 3). Based upon Petitioner’s
testimony, Dr. Li's UR response, and Dr. Li’s medical records documenting Petitioner’s improvement with the
use of this device, the Arbitrator disagrees with the Utilization Review reports and finds that the Game Ready
device was reasonable and necessary to treat the ill-effects of Petitioner’s work related injury. As such, he
orders Respondent to pay Petitioner the charges, subject to the fee schedule.
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L.  Whatis the nature and extent of the injury?

The parties stipulated and the Arbitrator is in agreement Petitioner is entitled to 18% man as a whole as
provided under Section 8(d)(2) of the Act and 15% loss of use of the arm as provided under Section 8(e) of the
Act as a result of this accident.
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) I:I Injured Workers” Benefit Fund (§4(d))
) 8S. |:| Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) D Reverse D Second Injury Fund (§8(e)18)
|:| PTD/Fatal denied
D Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Kerry Hooten, 1 8 j o
Petitioner, -
vs. NO: 15 WC 23096

Empire Comfort Systems,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(B) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical,
causal connection, notice and being advised of the facts and law, affirms and adopts the Decision
of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed May 17, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

paTeD:  FEB 2- 2018 itk K empier

ol2/7/17 Deborah L. Simpson
DLS/rm
046

Stephen J. Mathis
DISSENT

I respectfully dissent from the majority decision and would reverse the Arbitrator’s
decision and find accident and causal connection to Petitioner’s condition of ill being.
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Petitioner had two prior claims involving his cervical spine and left shoulder. Petitioner
returmed to work full duty without restrictions in July 2012 with respect to those claims.
Petitioner settled those prior claims in July and December of 2012. Although Petitioner testified
to having lingering pain complaints at the time of settling his prior claims, he was able to do his
job without issue until 2014. In October of 2014 Petitioner returned to his doctor with shoulder
complaints and notified Respondent. Petitioner was diagnosed as suffering from failed fusion
surgery and a revision surgery was prescribed. Dr. O’Boynick, Petitioner’s doctor, opined that
Petitioner’s current condition was aggravated by his work activities. Respondent’s §12 examiner,
Dr. Gornet, opined that Petitioner’s condition was related to his previous accident and was not
causally related to any activity subsequent to July 2012.

The Arbitrator’s decision finding no accident was strictly based upon Petitioner’s
settlement of his previous claims. There is no question that Petitioner had previous cervical and
shoulder injuries, which resulted in surgeries and claims, which were settled in 2012. There is
also no question that Petitioner testified to having lingering pain at the time he settled the
previous claims. However, there is also no question that Petitioner was returned to work with no
restrictions performing the same job duties he had prior to his injuries.

Dr. Gomnet opined that Petitioner’s current condition was related to Petitioner’s previous
accidents, accidents that involved Petitioner performing the same activities which are the basis
for the present claim. Dr. Gornet opined that Petitioner incurred a failed fusion prior to his
settlement of the previous claims. Given the fact that Petitioner worked full duty for over two
years without restrictions or incident would appear to make that opinion nonsensical. The
Arbitrator’s apparent reliance on Dr. Gornet’s opinion over Dr. O’Boynick’s is misplaced.
Petitioner performed his full duty job without restrictions for over two years before he
deteriorated to a condition in which he could no longer do his job and he sought medical
treatment. Petitioner incurred a new accident separate and apart from his previous claims. It is
quite apparent that Petitioner’s post settlement job activities aggravated Petitioner’s pre-existing
condition. Dr. O’Boynick opined that Petitioner’s current condition of ill being was aggravated
by his job activities. The Arbitrator’s characterization that the hypothetical given to Dr.
O’Boynick was inconsistent with Petitioner’s testimony is inaccurate. Petitioner’s testimony of
performing work over the shoulder and above is consistent with the hypothetical given to Dr.
O’Boynick and corroborated by Respondent’s witness. Accordingly, I would reverse the
majority decision and find that the Petitioner incurred an accident arising out of and in the course
of his employment on October 1, 2014 and that his current condition of ill being is causally

related to his work activities. ﬁ

David L. Gore







; ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

HOOTEN, KERRY Case# 15WC023096

Employee/Petitioner

EMPIRE COMFORT SYSTEMS
Employer/Respondent

On 5/17/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.02% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

1580 BECKER SCHROADER & CHAPMAN PC
TODD SCHROADER

3673 HWY 111 PO BOX 488

GRANITE CITY, IL 62040

0299 KEEFE & DePAULI PC
JAMES K KEEFE JR

#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208
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SLGUL AR LS ) I:I Injured Workers' Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF Madison ) D SSsendlln Sun (s s ey
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Kerry Hooten Case # 15 WC 23096
Employee/Petitioner
v. Consolidated cases: N/A

Empire Comfort Systems

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Melinda Rowe-Sullivan, Arbitrator of the Commission, in the
city of Collinsville, on March 30, 2017. Afier reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. I:, Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. [] What was the date of the accident?

|25 Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ili-being causally related to the injury?

G. D What were Petitioner's earnings?

H. |:| What was Petitioner's age at the time of the accident?

| D What was Petitioner’s marital status at the time of the accident?

J

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. I:I What temporary benefits are in dispute?
[JTPD [J Maintenance JT1T1D

M. [:l Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. [_] Other '

{CArbDecl9(b) 218 100 W. Randoiph Street #8-200 Chicago. I, 60601 3128146611 Toll-free 866/352-3033  Web site: www.iwee. il gov
Downstate offices: Collinsville 618/346-3450  Pearia 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, October 1, 2014, Respondent was operating under and subject to the provisions of the Act.
On this date, an employeg-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

In the year preceding the injury, Petitioner earned $32,176.56; the average weekly wage was $618.78.

On the date of accident, Petitioner was 49 years of age, married with 0 dependent children.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a total
credit of $0,

Respondent is entitled to a credit of $4,699.23 under Section 8(j) of the Act.

ORDER

Petitioner failed to prove that he sustained an accident that arose out of and in the course of his employment with
Respondent, and that his current condition of ill-being is casually related to his alleged accident. All benefits are denied:
the remaining issues are moot and the Arbitrator makes no conclusions as to those issues.

Respondent is entitled to a credit of $4,699.23 under Section 8(j) of the Act,

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue,

[ e sy Towe. SullRse) 5M16/17

Signature of Arbitraior Date

ICAcbDec19(b}

MAY 17 207
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ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(B)
Kerry Hooten Case # 15 WC 23096
Employee/Petitioner
V. Consolidated cases: N/A

Empire Comfort Systems
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner testified that he works for Respondent as a Lead Man and makes fireplaces and heaters,
He testified that his job entails such activities as moving people around to move the press and to make
sure there are no jams in the line, and that as a Lead Man he participates in the manufacturing process.
He testified that if someone is not able to keep up on assembly line, he steps in and helps. He testified
that the videos shown in Respondent’s Exhibit 8 are part of the process. He testified that there are time
periods where he is working overhead, like when he is hanging on the paint line. He testified that
hanging items on the paint line was not his normal job, but that he could do it on a daily basis when he
had to jump in and help.

Petitioner testified that additional jobs he performs include air drops for a DVD, which are a
component of a fireplace. He testified that it looked like an “L”- shaped item and was approximately 3%-
4 feet long. He testified that there are 4-inch tubes attached at the front and are similar to those shown on
the video. He testified that he uses the tube “swedger” machine and that when he puts tubes in the
machine, he uses both hands and that the machine is at shoulder height. He testified that he has to use
force to pull the machine down. He testified that his shoulder and neck hurt when he does this. He
testified that when performing work on the paint line, it hurts because he is reaching overhead.

Petitioner testified that he also works on a brake press when he needs to fill in. He testified that
the brake press is used to bend metal with accurate angles. He testified that when bending metal, the
metal can be above shoulder height. He testified that the twisting and turning aggravates him.

Petitioner testified that he has worked for Respondent for almost 25 years and that he has worked
as a Lead Man for 25 years in July. He testified that during this time period, he has had two settlements.
He testified that he had a cervical spine surgery performed and that the case settled, and that he also had a
left shoulder surgery in 2012 for which the case was settled as well. He testified that before those
surgeries were performed, he was working in the same exact job he is working now. He testified that
Respondent authorized the treatment for the cervical spine surgery as well as the surgery performed by
Dr. Dusek on his left shoulder.

Petitioner testified that in October of 2014, he had been doing air drops again and that he was
hurting and stated that he wanted to see if he could get help again. He testified that he saw Ron
Musenbrock, the safety director. He testified that a little while after that he eventually returned to Dr.
Dusek, who referred him to Dr. O’Boynick who felt it was not a left shoulder condition but rather it was a

1
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neck condition. He testified that he saw Dr. O’Boynick who feels that he needs surgery and that he wants
to have the surgery recommended by him.

Petitioner testified that on a typical day, he gets at work about 6:00 a.m. and has two 10-minute
morning breaks, a 30-minute lunch break and one more afternoon break. He testified that after he had the
left shoulder surgery by Dr. Dusek, when he returned to work he was “pretty decent” for about 6 months
or s0. He testified that as a Lead Man, his position was pretty hands-on and did not involve as much
supervising. When asked what aspects of the Job caused the most symptoms, Petitioner responded that it
would be working the air drop station on a continuous basis every day.

Petitioner testified that there were several new hires on the line and that when there were new
people on the line, there was a lot of extra work because they needed to avoid mistakes. He testified that
there was a lot of turnover. He testified that there is now a device on the paint line that helps to lift the
items. He testified that there were still hooks that attached to the fireboxes. He testified that the running
of the brake press was not shown on the video, nor was the paint line. He testified that the video did not
show the building of the air drops.

On cross examination, Petitioner agreed that he testified that around October of 2014 he reported
to Ron Musenbrock that he was having problems with his neck and shoulders, but admitted that he did not
ask him to complete an accident report. He denied having received any treatment for his shoulder or neck
in 2014. He agreed that he did not see Dr. Dusek unil August of 2013,

On cross examination, Petitioner agreed that he underwent surgery on his neck on January 5,
2011 and that he had two levels operated on by Dr. Poulos. He testified that he was released by Dr,
Poulos in approximately May of 2011. He agreed that had left shouider by Dr. Dusek in April of 2012
and that he was released from care in May of 2012. He agreed that he settled his neck claim for 25%
man-as-a-whole in July of 2012 and that he understood that when the case seitled he was giving up his
right to future medical treatment for his neck. He agreed that he settled the shoulder claim in December
of 2012, and further agreed that he understood he was giving up his right to more treatment for left
shoulder injury as part of that agreement.

On cross examination, Petitioner agreed that he had improvement in his left shoulder afier the
surgery but that testified that he could not say that he was pain-free. He testified that he did not
remember whether he was still having some pain in the left shoulder when he was released in May of
2012. He denied having pain in his neck at the time he was released by Dr. Poulos in May of 2011. He
did not dispute that when he underwent the FCE in 201 1, he was still reporting pain in the neck up to at

5

least 5/10, He agreed that when he was released by Dr. Poulos in 2011, he went back to his regular job,

He further agreed that when Dr. Dusek released him, he went back to his regular job. He agreed that he
was doing some overhead work when he was released for both of those conditions. He agreed that when
he was released for his neck in 2011, he was never pain-free in his neck. He further agreed that when he
was last seen by Dr. Dusek, he reported 80-90% pain relief and that he was not pain-free in his left
shoulder.

On cross examination, Petitioner agreed that he testified that his pain got worse in October of
2014. When asked if he had pain in his neck between 2012 when he was released by Dr. Dusek and
October of 2014, Petitioner responded that he did not notice it as much until 2014. He agreed that the
pain was present in his neck in 2012, 2013 and 2014. He further agreed that there was some pain in his
left shoulder in 2012, 2013 and 2014, He agreed that he still settled his two cases despite having pain in
both his neck and left shoulder.

On cross examination, Petitioner agreed that most days he was doing several different jobs. When
asked if he was constantly doing the same thing for an entire shift, Petitioner responded that some days he

2
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did while other days he did not. He testified that he did not do much supervisory work as it was not part
of his job. He agreed that part of his job was letting people know they were doing something incorrectly
and to show them how to do it correctly. He agreed that once he showed them how to do it correctly, he
observed and made sure that they continued to do it correctly.

On cross examination, Petitioner agreed that he has several hobbies outside of work. He admitted
that some of his hobbies involved doing things at shoulder height or above, including fishing and riding a
motorcycle. He testified that he hunts with a shotgun as well as a bow. He testified that he is right-
handed. He denied having any side jobs outside of his work for Respondent.

On redirect, Petitioner testified that his pain level in 2014 was aggravaled as compared to the pain
he felt in 2011 and 2012. When asked what prompted him to say something was wrong in 2014,
Petitioner responded that he felt he had better say something before something really bad happened. He
testified that the pain got worse and progressed, going down both his left and right shoulders. He testified
that he had a left shoulder condition in 2011, but not the right shoulder. He denied having any problems
with his right shoulder when he was released by Dr. Dusek.

On redirect, Petitioner agreed that he was able to go back and perform his full duty job after his
neck shoulder surgeries. He testified that both of those surgeries were “accepted” by the company and
that both of those claims were based on his doing the Lead Man job.

Ron Musenbrock was called as a witness by Respondent at the time of arbitration, He testified
that he is employed by Respondent and is currently the HR Manufacturing Specialist. He testified that he
has worked 38 years for Respondent and has worked a number of different positions, including the Lead
Person. He testified that he spent 7 years on the floor as a Lead Person. He testified that he heard
Petitioner’s testimony about the different jobs he performed as a Lead Person, but that he had not
performed the fireplace line as he was out of production when the line was started. He testified that he
had performed the paint line job, that he had not performed the air drop job, that he had operated the
brake press, that he had filled containers with parts and put those on shelves and that he had done
something similar to the welding of the tubes.

Mr. Musebrock testified that he spends about 5% of his time on the floor now and that he spends
most of the day in his office handling employee issues, He testified that he had no doubt that Petitioner
performed for Respondent the jobs he testified to. When asked the percentage of time that Petitioner
would be doing work that would involve shoulder level or above, Mr. Musebrock that it was maybe 20%
of the day. He testified that he based this estimate on the amount of units made per day and the number
of times the bins were filled per day.

Mr. Musebrock testified that he was aware that Petitioner had two prior cases and was also aware
that they settled in 2012. He testified that he heard Petitioner’s testimony that he came to him in October
of 2014, stating that he was having problems with his neck and shoulder. When asked if between 2012
when Petitioner settled his cases and October of 2014 when he said he came (o see him whether Petitioner
ever told him he was having problems with his neck or shoulders, Mr. Musebrock responded that he did
not recall Petitioner saying that. He testified that he recalled Petitioner coming to him in October of 2014
and stating that he was still having shoulder and neck pain. He denied that Petitioner asked him to
complete any type of accident report.

On cross examination, Mr. Musebrock agreed that Petitioner was a good Lead Man and
employee. He agreed that the 20% of day estimate could vary depending on what was being made. He
agreed that Petitioner might be required to perform more of someone else’s job. He agreed that the job
was very hands-on. He agreed that he had looked at the job video. He testified that he did not know why
the air drop job was not filmed nor did he know why the paint line or brake press jobs were not recorded.

3
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He testified that the only other things not recorded were that of assembly and helping other people with
their jobs.

On redirect, Mr. Musebrock testified that when Petitioner came to him in October of 2014, he did
not remember him saying that it was a work-related problem. He agreed that he was involved in the video
and that he was asked to get a job video. He denied that since Petitioner came to him in October of 2014,
that he has come to him stating that a particular job was giving him the most problem.

On redirect, Mr. Musebrock testified that probably 100% of the paint line job involved work
shoulder level or above. He testified that the parts could weight anywhere from less than a pound up to
100 pounds, and that anything that big had a hydraulic lift. He testified that the heaviest part that a person
had to manually lift for the paint line was 8 pounds,

The medical records of Dr. Dennis Dusek were enlered into evidence at the time of arbitration as
Petitioner’s Exhibit 1. The records reflect that Petitioner was seen on August 18, 2015 for bilateral
shoulder pain. It was noted that Petitioner was known from having done arthroscopic surgery on his left
shoulder on April 17, 2012, at which time he was found to have no visible bursitis but there was a strain
pattern of the supraspinatus tendon and a type I superior labral tear of the left shoulder. It was noted that
by May 25" Petitioner had advised that he was 80-90% better and that he showed full motion and
excellent strength. It was noted that Petitioner showed full unrestricted strong range of motion to his
shoulder and was returned to unrestricted duty as of May 29" after having reached maximum medical
improvement. It was noted that this was over three years ago, and that Petitioner now advised that he had
some persistent soreness in his shoulder and that he was “never 100 percent.” Tt was noted that Petitioner
noted slight increase of pain after his return to work and that by last October of 2014, he had noted pain in
the right shoulder as well that was anterolaterally located and aggravated by reaching overhead. It was
noted that Petitioner worked at Empire Comfort Systems and had done that for 23 ¥z years and was doing
repetitive overhead work especially when he hung parts on an overhead line for paint application. The
assessment was noted to be that of shoulder bursitis. Petitioner was started on a course of Meloxicam. It
was noted that Petitioner’s pain seemed to be aggravated by shoulder motion but was almost exactly
where the C5 dermatome would overlap and the tingling in his index finger as well as the adjacent two
digits was somewhat concerning for C4-5 disc disease. (PX1 ).

The records of Dr. Dusek reflect that Petitioner was seen on October 29, 2015 for his upper
extremity pain. it was noted that Petitioner remained on Meloxicam and was given shoulder subacromial
bursal injections but stated that they gave little relief. It was noted that after reviewing the results of the
radiology reading by Dr. Ruyle from August 19" it was evident that Petitioner was felt also by Dr, Ruyle
to have advanced degenerative changes at C4-5 with disc height loss and endplate spurring. It was noted
that a CT scan had been recommended by Dr. Ruyle which was ordered by Dr. Dusek, as well as an MR
of the cervical spine. It was noted that subsequent to the imaging Petitioner was to follow up with Dr.
O’Boynick as Dr. Dusek believed that most of his symptoms were probably rooted in the neck. (PX1).

The medical records of Dr. Christopher O’Boynick were entered into evidence at the time of
arbitration as Petitioner’s Exhibit 2. The records reflect that Petitioner was seen on November 13, 2015,
at which time it was noted that he was a laborer who performed a significant amount of overhead work. It
was noted that Petitioner had a long history, better than a year or more, of difficulty performing overhead
work resulting in numbness in his hands bilaterally. 1t was noted that Petitioner noticed it when he was
sleeping and that he had some stabbing pains in his shoulders. It was noted that Petitioner had had
significant surgeries in the past, including a two-level fusion in 2011 and a shoulder surgery by Dr. Dusek
in 2012. 1t was noted that Petitioner continued to have aching and complaints of pain in his shoulders
bilaterally and additionally he had numbness and tingling in his hands and fingers, which was typically
more severe when he was doing any sort of work above his head. The assessment was noted to be that of
cervical pseudoarthrosis. It was noted that Petitioner’s neurologic exam was not consistent with any
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specific radicular-type symptoms and that he had imaging that demonstrated C3-4 disc herniation as well
as juxtafusional breakdown at C4-5, which could have some affect on his nerve roots at times. It was
noted that based on his complaints, Petitioner may have carpal tunnel syndrome secondary to the pain in
his hands mostly at night and alsn when performing overhead activities. 1t was noted that an EMG of the
bilateral upper extremities was the next logical step to elucidate any sort of radicular or peripheral
neuropathy. (PX2).

The records of Dr. O’Boynick reflect that Petitioner was seen on November 23, 2015, at which
time it was noted that he had been referred to Dr. Kumar for a bilateral EMG study and had returned for
review of the results and further treatment options. The assessment was noted to be that of right and left
carpal tunnel syndrome. It was noted that Petitioner performed significant overhead activities and had
increased numbness and tingling into the hands particularly with overhead activities, with driving and
with sleeping. It was noted that Petitioner had EMG findings consistent with carpal tunnel syndrome. [t
was noted that Petitioner elected to trial injections into the bilateral carpal tunnels and would trial a wrist
brace at night on the left wrist to see if he had any relief. Petitioner was also ordered to undergo physical
therapy. At the time of the December 28, 2015 visit, it was noted that Petitioner had undergone bilateral
carpal tunnel injections with minimai response per Petitioner’s report. It was noted that Petitioner had
been trying some bracing on the left wrist at night and felt that he had some minor improvements in his
numbness, particularly in the mornings. It was noted that Petitioner most recently was doing a lot of
sandbagging of his town due to flood waters and felt that he may have aggravated his underlying issues.
[t was noted that Petitioner also continued to complain of bilateral shoulder pain, that there was pain in
and around the deltoid and that there was weakness in the rotator cuff muscles. It was also noted that
Petitioner had a pseudoarthrosis at C6-7 and some juxtafusional breakdown at C4-5. It was noted that
Petitioner had a “laundry list of issues,” that Petitioner had previous shoulder surgery which was a SLAP
repair on the left side and that he continued to have a lot of aches and discomfort about the shoulders,
particularly when performing overhead activities. 1t was noted that Petitioner had decreased rotator culf
strength on examination. It was noted that as to the pseudoarthrosis and cervical pathology, Dr.
O’Boynick thought that it was asymptomatic at that point and that Petitioner had some juxtafusional
breakdown above his construct which could result in a C5 radiculopathy but would not affect his rotator
cuff strength, It was noted that Petitioner had clinical signs as well as EMG evidence of a carpal tunnel
syndrome which did not respond to injections but had responded somewhat favorably to night bracing.
Petitioner was referred to Dr. Otto for evaluation of his shoulder complaints. It was noted that Petitioner
was given treatment options for the carpal tunnel syndrome and would be in touch. It was noted that Dr.
O’Boynick did not think that Petitioner was suffering from a pseudoarthrosis and that it would continue to
be followed conservatively. (PX2).

The records of Dr. O°Boynick reflect that Petitioner was seen on March 25, 2016, at which time it
was noted that he had a history of bilateral carpal tunnel syndrome and bilateral shoulder
pain/numbness/tingling. It was noted that Petitioner had been seen by Dr. Dusek for his shoulders as well
as Dr. Otto, that he had previous C5-C7 anterior cervical discectomy and fusion and that there was
concern for a non-union at those levels, and that he was being seen in follow-up after a C4-5 epidural with
Dr. Gahn. 1t was noted that Petitioner reported that the selective nerve root block provided significant
relief to his pain, that he still had pain in his shoulder but that his non-descript pain got better with the
injection and that his pain was 50-60% improved with the injection. It was noted that Dr. O’Boynick
would consider a C4 to C7 anterior cervical discectomy and fusion revision with extension up to C4-5,
and that they would potentially take down and try to re-graft his nonunion area at C6-7. It was noted that
Petitioner was to be seen by an ENT first to make sure that both of his vocal cords were working before
they selected a surgical approach, (PX2).

The records of Dr. O’Boynick reflect that Petitioner was seen on May 18, 2016, at which time it
was noted that he had an MRI as well as a CT of the cervical spine which confirmed non-union at C6-7 in
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addition to the spondylosis at C4-5 with some foraminal narrowing. It was noted that Petitioner was most
recently seen by an ENT for evaluation of his vocal cords which revealed complete paralysis on the side
of his previous approach. It was noted that Petitioner reported bilateral shoulder pain and mild left-sided
neck pain. It was noted that Petitioner’s occupation invelved a lot of repetitive work, “as per wife.” It
was noted that Dr. O’Boynick thought that Petitioner’s bilateral shoulder pain was related to his
Juxtafusional breakdown and foraminal stenosis at C4-5. It was noted that surgical options would include
a stand-alone device at C4-5 to address the shoulder pain versus a complete revision of the construct with
take down of the plate as well as the nonunion at C6-7 and revision fusion at C6-7 in addition to anterior
cervical discectomy and fusion at C4-5. It was noted that Petitioner and his wife were going to discuss
the options. (PX2).

The medical records of Dr. Randall Otto were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 3. The records reflect that Petitioner was seen on January 12, 2016, at which time it
was noted that he had had bilateral shoulder pain for over a year, that he had a previous SLAP
debridement in April of 2012 which initially was better but that, over the last year, he had been having
some increased pain. It was noted that Petitioner underwent some injections with minimal relief. It was
also noted that Petitioner had a history of a neck fusion and had had a nonunion at one level of his
cervical fusion, and that he also had some hand numbness which was consistent with a carpal tunnel
syndrome on EMG and nerve conduction studies. The assessment was noted to be that of pain in the
joints of the right and left shoulders. it was noted that Petitioner likely had some contribution from his
shoulders, but that he may also have some contribution of his neck which was causing him pain. It was
noted that Petitioner was recommended to undergo a trial of physical therapy as well as intraarticular
injections into both shoulders. It was noted that if this significantly improved but that Petitioner failed
conservative management, then Dr. Otto would discuss MRI scans and further treatment options as
necessary. It was noted that if the injections failed to provide any significant relief, then they would need
to concentrate more on his cervical spine as the potential culprit of his pain. (PX3).

The records of Dr. Otto reflect that Petitioner was seen on February 9, 2016, at which time it was
noted that he had minimal relief from his diagnostic injections into the glenohumeral joints, The
assessment was noted to be that of cervical pseudoarthrosis. It was noted that Dr. Otto did not
recommend evaluating with any MRI scans, as it was most concerning that the shoulders were not the
issue because he did not get any relief from the cortisone injections. Pelitioner was recommended to
undergo bilateral nerve root injections at C5 to see if these alleviated the pain in the neck and shoulders
and if they did, Petitioner would continue to follow up with Dr. O’Boynick for that. It was noted that if
they failed to provide relief, a referral to pain management would be recommended. (PX3).

The medical records of Dr. Ashok Kumar were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 4. The records reflect that Petitioner was seen on January 22, 2016 for bilateral
shoulder pain. It was noted that Petitioner was being seen at the request of Dr. Otto for bilateral shoulder
intraarticular injections and that Petitioner had had chronic shoulder issues for some time. It was noted
that Petitioner had a previous left-sided shoulder arthroscopic shaving of the superior glenoid labrum
SLAP Type 1 tear by Dr. Dusek in 2012, which Petitioner felt helped him temporarily. It was noted that
Petitioner had had injections in the shoulder before and that he had a history of a cervical spine fusion. [t
was noted that Petitioner’s current pain was bilaterally in the shoulder region anteriorly with worsening of
pain on motion. Petitioner underwent bilateral shoulder intraarticular injections under fluoroscopy.
(PX4).

The medical records of Dr. Richard Gahn were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 5. The records reflect that Petitioner was seen on February 19, 2016, at which time it
was noted that he complained of persisting pain involving the neck, shoulders and proximal upper
extremities. It was noted that Petitioner stated this had been problematic for the past 1% years and that
the pain was constant to some degree but in general was worsened with various movement and activities.
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It was noted that it was improved somewhat with applying ice. It was noted that Petitioner noted
intermittent associated tingling and numbness involving the proximal areas of the upper extremities as
well as a feeling of weakness. It was noted that Petitioner’s current problem started on October 9, 2014
and was caused by lifting. twisting, hending and pulling and that he was injired ai work. it was noted
that in the past, Petitioner had undergone physical therapy to treat the problem. Petitioner underwent a
cervical epidural steroid injection targeted at C4-5, (PX5).

The records of Dr. Gahn reflect that Petitioner was seen on March 4, 2016, at which time it was
noted that he had no new numbness, tingling or weakness. It was noted that Petitioner had no problems
with his first injection. It was noted that Petitioner felt that the pain was unchanged since the last
procedure. A second cervical epidural steroid injection was performed on that date. At the time of the
March 18, 2016 visit, it was noted that Petitioner's two cervical epidural steroid injections targeted at C4-
5 had not helped much with his neck and shoulder symptoms and that he continued with his Tramadol
and Aleve. It was noted that Petitioner had no new numbness or weakness. It was noted that a discussion
was had regarding trying a CS5 selective nerve root block. It was noted that Petitioner stated that his lcft-
sided pain was more severe than his right. The records reflect that a selective nerve root block — left at
C4-5 was performed on that date. it was noted that Petitioner indicated he would be following up with
Dr. O’Boynick. (PX35).

The medical records of Dr. Mark Szewsczky were entered into evidence at the time of arbitration
as Petitioner’s Exhibit 6. The records reflect that Petitioner was seen on April 29, 2016 for a vocal cord
evaluation. It was noted that Petitioner had had previous cervical spine surgery through an anterior
approach. It was noted that Petitioner needed a second surgery and that an approach through the left side
was preferred. It was noted that Petitioner’s exam, including endoscopy, showed either a very dense
paresis or perhaps total paralysis of the right vocal cord. It was noted that given the paresis on the right
hand side, any surgical intervention around the left recurrent laryngeal nerve should be approached with
extra caution. (PX6).

The Interpretive Report for x-rays of the bilateral shoulders dated August 18, 2015 was entered
into evidence at the time of arbitration as Petitioner’s Exhibit 7. The report reflects that the films were
interpreted as revealing no sign of congenital, metabolic or neoplastic disease, nor any fracture,
dislocation or calcification. (PX7).

The Interpretive Report for x-rays of the cervical spine dated August 19, 2015 was entered inlo
evidence at the time of arbitration as Petitioner’s Exhibit 8. The report reflects that the films were
interpreted as revealing (1) ACDF C5/6 with solid C5/6 fusion but persistently visible interspace at C6/7;
CT would better evaluate the degree of fusion across these segments if indicated; (2) advanced
degenerative changes C4/5 with disc height loss and endplate spurring. (PX8).

The Interpretive Report for x-rays of the cervical spine dated May 18, 2016 was entered into
evidence at the time of arbitration as Petitioner’s Exhibit 9. The report reflects that the films were
interpreted as revealing instrumented fusion from CS5 to C7; what looks to be a nonunion at C6-7; there
may be some evidence of some hallowing around the screws in the most inferior aspect of the construct
but the screws in C5 and C6 appear to be intact; the AP view shows relatively reasonable alignment; C4-5
does have a iot of spondylosis; some spurring along the posterior margin of the body as well at C4-5; may
have a little bit of uncovertebral joint hypertrophy at C4-5 as well. (PX9).

The Interpretive Report for the CT of the cervical spine dated November 6, 2015 was entered into
evidence at the time of arbitration as Petitioner’s Exhibit 10. The report reflects that the films were
interpreted as revealing (1) markedly degenerative disc at C4-C5 with sclerotic change of the endplates
and about 3 mm pseudoretrolisthesis of C4 against C5 with marginal spurs; (2) completely fused C5-C6
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disc level with hardware in good position; (3) incomplete fusion of C6-C7 with lucencies surrounding the
lower screws in the body of C7, could be loose screws. (PX10).

The Interpretive Report for the MRI of the cervical spine dated November 6, 2015 was entered
into evidence at the time of arbitration as Petitioner’s Exhibit 11. The report reflects that the films were
interpreted as revealing (1) post-operative changes C5/6 and C6/7 with metallic artifact; (2) left-sided disc
herniation at C3/4 possibly affecting the left C4 root; (3) moderate to advanced degenerative changes at
C4/5 which appear progressed since the previous with bilateral foraminal narrowing; either of the C5
roots could be affected. (PX11).

The Interpretive Report for the EMG/Nerve Conduction Study dated November 19, 2015 was
entered into evidence at the time of arbitration as Petitioner’s Exhibit 12. The report reflects that the
study was interpreted as revealing (1) electrodiagnostic evidence of bilateral median sensory-motor focal
neuropathy at the wrists consistent with a clinical diagnosis of bilateral carpal tunnel syndrome; motor
and sensory latencies are mild-moderately prolonged bilaterally; (2) normal bilateral ulnar and superficial
radial nerve conductions; (3) needle EMG of bilateral upper extremity showed no denervation of selected
muscles supplied from C5-T1 roots; chronic motor unit abnormalities were noted in few muscle groups
bilaterally. It was noted that Petitioner had bilateral hand and fingertips numbness for few months;
symptoms may be worse at night; Flick sign is positive; no weakness; previous neck fusion and also lefi
shoulder surgery; currently denies any major neck or radicular pain. (PX1 2).

The medical records of ATI Physical Therapy were entered into evidence at the time of
arbitration as Petitioner’s Exhibit 13. The records reflect that Petitioner underwent an initial evaluation
on January 18, 2016. It was noted that the primary complaint was that of severe bilateral shoulder pain
that got worse with activity especially at work. It was noted that Petitioner described the pain as in the
joints. It was noted that Petitioner had had shoulder problems since 2009, that he had had physical
therapy on and off and that he also had a SLAP repair on his left shoulder in 2012. It was noted that in
the fall of 2014 Petitioner noticed increased pain in both of his shoulders, that they were progressively
getting worse and that he was scheduled for injections in his bilateral shoulders on January 22™. The
records reflect that Petitioner underwent physical therapy for the timeframe of January 18, 2016 through
February 8, 2016. At the time of the January 27, 2016 visit, it was noted that Petitioner felt great on
Monday after treatment but that all of his pain returned after working a full day on Tuesday. At the time
of the January 29, 2016 visit, it was noted that Petitioner reported feeling the same and that work
aggravated his symptoms yesterday. At the time of the February 1, 2016 visit, it was noted that Petitioner
stated that his shoulders hurt a lot during a work day and that he did get some relief following therapy. At
the time of the February 3, 2016 visit, it was noted that work continued (o aggravate Petitioner’s bilateral
shoulder pain. At the time of the February 8, 2016 visit, it was noted that Petitioner had continued pain in
his bilateral shoulders afier working. The Discharge Summary dated February 8, 2016 noted that
Petitioner continued to present with impairments involving range of motion, strength and pain. (PX13),

The transcript of the deposition of Dr. Christopher O’Boynick was entered into evidence at the
time of arbitration as Pelitioner’s Exhibit 4. Dr. O'Boynick testified that he is a board-eligible
orthopedic spine surgeon. He testified that Petitioner’s initial visit occurred on November 13, 2015, at
which time he identified himself as a laborer who performed significant overhead work and had a long
history with difficulty performing overhead work resulting in numbness in his hands bilaterally and that
he had pain in his shoulders. He testified that Petitioner had a previous two-level fusion in 2011 and a
surgery by Dr. Dusek in 2012 but that he continued to have shoulder pain and issues. He testified that
Petitioner’s main comments were tingling and pain in the hands and numbness and bilateral shoulder
pain. He testified that Petitioner had severa] injections in the shoulder along with some at the base of the
neck, but had gotten no relief, (PX14),
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Dr. O’Boynick testified that Petitioner had a healed surgical scar on the shoulder and on the neck,
but that his clinical exam did not have a whole lot of identifiable pathology. He testified that overall he
thought Petitioner’s exam was relatively benign except for his complaints of pain. He testified that the
MRI from November 6. 2015 showed a left-sided dise herniation at the C3-4 level aloig wiil soie
degenerative changes at the C4-5 level above his previous construct, which he thought could be causing
some pressure on the C5 nerve root. He testified that Petitioner most likely had a nonunion of the fusion
at C6-7. He testified that his assessment was that of a cervical pseudoarthrosis with neck pain and
shoulder pain as well as some juxtafusional breakdown with C4-5 with foraminal stenosis. He testified
that he recommended an EMG of the bilateral upper extremities, which was done by Dr. Kumar on
November 19, 2015 and showed bilateral carpal tunnel syndrome. (PX14).

Dr. O’Boynick testified that at the time of the November 23, 2015 visit, they went over his EMG.
He testified that they set Petitioner up with some injections into the carpal tunnel as well as putting him in
a brace at night to try to alleviate some of the hand symptoms. He testified that Petitioner returned on
December 28", at which time he noted that the injections gave him minimal relief. He testified that
Petitioner had been trying the bracing of the left wrist at night and thought he might have some minor
improvements in the numbness particularly in the morning, but overall not a lot of improvement. He
testified that Petitioner had been doing some work with sandbagging but was continuing to complain of
bilateral shoulder pain, and that his pain was in and around the deltoids with some weakness in rotator
cuff strength testing, He testified that Petitioner had some pain with resistive testing of the rotator cuff
and that his strength was a little weak, worse on the left. He testified that he though the juxtafusional
breakdown above the construct could be resulting in a C5 radiculopathy that would give bilaterai shoulder
pain and some weakness from the pain. He testified that he referred Petitioner to Dr. Otto for a shoulder
evaluation. (PX14).

Dr. O’Boynick testified that Dr. Otto saw Petitioner on January 12, 2016 and February 9, 2016,
and that he noted that Petitioner had really no improvement after the intraarticular injections. He testified
that he then set Petitioner up for C5 nerve root injections. He testified that Petitioner returned to him on
March 25, 2016 and that in the interim Petitioner had been set up with Dr. Gahn, a pain management
physician who performed a C4-5 epidural. He testified that Petitioner reported significant improvement
in his pain and that his nondescript pain in and around his shoulders was improved 50-60% per his report.
He testified that Petitioner had a C4-5 spondylosis with foraminal stenosis and nerve root irritation,
particularly the C5 nerve root, and that he had a positive response to the injection. He testified that the
discussion was that of whether to take off the entire construct and revise or selectively address the 4-5
level and leave the pseudoarthrosis alone. (PX 14),

Dr. O’Boynick testified that he saw Petitioner again on May 18, 2016 as he had sent him for
additional testing on the vocal cords. He testified that Dr. Sedgwich did a fiberoptic laryngoscopy and
identified paralysis of the nerve roots on the right side, so any procedure would have to be done through
the same side with the risk of injuring his one working vocal cord. He testified that it was abnormal for it
to be paralyzed but that it was very common after having an anterior cervical surgery. He testified that on
that date Petitioner’s wife described a lot of overhead repetitive work that was involved in Petitioner’s
work. He testified that a decision had not been made as to which procedure to perform, but that he would
most likely do a revision and take ofT the previous hardware, take down the nonunion at the 6-7 level and
place new bone and graft. He testified that typically his goal was to have patients back at three months
with full duty without restriction unless there was some delay or issue with healing. (PX14).

Dr. O’Boynick testified that in comparing the old diagnostic studies (post first surgery) with the
new diagnostic studies, there had been advancement of his spondylotic segment and the foraminal
stenosis at the C4-5 level. He testified that he thought that Petitioner’s symptoms were primarily coming
from the C4-5 level. He testified that symptoms that would be emanating from the nonunion would
typically be that of an axial neck pain and generalized discomfort in the neck. He testified that the
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shoulder pain was coming from the C4-5 level and that it was Petitioner’s good response with the
injection that made him think it was the nerve root that was causing the problem. (PX 14},

When posed with a hypothetical question as to Petitioner’s job duties assembling fire place boxes,
Dr. O’Boynick testified that he believed Petitioner’s job duties aggravated his condition of ill-being, He
testified that Petitioner had spondylotic segment that created foraminal stenosis and that when doing work
above shoulder height looking up and taking things and putting them up to extend the neck and then
flexing it, one was constantly going to pinch the nerve and aggravate it and that this was that made the
shoulders hurt if it was the C5 nerve root. (PX14).

Dr. O’Boynick testified that if Petitioner had the surgery, he anticipated his being able to return to
his duties and would anticipate that his pain would be improved. He testified that the pseudoarthrosis was
unrelated and was the failure of the previous surgery and that C4-5 was his current problem that related to
his shoulder. He testified that movement of the neck would aggravale the pseudoarthrosis and cause pain.
(PX14).

On cross examination, Dr. O'Boynick agreed that he was leaning towards recommending lhllz
anterior cervical discectomy and fusion at C4-5, removal of the hardware at C6-7 and replacing it
anteriorly. He testified that the pathology at C4-5 in and of itself could cause the neck pain that Petitioner
had been complaining of. He testified that there was no way to establish the amount of pain, if any, that
was coming from the C6-7 level. He agreed that he proved that C4-5 was symptomatic because the
selective nerve root block gave Petitioner good relief of his symptoms. He testified that he believed that
for Petitioner, the amount of arthritis that he had posteriorly in the facel joints made disc replacement a
bad option. He agreed that the CT done in 2015 picked up the facet joint arthritis. He testified that he did
not have any concerns about the lefi-side disc herniation at C3-4 because clinically, Petitioner did not
seem to complain of anything that would be related to the C4 nerve root irritation. He agreed, however,
that there was concern about a fusion at C4-5 potentially putting additional stress on C3-4 down the line.
(PX14).

On cross examination, Dr. O’Boynick testified that the fusion at C5-6 and C6-7 likely played a
role in the developing of the arthritic change and the pathology currently noted at C4-5. He agreed that
the condition at C4-5 could develop to its current state just through normal degeneration and contribution
from the prior fusion irrespective of what type of job Petitioner had. He denied ever asking Petitioner to
complete a formal job description and testified that he discussed with him what his job involved as well
as the information as provided in the hypothetical. He agreed that if Petitioner had been doing the same
work activities for 2 or 2 % years, this could change his causation opinion as to whether the work
activities were aggravating or contributing to the need for the surgery he had recommended. (PX14).

On cross examination, Dr. O’Boynick agreed that Dr. Dusek referred Petitioner to him. He
agreed that he was the spine expert while Dr. Dusek focused on more general orthopedics. He agreed that
at the time of the August 18, 2015 examination, Dr. Dusek noted that Petitioner in both shoulders had
excellent muscle strength and tone. He agreed that the motor strength was noted to have been normal as
well. He agreed that at the time of his first visit on November 13, 2015, his examination of Petitioner’s
neck was for the most part pretty normal. He testified that Petitioner had bilateral shoulder tenderness
over the deltoids and the acromions but had otherwise a normal shoulder examination on that date. He
agreed that afier he saw Petitioner afier the nerve conduction study was done, he was looking primarily at
carpal tunnel syndrome. He testified that he discussed with Petitioner the potential for carpal tunnel
releases, but that he was not interested in the procedure and it was not pursued any further. He agreed
that up until November 23, 2015, he had not done a full work-up of the neck and there was no
recommendation for cervical spine surgery at that point in time. (PX14).
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On cross examination, Dr. O’ Boynick agreed that at the time of the December 28" visit he noted
that Petitioner had some weakness in the rotator cuff muscles. He agreed that this could come from the
rotator cuff itself or a component of C4-5. FHe agreed that the activities that Petitioner described
performing sandbagging could explain the hasis and the change of exam findings from carlicr in 2015 to
when he examined Petitioner in December of 2015. He testified that he did not think that the activities
that Petitioner described as sandbagging could be contributing to the need for the cervical spine surgery
he recommended because there was evidence that Petitioner had the problem before. He testified that
Petitioner complained before and that this was why he was seen by himself and Dr. Duek, and that while
the sandbagging may have aggravated it more, it was already there. (PX14).

On cross examination, Dr. O’Boynick testified that he did not believe that he ever discussed with
Petitioner any of his activities outside of work. He agreed that it was his opinion that the moving of the
neck was contributing to the need for surgery more than the use of the arms. He agreed that the hobbics
Petitioner listed on the 2011 FCE would require flexion of the neck that could aggravate his condition at
C4-5, and that the hobbies that could potentially be affecting his condition were those of weightlifting,
hunting, fishing, shooting and perhaps bicycling. (PX14).

On redirect, Dr. O’Boynick agreed that in reviewing the case in hindsight, he felt that the surgical
recommendation was probably in play as of the first time that he saw Petitioner. He testified that if they
had not gone down the road of carpal tunnel and were treating Petitioner more as a mechanical shoulder
pain initially, they would have been working on the C4-5 diagnosis long before. He agreed that he had to
go down those paths to rule it out and that this was part of the investigative side of medicine. (PXi4).

The Medical Bills Exhibit was entered into evidence at the time of arbitration as Petitioner’s
Exhibit 135.

The transcript of the deposition of Dr. Matthew Gornet was entered into evidence at the time of
arbitration as Respondent’s Exhibit 1. Dr. Gornet testified that he is a board-certified orthopedic surgeon
whose practice is devoted to spine surgery. He testified that he performs muiti-level spine surgery as well
as performing a lot of revision surgeries. He testified that he performed a records review and authored a
corresponding report dated March 16, 2017. He testified that he was provided various medical records
and diagnostic imaging, as well as a job video purporting to show some of the work activities that
Petitioner performs for Respondent. He agreed that he was asked to address whether the need for a
proposed spine surgery was related to his work activities for Respondent since July of 2012 when
Petitioner had settled a prior case. (RX1). .

Dr. Gomet testified that Petitioner had an MRI of the cervicai spine on May 13, 2010 and that he
felt the films were of diagnostic quality. He agreed that the report indicated that the indication for the
study was neck pain with left arm pain and numbness. He testified that his impression of the films was
that there was disc pathology present at three levels, i.e., C4-5, C5-6 and C6-7. He testified that the
pathology showed not only loss of disc height and central disc protrusions, but also a strong structural
indication of an annular tear at C4-5. He testified that the findings would cause neck pain and would
cause symptoms to the lefR upper extremity. He testified that he has performed the anterior cervical
discectomy and fusion at C5-6 and C6-7 procedure many times and that he is currently performing more
of the disc replacement procedures. He testified that studies reflected that patients had higher patient
satisfaction, earlier return to work, better functional outcomes and fewer revision surgeries. He testified
that the revision rate with multilevel cervical fusions was high given adjacent level stresses placed on the
cervical spine and that patients did not tend to heal. (RX1).

Dr. Gornet testified that Petitioner had a pseudoarthrosis or failed fusion at the C6-7 level. He
testified that a failed fusion at that level could produce ongoing neck pain. He testified that in his review
of the medical records and FCE, Petitioner never became totally asymptomatic. He testified that he has
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reviewed the cervical MRI films of November 6, 2015, and that in his opinion the films revealed findings
consistent with a failed fusion at C6-7, significant deterioration of the disc at C4-5 and disc pathology at
C4-5 greater on the left than the right. He testified that he believed that Petitioner's fusion as performed
by Dr. Poulos at C5 to C7 was essentially the factor of why Petitioner deteriorated so rapidly and was
consistent with the disc pathology that was seen and witnessed in 2010. (RX1). ’

After being posed with the hypothetical assumption that Petitioner was pulling parts that weigh
20-30 pounds, putting them in a crate and carrying the crate as well as performing 20-30% overhead work
at his job and having been asked whether he believed Petitioner’s work activities would have contributed
to the need for the revision in part and additional surgery recommended by Dr. O'Boynick, Dr. Gornet
testified that he did not believe that the work activities contributed to the need. He testified that it may
make him more symptomatic, but that this was something that was present from the very beginning back
in 2010. He testified that Petitioner’s need for surgery was directly based on the decision to fuse C5-6
and C6-76, and that his failed fusion was based on that as well. He testified that the deterioration seen
was not something seen by simple work activities in two years, but rather was a direct result of the choice
of surgery that was performed. (RX1 3

On cross examination, Dr. Gornet testified that he would have recommended either doing a single
or double level disc replacement depending on Petitioner’s pathology. He testified that you could do less
with disc replacements because you were retaining motion. He testified that a single level fusion
increased the intradiscal stress by 150-300%, so having two fusions present, coupled with already
showing disc pathology on the ieft side at C4-5, Petitioner was a set-up to have early failure. He testified
that he believed that Petitioner’s work activities as he saw in the video would easily make him more
symptomatic and that he did not believe the work activities played a bearing in this situation because he
believed it was going to occur independent of Petitioner’s work activities. He testified that Petitioner was
set up by the surgical plan to have this occur, even if he never worked another day in his life. (RX1).

On cross examination, Dr. Gornet admitted that the shoulder-related records he had were from
2013. He agreed that there was a gap where he was not sure of what Petitioner’s complaints were. He
testified that one possibility was that Petitioner had no symptoms, that it was possible that Petitioner had
ongoing symptoms that did not warrant medical treatment and that it was also possible that Petitioner had
ongoing symptoms that warranted medical treatment. {RX1D).

On cross examination, Dr. Gornet testified that if you fused a patient to a disc that already had
significant pathology, it was a predictable sequence that you would have that level “go” because of
increasing stresses. He testified that the study was performed by Dr. Hildebrand, and that he quoied
approximately 33% at about ten years for a cervical fusion. He testified that it varied depending on the
age of the patient and the quality of the disc that was fused, and that a younger patient would tend to have
a better result longer term because their adjacent discs were much healthier, (RX1).

On cross examination, Dr. Gornet testified that as to restricting overhead work with an individual
with a fusion, he took the individual specifically and did not know if he would have done it with this
particular patient but that this was the type of restriction that he often limited because he believed it may
help their symptoms. He testified that he did not know if limited overhead activity resulted in less
adjacent level failures. (RX1),

On cross examination, Dr, Gornet testified that in his experience, patients with a failed fusion
usually had some ievel of symptoms if you compared them to patients who did not. He testified that it
may be tolerable for them, but they were still symptomatic, relatively speaking, to a solid fusion. He
agreed that physicians operated on patients based on their quality of life and their symptoms. He agreed
that there was a progression to where both Petitioner’s left and right shoulders were affected by pain. He
agreed that Petitioner’s right shoulder would be a different or new complaint as compared to his previous
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complaints of neck pain and left shoulder pain. He testified that this would be a change in Petitioner’s
original symptom presentation. On cross examination, Dr. Gornet testified that if Petitioner were his
patient he would probably replace the discs at C3-4 and C4-5 and revise the failed fusion at C6-7 based
on the MRI of 2015, (RX1).

On cross examination, Dr, Gornet testified that when he received the materials, he did not recall
whether he knew about any of the overhead work that Petitioner was doing. He testified that he did not
recall the video at the time of the deposition. He testified that he did not have any video evidence of
Petitioner working overhead. He agreed that there were a lot of prior medical records that were made
available to him. He testified that he did not believe that he had the prior IME report of Dr. Petkovich.
He agreed that he was not provided with any job study that revealed any kind of time analysis of what
Petitioner did during the workday for Respondent. He testified that his recollection was that Petitioner
worked on painting involved with the building of fireplaces. (RX1).

On cross examination, Dr. Gornet testified that the work activities were not the reason why
Petitioner needed surgery and that it was because his pathology was present from the very beginning. He
testified that this was a known sequela, and that it was, in his opinion, a poor decision plan to begin and
was going to occur independent of whether Petitioner went back to work at all. He testified that this,
coupled with the fact that his pseudoarthrosis was there and was never appropriately diagnosed or
evaluated, all of these factors had to do with his original work injury and not any new activities, which
was why he did not believe it was causally connected. He testified that one could not say within a
reasonable degree of medical certainty that Petitioner’s condition was related to the work activities when
the literature was so clear that an adjacent level failure was a direct result of the surgical choice. He
testified that because he believed it would have occurred anyway, independent of whether or not
Petitioner went to work, he could not state within a reasonable degree of medicat certainty that
Petitioner’s work activities contributed in any way in this particular situation. (RX1).

The Settlement Contracts for Case Nos. 10 WC 10995 and 12 WC 06821 were entered into
evidence at the time of arbitration as Respondent’s Exhibit 2, The Settlement Contract Lump Sum
Petition and Order for 10 WC 10995 indicated that Petitioner alleged a repetitive trauma injury to the
cervical spine for an alleged date of accident of December 2, 2009. The contract was approved on July
17, 2012 and it was noted that the claim was settled for 25% loss of use of the body as a whole. The
Settlement Contract Lump Sum Petition and Order for 12 WC 6821 indicated that Petitioner alleged a
repetitive trauma injury to the left shoulder for an alleged date of accident of December 7, 2011. The
contract was approved on December 12, 2012 and scitled for 20% loss of use of the left arm, or
approximately 10% loss of use of the body as a whole. (RX2).

The medical records of Dr. Nicholas Poulos were entered into evidence at the time of arbitration
as Respondent’s Exhibit 3. The records refiect that Petitioner was seen on July 3, 2010, at which time it
was noted that on December 2, 2009 he began to develop progressive neck pain that radiated into the left
arm. It was noted that Petitioner localized the pain to the left shoulder and posterolateral aspect of his
arm, and that there was some non-dermatomal numbness and paresthesias in his left hand. It was noted
that because the “epicenter” initially seemed to be in his left shoulder, Petitioner was evaluated by Dr.
Johnston from Orthopedics and that he had had two steroid injections in the shoulder that did not help. It
was noted that Petitioner had also had physical therapy. It was noted that clinically, Petitioner had some
radicular pain into his proximal arm that may be consistent with a radiculopathy and that radiographically,
Petitioner had C5-C6 and C6-C7 foraminal stenosis. It was noted that Petitioner was recommended to
undergo a lefi-sided epidural injection at both of those levels. (RX3).

The records of Dr. Poulos reflect that Petitioner was seen on July 29, 2010, at which time it was
noted that he was being treated for a cervical radiculopathy. It was noted that they were still waiting
approval for the cervical epidural injection. At the time of the August 23, 2010 visit, it was noted that
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Petitioner continued to have left arm pain and that he was working in a light duty capacity. It was noted
that the cervical epidural injection had not yet been authorized. At the time of the October 18, 2010 visit,
it was noted that Petitioner underwent a left C5-C6 and C6-C7 epidural injection two weeks ago and that
it only helped for one day. It was noted that Petitioner was recommended a two-level cervical
discectomy, interbody fusion and plate stabilization. At the time of the October 25, 2010 visit, it was
noted that Petitioner continued to have left arm pain and had failed conservative therapy. It was noted
that surgery was discussed that the approval had been sought. (RX3).

The records of Dr. Poulos reflect that Petitioner was seen on January 3, 2011, at which time it
was noted that he continued to have left arm pain. It was noted that Petitioner had known disc herniations
at C5-C6 and C6-C7 and that a two-level cervical discectomy, interbody fusion and piate stabilization had
been recommended. It was noted that Petitioner wished to proceed and that approval had been given.
The Operative Report dated January 5, 2011 noted that Dr. Poulos performed (1) C5-C6 and C6-C7
anterior cervical discectomy for decompression of spinal cord and nerve roots; (2) anterior interbody
fusion; (3) Stryker anterior plate stabilization; and (4) demineralized bone matrix putty, for a pre- and
post-operative diagnosis of C5-C6 and C6-C7 foraminal stenosis. (RX3).

The records of Dr. Poulos refiect that Petitioner was seen on January 13, 2011, at which time it
was noted that clinically he was doing great. It was noted that Petitioner’s left arm was completely
resolved and that post-operative rehabilitation was to begin in a week. At the time of the February 7,
2011 visit, it was noted that Petitioner was clinically doing great and that his left arm pain had completely
resolved. It was noted that Petitioner only had a little discomfort when he fully abducted his arm above
the shoulder and that this was only mild pain in the left shoulder joint itself. It was noted that the plan
was for acute post-operative rehabilitation for two more weeks and then moving into work conditioning
and work hardening. It was noted that Petitioner was happy with the result. At the time of the February
21, 2011 visit, it was noted that clinically Petitioner was doing great and that the left arm pain was gone.
It was noted that Petitioner was to complete his acute post-operative rehabilitation that week and that he
would transition to work conditioning and work hardening. (RX3).

The records of Dr. Poulos reflect that Petitioner was seen on March 28, 2011, at which time jt
was noted that he had completed 3% weeks of work conditioning and work hardening. It was noted that
other than a little soreness in his shoulder for which he was using over-the-counter medications, Petitioner
felt great. [t was noted that Petitioner’s pre-operative radicular complaints had completely resolved. It
was noted that an FCE was completed and reviewed, and that Petitioner’s current level of functioning was
consistent with his pre-injury job demand level. Petitioner was instructed to return to work in one week at
full duty, no restrictions. At the time of the May 19, 2011 visit, it was noted that Petitioner was doing his
old job without difficulty and had had no recurrent left arm pain. Petitioner was released to full duty, no
restrictions and was released. It was noted that no further follow-up would be required. (RX2).

The Interpretive Report for the MRI of the cervical spine dated May 13, 2010 was entered into
evidence at the time of arbitration as Respondent’s Exhibit 4. The report reflects that the films were
interpreted as revealing mild cervical spondylosis greatest at C5-6 and C6-7; disc bulge and uncovertebral
Joint osteophytes contribute to bilateral neural foraminal narrowing, somewhat greater on the left side as
described. The history was noted to be that of neck pain with left shoulder and arm pain; left arm
numbness. (RX4).

The FCE report dated March 21, 2011 was entered into evidence at the time of arbitration as
Respondent’s Exhibit 5. It was noted that overall test findings, in combination with clinical observations,
suggested the presence of high levels of physical effort on Petitioner’s behalf and that there was also
presence of minor inconsistency to the reliability and accuracy of Petitioner’s reports of pain and
disability. It was noted that Petitioner was capable of performing the physical demands of his pre-injury
job. (RXS3).
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The St. Elizabeth’s Physical Therapy and Work Conditioning records dated December [0, 2009
through March 18, 2011 were entered into evidence at the time of arbitration as Respondent’s Exhibit 6.

The Work Conditioning Re-Evaluation dated March 18, 2011 noted that Petitioner was discharged as his
work nnnditinning gnal: had heen achieved  (RXA)

The medical records of Dr. Dennis Dusek dated March 7, 2012 through May 25, 2012 were
entered into evidence at the time of arbitration as Respondent’s Exhibit 7. The records reflect that
Petitioner was seen on March 7, 2012, at which time it was noted that he had worked for Respondent for
20 years and had started having left shoulder pain originally in roughly November of 2009. It was noted
that the pain in the shoulder was overshadowed by what sounded like radicular pain into the left arm. It
was noted that it was reported specific to the shoulder in December of 2009 and that Petitioner had seen
Dr. Golrdon, the company physician, who sent him to physical therapy. It was noted that Petitioner
ultimately saw Dr. Johnson who ordered an MRI of his shoulder and gave him two cortisone injections to
the shoulder which helped but only temporarily. It was noted that according to Petitioner, the MRI had
shown a “pinhole tear of the rotator cuff.” It was noted that the radicular pain in the left arm worsened to
such a time that he had a cervical fusion in January of 2011, that he was off work following the fusion and
that he was reieased to work in September of 2011. It was noted that Petitioner noted excellent relief of
the radicular pain down his left arm following the cervical fusion but that after he began back at work at
Respondent, he began insidiously to note recurrence of pain in his feft shoulder, which he had not noted
prior to November of 2009. The clinical impression was noted to be that of left shoulder pain. A repeat
MRI was ordered at that time and was performed on March 13, 2012 and interpreted as revealing (1)
distal supraspinatus tendinopathy with small partial undersurface tear at the insertion but no complete tear
or retraction; (2} mild acromioclavicular spurring without impingement. (RX7).

The records of Dr. Dusek reflect that he authored a letter dated March 30, 2012 to Gallagher
Bassett, noting that Petitioner had recommended arthroscopic surgery. The Operative Report dated April
17, 2012 indicated that Petitioner underwent left shoulder arthroscopic shaving of the superior glenoid
labrum (type 1 SLAP tear) for a pre-operative diagnosis of left shoulder rotator cuff strain, rule out rotator
cuff tear and a post-operative diagnosis of left shoulder rotator cuff strain with type I SLAP tear. At the
time of the April 24, 2012 visit, it was noted that Petitioner indicated that the shoulder was still sore but
that he [thought his pain may be slightly better already than prior to surgery but that he had not been
stressing it since the surgery. It was noted that the type I SLAP tear only required shaving and no repair
of the labrum, so therefore his overall rehabilitation should be much quicker. It was noted that given
Petitioner’s overall good range of motion and strength, Dr. Dusck did not believe that he needed formal
physical therapy. At the time of the May 25, 2012 visil, it was noted that Petitioner was doing very well
and stated that he had 80-90% pain relief in the left shoulder, and that he showed full motion and
excellent strength. It was also noted that Petitioner showed unrestricted strong range of motion to his
shoulder. It was noted that Petitioner could return to work full duty as of Tuesday, May 20", 1t was
noted that Petitioner had reached maximum medical improvement and could return on an as needed basis.
(RX7).

The Job Video was entered into evidence at the time of arbitration as Respondent’s Exhibit 8.

CONCLUSIONS OF LAW

With respect to disputed issues (C) and (F), given the commonality of facts and evidence relative
to both issues, the Arbitrator addresses those jointly.
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The Arbitrator finds that Petitioner failed to prove that he sustained accidental injuries that arose
out of and in the course of his employment with Respondent on October 1, 2014, and that his current
condition of ill-being is causally related to his work activities.

In so concluding that Petitioner failed to prove that he sustained accidental injuries that arose out
of and in the course of his employment with Respondent, at the outset the Arbitrator notes that as part of
the prior settlement agreement in Case No. 10 WC 10995, Petitioner waived his rights under Section 8(a)
of the Act and it was specifically indicated that the settlement was based on Petitioner’s present condition,
(RX2). Petitioner admitted at the time of arbitration, however, that he was still symptomatic in the
cervical spine after conclusion of this treatment for the alleged date of accident of December 2, 2009 as
referenced in the settlement contract for Case No. 10 WC 10995, Similarly, the same holds true for
Petitioner’s issues with the left shoulder as contained in the settlement agreement set forth in Case No. 12
WC 6821. (RX2). Given Petitioner’s admission of ongoing sympiomology in both the neck and left
shoulder subsequent to settlement contract approval for the prior claims, the Arbitrator finds that
Petitioner waived his rights to additional medical treatment for those body parts — which are specifically
overlapping with and temporally related to the complaints made in the current case at hand — as part of his
prior settlement agreements. (RX2).

Furthermore, the Arbitrator finds the opinions of Dr. Gornet to be more persuasive than the
opinions provided by Dr. O’Boynick. After being posed with the hypothetical assumption that Petitioner
was pulling parts that weigh 20-30 pounds, putting them in a crate and carrying the crate as well as
performing 20-30% overhead work at his job and having been asked whether he believed Petitioner’s
work activities would have contributed to the need for the revision in part and additional surgery
recommended by Dr. O’Boynick, Dr. Gornet testified that he did not believe that the work activities
contributed to the need. Dr. Gornet testified that Petitioner’s need for surgery was directly based on the
decision to fuse C5-6 and C6-76, and that his failed fusion was based on that as well. He testified that the
deterioration seen was not something seen by simple work activities in two years, but rather was a direct
result of the choice of surgery that was performed. (RX1). That said, in light of Petitipner’s waiver of his
rights to future medical treatment under Section 8(a) as part of the settlement terms in Case No. 10 WC
10995, the Arbitrator finds that failed to prove that he sustained accidental injuries that arose out of and in
the course of his employment with Respondent on October 1, 2014, and that his current condition of ill-
being is causally related to his work activities.

The Arbitrator notes that while Dr. O’Boynick, when posed with a hypothetical question as to
Petitioner’s job duties assembling fire place boxes, testified that he believed Petitioner’s job duties
aggravated his condition of ill-being and that that when doing work above shoulder height looking up and
taking things and putting them up to extend the neck and then flexing it one was constantly going to pinch
the nerve and aggravate it. (PXi4). At the time of arbitration, however, Petitioner proffered no such
supportive testimony. Dr. Gornet, on the other hand, apparently understood the overhead work
component to include approximately 20% of Petitioner’s time, which was consistent with the testimony
proffered by Ron Musenbrock at the time of arbitration. (RX1). That said, the Arbitrator places less
reliance upon the opinions of Dr. O’Boynick given the flawed foundational elements upon which such
opinions were based,

Based upon the foregoing and the record as a whole, the Arbitrator concludes that Petitioner has
failed to prove that he sustained accidental injuries that arose out of and in the course of his employment
with Respondent on October 1, 2014, and that his current condition of ill-being is causally related to his
work activities. All benefits are denied. The remaining issues of notice, medical bills and prospective
medical treatment are moot, and the Arbitrator makes no conclusions as to those issues.
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) 8S. I:’ Affirm with changes D Rate Adjustment Fund (§8{(g))
COUNTY OF COOK ) [ Reverse [ ] Second Injury Fund (§8(¢)18)
[_] PTD/Fatal denied
D Modify |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Kerri Russell, E- 8 —" ) ‘h’ P? 6

Petitioner,

vs. NO: 15 WC 39447

United Airlines, Inc,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issue of benefit rates and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof. The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 {ll.Dec. 794 (1980).

IT 1S THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 1, 2017, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: FEB 2 ~ 2018 /,()‘Am,,{ o W
012/14/17 Dgtiprah L. Simpson

DLS/

s ™

David L. Gore

Stephen J. Mathis






& ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION
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RUSSELL, KERRI Case# 15WC039447
Employee/Petitioner

UNITED AIRLINES INC

Employer/Respondent

On 2/1/2017, an arbitration decision on this case was filed with the Ilinois Workers' Compensatior Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.62% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0391 HEALY SCANLON LAW FIRM
JACK CANNON

111 W WASHINGTON ST SUITE 1425
CHICAGO, IL 60602

0560 WIEDNER & McAULIFFE LTD
KAREN E COON

ONE N FRANKLIN ST SUITE 1800
CHICAGO, IL 60606
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R2LIE ARSI B ) || mjured Workers’ Benefit Fund (§4(d))
)SS. I:I Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Kerri Russell Case # 15 WC 39447
Employee/Petitioner
v, Consolidated cases:
United Airlines, Inc.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, on November 15, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. |:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. |:| What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. |:| Is Petitioner’s current condition of ill-being causally related to the injury?

G. What were Petitioner's earnings?

H. I:] What was Petitioner's age at the time of the accident?

I |:| What was Petitioner's marital status at the time of the accident?

J

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. |:| Is Petitioner entitled to any prospective medical care?
L. |:| What temporary benefits are in dispute?
J TPD [] Maintenance JTtD

M. I:l Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. Other _Underpayment of TTD based on wﬁge @pute.

[CArbDeci9(b) 2/10 100 V. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352.3033  Web site: www.iwce.ilgov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084




e e —

18

On the date of accident, 3/3/15, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

On the date of accident, Petitioner was 46 years of age, single with 3 dependent children.
Respondent Jas paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $54,341.68 for TTD benefits paid prior to trial. The parties stipulated
that TTD was up to date and ongoing at the time of trial.

ORDER

The arbitrator finds that petitioner’s earnings in the year prior to the accident were $35,575.80 and her
average weekly wage pursuant to Section 10 of the Act is $905.56.

There is no underpayment of TTD benefits.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

ﬁir:n -i"--v /;)7(//7
Si re of Arflilm(gr e ) Date

ICArbDec19(b)
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Findings of Fact:

The petitioner is a 46-year-old United Airlines flight attendant who alleges injuries to her
right knee while working on March 3, 2015. The petitioner testified that she was injured on an
overnight flight to Sydney. (Tr. p. 110) While performing a seatbelt check, the flight attendant
assisted 2 mother fastening a baby into a bassinet. She attempted to help the mother when the
plane hit severe turbulence. (Tr. p. 112). She crawled back to her jump seat and experienced pain
in her right knee. The accident and injuries alleged are not disputed.

The petitioner sought treatment at Hilltop Medical Clinic West on March 13, 2015, with
Dr. Pierce. The records reflect a consistent history of the work accident and the petitioner
reported ongoing pain and swelling. An x-ray of the right knee revealed no acute bony
abnormalities. She was fitted with a knee brace and referred for orthopedic consultation to Dr.
John Lange

On March 20, 2015, Petitioner refurned to Hilltop Medical Clinic where she requested to
be referred to Dr. Matthew Paul for orthopedic consultation. An MRI of the right knee was

ordered to assess for a possible meniscus injury. She was authorized off of work beginning on
March 20, 2015.

An MRI performed on April 15, 2015 demonstrated a horizontal tear in the anterior horn,
body, and posterior horn of the lateral meniscus with a parameniscal cyst, which was
decompressing anteriorly into Hoffa’s fat-pad. There was also edema in the suprapatellar fat-
pad, which may have been secondary to a high activity level. A low-grade chondral fissuring in
the lateral patellar facet was also seen.

Petitioner presented to Dr. Paul for an orthopedic consultation on May 14, 2015. She
reported increased pain, discomfort, and swelling on the right side of her knee since the work
accident. Dr. Paul reviewed the MRI results, noting there was a horizontal tear of almost the
entire lateral meniscus extending anteriorly to the posterolateral corner. There was also a soft
outpouching, which Dr. Paul believed was likely consistent with a peri-meniscal cyst laterally.
Upon examination, petitioner had positive McMurray’s with catching on the right side. She was
diagnosed with internal derangement of the right knee and a lateral meniscus tear. Arthroscopic
surgery was prescribed.

On July 22, 2015, surgery was performed by Dr. Paul, consisting of a right knee
arthroscopy with partial lateral meniscectomy. Dr. Paul reevaluated Petitioner after the surgery
on July 30, 2015, at which time petitioner was doing very well with minimal pain and swelling
of her right knee.

Petitioner began a course of physical therapy on September 1, 2015 at Maxim Physical
Therapy. Although she stated that she was feeling better, Petitioner reported that if she did too
much, her knee would swell. She also complained about her knee feeling empty.
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The petitioner was seen in follow-up by Dr. Paul on September 10, 2015. She reported
worsening symptoms with increased swelling and pain particularly on the lateral side. There was
no evidence of a DVT. The doctor did note a bit of a catching sensation on exam with signs of
inflammation. An over-the-counter cream, as well as an anti-inflammatory, was ordered and the
petitioner was directed to continue physical therapy.

An IME was performed on December 9, 2015, by Dr. Ira Kornblatt. The doctor
diagnosed petitioner as status post lateral meniscectomy with ongoing synovitis. It was noted
that it was likely that Petitioner had some preexisting degenerative changes or even a
degenerative tear of the lateral meniscus that was aggravated by the work injury as opposed to a
truly acute traumatic injury. However, he opined that the preexisting condition was not solely
responsible for her current diagnosis, treaiment, and symptoms given she was asymptomatic
prior to the work injury. The doctor causally related her ongoing condition to the work accident,
and recommended she undergo aspiration of the knee and a steroid injection followed by another
four to six weeks of physical therapy. If she continued to have symptoms, viscosupplementation
may be necessary

Five months after undergoing right knee surgery, Petitioner received a corticosteroid
injection from Dr. Paul on January 5, 2016. Dr. Paul noted that the petitioner only had a mild
amount of swelling and the doctor did not think there was significant effusion in the right knee
that he could aspirate. Physical therapy was put on hold to assess whether the injection would
help. When she returned on February 2, 2016, while she seemed to be doing better, the doctor
was concerned that the steroid injection was simply masking her underlying pathology. The
doctor recommended that she resume physical therapy and try an off-loader brace lo take
pressure off the lateral side.

When the petitioner returned on March 3, 2016, she had not yet obtained her unloader
brace and reported that the steroid shot had helped initially, but the pain seemed to have returned.
An updated MRI was ordered to better assess her condition.

The MRI performed on March 29, 2016, showed a subtle vertical tear involving the
peripheral third of the posterior horn of the medial meniscus, moderate sized effusion, moderate
changes of the chondromalacia patella, and findings consistent with a sprain/strain involving the
proximal LCL with moderate cartilage loss within the lateral knee compartment consistent with
degenerative joint disease.

Dr. Paul reviewed the MRI on April 5, 2016, as showing moderate cartilage changes in
the patella, as well as the lateral compartment, which is where her pain primarily was. The
doctor agreed with the prior IME, which had suggested possible viscosupplementation if a
conservative injection did not work.

Dr. Andrew Hunt performed an independent medical evaluation of Petitioner on May 16,
2016. Dr. Hunt diagnosed petitioner with moderate lateral compartment osteoarthritis of the
right knee status post partial lateral meniscectomy, chondromalacia of the patella, and medial
meniscal tear. He opined that it appeared Petitioner’s knee pain and synovitis were caused by her
work accident, but noted that she had a previous lateral meniscal tear in January of 2011 as well
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~ as findings consistent with patellar chondromalacia at that time. The doctor agreed that the
mechanism of injury would correlate with her recurrent symptoms and that the pain and synovitis
was caused by the fall on March 3, 2015. The doctor agreed that viscosupplementation was the
next step to treat her pain

Dr. Paul administered a viscosupplementation injection into Petitioner’s right knee on
June 30, 2016. When the petitioner followed up with Dr. Paul on November 3, 2016, she
reported that her right knee pain had noticeably improved. She stated that there was still some
irritability on the lateral side and underneath the kneecap, but overall, she was now starting to
feel better. There was no significant swelling upon examination of the right knee, but Petitioner
was tender over the lateral side. She reported there was a clicking and catching underneath the
kneecap, which Dr. Paul was able to observe as well. Petitioner wished to proceed with a repeat
injection into her right knee. Dr. Paul recommended she return toward the end of the year or
beginning of the next year to receive the injection. She was to follow up in six to eight weeks,

Testimony of Jeff Heisey

Jeffrey Heisey testified on behalf of the petitioner. Mr. Heisey is a flight attendant for
United Airlines and also serves as secretary/treasurer for the Association of Flight Attendants.
His position in this regard includes working as bargaining representative for the flight attendants,
(Tr. Pg. 8) The Arbitrator finds Mr. Heisey to be a credible and knowledgeable witness regarding
flight attendant scheduling and payroll. Mr. Heisey testified, “So the way flight attendants get
paid, our work is non-traditional work.” (Tr. Pg. 11) Mr. Heisey explained that flight attendants
work on board the airplane as well as in advance in preparation for flights. Flight attendants do
not punch a clock, (Tr. Pg. 11)

Mr. Heisey completed a report and graphical representation of the activities of Ms.
Russell for the period of the year prior to the work accident (PX No. 5, Pg. 1-3). Mr. Heisey
explained that the petitioner worked an A/B rotation of alternating months being on reserve and
being a line holder. Mr. Heisey described a line holder as receiving a line of flying “which is a
sequence of what we call trip IDs or trip pairings, which is a sequence of flying that are placed
into a monthly schedule; and that is what the flight attendants’ pay is based on.” (Tr. Pg. 35).

Because of where Ms. Russell was domiciled, she was on reserve every other month. Mr.
Heisey explained that call in reserve means that you get your flight assignment the night before
the. When calling in the flight attendant will either: 1) be assigned a trip; 2) assigned to standby
at the airport for 4 hours; 3) converted to ready reserve which means that after midnight you
must be available to show up at the airport within four hours for a trip; or 4) released for the day
if the company’s reserve coverage is such that they do not anticipate they will need you. (Tr. Pg.
79-81). Mr. Heisey explained that standby has a designated report time and a2 maximum time of
four hours unless the company is in a drafting situation which can be extended up to five. If you
are not used you are released and you are paid five hours for the duty period and go home. If
you are used (i.e. called to work), it is replaced with an ID flight number and you fly that
sequence (Tr. Pg. 75-76).



Russell, Kerr v, UAL o ' ' i7 6
Page 4 18] | ¢

Mr. Heisey explained that trip months are made into 30 or 31 day months which may
include either the end of the prior month or beginning of the next month under Section 2(w) (Tr.
Pg. 81-82). Mr. Heisey testified in a 31-day month a flight attendant would be on reserve for 19
days and in a 30-day month they would be on reserve for 18 days. (Tr. Pg. 84-85) The relative
flight time vaiue of pay for ihuse days in a 30-day ionulishcuilhcuslan stolm iy tesiandpthe
value in a 31-day months is four hours and seven minutes. (Tr. Pg. 85) Even if a flight attendant
did not end up getting called (i.e. flying) at all in a reserve month, she would be paid 78 hours as
the reserve minimum guarantee.

Flight attendants are paid on the first and sixteenth of each month. (Tr. Pg. 102) The first
of the month the flight attendant gets an advance based on a percentage calculation using the
minimum guarantee, the flight time or the total in the DFAP (electronic pay file) as of the 20th of
the previous month. (Tr. Pg. 102-103) The second check then calculates what the flight
attendant actually flew or the amount of hours they are entitled to under the guaranteed minimum
and subtracts the advance paid on in the first check. (Tr. Pg. 103-104)

Testimony of Robert Krabbe

Mr. Krabbe testified on behalf of the respondent. Mr. Krabbe is the Director of Labor
Relations for United Airlines and is responsible for administration of the flight attendant
agreement and participated in negotiations and implementation of the Union contracts. The
arbitrator also finds Mr. Krabbe was a knowledgeable and credible witness. The flight attendant
agreement or Union contract takes usually two to three years to negotiate, (Tr. p. 152) The per
diem paid to flight attendants was negotiated by the parties in thosc contract negotiations to
provide reimbursement to employees for travel expenses while away from their domicile. (Tr. p.
153) Mr. Krabbe testified that it is meant to cover meals and incidental expenses while they are
traveling for work. (Tr. p. 153) It is not taxable because it is considered reimbursement for
expenses under the IRS code as reimbursement for meals. (Tr. p. 153) Upon questioning by this
arbitrator, Mr. Krabbe clarified if it was simply a salary or a ‘premium’, it would be part of their
wages and would be taxable. (Tr. p. 162)

Conclusions of Law:

The petitioner suffered a compensable injury to her right knee on March 3, 2016. The
accident and causation are not disputed. The sole issue in dispute at this time is the calculation
of the petitioner’s wage pursuant to Section 10.

Section 10 of the Workers Compensation Act sets forth four methods for computing the
average weekly wage i.e. the actual earnings of the employee in the employment in which she
was working at the time of the injury. The computation methods are as follows:

1. The actual earnings at the time of the injury during the 52 weeks immediately
preceding the date of injury divided by 52.
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2. If the injured employee lost five or more days during such period, whether or not
in the same weeks, then the earnings shall be divided by the number of weeks and parts thereof
remaining after the time lost from work has been deducted.

3. When the employment prior to the injury extended over a period of less than 52
weeks, the earnings during that period shall be divided by the number of weeks and parts thereof
which the employee actually earned wages.

4, When due to the shortness of time during which the employee has been working
or the casual nature and terms of the employment it is impractical to compute the average weekly
wage as defined, consideration shall be given to the average weekly amount during the 52 weeks
preceding the injury that would have been earned by a person at the same grade employed at the
same work for each such 52 weeks for the same number of hours per week by the same
employer.

The ‘weeks and parts thereof” language was addressed by the Supreme Court at length in
Svivester v. Industrial Comm'n., 197 111.2d 225 (2001). The petitioner in Sylvester was a roofer
who worked in 48 of the 52 weeks prior to the accident, but only worked a total of 131 days.
Even though his hours would vary, there was unrebutted evidence at trial that he would work 5-
day 40-hour weeks when available. Therefore, the Illinois Supreme Court held that to calculate
the ‘weeks and parts thereof’, the claimant’s AWW should be determined by not including each
of the days that the claimant did not work through no fault of his own. The AWW was then
calculated by taking the total number of days worked divided by five to determine the number of
weeks and parts thereof worked. In rendering their decision, the Court relied on the evidence
that claimant was a full-time employee and worked eight hours per day, five days per week,
when work was available. Moreover, the union contract stated the regular workweek ran from
Monday through Friday with a makeup on Saturday and began at 8:00 a.m. and ended at 4:30
p-m. Thus, the court found sufficient evidence to establish a regular 40-hour workweek in that
case.

Ms. Russell does not work a standard 40 hour work week and being a flight attendant is
not a 9 to 5 job. (Tr. Pg. 33) Mr. Heisey testified, “So the way flight attendants get paid, our
work is non-traditional work.” (Tr. Pg. 11) He also testified that flight attendants do not punch a
clock. (Tr. Pg. 11)

The petitioner was also asked:

Q: “You don’t have a normal week as such, is that fair?
A: Tdon't think there is anything normal about what we do.” (Tr. Pg. 138)

In explaining that there are no set number of days in a standard work week, Mr. Heisey
explained that the Union negotiated for flight attendants to be able to trade their schedules, to
condense or extend their flying dates out over a month. (Tr. Pg. 43-44)

The union contract (Rx. 3) covers all aspects of scheduling, flying, and payroll involving
United Airlines flight attendants. (Tr. Pg. 57-58) Mr. Heisey conceded that nowhere in the union
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contract does it indicate the petitioner has a 40-hour work week (Tr. Pg. 58). And while the
contract does not talk about a work week at all, it does talk about a month and actually defines a
month in Section 2(w). (Tr. Pg. 58) (RX 3, pg. 6) The flight attendant union contract prohibits
any flight attendant from being scheduled to work more than 95 actual flight hours in a month.
(Rx. 3, Pg. 42) ! ‘I'he arbitrator notes that this would be approximatcly 23.75 hours per week.

From the evidence introduced, the petitioner worked an average of 11.68 hours per week
to a maximum of 24.50 hours per week in any given month.2 (Rx. 1)

Month Total hours paid | Calculation Average per week
Hours / days in that UAL month
June 2014 50.10 50.10 / 4 weeks 2 days 11.68 hours/week
July 2014 83.34 83.34 / 4 weeks 2 days 19.44 hours/week
August 2014 75.16 75.16 / 4 weeks 2 days 17.54 hours/week
September 2014 | 108.47 108.47 / 4 weeks 3 days 24.50 hours/week
QOctober 2014 78.22 78.22 / 4 weeks 3 days 17.66 hours/week
November 2014 | 95.40 95.40 / 4 weeks 3 days 21.54 hours/week
December 2014 | 89.11 89.11 / 4 weeks 2 days 20.79 hours/week
January 2015 101.52 101.52 / 4 weeks 3 days 22.93 hours/week
February 2015 104.41 104.41 / 4 weeks 3 days 12.60 hours/week

Evidence was also introduced that the petitioner regularly traded away trips to either have
a day off or to pick up a different trip. (Rx. 1) Mr. Heisey testified that the listed RDOS on the
Lines of Flying document (Rx 1) indicate that the petitioner traded away whatever flights/trip
IDs were on those days. (Tr. Pg. 90) It is clear from this that the petitioner regularly changed her
schedule to suit her preferences each month in which she was awarded a line of flying. Mr.
Heisey testified, “So as flight attendants, we have a number of flexibilities that are negotiated
into the agreement. So one of the ways we can change our schedule is by giving away the trips
that we are assigned and waiting either for somebody to call in sick or whatever to pick up a trip
of a different type.” (Tr. Pg. 91-92) Mr. Heisey also testified, Q: So there seems to be a lot of
flexibility in how flight attendants arrange their schedules, would that be accurate? A: Oh, yes,
that would be accurate. (Tr. Pg. 92).

It is impossible to establish the ‘weeks and parts thereof remaining after lost time is

removed and petitioner’s average weekly wag cannot be calculated by distilling down her hours
to a standard 40 hour work week.

! Mr. Heisey clarified that while there is a maximum of 95 hours that United can schedule an employee for in terms
of actual flying hours although a schedule couid be longer if the hours over are not actual flight time (Tr. Pg. 60-61)
but are only credited flight time owed to bring the employee up to a minimum of 5 hours per day or in line with
other requirements. (Tr. Pg. 62). As such while they may be scheduled or paid for more than 95 hours there would
be no more than 95 hours actual fiight time.)

? Figures taken from Respondent Exhibit 1, the “lines of flylng” document. Petitioner was paid the greater of the
minimum guarantee (designated GAR}, actual flight time (ACT) or credited flight time {FTM). This document also
demonstrates which days (30 or 31) were included in each month.
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The Commission and Illinois Courts have regularly held that in order to follow the
Sylvester model, a claimant must establish evidence of a regular workweek. In Coday v. Illinois
Workers' Compensation Comm’n., 08 IWCC 0811, the claimant worked irregular hours, ranging
from 10 to 40 hours per week with two weeks during which the claimant did not work any hours.
The Commission rejected using the Sylvester calculation to calculate claimant’s average weekly
wage because there was no evidence that the claimant generally worked a 40-hour work week
and only lost time through no fault of his own. Similarly in Warfield v. Enterprise Electric Corp,
08 IWCC 0096, the Commission held that it was improper to calculate an average weekly wage
using the Sylvester method for an employee who failed to establish at trial that he was hired to
work a 40-hour week,

Similar to Coday and Warfield, Ms. Russell worked irregular hours and there is no
evidence that Ms. Russell worked a 40 hour week as required for a Sylvestor analysis. Ms.
Russell’s hours not only varied from week to week, but during some months, she was a call-in
reserve and did not know what days she would be working until the night before. In addition,
she regularly traded trips and days off to rearrange her schedule to suit her preferences.
Attempting to reduce her days worked to a 40-hour workweek would be improper under the
caselaw.

In addition to how petitioner’s wages are calculated, the arbitrator must determine what
aspects of the petitioner’s pay are included in her wages. It is clear that her regular salary,
vacation pay and sick time would be included in her regular earnings. In addition, there is no
dispute between the parties that the taxable per diem and duty free earnings should be included.
The remaining pay components to be addressed include the non-taxable per diem, incentive pay
and profit sharing.

As to the per diem, Mr. Heisey testified, “That money is intended for expenses that we
incur while we are out on the trip.” (Tr. Pg. 17). Asitisa negotiated compromise as to the costs
of being away from home, flight attendants do not submit written receipts of expenses to get the
per diem. (Tr. Pg. 18) Petitioner testified she does not submit receipts for her per diem and did
not keep track of what she spent her per diem on. (Tr. p. 138-139, 166) She testified that she
packs a lot of own food because she likes to eat organic and she likes to go to Trader’s Joe’s (Tr.
p. 139).

Pursuant to the case of Swearingen v. The Industrial Commission, 298 Il.App.3d 666,
699 N.E.2d 237 (5" Dist. 1998), the Court must look at whether the per diem constitutes a real
economic gain in order to determine whether it is to be included in the petitioner’s average
weekly wage. The Court in Swearingen was faced with an employer who attempted to recast
50% of his employee’s wages as non-wages so as to avoid taxes by claiming the payments were
actually reimbursements for employee travel expenses. The Court saw through the employer’s
ruse, as there was no bona fide purpose for the per diem to reimburse employees for expenses
incurred while traveling.

*The per diem is taxable when a flight attendant does not meet the away from home standard i.e., when she
leaves in the morning and then comes home and sleeps in her own bed at night (Tr. Pg. 26-27). Mr. Helsey
testified, “That is an RS standard that says if you are not away from home for a specific period of time, that money
s actually considered taxable, as opposed to being non-taxable as an away from home business expense.”

(op)
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The issue of the United Airlines non-taxable per diem has been previously addressed by
the Illinois Appellate Court in United Airlines v. Workers® Compensation Commission and Mary
Ritter, 382 1ll.App.3d 437, 887 N.E.2d 888 (1* Dist. 2008). The Appellate Court found in Ms.
Ritter’s case that the per diem constiiuicd a collectively bargained for and contractmally agreed

=241

upon method of reimbursement for fli ght attendant expenses while away from home. The Court
rejected Ms. Ritter’s argument that the reimbursement for travel expenses should be included in
her average weekly wage absent evidence of actual expenses, as this would place the burden on
United Airlines to prove that the per diem payments did not represent real economic gain. The
Appellate Court pointed out this would impermissibly shift the burden of proof to the employer
and noted that it is the workers’ compensation claimant, not the employer, who has the burden of
proving the average weekly wage. The Appellate Court found that the petitioner’s testimony was
insufficient to establish that her entire per diem payments did not constitute real economic gain.
In remanding this matter to the Commission for determination, they stated that there would need
to be a determination as to what extent the claimant’s per diem payments exceeded her actual
expenses and the extent to which she had realized real economic gain.

The evidence introduced at trial was that Ms. Ritter would either bring food from home,
go to a local grocery store or eat at inexpensive restaurants. Prior to her accident, she primarily
flew to Japan. Her per diem payments were approximately $230.00 for each trip. The claimant
testified that she would only spend around $50.00 when she went to Japan and that she would eat
on the plane and buy food from a local grocery store. Ms. Ritter testified, “We usually had
refrigerators in our room. A lot of times we would bring food from home with us. Certain types
of foods you couldn’t bring into Hawaii, but you usually had the grocery stores we go to or we
knew places we could go and eat inexpensively and try to save.” In addition, she testified that
they would bring videos, walk in the gardens of the temple and read, and take a bus from the
hotel and train into Tokyo. The petitioner was unable to testify as to the amount she spent on
any particular trip in the year before the work injury. The Commission found on remand that this
evidence was insufficient and that Ms, Ritter failed to establish real economic gain and excluded
the non-taxable per diem. 10 IWCC 0031.

The testimony provided by Ms. Ritter was more detailed than that provided by Ms.
Russell. Ms. Russel. has also provided no evidence of her actual expenses. She did not keep any
receipts or records of her per diem monies spent. The Arbitrator notes that it is unrealistic to
believe that she could spend only $20.00 on a six-day trip to Paris or a five- day trip to Sydney,
particularly if she was buying organic food and food at Trader Joe's. Petitioner has therefore
failed to meet her burden of establishing that the non-taxable per diem payments represent real
economic gain.

The incentive pay and profit-sharing payments are both bonuses paid to petitioner.
Section 10 of the Act specifically excludes overtime and bonuses. In Peri v. AMR- American
Airlines, 00 IIC 0779, the petitioner received a bonus from his employer because the company
made a profit in the previous year. The bonus was based on the profit the company made, the
hours worked by petitioner and his seniority. The arbitrator found that this payment was really
profit sharing and should not be included in the average weekly wage pursuant to Mayes v. Ford
Motor Co., 94 IIC 1060.



Russell, Kerri v. UAI 4 C . .
Page 9 4 8 " s Z 6

Ms. Russell received operational incentive payments of $400.00. Mr. Heisey explained
these operational incentive payments were part of a success sharing formula implemented by
management to encourage employees in meeting customer service and on-time metrics for
overall performance of the airline (Tr. Pg. 28). Ms. Russell did not do anything individually to
earn this money (Tr. Pg. 29). She, in fact, received an incentive payment in April, a month in
which she did not work at all. No testimony was provided regarding the profit-sharing
payments. As such, the arbitrator finds these payments should be excluded from the wage
calculation in Section 10 as a bonus.

Conclusion;

To calculate the petitioner’s earnings based on an alleged 40-hour workweek as petitioner
suggests would result in a windfall, not only well in excess of her earnings for any week in 2016,
but many times over what she had earned in the previous four years.*

In the year prior to the March 3, 2015 work accident, the petitioner was off work for an
unrelated medical condition until June 2014. As petitioner was injured on March 3, 2015, wages
for March 2015 are also not included. Based on the petitioner’s pay advices tendered by
petitioner in Px1 and the wage statement provided by Respondent in Rx. 2, the arbitrator assesses
that for the included categories of earnings discussed above for the months from June 2014 to
February 2015, petitioner earned $35,575.80. As the earnings span over a period of 39 weeks
and 2 days, this renders an average weekly wage of $905.56.

* Introduced into evidence were the petitioner's W2s for the four years prior to the work accident. {Px. 5,
p. 17-21} The petitioner’s earnings were as follows:

2012: $14,930.43
2013: $33,030.24
2014: $27,041.03
2015: $16,014.84
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. l:l Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
[ 1 PTD/Fatal denied
|Z Modify |AWW/benefit rates| None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
James W, Hurt,
Petitioner,
Vs. NO: 14 WC 34036

East St. Louis Housing Authority,

Respondent.

I8IWCCO07%

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of causal connection, average weekly
wage/benefit rates, temporary total disability, medical expenses, and permanent partial disability,
and being advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

¢ Petitioner was a 44-year-old employee of Respondent, who described his job as a security
officer. His primary working career had been in law enforcement and security. At
Respondent, Petitioner’s duties consisted of responding by dispatch to incidents occurring
at housing properties, like domestic disturbances, fights in progress, drug calls,
disturbances; everything. He stated as an officer it requires some mediation. Petitioner did
carry a weapon. The area he worked was considered an underprivileged area, high crime
area. Petitioner would get into fights with people reluctant to leave or do what he told them
and he would discharge his weapon if necessary while on the job. During his tenure at
Respondent, Petitioner never missed days of work and had good reviews. From time to
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time the U.S. States Attorney would visit his facility and he then had to do special security
when they were engaging with residents at the properties. Petitioner was paid $16.79 per
hour. Petitioner stated that he normally worked 40 hours per week ($671.60 per week).
Petitioner worked more than 40 hours sometimes. He did not miss more than 5 days of
work in the year before the injury other than in Spring of 2014 when he had pacemaker
surgery and was off under doctor authorization. His usual two-week earnings were
$1,343.20. Petitioner identified PX16 as arecord of his earnings at Respondent. It indicated
2 weeks in Aprnil and 1 in May off due to the cardiac surgery.

On the date of accident, September 16, 2014 (about 3:00am), Petitioner testified he was
involved in a crash. Since the accident, he had not had any other traumas or wrecks. Prior
to the accident, Petitioner had never seen a doctor regarding his left shoulder or neck and
had no restrictions or complaints regarding those areas. Prior to then Petitioner stated that
he never had a CT of his shoulder or neck. On the date of accident Petitioner was driving
westbound on State Street in East St. Louis. He was at the 1700 block and as he was driving
a pickup truck was traveling north at a high rate of speed and turned fast uncontrollably
going eastbound on State and collided head on with the vehicle Petitioner was driving.
Petitioner stated the other driver fled the scene; he had no insurance or license. Petitioner
indicated Dr. Gornet was familiar with the speed of the crash (per deposition); as Petitioner
relayed it to him. Petitioner testified that his vehicle was totaled and the air bags had
deployed. An ambulance was called to the scene for Petitioner and Petitioner noticed his
physical problems with pain and discomfort in his left arm, neck, knee, hip and hands,
Petitioner also stated that he had some chest trauma. Petitioner testified that he advised the
ambulance personnel of his problems. Petitioner told them of arm pain. Petitioner was
placed on a cardiac monitor in the ambulance and he was taken to St. Louis University
emergency room and he told the ER personnel of left hand problems and shoulder and neck
problems. Petitioner stated that he never had problems with those areas before. Petitioner
testified that a good deal of his treatment focused on his heart condition as he had blunt
chest trauma and that was a major concern there. Petitioner’s heart doctor is Dr. Sanjay
Saheta. Dr. Saheta referred Petitioner to Dr. Gornet regarding neck treatment. Petitioner
first saw him about October 20, 2014. Dr. Gornet ordered a cervical CT myelogram.
Petitioner continued to treat with Dr. Gornet until about June 2016. Petitioner received
some conservative care including cervical injections. Petitioner indicated there was no
long-term relief (to about 5 days) with those. Petitioner was not satisfied with the short-
term relief; it did not fix the problem long-term. Petitioner stated that he also had problems
with his shoulder that were addressed when he first saw Dr. Gomet and he told the doctor
of those problems as well. Dr. Paletta was the shoulder surgeon and Petitioner saw him the
same first day he saw Dr. Gornet. Petitioner had left shoulder surgery on Cctober 28, 2015
(more than a year after the crash). Petitioner stated that he did not have the shoulder surgery
sooner as Dr. Gornet was concemed about the neck injury and the doctor wanted to make
sure his neck was okay before that surgery. When he first saw Dr. Gornet, Petitioner
testified he reported the pains in the hands, shoulder and neck; especially the left side of
the neck. He stated he had a lot of left arm pain that he did not have before the crash. From
the time of the accident to the shoulder surgery Petitioner testified he was never without
left arm pain.
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Petitioner saw Dr. Van Fleet and the doctor did not ask if he had any left arm pain.
Petitioner had neck surgery February 23, 2016 and he was ultimately released by Dr.
Gornet on June 6, 2016. Petitioner also saw Dr. Mall regarding his left hip and he received
therapy for that. Petitioner stated that he had seen Dr. Van Fleet (Respondent’s IME) twice
but he never suggested any treatment for Petitioner. Petitioner testified that after more than
a year with pain in his neck and hand and the unsuccessful conservative care Dr. Gomet
suggested the 2-level cervical disc replacement surgery that was done; no other doctor
suggested other ways to address that issue. Petitioner was still taking medication
(Meloxicam for pain and a muscle relaxer) prescribed by Dr. Gornet for his shoulder; when
last seen June 2016. Petitioner takes that medication about every other day. Petitioner
testified that currently he still has difficulty using his left shoulder. He has a lot of difficulty
with bending the shoulder and with driving as he drove with his left arm mostly, He stated
after lifting his arm overhead for a length of time he gets stiffness in his arm/shoulder,

Petitioner currently drives as a locator for a repossession company. Petitioner testified that
he currently drives 8-hours with cameras on his vehicle. Petitioner stated that he drives
around St. Louis and the metro area. The cameras on his car takes pictures of license plates.
If a vehicle needs to be repossessed he would contact a towing company to get the vehicle;
his job is driving. Petitioner testified that he can have his left hand on the steering wheel
for 5-7 minutes or so and then he has to rest it and he then drives with his right hand and
rests his left hand on the door or his lap. Overhead his arm stiffens up and it gets numb and
painful (to 3-4/10). Petitioner stated that he was satisfied with the shoulder surgery
performed by Dr. Paletta. Petitioner stated that his arm will hurt and get stiff after helping
his family. Petitioner stated that his arm hurts just hanging when he walks so he puts his
hand in his pocket to rest. He stated that pushing with his left arm is not what it used to be.
He can take lug nuts off his car but not as fast or easy as before. He does switch hands
cleaning at home. He can lift enough to get by; lifting is a compromise; he can lift about
10 pounds. His son is 34 pounds and he sometimes feels like he would drop him when his
arm hurts. He cannot put on his belt like he used to; his arm does not go back like before
without pain. Generally, he was happy with resuits of the surgeries. Before the shoulder
surgery he had more shoulder pain, that is better. His arm and neck did not feel better after
the shoulder surgery. After neck surgery, his neck and arm felt better, He still had left hand
pain. Before neck surgery his pain was 8-9/10 at times and now 3-4/10. His neck feels
pretty nice as to pain. He agreed he has 2 artificial discs in his neck. His hip bothers him if
he lies on it when he sleeps. Petitioner stated that he cannot do that for too long. His hip
hurts at times so he sleeps on his right side.

Petitioner testified that in his current position he makes $9 per hour. Petitioner stated that
since his termination he reapplied at Respondent, however, he was told that there were no
openings available so they did not take him back. Petitioner identified PX 4 as termination
documents from Respondent and his letter requesting to keep the job before he was
terminated. Petitioner had been terminated by Respondent January 31, 2015. Petitioner
noted his mileage log from his treatment. He stated the drive to Dr. Van Fleet was further
than the drive to his treating doctors.
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The Commission finds that the parties stipulated to causal connection regarding the shoulder;
Respondent disputed the extent of the cervical injury; (basically accepting strain only, temporary
exacerbation). Petitioner clearly had pre-existing cervical disc degeneration. There is no indication
of prior cervical treatment or complaints and even Respondent’s Dr. Van Fleet indicated there was
an aggravation of the pre-existing cervical condition. Petitioner was treated by Dr. Gornet
regarding the cervical issue and eventually underwent 2-level disc replacement in February 2016.
Petitioner was seen by Dr. Paletta regarding his shoulder injury. Petitioner was seen by Dr. Mall
regarding the hip. Petitioner had also seen Dr. Saheta regarding his cardiac condition, with the
prior cardiac pacemaker placement, after the accident due to blunt chest trauma. Petitioner had
shoulder surgery performed by Dr. Paletta. Dr. Paletta released Petitioner February 8, 2016
regarding the shoulder. Petitioner noted a great result and no pain with daily activities. Through
that time, Petitioner had seen Dr. Gornet for essentially conservative care regarding the neck;
injections with no real long-lasting relief. Petitioner did not indicate any radicular type symptoms
on the pain diagram when Dr. Gornet initially saw him shortly after the accident in October 2014.
The initial ER and ambulance records did indicate neck, shoulder and arm complaints, but there
can be overlap of symptoms with cervical and shoulder/arm conditions. Again, Petitioner had good
recovery from the shoulder surgery and at that discharge from Dr. Paletta there was no real
indications of radiculopathy. That was shortly before the 2-level cervical disc replacement (almost
1.5 years after the accident, and again, with conservative care regarding the neck through that time
and not a lot to indicate radicular symptoms versus shoulder symptoms). The cervical surgery had
been scheduled before Petitioner’s release by Dr. Paletta. Respondent’s Dr. Van Fleet saw
Petitioner on 2 occasions and indicated there were no objective radicular findings on exam. Dr.
Van Fleet noted that the lack of radicular findings on exam was consistent with the CT findings
and treating records as well as the failure of the injections to provide any long-term relief:
essentially indicating no objective radicular finding. While Dr. Gornet has done studies and written
articles on the subject, there are discrepancies in the records and a lack of documentation of
radiculopathy in the records to support his opinions of the need for the 2-level cervical disc
replacement and causality to the accident. Again, Dr. Gornet scheduled surgery well before Dr.
Paletta’s release in February 2016 (just prior to the cervical surgery) that noted no radicular type
symptoms and a good shoulder surgery result. After the failed injections (12/14 and 1/15),
Petitioner was treating pretty much exclusively for the shoulder. The evidence and testimony finds
that Petitioner proved some aggravation of the pre-existing cervical condition, but Petitioner failed
to meet the burden of proving an ongoing causal relationship to the need for the cervical surgery.
The Commission finds the decision of the Arbitrator as not contrary to the weight of the evidence,
and, herein, affirms and adopts the Arbitrator’s finding as to causal connection to cervical strain,
and maximum medical improvement (MMI) as of February 8, 2016 when Petitioner was released
by Dr. Paletta regarding the shoulder (MMI being prior to the cervical surgery 2/23/16).

The Commission finds that the Arbitrator found average weekly wage (AWW) was ‘$1,343.20°
(clearly a clerical error noted in the findings, but the Arbitrator’s calculated rates were correct
assuming the AWW was $653.16 as calculated in the Conclusion of Law section). The
Commission notes that Petitioner argued that the Arbitrator erred in determining AWW and they
calculated AWW at $671.60 (TTD=$447.73; PPD=$402.96). The Commission notes that
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Respondent stated AWW/Benefit rates should be affirmed. The Commission finds that per
Petitioner’s exhibit 16, East St. Louis Housing Authority earnings record, Petitioner’s total gross
pay for the prior 52 weeks was $34,134.51, resulting in an AWW of $657.00 and corresponding
TTD and PPD rates of $438.00 and $394.20 per week respectively. The Commission
acknowledges that the gross pay did not specify overtime versus regular pay, but that was the only
evidence presented on the issue. The Commission finds the decision of the Arbitrator as contrary
to the weight of the evidence, and, herein, modifies AWW(/benefit rates as AWW=$657.00;
TTD=3438.00: PPD=8394.20

The Commission, with the above finding regarding causal connection and AWW/benefit rates,
finds the lost time as being from September 7, 2014 through February 8, 2016 (74-1/7 weeks). The
Commission finds the decision of the Arbitrator as not contrary to the weight of the evidence as to
the period of lost time, but, herein, modifies the Arbitrator’s finding as to the total temporary
disability rate. Petitioner is entitled TTD benefits of 74-1/7 weeks at $438.00 for $32,474.57 total
‘TTD benefits. Respondent paid $33,956.99 in TTD benefits. Accordingly, Respondent is due a
credit of $1,482.42 as a result of the overpayment of TTD benefits.

The Commission, with the finding of causal connection noted above, finds the evidence and
testimony supporting the medical expenses award as is. The Commission finds the decision of the
Arbitrator as not contrary to the weight of the evidence, and, herein, affirms and adopts the
Arbitrator’s finding as to medical expenses.

The Commission, with the above finding regarding causal connection and AWW/benefit rates,
finds the evidence and testimony supporting the PPD award. The Commission finds the decision
of the Arbitrator as not contrary to the weight of the evidence, and herein, affirms and adopts the
Arbitrator’s finding as to the nature and extent of Permanent partial disability, but modifies to a
PPD rate of $394.20 per week. The Commission finds Petitioner entitled to a PPD award of 15%
loss of use of Petitioner’s person as a whole (75 weeks regarding the left shoulder) & 5% loss of
use of Petitioner’s person as a whole (25 weeks regarding cervical spine) under §8(d)(2) of the Act
(100 total weeks at $394.20 per week, for $39,420.00 total PPD award, Credit of $1,482.42 to
Respondent for overpayment of TTD).

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to Petitioner the
sum of $438.00 per week for a period of 74-1/7 weeks, that being the period of temporary total
incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the sum
of $394.20 per week for a period of 100 total weeks, as provided in §8(d)(2) of the Act, for the
reason that the injuries sustained caused the 15% loss of use of Petitioner’s person as a whole (75
weeks regarding the left shoulder) & 5% loss of use of Petitioner’s person as a whole (25 weeks
regarding the cervical spine) (Credit of $1,482.42 to Respondent for overpayment of TTD).
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the sum
of $-0- for medical expenses under §8(a) of the Act; all reasonable and necessary and causally
related medical expenses having been paid.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner interest
under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $38,100.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  FEB 2 - 2018 ga-“ﬂ §. Mot

0-12/7/17 David.Gore'
DLG/jsf
045

Stephen Mathis

etk N Pimpaen)

Deborah Simpson







ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HURT, JAMES W Case# 14WC034036

Employee/Petitioner

EAST ST LOUIS HOUSING AUTHORITY

Employer/Raspondent

1BIWCCO077

On 5/19/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.02% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0384 NELSON NELSON PC
ROBERT C NELSON

420 NHIGH 5T

BELLEVILLE, N, §2223

0358 QUINN JOHNSTON HENDERSON ET AL
CHRIS CRAWFORD

227 N E JEFFERSON ST

PEORIA, IL 61602
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STATE OF ILLINOIS ) ‘ l:l Injured Workers’ Benefit Fund (§4(d))‘|
)3S. Rate Adjustment Fund (§8(g)

COUNTY OF MADISON ) ' [ second Injury Fund ($8(e)18) I

| None of the above '

L= |

ILLINOIS WORKERS’ COMPENSATION CODMIMISSION
ARBITRATION DECISION

JAMES W. HURT Case # 14 WC 34036

Employee Petitioner
v. Consolidated cases:
EAST ST. LOUIS HOUSING AUTHORITY

Employer Respondent

An dpplication for Adjustment of Clain was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Christina Hemenway, Arbitrator of the Commission, in the
city of Collinsville, on August 29, 2016. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
Was timely notice of the accident given to Respondent?
IZ] Is Petitioner's current condition of ill-being causally related to the injury?
What were Petitioner's earnings?
What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
JtPD [] Maintenance X TTD

L, [Z] What is the nature and extent of the mnjury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. Other Mileage

ST ommUNw®

s

ICArbDec 2100 {0017, Randolph Streee #3-200 Chicago, I 60601 312 8146611 Tull-free 866.352-3053 Websie waw fweedl gm
Downstate offices Colfinsville 618 346-3450  Peoria 309 671-30Y  Rockford 813 987.7292 Springfichd 217 T83-7084
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FINDINGS
On September 16, 2014, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-empluyer relationship &id exist

[on

etween Petitinner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causaily related to the accident.

In the year preceding the injury, Petitioner carned $33,064.51; the average weekly wage was 51 ,343.20.
On the date of accident, Petitioner was 44 years ol age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit 0f $33,956.99 for TTD, 50 for TPD, 50 for maintenance. and S0 for other
benefits, for a total credit of $33,956.99.

Respondent is entitied to a credit of $0 under Section 8(j) of the Act.

ORDER

As explained in the Arbitration Decision, Petitioner’s current condition of ill-being w ith regard to his cervical
condition is not causally related to his accident of September 16, 2014. Petitioner reached maximum medical
improvement for his left shoulder, cervical spine, and all other conditions on February 8, 2016.

Respondent has paid all appropriate medical and temporary total disability benefits. Respondent is not liable
for additional benefits, including mileage reimbursement.

Respondent shall pay Petitioner the sum of $391.90/week for a period of 100 weeks, as provided in Section
8(d)2 of the Act, because the injuries sustaincd caused a 15% loss of use of the person as a whole (75 weeks)

with respect to his left shoulder and 5% loss of use of the person as a whole (25 weeks) with respect to his
cervical spine.

RULES REGARDING ArpEALs Unless a party files a Petition for Review within 30 days afier receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE 1f the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

‘L—L G May 17, 2017

Signature of Arbitrator Date

ICArbDec p 2
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COUNTY OF MADISON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

JAMES W. HURT
Employee/Petitioner

V. Case #: 14 WC 34036

EAST ST. LOUIS HOUSING AUTHORITY
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

The parties stipulated that on September 16, 2014, Petitioner sustained an accident which
arose out of and in the course of his employment with Respondent, resulting in multiple injuries
including to his left shoulder and neck. The parties disputed whether Petitioner sustained injury
to his neck to the extent alleged, and whether the cervical surgery performed was reasonable,
necessary, and causally related to the accident. The parties further disputed Petitioner’s earnings,
medical treatment to the cervical spine after May 27, 2015, temporary total disability benefits,
nature and extent of Petitioner’s disability, and mileage. With regard to temporary total
disability, the parties agreed Petitioner was temporarily disabled from September 17, 2014,
through February 8, 2016, and Respondent previously paid benefits for that period. Petitioner
alleges he was further entitled to benefits from February 9, 2016, through June 9, 2016.
Respondent objected to Petitioner’s Exhibit 3, post-accident pictures of the vehicle, and Exhibit
4, termination documents. Both exhibits were admitted at hearing over Respondent’s objection.

On the date of accident, September 16, 2014, Petitioner was 44 years old, married, and
had no dependent children. He was employed by Respondent as a security officer and had been
so employed since 2013. His duties included responding to incidents that occurred on housing
properties, such as domestic disturbances, fights in progress, drug calls, disturbances, and the
like. The area where he worked was considered an underprivileged, blighted, and high-crime
area. He was armed and, if necessary, would discharge his weapon. Petitioner testified his rate
of pay was $16.79 an hour and he worked 40 hours or more per week. He did not miss work and
had good reviews. In the year prior to the accident he missed some time in the spring of 2014
when he had surgery for a pacemaker. He testified he had reviewed Petitioner's Exhibit 15,
which was his earning record, and noted there were two weeks in April and one week in May
2014 where his earnings were less than normal. This was the period of time during which he
was recovering from his cardiac surgery. Other than that period, his ordinary earning over two
weeks was $1,343.20.
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Petitioner testified that on September 16, 2014, he was in his patrol car driving
westbound on State Street at about 3:00 a.m. A northbound pickup truck, travelling at a high rate
of speed, tumed uncontroliably eastbound onio Siule Street and collided head-on with
Petitioner’s vehicle. The other driver fled the scene and was later arrested and given a citation in
connection with the accident. The airbags in Petitioner’s patrol car were deployed and the
vehicle was ultimately deemed a total loss. Petitioner testified that prior to this accident he had
never had any problems, complaints, or restrictions with respect to his left shoulder or neck.

Petitioner was taken by ambulance to St. Louis University Hospital. He testified he
reported to the ambulance driver and the emergency room that he had pain and discomfort in his
left arm, neck, knee, and chest. He was placcd on a cardiac monitor in the ambulance, and the
initial treatment at the hospital was focused a great deal on his heart condition.

Petitioner tcstified that his cardiologist, Dr. Saheta. referred him to Dr. Gomet for
treatment of his neck complaints. He saw Dr. Gornet on October 20, 2014, who ordered a
cervical CT myelogram. He underwent conservative treatment, including injections. He
testified the injections gave relief after about a day, and the relief last for four or five days. They
did not help him long-term. Petitioner testified that when he first presented to Dr. Gomnet he had
pain in his hands, shoulder, and neck, especially along the left side, and the pain remained until
after surgery. Petitioner testified he treated with Dr. Paletta for his shoulder, and first saw Dr.
Paletta the same day that he first saw Dr. Gornet. He eventually underwent surgery on his left
shoulder on October 28, 2015. Petitioner alsv saw Dr. Nathan Mall for the injury to his left hip,
for which he underwent physical therapy. In addition, he saw Dr. VanFleet on two occasions.
Following his shoulder surgery, he continued to have problems with his arm and neck and
ultimately underwent a two-level disc replacement surgery by Dr. Gornet.

Petitioner testified he currently takes a muscle relaxer as well as Meloxicam for pain
about every other day. Both are prescribed by Dr. Gornet. He currently has difficulty bending
his shoulder, such as when he is driving, and has to switch driving arms every five to seven
minutes. He has trouble lifting his arm above his head for any length of time, and gels stiffness
in his arm and shoulder. When he walks around he tends to put his hand in his pocket, as his arm
hurts when it hangs to his side. He frequently has to switch arms with any activity he does. He
testified he does not currently have pain in his neck. He sometimes has pain in his hip if he lays
on it too long.

Petitioner currently works as a locator for a repossession company. He drives around for
eight hours at a time with cameras on his vehicle, The cameras take pictures of license plates
and if the plate comes back as a car that needs repossessed he contacts a tow truck to pick up the
vehicle. He earns $9.00 an hour with this job. He testified he had reapplied to work for
Respondent but was told there were no openings available.

On cross-examination, Petitioner testified that, with regard to his claim for mileage, it
was 38 or 39 miles one way from his home to see Dr. Gornet or Dr. Paletta. He acknowledged
that he chose to treat with those doctors and that his employer did not instruct him to do so. He
testified that he has six sisters, all of whom rely on him to do work for them, such as handyman
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work, putting up fence, repairing washers and dryers, and hanging televisions. He also does light
car maintenance, such as changing a tire or battery or replacing an alternator. He testified that in
looking for a job he attended two Job fairs and met with the Illinois Employment Division. He
acknowledged that he did not talk with anyone about what kind of jobs he could or could not do.

Petitioner acknowledged he completed a pain diagram when he initially saw Dr. Gornet
and testified he was accurate and truthful in filling it out. He testified Dr. Gomet conducted a
physical examination at the first appointment; however, he could not recall if he conducted an
examination at the subsequent visits, Petitioner testified he was accurate and truthful with
describing his symptoms and abilities to al| of his doctors. He agreed that all of his doctors had
released him to full duty work without restrictions.

On re-direct, Petitioner was asked about a reference by Dr. Paletta that his left arm
moved better than his right arm and hand. He explained that he was bom with a deformity in his
right arm and that he learned to use his left arm more. He writes with his right hand, but uses his
left arm for strength and control. With regard to the pain diagram he completed with Dr. Gornet,
Petitioner testified that he marked only his neck and not his left arm or shoulder as a problem

On re-cross, Petitioner was asked to review the pain diagram contained in Dr. Gomet's
record, marked as Petitioner’s Exhibit 6. He acknowledged that the diagram asked the patient to
mark where the pain was and where certain other symptoms were being felt. He agreed that he
marked an “X” on the neck and marked that he had ache on each side of the neck. He testified
he did not mark any areas of radiation because he was seeing Dr. Gornet for his neck and he did
not know he was going to be looking at anything else.

Following the accident, the East St. Louis Police Department responded to the scene.
The Incident Report noted it was a hit and run accident and the fleeing offender was apprehended
a short time later. It was noted Petitioner was transported to St. Louis University Hospital. PX2.

Petitioner was transported to Si. Louis University Hospital. It was noted he had
complaints of pain in multiple locations, worst in the left shoulder, left hand, and right knee. He
denied tenderness in the neck or back. He underwent CT scans of the head,
chest/abdomen/pelvis, and the cervical, thoracic, and lumbar spine. The head CT was nomal.
The CT of the chest, abdomen, and pelvis were negative for acute traumatic injury. The cervical
CT showed mild multilevel degenerative disc disease, most pronounced at C6-7 on the right,
with mild neuroforaminal stenosis. The thoracic CT showed degenerative disc disease at T9-10
with osteophyte complex that caused moderate narrowing of the right aspect of the central canal.
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The lumbar CT showed muitilevel degenerative disc disease. It was most pronounced at L4-5,
where there was subchondral cyst formation and endplate sclerosis. In addition, x-rays of the left
shoulder, left hand, left foot, and right foot were normal. Right knee x-rays showed degeneration
and ossification but no acute njury. Petitioner underwent cardiac workup, due to his history of
bradycardia and pacemaker placement, as well as elevated troponins upon admission and having
hit his chest on the steering wheel in the accident. He was discharged on September 18. PX5.

Petitioner followed up with his cardiologist, Dr. Sanjaya Saheta of St. Louis Heart and
Vascular, on September 24, 2014. His pacemaker was checked and supraventricular tachycardia
(SVT) was documented. He was started on Lopressor. On October 1 he underwent a
radionuclide imaging study, an EKG, and an exercise tolerance test. He retumed to Dr. Saheta
on October 8, 2014. As he did not have symptoms and the test results were acceptable, he was
advised he did not need to have a cardiac cath. He was instructed to remain off work for four
weeks and to follow up in six months. PX13.

On October 14, 2014, Petitioner wrote 2 letter addressed to “Dear Sirs™. He testified this
letter was sent to his employer. The letter states he was currently authorized off work by his
physician due to the injuries he sustained in his work accident on September 16. He further
advised he was scheduled to see Dr. George Paletta for his left shoulder, Dr. Nathan Mall for his
lower extremities, and Dr. Matthew Gornet for his neck., He stated all of these appointments
were scheduled for October 20. He advised he was willing to work light duty if his physicians
allowed him to at that point. Finally. pursuant to the Family Medical Leave Act, he requested
that his job be held until he couid return o work. PX4-1.

On October 20, 2014, Petitioner presented to Dr. Matthew Gomet of The Orthopedic
Center of St. Louis. He completed a Medical Information form, which included a pain diagram.
He marked that he had buming in the middle back of his neck and aching on both sides of his
neck. There were no other markings on the diagram. He rated his pain at 6/10. Dr. Gornet’s
note reported Petitioner complained of neck pain to both sides, left greater than right, with
headaches, bilateral trapezial pain, left shoulder pain down his left arm to the hand, and
numbness and tingling into his left forearm and hand. His symptoms were constant, Worsc with
turning his head, arm activity, overhead work or fixed head positions, and better with a neutral
position. He indicated pain in the trapezius bilaterally and on both sides of his neck, particularly
on the left side into the left shoulder, arm, scapula, and forearm. He had mild decrease in wrist
dorsiflexion and sensation was decreased to C6-7 on the left. Dr. Gornet noted x-rays showed
narrowing of the space available to the cord at the C3-4 level with some posterior osteophytes
and some loss of disc height at C6-7. He referred Petitioner to Dr. Paletta for his left shoulder
and noted that, “Dr. Paletta has referred the patient for a left hip issue to Dr. Mall.” He ordered a
CT arthrogram of the left shoulder and advised Petitioner he could work light duty with no lifting
more than ten pounds, no overhead work, and alternating sitting and standing. PX6, Dep.PX2.

Petitioner also presented to Dr. Nathan Mall on Octlober 20, upon referral by Dr. Gornet.
On the new patient intake form, Petitioner indicated he was seeing Dr. Mall for the pain in his
left hip following his accident. He gave a consistent history of the accident. On exam, he had
pain to palpation over the hip abductor insertion on the greater trochanter and pain with flexion
and internal rotation of the hip. There was some weakness with the hip abductors and some pain
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and weakness with hip flexors. Hip x-rays showed impingement pathology with a reduced head-
neck offset. Assessment was left hip trochanteric bursitis/possible hip abductor tear, and left hip
impingement. Dr. Mall recommended a cortisone injection and hip strengthening therapy. PX7.

On October 27, 2014, Petitioner presented to St. Charles Sports Physical Therapy for his
hip complaints. He advised he had a cortisone injection the previous Friday which helped for
only a few hours. He reported constant pain over the left lateral hip that increased and traveled
down his left leg with increased activity. The next therapy note is the re-evaluation dated
November 12. He reported overall resolution of his low back and buttock pain, but noted he still
had a dull ache and occasional pain when lying down at the end of the day. It was noted he had
shown marked improvements in range of motion, strength, pain, and function. PX]11.

On November 17, 2014, Petitioner underwent two procedures at CT Partners of
Chesterfield. A cervical myelogram and post CT revealed (1) C5-6 central disc heriation
extending to the cord, mild stenosis, no significant foraminal narrowing; (2) C6-7 degenerative
disc disease with protrusion across the midline and osteophytes resulting in mild central stenosis
with bilateral foraminal stenosis, where either of the C7 roots could be affected. An addendum
report noted mild disc space narrowing at C5-6 with anterior osteophytes and no significant
ventral impression upon the dura. A left shoulder arthrogram and post CT revealed a superior
labral defect consistent with superior labral tear, without evidence of rotator cuff tear. PX9.

Immediately following the two procedures, Petitioner was seen by Dr. Gornet and Dr.
Paletta. Dr. Gornet noted the CT myelogram “clearly reveals a disc herniation to the left side at
C5-6 and a central hemiation at C6-7 with some foraminal stenosis bilaterally, right greater than
left”. Petitioner reported continued left trapezial, left shoulder, and left arm symptoms. Dr.
Gornet noted that Dr. Paletta’s opinions regarding the shoulder would need to be incorporated in
the treatment plan. Dr. Paletta’s record of November 17 states Petitioner “returns today for
continued follow up of his left shoulder”, The Arbitrator notes, however, that the evidence
admitted at trial did not include a prior note from Dr. Paletta. Dr. Paletta noted Petitioner’s
exam was “unchanged”, but did not provide any specifics beyond that with respect to the
examination. He reviewed the CT arthrogram and noted a small tear of the labrum in the left
shoulder. He further noted Petitioner was having significant cervical issues as well and he did
not recommend shoulder surgery at that time, as it appeared the neck was the most significant
issue. He recommended an injection of the glenohumeral joint. He discussed physical therapy
with Dr. Gornet, who wanted to wait on therapy pending results of the cervical injections, given
the fairly significant disc herniation. The doctors were in agreement that the neck condition took
priority over the shoulder. PX6. It appears Petitioner also saw Dr. Mall on November 17;
however, the only record of the appointment was a Work Status Report releasing Petitioner to
full duty for the hip. There was no office note admitted. The Arbitrator notes this is the final
record from Dr. Mall with regard to Petitioner's left hip. PX7.

On December 22, 2014, Petitioner underwent a left C5-6 epidural steroid injection by Dr.
Kaylea Boutwell at The St. Louis Spine and Orthopedic Surgery Center. He rated his pain as
8/10 before and after the injection. He underwent a second injection on January 5, 2015. He
rated his pain as 7/10 before and after the injection. PX12.
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On January 6, 2015, Respondent sent a letter to Petitioner advising his FMLA status
would end on January 14 and asked that he contact Human Resources. He was advised to
provide a medical status report by January 9 or his FMLA status would be terminated. PX4-2.

On January 26, 2015, Petitioner returned to Dr. Paletta, who noted he had had an
injection, anti-inflammatories, and some physical therapy. He reported the injection provided
significant relief for about a month, but about three weeks ago he had gradual recurrence of
shoulder pain and it was back to the same level as before the injection. Physical examination
was unchanged and impression was persistently symptomatic SLAP tear in the setting of
concomitant cervical pathology. The Arbitrator notes there was no mention of Petitioner having
pain down his left arm or into his left hand. Dr. Paletta opined that the SLAP tear was a
significant component of Petitioner’s shoulder complaints. The injection provided only
temporary relief and he was not confident another injection would provide sustained relief. He
believed Petitioner needed arthroscopy with probable labral debridement or repair. He noted that
if his neck issue took preccdent over the shoulder, then the neck should be addressed first.

Petitioner also returned to Dr. Gomet on January 26, 2015. His cervical examination
showed mild decrease in wrist dorsiflexion and decreased sensation at left C6-7. Dr. Gornet
recommended a two-level cervical disc replacement. He discussed the situation with Dr. Paletta
and recommended the neck be treated first and then the shoulder. after Petitioner recovered from
his neck. Dr. Paletta made a similar addendum note in his record, and agreed that the neck
should be prioritized above the shoulder.

On February 5, 2015, Respondent sent a letter to Petitioner advising that his employment
was terminated effective January 15, 2015. It was noted he was granted 12 weeks of leave under
FMLA and that during that time he had been responsible for payment of his benefits, which was
due immediately. PX4-3.

On April 21, 2015, Petitioner was evaluated by Respondent’s Section 12 examiner, Dr.
Timothy VanFleet. Dr. VanFleet reviewed notes from Dr. Paletta, Dr. Gomet, and St. Louis
University Hospital; as well CT scans of the cervical, thoracic, and lumbar spine taken the day of
Petitioner’s accident. He noted he did not have a report or images from the cervical CT
myelogram done in November 2014, Petitioner gave a consistent history of the accident and
reported that since then he had had neck pain and pain radiating into his left shoulder. He denied
prior history of neck problems. Cervical examination showed he could flex his chin to his chest,
extend 40 degrees, and rotate 70 degrees bilaterally. Shoulder examination showed he had
diminished range of motion with difficulty, positive supraspinatus stress test, symmetric reflexes,
and give way in the motor groups at the shoulder and left biceps. Dr. VanFleet did not have the
cervical CT myelogram, but stated that clinically Petitioner did not appear to have cervical
radiculopathy, as he did not demonstrate any evidence of radiculopathic pain complaints other
than into his shoulder. He opined Petitioner’s shoulder pain appeared to be more mechanical and
consistent with the diagnosis of internal shoulder derangement. He recommended review ol the
cervical CT myelogram and opined that a bilateral upper extremity EMG may be beneficial. He
agreed with Dr. Gomet's light duty work restrictions. He opined that Petitioner’s current
condition was directly related to his work related motor vehicle accident. RX1, Dep.RX2.
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On May 27, 2015, Dr. VanFleet issued a supplemental report following review of
Petitoner’s cervical CT myelogram. He interpreted the tests to show (1) soft disc protrusion
paracentral and slightly toward the left side at the C5-6 level, (2) contact with the cervical cord
centrally and evidence of good CSF fluid posterior to the spinal cord, (3) some contact of the
thecal sac towards the right side, (4) C6-7 disc space bone-on-bone with evidence of some
narrowing bilaterally of the neural foramina. He also reviewed the left shoulder CT arthrogram,
which he interpreted as being consistent with labral tearing. He did not believe Petitioner
demonstrated any evidence of cervical radiculopathy-type symptoms, but rather believed his
Symptoms were mechanical into the shoulder. He opined that Petitioner did not manifest any
kind of objective findings that would correlate to a C5-6 or C6-7 level of neural impairment. He
opined that Petitioner would benefit from an EMG and recommended same. RX]1, Dep.RX3.

On July 6, 2015, Dr. Paletta authored an office note indicating Petitoner’s cervical
treatment had not been approved and that he continued to have issues with his shoulder and
needed surgery. He discussed the situation with Dr. Gornet, who believed Petitioner was safe to
undergo the shoulder surgery. PXe.

On July 15, 20135, Petitioner returned to Dr. Paletta and reported ongoing pain in his left
shoulder, difficulty lying on the left side, and pain in the overhead position. He noted he also
had cervical radicular symptoms with pain all the way down the arm as well as numbness and
tingling. The Arbitrator notes this is the first mention in Dr. Paletta’s record of complaints of
pain down the left arm or numbness or tingling. Dr. Paletta again noted he had discussed the
matter with Dr. Gornet, who believed Petitioner had a cervical condition that needed treatment,
but that it was reasonable and safe to proceed with treatment for the shoulder. Dr. Paletta
advised Petitioner that the surgery would likely help significantly with the shoulder complaints,
but likely would not affect the pain he had down the arm or the numbness, tingling, and
paresthesias coming from his cervical issue. PX6.

On July 15, 2015, Petitioner also followed up with Dr. Gornet and presented his IME
report from Dr. VanFleet. Dr. Gornet authored a page-long note commenting on the report and
on his disagreement with Dr. VanFleet’s assessment. He was particularly critical of his assertion
that Petitioner did not manifest any significant objective findings that correlated to the C5-6 and
C6-7 levels, as the protrusion paracentral and to the left at C5-6 “clearly would manifest itself as
neck and shoulder pain”. Although he was willing to order an EMG, Dr. Gomet opined that
Petitioner’s pain and symptoms into his shoulder and arm were not measured by EMG. PX6.

On September 22, 2013, Dr. Paletta completed a Work Status Report indicating Petitioner
could work light duty, with no lifling over 10 pounds and no overhead work. There is no
corresponding office note to indicate whether an examination took place that day. PX6.

On October 28, 2015, Petitioner underwent surgery on his left shoulder by Dr. Paletta,
The procedures included (1) extensive debridement of the superior labrum, (2) subacromial
decompression, bursectomy, and acromioplasty, and (3) open subpectoral biceps tenodesis.
PX10. He followed up on November 9 and was noted to be doing well. He was to begin
physical therapy. PX6.
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On November 13, 2015, Petitioner presented to St. Charles Sports Physical Therapy for
an initial evaluation. A progress report of December 16 noted he had overall improvement in his
feft shoulder pain and mobility during daily activities, but continued to wake up due to pain and
could not lie on his left shoulder. A progress report of Junuary 20, 2018, notcd he had tightness
with reaching all the way overhead or behind his back and ached after those motions. He had
full range of motion with some discomfort with end range reaching and end range reaching
behind his back. It appears he was discharged at that time. The Arbitrator notes there were no
daily therapy notes admitted for this treatment, PX11.

On December 18, 2015, Petitioner followed up with Dr. Paletta and was noted to be
doing well. He returned on February 8, 2016, and reported his left shoulder was “doing great”.
He still had some discomfort slceping on the left side but otherwise did not have any pain with
activities of daily living. On exam, it was noted he had better motion on the left shoulder than
the right, where he had some chronic motion losses due to previous fracture. Testing was
negative and neurovascular status was intact. Dr. Paletta stated that with respect to the shoulder,
Petitioner had an excellent outcome. He required no restrictions or limitations and was allowed
to return to work without restrictions. He was placed at maximum medical improvement for the
shoulder. Petitioner reported he was scheduled for cervical surgery on February 23 by Dr.
Gomet, who continued to have him off work. PX6.

On February 15, 2016, Petitioner returned to Dr. Gomet. He completed a Medical
Information form and in response to the question of whether there were any significant changes
since his last visit, Petitioner wrote, “stiffness-lingling-needles-left thumb area”. A cervical CT
scan was done which showed (1) disc height loss with circumferential disc bulge at C6-7, stable
in appearance, (2) probable mild central canal stenosis at C6-7, and (3) bilateral foraminal
stenosis at C6-7 and C7-T1. Dr. Gomet stated, “He is still having some residual left shoulder
and left arm symptoms. His main complaint is again neck pain into the left trapezius, lcft
shoulder, and down his left arm with numbness and tingling in the C6 distribution of the left
hand. His exam is unchanged.” Dr. Gomet noted he had spoken to Petitioner’s cardiologist
about the surgery taking place in the Surgery Center, and the cardiologist was to review the chart
and let him know if that would be acceptable. PXae.

On February 16, 2016, Petitioner returned to Dr. VanFleet for another Section 12 exam.
Dr. VanFleet reviewed updated records, including Dr. Paletta’s note from February 8, 2016, and
Dr. Gornet’s narrative note from July 15, 2015, commenting on the prior IME reports. Petitioner
reported he was taking ibuprofen twice a day and had pain in his shoulder, neck, and hip. Dr.
VanFleet referenced a pain diagram completed by Petitioner, but the Arbitrator notes the diagram
was not included in the record admitted at trial. He stated the diagram showed numbness and
aching across the neck, especially towards the left, an ache in the left shoulder, pins and needles
and numbness in the left arm, and pins and needles and numbness in the left hand. Petitioner
reported he had pain if he used or moved his left arm. RX1, Dep.RX4.

On examination, Petitioner was able to rotate his head 60 degrees bilaterally, flex his chin
to his chest, and extend 30 degrees. He appeared to have a positive impingement sign, as he
complained of pain when his left anm was elevated, abducted and internally rotated. Strength
testing showed give way in the deltoid and biceps on the left. Sensation was not impaired and
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Hoffmann's sign was negative. Dr. VanFleet opined there were no objective findings of cervical
radiculopathy on examination. Petitioner had some mechanical complaints in the shoulder with
range of motion and movement, but no findings of cervical radiculopathy. His diagnosis was
cervical degenerative disc disease and status post left shoulder arthroscopy. He stated, “I think it
is unclear at this time that the gentleman has cervical radiculopathy.” Petitioner reported a poor
response to the cervical injection, and Dr. VanFleet noted Dr. Gornet took issue with that. He
opined that, in the absence of a positive response to an injection and lacking any type of EMG
findings consistent with radiculopathy, Petitioner’s prognosis would be poor for surgical
treatment. He noted he did not have Petitioner’s Job description and was unable to comment on
his ability to work full duty, but did believe he could work light duty. RXI, Dep.RX4.

On February 23, 2016, Petitioner underwent cervical surgery by Dr. Gornet, consisting of
disc replacement at C5-6 and C6-7. He followed up on March 17 and reported he was doing
well. He had some mild shoulder pain that was resolving and he was overall pleased with his
progress. On April 18 he returned to Dr. Gornet and reported he still had some lefi-sided pain in
his shoulder and arm. He was referred for physical therapy in St. Charles. The Arbitrator notes
no therapy notes were admitted for this treatment. Petitioner returned on June 9, 2016, and it
was noted he “continues to do wonderfully well”. His neck pain and headaches were gone and
his shoulder pain was dramatically improved. Dr. Gornet released him to return to work full
duty with no restrictions. He noted, “He is exceedingly pleased with his progress.” Dr. Gomet
noted he had referred Petitioner for physical therapy, but “according to the patient and the
description of what was performed, this physical therapy was ineffective” and it was agreed the
therapy should be discontinued. It was noted Petitioner was to return in three months; however,
the Arbitrator notes this was the final treatment record submitted. PXe.

Dr. VanFleet issued a supplemental report on March 21, 2016. After reviewing
Petitioner’s job description, he opined he could return to his Jjob. The Arbitrator notes this report
was issued subsequent to Petitioner’s cervical surgery, and it does not appear Dr. VanFleet was
aware at that time that surgery had taken place. RX1, Dep.RX5.

Dr. Gornet testified by way of deposition on June 20, 2016. He is a Board Certified
Orthopedic Surgeon whose practice is devoted to spine surgery. Dr. Gomet testified consistent
with his treating records and opined Petitioner was expected to be at maximum medical
improvement one year post-op. His diagnosis was cervical radiculopathy secondary to structural
injury to the disc and disc mechanism at C5-6 and C6-7, with aggravation of some pre-existing
foraminal stenosis at C6-7. He opined the injuries and aggravation were caused by Petitioner’s
work related motor vehicle accident. Besides routine post-operative follow up, Dr. Gornet
testified Petitioner did not need further care. PX6.

When asked if the EMG recommended by Dr. VanFleet was necessary, Dr. Gomet
testified that for most cervical spine injuries EMG nerve function studies are usually
inconclusive and not indicative or predictive of surgery results. He has seen patients with severe
motor weakness, clear radiculopathy and pain, who had normal nerve function studies. He
testified Petitioner’s case was a “perfect example” of someone with radicular symptoms who had
an excellent result with surgery. He did not believe the EMG was needed in this case. He
disagreed with Dr. VanFleet's opinion that Petitioner did not have cervical radiculopathy, and
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testified there was objective evidence of radiculopathy on the studies, the intraoperative findings,
and his response to surgery. PX6.

On cross-examnation, Dr. Gornet testified ihai Petitioner's radiculopathy into the left
arm was not the indication for surgery, but rather it was in addition to the structural injury to the
disc and disc mechanism as an indication for the surgery. With regard to the EMG, he testified it
does not measure cervical cord compression, but can measure a cervical nerve root irritation if it
is present and detectible on the EMG. Dr. Gornet agreed that Petitoner’s radicular symptoms
were mild or moderate. It was noted that he had conducted a physical examination the first time
he saw Petitioner, but it did not appear he conducted a physical exam in subsequent visits. He
testified, “I probably did, but it’s not documented...So, your point is well taken." Dr. Gornet
testified thal surgery was not based solcly on the radicular complaints, but rather was based on
the structural injury to the disc and disc mechanism. He further testified that symptoms alone
were enough of an indication to perform a two-level disc replacement. PX6.

Dr. VanFleet testified by way of deposition on June 29, 2016. Heisa Board Certified
Orthopedic Surgeon. He testified consistent with his reports. He noted Petitioner’s examination
revealed he had symmetric strength in his triceps, wrist extensors, and flexors, which would be
the C6 and C7 myotomes. He opined this was significant because it showed a lack of
radiculopathy, which was often associated with not only pain but also weakness and numbness,
and the weakness would correlate to the specific nerve root that was related to the disc spaces
that were pathologic. He testified he reviewed Petitoner’s myelogram and post CT and that the
findings could support a clinical diagnusis of radiculopathy. However, he found no objective
evidence of radiculopathy upon examination, and Petitioner did not complain of symptoms that
related to cervical radiculopathy that corresponded to the C5-6 and C6-7 levels. RX1.

Dr. VanFleet testified he examined Petitioner a second time, after he had undcrgone
shoulder surgery. He had been released for the shoulder but was still treating for the neck, and
disc replacement surgery had been planned. He recommended an EMG at that time, to help
confirm radiculopathy, rule out peripheral neuropathy, and/or rule out brachial plexopathy. At
the second exam, Petitioner completed a pain diagram and noted numbness and aching across the
neck, especially toward the left, ache in lefl shoulder, and pins and needles and numbness into
the left arm and hand. Dr. VanFleet testified that radiculopathy is, generally speaking, pain
radiating down into the extremity. With a C5-6 and C-6-7 problem, then the C6 and C7 nerve
roots should be involved, which should proeduce pain down the arm and into the hand. Petitioner
reported more mechanical symptoms of pain with use of the arm and pain in the shoulder,
complaints that were more mechanical and not consistent with radiculopathy. Dr. VanFleet
testificd that following the second examination he was unclear about the diagnosis of cervical
radiculopathy, as Petitoner’s symptoms were not cervical radiculopathy and he did not have
much in the way of physical examination findings. Dr. VanFleet testified that the arthroplasty
surgery was not appropriate, as it was not supported, and that surgery should not be done based
on the presence of degenerative changes only. He testified that pain should also not be a reason
to perform such surgery. He noted that when Petitioner saw Dr. Gornet the first time on October
20, 2014, he made no markings on his pain diagram consistent with cervical radiculopathy;
rather, they were consistent with burning across the back of the neck, which could have been
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consistent with whiplash. He testified Petitioner sustained an exacerbation of his underlying
degenerative disc disease in the work accident. RXI.

On cross-examination, Dr. VanFleet acknowledged he was not aware of Petitioner having
any prior neck problems or treatment. He agreed Petitioner had a disc protrusion, paracentral
and slightly towards the left at C5-6, as well as a displaced thecal sac contacting the cord slightly
to the left. He acknowledged that response to treatment could confinm a diagnosis. He was not
aware that Petitioner had undergone cervical surgery. He agreed that in trying to determine
whether or not the diagnosis made by Dr. Gornet was correct, it might be helpful to leam
Petitoner’s response to the two-level disc replacement surgery, though qualified that it would not
be 100% predictive.

Dr. Saheta testified by way of deposition on July 7, 2016. He is board certified in
cardiology, interventional cardiology, nuclear cardiology, and internal medicine. He testified he
implanted a Boston Scientific permanent pacemaker in Petitioner on March 19, 2014, Petitioner
experienced a dislodgement of his pacemaker leads on March 29 after lifting one of his children
over his shoulder. The lead was repositioned and he did well after that. He had a pacemaker
check done on September 10, which showed no significant events. RX2.

Dr. Saheta examined Petitioner on September 24, following his work accident. He noted
the hospital records immediately after the accident showed elevated troponin, which was deemed
to be due to cardiac contusion from airbag deployment. He testified that Petitioner’s current
cardiac medications were aspirin, metoprolol succinate, Pravachol (pravastatin) for cholesterol,
and Lisinopril for blood pressure. Petitioner was also on Viagra, which was not cardiac related.
Dr. Saheta testified that, with the exception of metoprolol succinate, Petitioner was on all of
these medications prior to the work accident. The metoprolol was added after the pacemaker
check showed three episodes of supraventricular tachycardia (SVT). All three episodes of SVT
occurred prior to Petitoner’s work accident. Dr. Saheta testified that the SVT episodes following
Petitioner’s accident on September 16, 2014, may be “part and parcel” with his conduction
abnormality for which he had received the pacemaker, or may be a different item. He testified
that Petitioner’s cardiac condition was stable following the accident and that there were no
changes in his cardiac condition following the accident. RX2.

CONCLUSIONS OF LAW

The Arbitrator hereby incorporates by reference the above Findings of Fact, and the
Arbitrator’s and parties’ exhibits are made a part of the Commission’s file. After review of the
evidence and due deliberations, the Arbitrator finds on the issues presented at trial as follows.

In support of the Arbitrator’s decision relating to issue (F). whether Petitioner’s
current condition of ill-being is causally related to the injury, the Arbitrator finds the

following:

11
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A claimant has the burden of proving by a preponderance of the credible evidence all
clements of the claim, including that any alleged state of ill-being was caused by a workplace
accident. Parro v. Industrial Commission, 260 L. App.3d 551, 553 (1% Dist. 1994).

The parties stipulated that Petitioner’s left shoulder injury and treatment thereof was
causally rclated to his accident. The parties disputed whether Petitioner sustained injury to his
neck to the extent alleged, and whether the cervical surgery performed was reasonable,
necessary, and causally related to the accident.

The Arbitrator finds that Petitioner failed to prove by a preponderance of the evidence
that the alleged extent of his cervical condition is causally related to his work accident of
September 16, 2014. Rather, the Arbitrator finds that Petitioner suffered a cervical strain that
resulted in axial neck pain, consistent with the opinions of Dr. VanFleet. The Arbitrator further
finds that the surgery performed by Dr. Gornet was not reasonable, necessary, or causally related
to Petitoner’s accident. In so concluding, the Arbitrator finds significant the inconsistencies and
lack of documentation contained within the treating records and in the testimony of both
Petitioner and Dr. Gomnet.

Petitioner testified that when he first saw Dr. Gornet on October 20, 2014, he had pain in
his hands, shoulder, ieft arm, and neck. However, on the pain diagram he himself filled out that
day, he only marked that he had burning in the middle of the back of his neck and aching on
either side of his neck. Although the form asked him to mark the areas of radiation and to
include all affected areas, he made no such markings. Ic attempted to explain this by testifying
that he was only seeing Dr. Gomet for his neck, and that Dr. Paletta was going to see him for his
shoulder at a later appointment. He testified he ended up seeing Dr. Paletta the same day that he
first saw Dr. Gornet, on October 20, and that he did not know that was going to happen.
However, that testimony is directly contradicted by the letter he sent to his employer on October
14, 2014, in which he stated he was scheduled to see Dr. Paletta for his shoulder and arm, Dr.
Mall for his lower extremities, and Dr. Gomet for his neck, and that all of the appointments were
scheduled for October 20. The Arbitrator finds Petitioner to not be credible on this issuc.

Dr. Gomet’s records contain several inconsistencies which the Arbitrator finds
significant. On October 20, 2014, he noted, “I would like to refer him to Dr. Paletta for
evaluation of his shoulder.” Yet, as discussed above, Petitioner was aware on October 14 that he
was going to be seeing Dr. Paletta. Later in the same paragraph, Dr. Gornet noted, “Dr. Paletta
has referred the patient for a left hip issue to Dr. Mall.” Yet, Dr. Mall’s first record of that same
date clearly states he saw Petitioner upon referral by Dr. Gomet, as did Dr. Mall’s new patient
intake form completed by Petitioner that day. While these inconsistencies may seem benign on
the surface, they call into question the accuracy and veracity of Dr. Gornet’s record as a whole,
as discussed in more detail below.

Dr. Gornet's records document that he conducted a physical examination of Petitioner on
October 20, 2014. However, none of his subsequent notes document any physical examination
whatsoever. When questioned whether he conducted additional examinations, Dr. Gornet
testified, “1 probably did, but it’s not documented.” Further, when Petitioner was asked on cross-
examination whether Dr. Gornet conducted any physical examinations after the first visit of

12
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October 20, 2014, he testified, “I do not recall.” The Arbitrator finds this disturbing, and finds it
further calls into question the accuracy and veracity of Dr. Gomet’s record and his testimony.
The only record that documented a physical examination also contained complaints purportedly
expressed by Petitioner that he himself did not write on his pain diagram, namely pain radiating
“down his left arm and into his hand with numbness and tingling into his left forearm and hand”.

Dr. Gomet claimed to rely in part upon Petitioner’s response to the cervical injections in
December 2014 and January 2015 as Justification for the cervical surgery. However, his records
are completely void of any discussion regarding Petitioner’s response, and it is unclear whether
he was even aware of Petitioner’s response to the injections. Conversely, Dr. Boutwell’s record
following each injection clearly documented that Petitioner got no relief, and Petitioner reported
the same to Dr. VanFleet. Although Dr. Gornet took issue with Dr. VanF leet’s assertion that the
injections provided no relief, his own records do not document that he was even aware of
whether the injections helped or not. Dr. VanFleet testified that Petitioner’s response to the
injections was important in the consideration of whether he was a candidate for cervical surgery
and, because he reported no relief, surgery was not warranted.

Dr. Gomet testified that pror to considering cervical surgery “everybody gets
conservative care first”, to try and separate out the patients who will get better or whose
symptoms are tolerable enough to avoid surgery and the patients who have intolerable symptoms
or symptoms that limit their function. Yet, in Petitioner’s case, not only was such conservative
care not undertaken, the record does not document that Petitioner had intolerable symptoms.

The Arbitrator finds particularly significant the medical records from February 2016.
Petitioner saw Dr. Paletta on February 8, 2016, for a final exam following his left shoulder
surgery of October 28, 2015. He reported “the left shoulder is doing great” and he did not have
any pain with activities of daily living. He had finished physical therapy and was continuing his
home exercise program. Dr. Paletta stated, “Examination of the left shoulder reveals outstanding
motion.” He noted that Petitioner had an excellent outcome, required no restrictions or
limitations, and was at maximum medical improvement for the shoulder. He went on to note that
Petitioner informed him he was scheduled to have cervical surgery on February 23, 2016, Yet,
review of the record shows that Petitioner had not been seen by Dr. Gomet since July 15, 2015,
more than seven months prior.

On February 15, 2016, one week after his exam by Dr. Paletta, Petitioner returned to Dr.
Gomet for the first time since July 15, 2015. Dr. Gomet recorded that Petitioner was “still
having some residual left shoulder and left arm symptoms” and that he had neck pain into the left
trapezius, left shoulder, and down his left arm. along with numbness and tingling in the C6
distribution of his left hand. Yet none of these complaints were documented by Dr. Paletta Just
one week prior. The Arbitrator is mindful that Dr. Paletta was treating Petitioner for his
shoulder, but reason would dictate that if Petitioner’s symptoms were as severe as Dr. Gornet
documented on February 15, they would have at least existed to some degree and been noted by
Dr. Paletta on February 8. But they were not. Further, Dr. Paletta’s February 8 record clearly
shows that Dr. Gornet had already scheduled the cervical surgery prior to Petitioner’s
appointment with him on February 15. The Arbitrator again finds it significant that prior to
February 15, Dr. Gornet had not seen Petitioner since July 15, 2015, such that complaints and

13
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exam findings on February 15 would appear to have been irrelevant to Dr. Gornet’s scheduling
and performing cervical surgery. In addition, the appointment of July 15, 2015, appears to have

been for the sole purpose of Dr. Gornet’s review of Dr. VanFleet’s report, and no examination
was documented on that day.

On February 16, 2016, the day after his appointment with Dr. Gornet, Petitioner was
again examined by Dr. VanFleet. He reported pain in the shoulder, neck, and hip, as well as pins
and needles and numbness down the left arm and into the left hand. He also reported that the left
arm hurt to move it and that he had pain if he used it. The Arbitrator is again struck by the stark
difference between Petitioner’s complaints to Dr. VanFleet on February 16 and his lack of
complaints to Dr. Paletta only eight days prior, on February 8.

Dr. VanFleet examined Petitioner on two occasion, documented extensive physical
examinations each time, and recorded a lack of any objective findings of cervical radiculopathy.
He noted Detitioner did have mechanical complaints in the shoulder with range of motion and
movement, but no objective findings of cervical radiculopathy. He testified that with a C5-6 and
C6-7 problem, the C6 and C7 nerve roots should be involved, which should produce pain down
the arm and into the hand. However, Petitioner reported more mechanical symptoms of pain if
he used the arm and pain in the shoulder, which was not consistent with radiculopathy. He
further testified that Petitioner did not have much in the way of physical examination findings.

He opined that disc replacement surgery was not appropriate and was not supported in this case.
The Arbitrator agrees.

The Arbitrator is mindful that a treating doctor’s opinions are generally afforded greater
weight than those of an examining physician. However, the record simply does not justify doing
so in this case. The Arbitrator finds the inconsistencies, lack of documentation, and Dr. Gomnet’s
scheduling of surgery without having seen Petitioner for seven months to be dispositive.

Based on the foregoing and the record in its entirety, the Arbitrator finds that Petitioner
failed to meet his burden of proof on the issue of causal connection with regard to the two-level
disc replacement surgery performed by Dr. Gornet. The Arbitrator further finds that Petitioner
reached maximum medical improvement for all alleged conditions on February &, 2016.

In support of the Arbitrator’s decision relating to issue (G), Petitioner’s earnings.
the Arbitrator finds the following:

Petitioner’s Exhibit 16 is a wage record of checks issued from September 20, 2013,
through September 5, 2014, a total of 26 paychecks. The record shows the total gross amount
earned was $33,964.51. Petitioner testified that his rate of pay was $16.79 per hour and that he
normally worked 40 hours per week, but sometimes worked more. Of the 26 paychecks, 17 were
$1,343.20, which appears to be the total of $16.79 per hour for 40 hours times two weeks, The
Arbitrator notes three paychecks in which the total carned was about half the amount normally
earned, and further notes six other paychecks which werc higher or lower than the normal

amount. Neither party introduced evidence as to why those six paychecks were higher or lower,
including whether they represented some overtime pay. Petitioner testified that the three
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paychecks which were about half were reduced because he missed three weeks of work while
recovering from the implantation of his pacemaker. However, he presented no further detailed
evidence with regard to the days worked or missed during those pay periods.

The Arbitrator finds Petitioner earned $33,964.51 in the 52 weeks preceding his accident
and further finds his average weekly wage is $653.16.

In_support of the Arbitrator’s decision relating to issue (J). whether the medical
services that were provided to Petitioner were reasonable and necessarv, and whether
Respondent has paid all appropriate charges for all reasonable and necessary_medical
services. the Arbitrator finds the following:

Under Section 8(a) of the Act, a claimant is entitled to recover reasonable medical
expenses, the incurrence of which are causally related to an accident arising out of and in the
scope of her employment and which are necessary to diagnose, relieve, or cure the effects of the
claimant’s injury. Absolute Cleaning/SVMBL v. IL Workers' Compensation Comm'n, 409
1. App.3d 463, 470 (4" Dist. 2011).

In light of the Arbitrator’s findings with respect to issue (F), the Arbitrator finds that
medical services rendered through February 8, 2016, were reasonable and necessary in
Petitioner’s care and treatment relative to his accident of September 16, 2016, with the
exception of those itemized below. All medical services rendered after February 8, 2016,
including the cervical disc replacement surgery performed by Dr. Gornet, are denied. In
comparing Petitioner’s Exhibit 14 (medical bills) and Respondent’s Exhibit 3 (payments), it
appears Respondent has paid all medical bills for which they are liable, pursuant to the
Arbitrator’s findings. Specifically, Respondent has paid the bills from St. Louis University
Hospital, Dr. Nathan Mall, and Dr. George Paletta. Respondent is not liable for any of the
additional medical bills set forth in Petitoner’s Exhibit 14.

The Arbitrator declines to award charges billed by any medical provider for CPT code
99080, Special Report. A provider may not charge a fee for writing a standard report that is
generated in the normal course of treatment. Although a provider may charge an additional fee
for a special report that is unusual or outside the standard reporting form, the Arbitrator finds that
none of the medical reports admitted into evidence meet this standard. As such, the charges for
such reports are not reasonable and the Arbitrator finds that Respondent is not liable for them.
Specifically, the following charges are not reasonable and the provider is not entitled to payment:

1. Dr. Nathan Mall'Regeneration Orthopedics, 10/20/14 $ 30.00
2. Dr. Matthew Gornet, 4 charges @ $33
10/20/14, 11/17/14, 1/26/13, 7/15/15 $132.00

In support of the Arbitrator’s decision relating to issue (K), Petitioner’s entitlement

to temporary total disability benefits, the Arbitrator finds the followine:
-——-———’—-—.—____a_

In light of the Arbitrator’s findings with respect to issue (F), the Arbitrator finds
Petitioner was temporarily and totally disabled from September 17, 2014, through February 8,
2016, that being the date he reached maximum medical improvement. The parties stipulated that
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Respondent had paid TTD benefits for this period and is entitled to credit for same. Petitioner
alleged entitlement to additional benefits from February 9, 2016, through June 9, 2016, when he

was released by Dr. Gornet. In light of the Arbitrator’s findings with respect to issue (F),
temporary iotul disability benefits for that time period are denied,

In support of the Arbitrator’s decision relating to issue (O). Petitioner’s entitlement
to mileage reimbursement, the Arbitrator finds the following:

In order to be entitled to mileage reimbursement the Petitioner must show that he was
required to travel outside of his local area to obtain reasonable and necessary medical treatment.
Batson v. Knight Hawk Coal, 12 IWCC 0320 (2012). A reasonableness standard is applied to the
determination of whether a claimant is entitled to expenses for traveling to see a physician.
General Tire v. Industrial Commission, 221 1L App.3d 641 (1991).

Petitioner claimed he was entitled to mileage reimbursement for round trips he made to
Dr. Mall, Dr. Paletta, Dr. Gomet, St. Chatles Sports & Physical Therapy, and various other
medical providers of his choosing in the St. Louis area. The record shows Petitioner lives in
Suburban St. Louis, right across the river in [llinois and he traveled west to the St. Louis suburbs
for treatment. The Arbitrator considers this area to be Petitioner’s locale relative to his request

for mileage reimbursement. His care and treatment occurred within this locale and his request
for mileage reimbursement is denied.

In support of the Arbitrator’s decision relating to issue (L), the nature and extent of
Petitioner’s injury. the Arbitrator finds the following:

With regard to the nature and extent of disability, for accidents occurring on or after
September 1, 2011, pursuant {0 Section 8.1 of the Act, in determining the level of permanent
partial disability the Arbitrator must look at the following five factors:

In regard to factor (i) the reported level of impairment pursuant to Subsection (a),
aithough this accident was after the effective date of Section 8.1b of the Act, ncither party
oftered into evidence a reported level of impairment pursuant to subsection (a). As such, the
Arbitrator gives no weight to this factor.

In regard to factor (ii) the eccupation of the injured employee, the record reveals
Petitioner was employed as a security officer at the time of the accident. He testified he was
employed the majority of his aduit life in similar positions as a security officer or police officer.
Following the accident, Respondent allowed him to retain his position until his FMLA period
expired, at which time he was terminated. Petitioner testified he is currently employed as a
locator for a repossession company. However, all of Petitioner’s treating physicians, including
Dr. Gornet, indicated he could return to work full duty in his prior capacity. The Arbitrator gives
greater weight to this factor.

In regard to factor (iii) the age of the employce at the time of the injury, Petitioner was

44 years old at the time of the accident and can be expected to work for several more years.
Over the coming years his condition could improve, stay the same, or get worse. Therc was no
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evidence offered to indicate with any degree of likelihood how his age would impact his
disability. The Arbitrator gives some wei ght to this factor.

In regard to factor (iv) the cmployee’s future earning capacity, Petitioner testified he
was terminated by Respondent and that when he was released by his physicians he secured
employment with a repossession company. He specifically stipulated that he was not claiming a
wage differential, but did testify he was currently earning $9.00 per hour, He would like to re-

apply for his position with Respondent once the Job is posted. The Arbitrator gives greater
weight to this factor.

In regard to factor (v) evidence of disability corroborated by the treating medical
records, the Arbitrator notes Petitioner sustained a left superior labral anterior and posterior
(SLAP} tear, with subacromial impingement syndrome. He underwent surgery on his left
shoulder which consisted of (1) extensive debridement of the superior labrum, (2) subacromial
decompression, bursectomy, and acromioplasty, and (3) open subpectoral biceps tenodesis. His
shoulder complaints are well-documented in the medical records. He testified he continued to
have limited range of motion and difficulty lying on his left arm. Dr. Paletta’s note following
Petitoner’s final visit of February 8, 2016, documents he reported “the left shoulder is doing
great” and he did not have any pain with activities of daily living. Dr. Paletta stated,
“Examination of the left shoulder reveals outstanding motion.” He noted Petitioner had an
excellent outcome and required no restrictions or limitations with regard to his left shoulder.
With regard to his neck, Petitioner testified he does not currently have pain or limitation. The
Arbitrator has previously addressed the lack of documentation in the medical records with
respect to Petitioner’s neck, but does note Petitioner underwent two cervical injections as well as
a myelogram. The Arbitrator places significant weight on this factor.

The Arbitrator notes that consideration of the factors enumerated in Section 8.1 does not
simply require a calculation, but rather a measured evaluation of all five factors, of which no
single factor is the sole determinant on the issue of permanency. Taking the above five factors
into consideration, and based on the record in its entirety, the Arbitrator finds that Petitioner has
sustained a 15% loss of use of the person as a whole (75 weeks) with respect to his left shoulder
pursuant to Section 8(d)2 of the Act. The Arbitrator further finds that Petitioner has sustained a
5% loss of use of the person as a whole (25 weeks) with respect to his cervical spine pursuant to
Section 8(d) 2 of the Act. Having previously found that Petitoner’s average weekly wage was
$653.16, the Arbitrator finds his permanent partial disability rate is $391.90.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d}))
) SS. |:| Affirm with changes I:I Rate Adjustment Fund (§8(g))
COUNTY OF ) I:I Reverse I:I Second Injury Fund (§8(e)18)
CHAMPAIGN [ ] provFatal denied
Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DEBORA HAMICK,
Petitioner,
Vs. NO: 10 WC 36126
QUAKER OATS, IBIWCCO 0!78
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and the Respondent herein
and notice given to all parties, the Commission, having considered the issues of causation,
temporary disability, medical expenses, and permanent disability, and being advised of the facts
and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts
the Decision of the Arbitrator, which is attached hereto and made a part hereof.

FINDINGS OF FACT

L. Petitioner has worked for Respondent for approximately 20 years, the last eight as an oven
operator. PX9, p. 14.

2. On May 25, 2010, slightly over one month prior to the undisputed accident at issue herein,
Petitioner presented to Dr. Bikramjit Malhotra at Danville Polyclinic and complained of a knot,
swelling and discoloration of the left leg; she denied any trauma or falls. Examination of the left
leg revealed an “area of ecchymosis and swollen, enlarged varicose vein on the thigh.” A venous
duplex of the left leg conducted the next day was negative for deep vein thrombosis, and Petitioner
was diagnosed with superficial femoral thrombophlebitis clinically. PX2.

3. On June 30, 2010, Petitioner sustained an undisputed accident arising out of and in the
course of her employment. She described the incident as follows: “My oven is located up on the
fifth floor...I was up on the platform making syrup. And when I went to step down I stepped down
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on a guard rail, iron guard rail, and I thought I was stepping down on the floor and my left foot
and ankle turned sideways and turned and I fell to the ground.” PX9, p. 15. She testified to an
immediate onset of pain in her left ankle. PX9, p. 15-16. After reporting to the plant’s nurse’s
station, Petitioner was sent to the occupational health clinic. PX9, p. 17.

4. On June 30, 2010, Petitioner presented to Provena United Samaritans Medical Center
where she was evaluated by Dr. Christine Cisneros. The records reflect Petitioner provided a
history of stepping on a rail which caused her left ankle to invert and foot to twist. Examination
revealed diffuse swelling of the left ankle and foot, mild decrease in range of motion, and
discomfort to palpation over the dorsum of the foot. X-rays of the left foot/ankle were negative for
fracture. Dr. Cisneros diagnosed left ankle and foot sprain; the doclor provided pain medicalion as
well as a Coban wrap and stirrup brace, and restricted Petitioner to sit down work. PX1. An
accommodated position was provided and Petitioner continued working,.

5. On July 6, 2010, Petitioner followed up with Dr. Cisneros; her condition was improved but
she continued to have pain and discoloration in her foot. On examination, Dr. Cisneros observed
a significant reduction in the swelling of the ankle and foot and decreased tenderness; Petitioner
exhibited full range of motion of the ankle. Dr. Cisneros’ assessment was resolving ankle and foot
sprain. Another Ace wrap was provided and Petitioner was directed to remain under the seated
work restriction and begin physical therapy. PX1.

6. On July 14, 2010, Dr. Cisneros re-evaluated Petitioner who advised her pain and swelling
continued to decrease; she further reported she had not commenced physical therapy. Dr. Cisneros
again recommended therapy but eased Pctitioner’s restrictions: limited walking, part-time sitting
and no work on uneven surfaces. PX1.

7. On July 18, 2010, Petitioner presented to the emergency room at Provena with complaints
of left leg pain. She provided a history of the June 30 fall at work but stated she was now having
“different pain.” Petitioner, who was noted to have a history of deep vein thrombosis, pointed to
an area of redness in her left thigh. Examination revealed tenderness in the sofi-tissue of the thigh.
Testing ruled out deep vein thrombosis and pulmonary embolism, and the emergency room
physician diagnosed Petitioner with cellulitis and superficial phlebitis, and discharged her. PX1.

8. On July 26, 2010, Petitioner was re-evaluated by Dr. Cisneros. In addition to ongoing
discomfort on the outside of her left ankle, over the peroneus longus and brevis tendon area,
Petitioner also expressed concern regarding a varicose vein on the “left anteromedial thigh.”
Petitioner stated the area was red at the time of the injury; she further informed Dr. Cisneros she
had consulted with Dr. Malhotra and been informed it would not get better. Petitioner requested a
referral to have the varicose vein assessed by a specialist. Dr. Cisneros’ examination findings
included a varicose vein over the left anteromedial thigh with no warmth or redness; regarding the
left foot and ankle, there was no appreciable swelling and the mortise was stable. Dr. Cisneros
concluded Petitioner’s ankle and foot required no further therapy or work restriction, and Petitioner
was released to resume her regular work duties beginning July 26, 2010. As to the varicosity, Dr.
Cisneros memorialized she “cannot relate this to her work injury” and instructed Petitioner to
discuss it with Dr. Malhotra. PX1.
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9, On August 29, 2010, Petitioner presented to Danville Polyclinic. The record, which is
handwritten and difficult to read, demonstrates Petitioner presented on an urgent basis and stated
she thought a varicose vein in her left lower leg had ruptured; she had first noticed the issue that
morning. Evaluation by a vascular surgeon was recommended. PX2.

10.  On September 8, 2010, Petitioner consulted with Dr. Adolf Lo. The records reflect a chief
complaint of varicose veins with thrombophlebitis. Petitioner reported an onset of varicose veins
after falling at work on June 30, 2010, and twisting her left ankle. She indicated the veins in her
left thigh hurt and “popped out”; she additionally complained that since the fall, she was getting
knots in her veins from the thigh to the ankle. Dr. Lo diagnosed left leg thrombophlebitis and
smoke abuse. After an ultrasound/venous duplex of the left leg revealed reflux in the greater
saphenous vein from the knee to the ankle, Dr. Lo recommended radiofrequency ablation and
phlebectomy. PX3.

11.  On October 25, 2010, Dr. Joseph Monaco conducted an examination of Petitioner at
Respondent’s request pursuant to Section 12 of the Act. Dr. Monaco concluded Petitioner
sustained a sprain of the left ankle and this had fully resolved. Dr. Monaco further concluded
Petitioner’s left thigh complaints involving varicose veins were unrelated to the injury of June 30,
2010. RX2.

12. On November 15, 2010, Dr. Lo authored a letter wherein he opined Petitioner’s injury, i.e.,
twisting her left ankle during the fall, could have contributed to the development of
thrombophlebitis in the left leg and further noted any trauma or prolonged compression can
contribute to the cause of phlebitis. PX3.

13. On December 6, 2010, Dr. Lo performed radiofrequency ablation of the left greater
saphenous vein and stab phlebectomy. The pre-op history documents Petitioner had been referred
by Dr. Malhotra regarding a Jong history of varicose veins; recently, she also had fallen on the job
and subsequently developed superficial thrombophlebitis. PX3.

14.  Petitioner attended follow up appointments with Dr. Lo on December 8, 2010; December
20, 2010; and January 26, 2011. PX3.

15.  Petitioner testified she seemed better and returned to work but as time went on, a “knot”
formed: “On my left leg there was, I noticed there was a knot and it kept growing in my leg, and
it started getting real discolored and it started hurting on the inside and it would throb, and it got
to where I couldn’t stay on it for real long lengths of time.” PX0, p. 26. She indicated the knot was
on the inside of her left leg directly above her kne, the size of a baseball, and a blackish bluish
color. PX9, p. 28.

16. On December 12, 2012, Petitioner presented to Dr. Lo and complained of swelling in the
veins of her thigh and a knot in the left thigh. Dr. Lo recommended left distal thigh to calf ablation.
PX3.

17. On December 27, 2012, Dr. Lo performed left leg vein stripping and ligation,
thrombectomy. The post-operative diagnosis was recurrent varicose vein of the left leg. PX3.
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18.  OnJanuary 15, 2013, Petitioner presented to the emergency room at Provena complaining
of shortness of breath and coughing up blood. Workup revealed bilateral pulmonary emboli and
deep vein thrombosis in the left leg secondary to surgical intervention. Petitioner was admitted,
remained inpaticat through January 22, 2013, and thereafier followed-up with Dr. Malhotra. PX1.

19.  On March 20, 2015, Dr. Randy Irwin performed a record review at Respondent’s request.
Dr. Irwin opined Petitioner had venous insufficiency and varicose veins prior to her June 30, 2010
sprained ankle, and the swelling, trauma, and bruising associated with her ankle sprain did not
cause nor exacerbate her previous venous insufficiency. RX1, DepXI1.

20.  Petitioner testified she continues to follow-up with Dr. Malhotra, who has released her to
full duty. PX9, p. 31-32. She has resumed her oven-operator position but testified she no longer
works overtime owing to a lack of strength in the leg which does not allow for standing for long
periods of time. PX9, p. 32.

21.  Petitioner denied having an ongoing diagnosis of deep vein thrombosis in both legs since
2006, and stated she “had had a blood clot in my right leg and I was on Coumadin for that blood
clot and then that was it.” PX9, p. 18. She further stated she had been off Coumadin for quite a
few years, and the deep vein thrombosis in her leg resolved. PX9, p. 18.

22.  Petitioner was asked about the May 25, 2010 appointment with Dr. Malhotra; she testified
she had been working in her yard hauling branches and bruised and hurt her left leg, so she went
to the clinic to ensure there was no blood clot. PX9, p. 18-19. The doctor ordered a doppler, no
blood clot was identified, and “a couple days after everything was fine.” PX9, p. 19. Petitioner
testified her leg “totally” changed after her accident. PX9, p. 20.

23.  The evidence depositions of Drs. Lo, Malhotra, and Irwin were admitted as Petitioner’s
Exhibit 7, Petitioner’s Exhibit 8, and Respondent’s Exhibit 1, respectively.

CONCLUSIONS OF LAW
I. Causation

The parties do not dispute Petitioner’s left ankle sprain is causally related to her June 30,
2010 work accident. Atissue is causation of Petitioner’s venous insufficiency and subsequent deep
vein thrombosis and pulmonary emboli. Given the deep vein thrombosis and pulmonary emboli
were sequelae of treatment for the venous insufficiency, the threshold issue is whether the venous
insufficiency is causally related to the work accident. The Commission observes only Dr. Lo and
Dr. Irwin offered causation opinions regarding Petitioner’s venous insufficiency.

In his November 15, 2010 letter, Dr. Lo echoed the history as recited by Petitioner: “fell at
work on June 30, 2010, and twisted her left ankle. The patient said that she felt something happen
to her leg during this fall. Her left leg hurt and became red and knots developed along the leg. She
had no leg pain before the fall. The varicose vein appeared in the upper left leg.” The doctor then
opined twisting the left ankle during the fall could have contributed to the development of
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thrombophlebitis in Petitioner’s left leg, and further noted, “Any trauma or prolonged compression
can contribute to the cause of phlebitis.” PX3, p. 184.

Dr. Lo testified his causation opinion was predicated on Petitioner having “the sudden
onset of symptoms directly related to the time sequence of the fall. And subsequently involved
more bulging around the vein.” PX7, p. 8. Dr. Lo then reiterated his opinion Petitioner’s fall
aggravated her vein problem: “I think it is a major force. She has previous condition by twisting,
falling, a blunt trauma. It could have squeezed her leg, get more reflux and aggravated the reflux
situation and causing further varicose vein bulging as she has experienced and reported.” PX7, p.
12. On cross-examination, Dr. Lo conceded he had no objective information on the condition of
Petitioner’s superficial vein prior to the fall and affirmed his causation opinion was based on
Petitioner’s reported history: “the history of fall and immediate appearance of knots in her leg, of
bulging in her leg, and by the pain.” PX7, p. 27. When presented with the May 25, 2010 record
wherein Petitioner complained of a knot, swelling and discoloration of the lef leg, Dr. Lo
responded that could alter his causation opinion depending on the location of the knot; the doctor
then stated Petitioner informed him she had a prior problem in the calf but after the fall, “the knots
became appearing in her thigh.” PX7, p. 28. The Commission highlights, however, the May 25,
2010 record clearly demonstrates Petitioner’s knot was on her thigh: “area of ecchymosis and
swollen, enlarged varicose vein on thigh.” PX2. The Commission also observes that in Dr.
Cisneros’ July 26, 2010 office note, the doctor documented Petitioner stated she “has seen Dr.
Malhotra” regarding a varicose vein on her left anteromedial thigh and was “informed it would not
get better.” PX1. The record establishes Petitioner did not see Dr. Malhotra between June 30, 2010
and July 26, 2010; therefore, the Commission infers the discussion wherein Dr. Malhotra informed
Petitioner the varicose vein “would not get better” occurred on May 25, 2010. As Dr. Lo was
unaware of this pre-accident varicose vein on Petitioner’s thigh, the doctor had a flawed
understanding of Petitioner’s history and his causation opinion is undermined. See, e.g., Sunny Hill
of Will County v. Illinois Workers' Compensation Commission, 2014 IL App (3d) 130028WC,
136, 14 N.E.3d 16 (Expert opinions must be supported by facts and are only as valid as the facts
underlying them.)

In contrast, Dr. Irwin opined Petitioner’s ankle sprain had no effect on her pre-existing
venous insufficiency and varicose veins. In the report from his record review, Dr. Irwin noted
Petitioner had multiple risk factors for venous insufficiency and thrombophlebitis inciuding
previous deep vein thrombosis or thrombophlebitis, thrombophilia, smoking, family history,
female gender, and obesity. Dr. Irwin then explained that although it is possible for direct trauma
to the vein to cause thrombophlebitis, “the injury related to foot inversion is along the lateral ankle
at the peroneal tendons and not the site of her venous insufficiency along the medial calf, The
associated swelling, trauma, and bruising related to her ankle sprain did not cause or exacerbate
her previous venous insufficiency.” Dr. Irwin similarly ruled out immobility as a cause, explaining
any such episode would occur “acutely not months later.” RX1, DepX1.

At his deposition, Dr. Irwin reaffirmed his conclusion the ankle sprain “had nothing to do
with” Petitioner’s venous insufficiency. RX1, p. 7. In fact, Dr. Irwin testified the mechanism of
injury is inconsistent with the claimed pathology. Dr. Irwin agreed direct trauma to the vein can
cause thrombophlebitis (RX1, p. 13), but there was no such direct trauma here:
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When she developed an ankle sprain, she inverted her foot which causes strain and
pressure on the outside of her foot. That’s where her swelling and tendemess was
at. The vein resides on the inside of the foot and opposite the location of where the
injury occurred, and I do not believe the venous insufficiency on the inside of her

1 A #ln s crmnten mem tlam maaield o A LT Lo 2 TS L1 1.
foot is rclated to the sprain on the outside of her foot. RX1, p. 10-17.

Dr. Irwin further stated he could completely eliminate the accident as a causative factor: “As a
board-certified vascular surgeon with 15 years of experience in treating venous insufficiency,
taking care of patients, reviewing the literature, [ am unfamiliar with an ankle sprain exacerbating
pre-existing venous insufficiency, particularly in this case.” RX1, p. 18-19. The Commission finds
Dr. Irwin’s opinion is most consistent will: (he evidence, and therefore, the most persuasive and
affords it considerable weight.

The Commission finds Petitioner’s venous insufficiency is not causally related to her work
accident. Consequently, because Petitioner’s post-operative pulmonary emboli and deep vein
thrombosis were secondary to treatment for her unrelated venous insufficiency, the Commission
denies a causal relationship between those conditions and the June 30, 2010 work accident.

II. Permanent Disability

On July 26, 2010, Dr. Cisneros concluded Petitioner’s foot and ankle required no further
treatment, and Dr. Cisneros released her to full duty. PX1. Dr. Monaco likewise concluded
Petitioner’s sprain had resolved. RX2. Petitioner testified she has occasional weakness and
instability in her ankle but otherwisc her ankle is fine. PX9, p. 37. She further testified thuse
persistent symptoms are partially responsible for her inability to work overtime as she did prior to
her accident. PX9, p. 37.

Given Petitioner was released to full duty after a limited course of conservative care and
testified to mild ongoing difficulties, the Commission finds the proper measure of Petitioner’s
permanent disability is 5% loss of use of the left foot, as provided in §8(e)11. The Commission
orders that Respondent pay to Petitioner the sum of $523.44 per week for a period of 8.35 weeks.

All else is affirmed.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed September 30, 2016, as modified above, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $4,500.00. The party commencing the proceedings for review in the Circuit Court shall file with
the Commission a Notice of Intent to File for Review in Circuit Court.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

HAMICK, DEBORA Case# 10WC036126

Employee/Petitioner

QUAKER OATS ISIE?CCO()'?B

Employer/Respondent

On 9/30/2016, an arbitration decision on this case was filed with the Ilinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.42% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1937 TUGGLE SCHIRO & LICHTENBERGER
NICHOLAS M SCHIRO

510 N VERMILION

DANVILLE, IL 61832

0522 THOMAS MAMER & HAUGHEY
ERIC CHOVANEC

30 MAIN ST SUITE 500

CHAMPAIGN, IL 61820
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SIALE OF ILLINOIS ) D Injured Workers® Benefit Fund (§4(d))
)SS. [ | Rate Adjustment Fund (§8(g))
COUNTY OF Champaign ) [ second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Debora Hamick Case # 10 WC 36126
Employee/Petitioner
V. Consolidated cases:

Quaker Oats
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Urbana, lllinois, on 7/14/16. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

D Was Respondent operating under and subject to the Ilinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

|:] What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
O TrD [] Maintenance TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. |:| Is Respondent due any credit?

0. [_] other

SrmommYow »

7

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.fwee.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-1019 Roclford 815/987.7292  Springfield 217/785-7084
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On June 30. 2010, Respondent were opefating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Petitioner's current condition of ill-being not causally related to the accident.

In the year preceding the injury, Petitioner eamed $44,469.73; the average weekly wage was $872.40,

On the date of accident, Petitioner was 50 years of age, single with 0 children under 18.

ORDER )

The Respondent shall pay Petitioner permanent partial disability benefits of § 523.44/weelk for 12.525 weeks
because injuries sustained caused 7 % % of the use of the left foot as provided in section 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Ejgm,,( ZQL 3 7/27//6

Signature of Arbitrator Date

gp 3.0 101
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COUNTY OF CHAMPAIGN )
ILLINOIS WORKERS’' COMPENSATION COMMISSION
ARBITRATION DECISION
DEBRA HAMICK, )
Employee/Petitioner )
)  Case# 10-WC-036126
v, )
)
UAKER QATS )
Employer/Respondent )

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT

The petitioner, Debra Hamick, was an employee for respondent, Quaker Qats, on 6/30/10 and
was working her normal shift when she stepped down onto a guard rail and turned her left foot and
ankle sideways. (Trans. 15) She tgstiﬁed that she immediately felt pain in her left ankle. /d. She
reported to Dr. Cisneros on the date of the accident who assessed her with a left ankle and left foot
sprain. (Px. Ex. 1) She returned to Dr. Cisneros on 7/6/10 and was still experiencing some pain in her
left foot and ankle, but it was improving. Jd. On 7/14/10, she returned to Dr. Cisneros and reported
that there was a decrease in swelling and at present she reported no pain with non-weight bearing and
minimal discomfort when weight bearing and using her brace. Id. On 7/26/10, she had a final
appointment with Dr. Cisneros who informed her that there is no further need for therapy or work
restrictions and released her back to regular duties beginning 7/26/10. Id

The petitioner is also compléining that a left thigh condition involving deep vein thrombosis,
varicose veins and an eventual pulmonary embolism are also related to this accident.

On 6/29/06, the petitioner saw Dr., Vikramjit Malhotra whose notes showed a past medical history
of DVT, (Rx. Ex. 3) Then on 5/25/10, five days prior to the accident, the petitioner came in to Dr.

Malhotra complaining of “a knot, swelling and discoloration of the left leg.” /d, Dr. Malhotra stated

ICArbDec p. 3 Hamick v. Quaker Oats IWCC Case No. 10-WC-036126
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that the left showed an area of ecchymosis ‘and a swollen, enlarged varicose vein on the thigh. On
5/26/10, four days before the accident, the petitioner underwent a venous duplex study of the left leg
which showed no evidence for deep vein thrombosis of the visualized veins, but did show superficial
femoral thrombophlebitis, Petitioner then sustained a compensable accident on 6/30/10. During her
office visits with Dr. Cisneros on 6/30/10, 7/6/10 and 7/14/10, there is no mention in th_e notes of her
complaining of her varicose vein in the left thigh. It is on 7/26/10 when petitioner first raises concerns
regard‘ing a varicose vein over her left anterior medial anteromedial thigh and she stated that it was
initially red at the time of the injury. Dr. Cisneros stated, “As to the varicosity that she reports and has
concerns about, I have discussed it with her and I cannot relate this to her work injury.” fd. The
petitioner specifically testified that she did not have a diagnosis of deep venous thrombosis since
approximately 2006. (Trans. 18) Moreover, she testified that the visit with Dr. Malhotra five days
prior to the work accident was because she was doing yard work and had bruised her leg and she was
scared that she was going to have a blood clot. (Trans. 18-19) When asked on cross examination, she
confirmed that she only suffered a bruise on 5/25/10. (Trans. 39)

She reported for the first time to Dr. Lo on 9/8/10 and told him that she had a varicose vein since
the accident of 6/30/10 and that since the fall her veins popped out in her leg. (Px. Ex. 3) Dr. Lo
issued a leter to the petitioner’s altorney on 11/15/10 stating that the twisting of the left ankle during
the fall could have contributed to the development of thrombophlebitis in the patient’s left leg. Jd. The
petitioner underwent a radiofrequency ablation to correct her varicose veins on 12/6/10 with Dr. Lo.
Id. She then does not seek medical treatment until over two years later on 12/27/12 when she sees Dr.
Lo and undergoes a left leg stripping and ligation to address a recurrent varicose vein of the left leg. /d,

On 1/15/13, petitioner went into see Dr. Malhotra with shortness of breath and was discharged
with a diagnosis of acute deep vein thrombaosis of the right leg, deep venous thrombosis secondary to
surgical intervention, varicose veins in the left leg.
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Dr. Adolph Lo testified via deposition on 9/23/14. Dr. Lo testified that the only medical records
he had reviewed prior to the deposition were from Dr, Malhotra. (Px. Ex. 7) Dr. Lo also testified that
her left leg venous condition was causally related to her accident and he based it on the sudden onset of
symptoms directly related to the time sequence of the fall. Jd. When asked about the difference
between lier left leg prior to the accident and following the accident, Dr. Lo stated, “The history would
suggest that she did not have a big bulge before. Although I do not have a test of similar type to
compare before and after. From the history, yes. From the objective tests such as a reflux test, I don’t
have.” Jd. When asked on cross examination whether he had any knowledge of what her condition
was prior to the 6/3(/10 accident, he responded “No, 1 do not.” Jd. When asked whether her condition
was aggravated by the accident, he responded, “But a history of fall and immediate appearance of knots
in her leg, of bulging in I{er leg and by the pain out. I would not say, unforturiately, I don’t have the
comparison.” Jd. When asked whether it would change his opinion if on 5/25/10 shé was complaining
of a knot, swelling and discoloration of the left leg prior to the work accident, Dr. Lo stated, “I have to
know the location. She mentioned about she did have a problem in her calf. She did after she fell, the
knots became appearing in her thigh which is much higher. So the knets in her lower leg, I don’t
know.” 7d.

Respondent sent petitioner for a records review with Dr. Randy Irwin. Dr. Irwin is a board
certified vascular surgeon. (Rx. Ex. 1) It was Dr. Irwin’s opinion that ihe sprained ankle she suffered
had nothing to do with her venous insufficiency. Dr. Irwin based this opinion upon the previous
documentation of varicose veins, her several risk factors for developing thrombophlebitis which
included previous deep vein thrombosis, history of thrombophilia, smoking, family history of vehous
insufficiency, female sex and obesity. Jd. Most importantly, was her previous diagnosis of both
varicose veins in the same area in the same position was well as a previous deep vein thrombosis and
history of thrombophilia. Moreover, Dr. Irwin stated that:
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when she developed an ankle sprain, she inverted her foot which causes
strain and pressure on the outside of her foot. That is where her swelling
and te:nderness was at. The vein resides on the inside of the foot and
oppositc the location of where the injury occuired, and I do not believe
the venous insufficiency on the inside of her foot is related to the sprain
on the outside of her foot.

14

CONCLUSIONS OF LAW

“F” -- Is Petitioner's current condition of ill-being causally related to the injury?

The arbitrator finds that the petitioner’s left ankle sprain is causally related to her work accident
of 6/30/10, but that her venous insufficiency in the left leg is not related to her work accident of
6/30/10.

Despite petitioner’s testimony to the contrary as to her 5/25/10 visit with Dr. Malhotra, the
petitioner went to Dr. Malhotra complaining of & knot, swelling and discoloration of the left leg in the
thigh region. {(Rx. Ex. 3) Dr. Malhotra’s physical examination revealced an area of ecchymosis and a
swollen, enlarged varicose vein on the left thigh. /d. Beyond this, the petitioner has a history of deep
vein thrombosis in both of her legs prior to 2006 that was mentioned on ail of Dr. Malhotra’s medical
notes.

Moreover, the petitioner fails to mention any problem regarding her venous insufficiency to her
treating doctor following the accident until one month after the accident. On 7/26/10, is when she first
makes mention of her venous insufficiency issue to her treating doctor, Dr. Cisneros. Dr. Cisneros,
specifically states that she cannot relate this issue to her left ankle sprain.

Even the petitioner’s treating doctor’s causation opirtion does not truly give causation as it is
based upon a faulty understanding of her prior condition. On page 28 of his deposition, Dr. Lo states,

in regards to her prior venous insufficiency that, “I have to know the location. She mentioned about

she did have a problem in a calf. She said after she fell, the knots became appearing in her thigh which
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is much higher. So the knots in the lower leg, I don’t know.” (Px. Ex. 7) Clearly, from the medical
records, Dr. Lo’s understanding of her prior venous insufficiency condition is incorrect. She had an
enlarged varicose vein on her left thigh five days prior to this accident. There is then no medical
documentation to support that she experienced new enlarged veins as she never reported to a doctor for
a month following the accident.
The medical documentation simply does not support the petitioner’s testimony and claims
regarding her venous insufficiency condition.
Additionally, the testimony of Dr. Irwin explains why her left leg venous insufficiency cannot be
related to her work accident. (Rx. Ex. 1) Dr. Irwin stated that:
when she developed an ankle sprain, she inverted her foot which causes
strain and pressure on the outside of her foot. That is where her swelling
and tenderiess was at. The vein resides on the inside of the foot and
opposite the location of where the injury occurred, and I do not believe
the venous insufficiency on the inside of her foot is related to the sprain
on the outside of her foot,
Thus, beyond the fact that she had varicose veins 5 days prior to the work accident and
that she had been previously diagnosed with DVT in the left leg, the work accident
could did not even cause pressure or strain to the area in which she was experiencing the
venous insufficiency.
« The arbitrator finds that the petitioner’s left ankle sprain is causally related to her work accident

of 6/30/10, but her muitiple left leg venous insufficiency conditions are not related to said accident.

“J” -~ Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Based upon the arbitrator’s decision as to issue “F”, all medical bills outside of petitioner’s

6/30/10, 7/6/10, 7/14/10 and 7/26/10 visits with Dr. Cisneros are denied.

ICArbDec p. 7 Homick v. Quaker Oats IWCC Case No. 10-WC-036126
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“K* -- What temporary benefits are in dispute? TTD

Based upon the arbitrator’s decision as to issue “F”, all claims for TTD are hereby denied.
“L* -- What is the nature and extent of the injury?

Based upon the arbitrator’s decision as to issue “F”, there is no permanent partial disability as
to petitioner’s left leg venous insufficiency conditions. However, she is due permanent partial
disability in regards to her ankle sprain. The records support that she sought medical attention on four
dates, underwent some physical therapy and was released to return to work without restrictions one

month following the work accident. The petitioner is awarded 7.5% of the left foot pursuant to Section

8(e)(11).
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STATE OF ILLINOIS ) (] Atfirm and adopt (o changes) | [ ] tnjured Workers® Benefit Fund (§4(d))
) SS. D Affirm with comment |:| Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) [ ] Reverse [ ] second Injury Fund (§8(¢)18)
Xl Modify Down |Z] None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Dante Beattie,
Petitioner,
Vs. NO: 14 WC 36859
St. Clair County Sheriff’s Department, 1 8 I w C C 0 0 7 9
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice provided
to all parties, the Commission, after considering the issues of average weekly wage, temporary
total disability benefits, permanent disability benefits, and credit due to Respondent and being
advised of the facts and the law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.

The Commission modifies the Arbitrator’s Decision - finding wages eamed from
Petitioner’s work with MetroLink are excluded from the average weekly wage calculation. No
employee/employer relationship existed between Petitioner and MetroLink, and therefore,
MetroLink was not a concurrent employer whose wages would be factored into the calculation of
the average weekly wage pursuant to Section 10 of the Act.

Concurrent Wages

Pursuant to Section 10 of the Act, a claimant who works for two employers concurrently
and Respondent-employer has knowledge of such employment, then wages from both employers
are factored into the calculation of the average weekly wage. 820 ILCS 305/10 (West 2013). As
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such, it is incumbent on Petitioner to prove an employee/employer relationship existed with

3 e s Ll e T o Fa ST § PSRy uy RPSSRE o 01 U [ Opuuupupiyi N0 EPGE, Ju
MetroLink, the allcged concurrent cmiployer. DPctitioner has failed to micet his burden.

[T]here can be no employer/employee relationship and therefore no liability under the
Act in the absence of a contract for hire, express or implied. [Citation]. No rigid rule of
law governs the determination of whether an employer/employee relationship exists and
that determination depends on the facts of the particular case. [Citation]. No single fact
controls and such factors as the right to control the manner in which the work is done, the
method of payment, the right to discharge, the skill required and work done, and the
furnishing of tools, material and equipment must be considered. [Citation]. Chicago
Housing Authority v. Industrial Commission, 240 111. App. 3d 820, 822, 608 N.E. 2d 385
(1992).

On direct examination, Petitioner testified in the year preceding his injury, he worked for
Respondent as a correctional officer as well as with MetroLink as a public safety officer. T. 17-
18. Petitioner testified as a correctional officer he was authorized to work at MetroLink after
completing his one-year probationary period with Respondent. T. 18. Petitioner testified after
completing his probationary period, he worked at MetroLink approximately 16 to 20 hours per
week earning $16.50 per hour. T. 19-20. Petitioner testified after his injury, he was not
scheduled at MetroLink as Respondent did not allow such work while Petitioner was under light
duty restrictions. /d. Petitioner’s job duties with MetroLink were that of an armed officcr on
site. T.21. Petitioner testified since his accident, he has not returned to work for MetroLink,
and he did not believe correctional officers presently worked for MetroLink but was unsure of
the same. T. 34.

On cross-examination, Petitioner reiterated his testimony that Respondent established
when Petitioner could work for MetroLink, and the same was only following the one-year
probationary period. T. 37. Petitioner testified Respondent offered two options for additional
hours, MetroLink or hospital detail, both of which were purely voluntary. T.37-38. Petitioner
testified he performed hospital detail on occasion. T. 38. Petitioner testified for either additional
job (MetroLink or hospital detail), he spoke with Lieutenant Jim Lay from Respondent who
would assign the hours based on Petitioner’s availability, but such hours were not guaranteed. T.
40-41.

Petitioner testified when performing his duties at MetroLink, he wore his Sheriff’s deputy
uniform and carried his Sheriff’s deputy badge and weapon all provided by Respondent. T. 41.
During his shifts at MetroLink, Petitioner worked with either other Sheriff deputies or persons
assigned to MetroLink through road patrol. T. 41. Petitioner testified he was interviewed by Ms.
Merriweather, a human resources representative of MetroLink. T. 43. Petitioner testified when
reporting to work at MetroLink, he would contact dispatch at Respondent or alternatively,
present at the metro station. /d. During the latter part of the year, Petitioner would contact
MetroLink dispatch and advise of his presence. T. 43-44.
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Petitioner testified MetroLink employs its own public safety officers who are unaffiliated
with Respondent, and Petitioner was not employed in such capacity. T. 44. Petitioner testified if
he was unable to attend his shift at MetroLink, he would contact Respondent’s personnel
department, and a different Sheriff’s deputy would be assigned. Id. If Petitioner wished to
switch his shift, he would contact another deputy at Respondent. Jd. Petitioner testified if he
needed to leave his shift at MetroLink, he would contact the supervisor at Respondent. T. 45. If
any issue arose during his shift, Petitioner would contact a representative at Respondent. T. 46.

Petitioner testified if an incident or arrest occurred during his shift at MetroLink, he
would complete a Sheriff’s Department report, and the suspect would be transported to the
Sheriff’s Department. T. 46. Petitioner testified during some arrests, East St. Louis police were
notified, and for certain warrants, the Sheriff’s Department was notified. T. 47.

Petitioner testified if he violated a Sheriff’s Department policy, he would be subject to
discipline by Respondent and not MetroLink. T. 49-50. Petitioner testified he received a
termination letter from Respondent and not MetroLink. T. 50. Petitioner testified Respondent
controlled all aspects of the job duties and assignment as a correctional officer as well as a public
safety officer with MetroLink. /d.

Petitioner submitted a 2013 W-2 issued by Bi-State Development Agency (MetroLink) to
Petitioner, and this was admitted into evidence as PX12, which evidences wages of $11,385.00.

The matter of Chicago Housing Authority v. Industrial Commission, 240 111. App. 3d 820,
608 N.E. 2d 385 (1992), is instructive. Claimant worked for the Chicago Police Department
(CPD). The CPD in conjunction with the Chicago Housing Authority (CHA) created an
employment program where CPD officers worked on their days off patrolling public housing
units. Claimant’s activities were directed by a CPD supervisor; he wore his CPD uniform while
at the CHA; he received a separate pay-check at the same hourly rate as his CPD pay. While
pursuing a suspect at the CHA, claimant was injured. Claimant argued he was an employee of
the CHA, and the Commission agreed. On appeal, the Court reversed finding claimant failed to
establish an employee/employer relationship. In so finding, the Court held claimant remained
under the control of CPD at all times. [d. at 8§22.

Likewise, Petitioner remained under the control of Respondent at all times. Petitioner
testified Respondent controlled all aspects of the job duties and assignments while he performed
his shift at MetroLink. Respondent allowed correctional officers to volunteer for supplemental
hours only after a year probationary period. Such supplemental hours were only provided
through Respondent. Respondent scheduled the hours Petitioner worked at MetroLink at
Respondent’s sole discretion. Respondent supervised Petitioner while he worked at MetroLink.
If an issue arose during his shift at MetroLink, Petitioner contacted personnel at Respondent. If
Petitioner needed to leave his shift at MetroLink, he contacted personnel at Respondent. If
Petitioner violated a policy, he was subject to discipline by Respondent and not MetroLink.
During his shifts with MetroLink, Petitioner wore his Sheriff’s deputy uniform and carried his
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Sheriff’s deputy badge and gun. Petitioner did interview with a person at MetroLink and
received wages fom MelioLink {which may or may not have been reimbuised by Respondent),
but such factors do not overcome the control maintained by Respondent. Petitioner testified
MetroLink employs their own public safety officers unaffiliated with Respondent, but he was not
employed in such capacity. Instead Petitioner received his hours at MetroLink through
Respondent. Petitioner was an employee of Respondent and not MetroLink. As no employment
relationship existed between Petitioner and MetroLink, the wages earned from the hours worked
at MetroLink are not included in the calculation of the average weekly wage as such wages are
voluntary overtime wages. See Airborne Express, Inc. v. Illinois Workers' Compensation
Commission, 372 11l. App. 3d 549, 554, 865 N.E.2d 979 (2007) (“Overtime includes those hours
in excess of an employee’s regular weekly hours of employment that he or she is not required to
work as a condition of his or her employment or which are not part of a set number of hours
consistently worked each week™).

Average Weekly Wage Calculation and Corresponding Rates

There is no dispute Respondent employed Petitioner as a full-time correctional officer for
the 52-week period prior to his November 11, 2013 injury. The County of St. Clair Payroll
History Report, RX1, evidences from November 2, 2012 to November 15, 2013 gross pay of
$49,445.31. Overtime pay at time and a half equals $148.82. Deducting the premium of $49.61
($148.82 reduced by 1/3) from $49,445.31 equals $49,395.70 for thc 52-weck period prior to the
injury. $49,395.70 + 52 weeks equals $949.92, average weekly wage for Petitioner’s
employment with Respondent. This yields a TTD rate of $633.28.

At trial, the parties stipulated Petitioner was temporarily totally disabled from May 29,
2014 through July 1, 2014 (4-6/7 weeks) and from April 29, 2015 through February 23, 2016,
MMII date (43 weeks). The Arbitrator awarded these periods. In a Stipulation filed on August
21, 2017 while pending Review, the parties again stipulated to the above periods but claimed the
total period equaled 49 weeks. The Arbitrator awarded a period of 47-6/7 weeks, and the
Commission finds this to be correct. The Commission awards Petitioner temporary total
disability benefits of 47-6/7 weeks at the rate of $633.28 per week under §8(b) of the Act.

The Arbitrator found Petitioner was temporarily partially disabled from July 1, 2014
through April 29, 2015, a period of 43-2/7 weeks at $168.67 per week pursuant to §8(a) of the
Act. Petitioner testified he worked light duty during this period for Respondent but did not work
at MetroLink. T. 24-25. As previously stated, the Commission finds the wages regarding
Petitioner’s work at MetroLink are not included in the calculation of the average weekly wage
pursuant to Section 10 of the Act. Section 10 of the Act “states that the definition of average
weekly wage contained therein shall form the ‘basis for computing the compensation provided in
Section 7 and 8 of the Act.’ 820 ILCS 305/8(d}(1) {West 2000).” Copperweld Tubing Products
Co. v. lllinois Workers’ Compensation Commission, 402 I11. App. 3d 630, 635, 931 N.E.2d 762
(2010). As such, the Arbitrator’s award of temporary partial disability benefits is vacated.
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The Arbitrator found Petitioner was entitled to maintenance benefits from February 24,
2016 through June 1, 2016, a period of 14-1/7, and awarded the same. In their Stipulation, the
parties agreed the above is the applicable maintenance period. The Commission finds this to be
correct based on the record. The Commission awards Petitioner maintenance of
14-1/7 weeks at the rate of $633.28 per week pursuant to §8(a) of the Act.

The Arbitrator awarded Respondent credit for payment of TTD benefits and maintenance
benefits in the amount of $47,875.90. This figure is verified by RX2, and the parties agreed
Respondent paid this amount. The Commission affirms this credit.

Petitioner accepted a job as a patrol officer at a marina in Florida working 40 hours per
week earning $13.00 per hour. T. 26. Therefore, Petitioner’s current weekly wage equals
$520.00. Petitioner testified correctional officers currently earn $24.99 per hour and work
approximately 43 hours per week. RX1 evidences regular hours of 2,187.75 over 52 weeks
which supports Petitioner’s testimony of 43 hours per week. As such, in full performance of his
job duties, Petitioner would earn $1074.57. Petitioner’s hours earned while working at
MetroLink are voluntary overtime hours and are not included in the calculation of the wage
differential award. See Copperweld Tubing Products Co. v. Illinois Workers' Compensation
Commission, 402 1ll. App. 3d 630, 637, 931 N.E.2d 762 (2010) (Section 10 of the Act excludes
overtime hours from employee’s wages, and this exclusion applies when calculating a wage
differential benefit). Therefore pursuant to §8(d)1 of the Act, the Commission awards benefits of
$369.71 per week commencing on June 2, 2016. The Commission affirms the credit of
$12,440.97 for benefits previously paid, for the period of June 1, 2016 through March 30, 2017.

The Comimnission affirms al] else,

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s May 26,
2017 decision is modified for the reasons stated herein and otherwise affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the average weekly wage
equals $§949.92.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $633.28 per week for a period of 47-6/7 weeks, representing May 29, 2014 through
July 1, 2014 and April 29, 2015 through February 23, 2016 that being the period of temporary
total incapacity for work pursuant to §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of
$168.67 per week for a period of 43-2/7 weeks, representing July 1, 2014 through April 29, 2015
that being the period of temporary partial incapacity from work pursuant to §8(a) of the Act is
vacated.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
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the sum of $633.28 per wack for a period of 14-1/7 wecks, representing February 24, 2016

through June 1, 2016 that being the period of maintenance benefits pursuant to §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that commencing on June 2,
2016, Respondent pay to Petitioner the sum of $369.71 per week for the duration of his
disability, as provided in §8(d)1 of the Act, for the reason that the injuries sustained permanently
incapacitated Petitioner from pursuing the dutics of his usual and customary line of employment.

IT IS FURTHER ORDERED BY THE COMMISION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
The Commission notes Respondent paid $60,316.87 in benefits.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

There is no bond for the removal of this cause to the Circuit Court by Respondent
pursuant to §19(f)(2) of the Act. The party commencing the proceedings for review in the
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit
Court.

paTeD: - FEB 5- 208 gtk Coppditt
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Jos . Luskin

ey,
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. ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BEATTIE, DANTE Case## 14WC036859

Employea/Petitioner

ST CLAIR COUNTY SHERIFF'S DEPT

Employer/Respondent 1 8 I 'w C C 0 0 7 9

On 5/26/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.05% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0384 NELSON & NELSON
ROBERT C NELSON

420N HIGH STPO BOX Y
BELLEVILLE, IL 62220

0810 BECKER PAULSON HOERNER ET AL
AARON CHAPPELL

5111 W MAIN ST

BELLEVILLE, IL 62226
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STATE OF ILLINOIS ) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. I:l Rate Adjustment Fund (§8(g)}
SOUNTY OF Madicon } Sceond Injury Fund ($8(c)18)
El None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Dante Beattie Case # 14 WC 36859
Employee/Petitioner
v. Consolidated cases: N/A

St. Clair County Sheriff's Department

Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Melinda Rowe-Sullivan, Arbitrator of the Commission, in the
city of Collinsville, on March 30, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

MSPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

EI Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D What was the date of the accident?

|: Was timely notice of the accident given to Respondent?

r__ Is Petitioner's current condition of ill-being causally related to the injury?

What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

E What was Petitioner's marital status at the time of the accident?

E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
TPD [ Maintenance TTD

L. IE What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0

. D Other

SmIQMmUO®
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On November 11, 2013, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $62,551.84; the average weekly wage was $1,202.92.
On the date of accident, Petitioner was 42 years of age, single with 0 dependent children.

Respondent shall be given a credit of $47,875.90 for TTD, $12,440.97 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $60,316.87.

ORDER

Respondent shall pay Petitioner temporary total disabitity benefits of $801.95/week for 47 6/7 weeks, for the timeframes
of May 29, 2014 through July 1, 2014 and April 29, 2015 through February 23, 2016 as provided in Section 8(b) of the
Act. Respondent shall pay Petitioner maintenance benefits of $801.95/week for 14 1/7 weeks, for the timeframe of
February 24, 2016 through June 1, 2016, as provided in Section 8(a) of the Act.

Respondent shail pay Petitioner temporary partial disability benefits of $168.67/week for 43 2/7 weeks, for the timeframe
of July 1, 2014 through April 29, 2015, as provided in Section 8(a) of the Act.

Respondent shall be given a credit of $47,875.90 for TTD, $12,440.97 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $60,316.87.

Respondent shall pay Petitioner permanent partial disability benefits of $353.16/week, commencing March 31, 2017, for
the duration of the disability, because the injuries sustained caused a loss of earnings, as provided in Section 8(d)1 of the
Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

e o CTovne. GullRan o

Signature of Arbitrator Date

ICArbDec p. 2

MAY 2 6 2017
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ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
Dante Beattie Case # 14 WC 36839
Employee/Petitioner
v, Consolidated cases: N/A

§t. Clair County Sherifi’s Department
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner testified that on November 11, 2013 at approximately 5:00 a.m. he was exiting through
the jail gate. He testified that he attempted to go sideways through the gate when the gate operator closed
the gate on him and that the gate struck his right side, causing his right arm to extend across his body. He
testified that he reported the accident immediately to his supervisor and sought medical treatment the
following day. He testified that he had fairly extensive treatment with two orthopedic surgeons, Dr.
Johnston and Dr. Keener. He testified that he underwent physical therapy, seven injections and two
surgeries. He testified that he ultimately underwent a functional capacity evaluation and was given
permanent restrictions pursuant 1o the FCE. He testified that he agreed with the findings of the FCE.

Petitioner testified that he was terminated from his employment with Respondent on May 2,
2016. He testified that afier undergoing job placement services provided by Respondent, he found suitable
employment within his restrictions working as a security guard at a marina in Florida and that he began
working in this capacity on June 1, 2016. He testified that he is paid $13.00 per hour and works at least 40
hours per week, and that his current job duties include patrolling parking lots and docking boats. The
Arbitrator notes that the parties stipulated at the time of arbitration that Petitioner was paid all appropriate
temporary partial disability benefits from June [, 2016 to the date of hearing, which was that of March 30,
2017. The Arbitrator further notes that the parties further stipulated at the time of arbitration that had
Petitioner remained in the employment of Respondent, he would currently earn $24.99 per hour in his
occupation as a correctional officer.

Petitioner testified that he still has difficulty performing activities with his right shoulder. He
testified that he has trouble sleeping, lifting overhead and picking up a gallon of milk on the top shelf of
the refrigerator. He testified that his range of motion in his right shoulder is very poor and causes him
difficulty in performing such activities as shampooing and shaving. He testified that he drives with his left
arm know and even has to walk with his right hand in his pocket because his right shoulder hurts from the
swinging motion.

Petitioner testified that after completing a year of service with Respondent, corrections officers
were eligible to begin requesting secondary duty. He testified that Respondent permitted corrections
officers to request secondary duty at either the Metro station located at 5" and Missouri in East St. Louis
or at hospitals guarding inmates receiving treatment. He testified that prior to the accident at issue, he
signed up for both assignments but that Respondent more frequently offered secondary duty at the Metro
station in East St. Louis. He testified that secondary duty was not mandatory and was offered to
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corrections officers when available. He testified that he would sign up for secondary on a sheet of paper
back at the Sheriff’s Department, and that he would pick days he was able to work and if the “scheduled
worked” then corrections officers would be assigned to the requested secondary. He testified that the
secondary assignments were completely up to the discretion of Lieutenant Lay and later Major Wagner.
He admitted that he was not guaranteed any particular secondary shift he signed up for.

Petitioner testified that there were various officers and security guards who worked at Metro
facilities and trains. He testified that Respondent had officers who were assigned to the Metro detail as
well as corrections officers who volunteered for secondary assignments at the Metro station. He testified
that the supervisor of the Metro detail would also serve as the supervisor for the corrections officers
working the secondary assignments. He also testified that Metro employed its own security guards who
were not affiliated with Respondent.

Petitioner testified that while assigned to Metro secondary duty, he would wear his Sheriff's
Department uniform, badge, and service weapon, all provided to him and required to be worn by
Respondent. He testified that while on secondary duty, he would typically work with another officer from
Respondent who volunteered for that secondary assignment through the same procedures as Petitioner.
He testified that when reporting to secondary duty he would cali back to Respondent’s dispatch to let
them know he was reporting for his shift. He testified that if he had to miss a secondary shift, he would
contact another officer to cover his shift and that he had the option of picking up another officer’s shift if
he wanted the extra hours. He testified that if he ever had to leave during the middle of his secondary
shift, he would contact the shift supervisor to let them know he was leaving. He testified that any
disciplinary measures were taken by Respondent in the event that an officer violated department policy
while working secondary duty.

Petitioner testified that his secondary duties included patrolling the landing, watching for illegal
activity, assisting passengers with directions and ensuring passenger safety. He testified that if there was
an incident on the landing that required an arrest, he would do so and later complete a police report for
Respondent, He testified that after an arrest was made, he would either call the East St. Louis Police
Department or an officer from Respondent to pick up the arrested subject. He testified that he would not
leave the 5™ and Missouri station while on secondary duty.

Petitioner testified that only employees of Respondent were eligible to sign up for secondary duty
at the Metro station. He testified that employees of Metro, such as their own security guards, could not
sign up for those assignments. He also testified that employees of Respondent could not accept any
concurrent employment unless the Sheriff himself permitted them to do so. Furthermore, he testified that
Respondent controlled all of his job duties as a corrections officer and ali of his job duties on secondary
assignments.

Petitioner testified that he earned $16.50 per hour working his secondary assignments. He
testified that while he was working light duty for Respondent, Respondent would not permit him to sign
up for any secondary shifts due to his restrictions. He testified that he did not work a secondary
assignment since he was given light duty restrictions on April 29, 2015. He testified that he received a
termination letter from Respondent on May 2, 2016, but that he did not receive a termination letter from
Metro at any time. When asked whether correctional officers were currently allowed to perform
secondary duty, Petitioner testified “As far as 1 heard about three or four months ago, 1 talked with a
fellow officer, they said they weren’t. I do not know.”

The medical records of Dr. Donald Johnston were entered into evidence at the time of arbitration
as Petitioner’s Exhibit 1. The records reflect that Petitioner was seen on December 18, 2013 for a chief
complaint of right shoulder pain. !t was noted that Petitioner sustained an injury at work on November
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11, 2013, that he was a corrections officer and that he was trying to get through the doorway in which
there was a large metal security door. It was noted that the door closed on Petitioner while his left arm
was across his body and that this caused a compaction injury to the shoulder. It was noted that after a few
seconds, the dvor was opened and Pelitioner was able 1o be fieed. 1t was noted that Petitioner was
currently on light duty and performing office work at work, that he rated his pain as a 7/10 and that he
described it as a dull and aching quality of pain that became sharp and throbbing with activities. 1t was
noted that Petitioner denied any previous surgeries or fractures involving the shoulder, that he was right-
hand dominant, that there was no numbness, tingling or radicular complaint and that Petitioner stated that
there was occastonally a tingling of the right little finger but that it was transient and mild. The
impression was noted to be that of (1) right shoulder pain; (2) impingement syndrome, right shouider; (3)
acromioclavicular joint arthritis, right shoulder; (4) flumid-filled cyst, right shoulder. Treatment options
were discussed and Petitioner indicated his consent to proceed with an injection into the right subacromial
region. Petitioner was prescribed Mobic, and it was noted that he was to have proper warm-up prior to
activities and ice after activities. Petitioner was also placed on work restrictions. (PX1).

The records of Dr. Johnston reflect that Petitioner was seen on January 9, 2014, at which time it
was noted that he stated that the injection was beneficial. It was noted that Petitioner was pleased with his
progress and that he requested that he go back to full duty. It was noted that Petitioner was starting to
increase his activities regarding weight training and that the Mobic occasionally made his stomach upset.
The impression was noted to be that of (1) right shoulder pain; (2) impingement syndrome, right shoulder;
(3) acromioclavicular joint arthritis, right shoulder; (4) fluid-filled cyst, right shoulder. Petitioner was
instructed to continue with the home exercise program. It was noted that additional injections or other
measures were possibilities pending Petitioner’s progress. At the time of the February 6, 2014 visit, it
was noted that Petitioner stated that his symptoms were improving, that he had intermittent pain that was
worse with contact and movement and that he still had occasional nighttime pain. It was noted that
Petitioner was taking Mobic with good resuits, that he had lost 5 pounds from cardiovascular activities
and that he had no numbness or tingling. The impression was noted to be that of (1) impingement
syndrome, right shoulder; (2) acromioclavicular joint arthritis, right shoulder; (3) fluid-filled cyst, right
shoulder. It was noted that treatment options were discussed and that Petitioner indicated his desire to
proceed with a second subacromial injection, which was performed. Petitioner was instructed to continue
his home exercise program as well as Mobic. 1t was noted that a third injection and/or surgery were other
possibilities pending his progress. (PX1).

The records of Dr. Johnston reflect that Petitioner was seen on March 5, 2014, at which time it
was noted that the injection was beneficial but that the pain had increased in severity. It was noted that
Petitioner had been with increased activities and performing a cardiovascular workout and was not lifting
weights. It was noted that the pain woke him at night occasionally, that his symptoms were intermittent,
and that he was tolerating the Mobic without problems. The impression was noted to be that of (1)
impingement syndrome, right shoulder; (2) acromioclavicular joint arthritis, right shoulder; (3} fluid-filled
cyst, right shoulder. It was noted that Petitioner wished to proceed with a third subacromial injection,
which was performed. Petitioner was instructed to continue with his home exercise program as well as
proper lifting techniques, as well as to continue the Mobic. It was noted that surgery was a possibility if
Petitioner had continuing symptoms. At the time of the April 3, 2014 visit, it was noted that Petitioner
stated that his symptoms were not improving, that it was a burning as well as throbbing quality of pain,
that his symptoms were constant and that pushing and pressure exacerbated the pain. The impression was
noted to be that of (1) impingement syndrome, right shoulder; (2) acromioclavicular joint arthritis, right
shoulder; (3) fluid-filled cyst, right shoulder. Petitioner was instructed to continue the Mobic. It was
noted that Petitioner had exhausted the amount of injections. Petitioner was instructed to continue with
the home exetcise program and proper lifting techniques, and that if he desired surgery he was to call to
schedule. (PX1).
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The records of Dr. Johnston reflect that Petitioner was seen on May 135, 2014, at which time it
was noted that he stated that the pain was persistent in severity and frequency and that he had continued
pain despite non-operative measures. The impression was noted to be that of (1) impingement syndrome,
right shoulder; (2) acromioclavicular joint arthritis, right shoulder; (3) fluid-filled cyst, right shoulder. It
was noted that Petitioner wished to proceed with right shoulder arthroscopy with possible repair. At the
time of the June 10, 2014 visit. it was noted that Petitioner was 12 days status post right shoulder
arthroscopy with debridement and acromioplasty. It was noted that Petitioner was doing weil and that
there were no other reported problems or complaints. Petitioner was noted to be making good progress.
It was noted that Petitioner was to work on range of motion and was to avoid any heavy lifting or
carrying. Work restrictions were issued. At the time of the July 1, 2014 visit, it was noted that Petitioner
stated that he was reaching and using the right arm at work. It was noted that Petitioner had restrictions
of no use of the right arm. [t was noted that there were no other problems or complaints and that
Petitioner still had pain with range of motion. It was noted that Petitioner was to work on range of motion
exercises and was to avoid any heavy lifting or resistance exercises. (PX1).

The records of Dr. Johnston reflect that Petitioner was seen on August 3, 2014, at which time it
was noted that he reported that there was still soreness, that he was tolerating light duty restrictions and
that he had no radicular compiaints. It was noted that Petitioner was making satisfactory progress.
Petitioner was instructed to initiate physical therapy in addition to home exercises. Petitioner was placed
on Celebrex. Work restriction slips placing Petitioner under light duty work restrictions were issued on
July 1, 2014, August 5, 2014 and September 4, 2014. At the time of the September 4, 2014 visit, it was
noted that Petitioner was doing well and was making progress in physical therapy. It was noted that there
was still soreness with range of motion. It was noted that Petitioner was to continue with physical therapy
and the home exercise program as well as proper lifting techniques. It was noted that Petitioner wanted to
return to weight training but was instructed to hold off secondary to continued symptoms. At the time of
the October 2, 2014 visit, it was noted that Petitioner still had pain and was “tired of hurting.” 1t was
noted that Petitioner’s symptoms were worse with movement and that physical therapy had been adjusted
with improving results. The impression was noted to be that of (1) right shoulder pain; (2) status post
right shoulder arthroscopy. It was noted that Dr. Johnston thought that Petitioner would benefit from a
subacromial injection in addition to the physical therapy and Celebrex, and the injection was performed
on that date. A work slip placing Petitioner under light duty work restrictions was also issued at that time.
(PX1).

The records of Dr. Johnston reflect that Petitioner was seen on October 31, 2014, at which time it
was noted that the injection was beneficial for 1-2 weeks and that the pain was now increased with
severity and frequency. It was noted that the physical therapy notes had demonstrated improvement of
range of motion but that Petitioner still had limitation secondary to pain, which bothered him at night and
was worse with activities. It was noted that Petitioner did not feel safe for his occupation, in which
altercations were frequent. The impression was noted to be that of (1) right shoulder pain; (2) status post
right shoulder arthroscopy. Petitioner was recommended to undergo an MRI to assess the subacromial
space as well as the rotator cuff. Petitioner was instructed to continue the Celebrex and discontinue
formalized physical therapy while continuing with the home exercise program and proper lifting
techniques. A work slip placing Petitioner under light duty work restrictions was also issued at that time.,
At the time of the December 3, 2014 visit, it was noted that Petitioner stated there was still severe pain
located anterior in the shoulder, was not located in the posterior shoulder girdle and was worse with range
of motion as well as activities. The impression was noted to be that of (1) continued residual shoulder
pain, right shoulder; (2) status post right shoulder arthroscopy with acromioplasty and debridement of the
glenohumeral joint and inferior clavicle spur. Petitioner was recommended to undergo a second opinion
consultation with Dr. Galatz at Barnes. A work slip placing Petitioner under light duty work restrictions
was also issued at that time. (PX1).
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The medical records of Mid America lmaging were entered into evidence at the time of
arbitration as Petitioner’s Exhibit 2. The interpretive report of an MRI of the right shoulder performed on
November 29, 2013 reflected that the films were interpreted as revealing (1) partial tear supraspinatus
iendon, (2) mild cuff tendonitis; (3) subdclioid bursitis; {4) multiloculated fluid collection aleng the
posterior margin of the scapula inferior to the scapular spine measuring 3.4 x 1.5 x 0.7 cm; ganglion is
possible; paralabral cyst is most likely; (5) arthritic changes acromioclavicular joint with medial arch
encroachment. An MRI of the right shoulder performed on November 19, 2014 was interpreted as
revealing (1) very small partial thickness bursal surface tear of the distal supraspinatus; associated
supraspinatus and infraspinatus tendinosis; (2) small effusion of the subacromial-subdeltoid bursa
suggesting bursitis; (3) post-operative signal changes at the anterior margin of the acromion; (4) posterior
labral tear with no significant change in the posterior paralabral cyst as described; no suspicious atrophy
or edema of the infraspinatus, but please correlate to exclude suprascapular nerve impingement; (5) mild
degenerative changes in the glenohumeral and acromioclavicular joints. (PX2).

The medical records of Dr. James Hitchcock were entered into evidence at the time of arbitration
as Petitioner’s Exhibit 3. The records reflect that Petitioner was seen on November 20, 2013, at which
time it was noted that he was trying to go through a gate at work (police station), that the door was too
heavy and that it pushed on his right shoulder while it was crossed over his upper bedy and caused a
hyperabduction-type motion. It was noted that Petitioner had a lot of pain and spasm in the right
shoulder. The assessment was noted to be that of (1} insomnia; (2} joint pain, localized in the right
shoulder. Petitioner was recommended to undergo an MRI and was instructed to work light duty. (PX3).

The medical records of St. Elizabeth Hospital were entered into evidence at the time of arbitration
as Petitioner’s Exhibit 4. The records reflect that Petitioner was seen at Urgent Care on November 12,
2013, at which time it was noted that he stated that he got caught in a gate yesterday morning at work,
injuring his right shoulder. 1t was noted that Petitioner statcd that he had decreased range of motion of the
shoulder because of pain and that he had normal use of his hands, forearm and elbow without pain. The
primary impression was noted to be that of shoulder pain and the additional impression was noted to be
that of sprain of shoulder. Petitioner was advised to rest, ice and take Advil for pain. It was noted that
Petitioner was to follow up with his primary care physician as soon as possible. The records reflect that
Petitioner underwent x-rays of the right shoulder on November 12, 2013 as well, which were interpreted
as revealing no evidence of fracture or dislocation; bones are of anatomic alignment. Included within the
records was the Operative Report dated May 29, 2014, which noted that Petitioner underwent (1)
arthroscopy, right shoulder, with subacromial decompression and acromioplasty; (2) debridement of
glenohumeral joint and inferior clavicle spur, right shoulder for pre-operative and post-operative
diagnoses of (1) impingement syndrome, right shoulder; (2) partial rotator cuff tear, right shoulder; (3)
mild acromioclavicular joint arthritis, right shoulder. Also included within the records was the
interpretive report for x-rays of the right shoulder performed on July 1, 2014, which were interpreted as
revealing humeral head rests within the glenoid; no acute fracture or dislocation; acromioclavicular
arthritis. (PX4).

The rtecords of St. Elizabeth Hospital reflect that Petitioner underwent physical therapy for the
timeframe of August 18, 2914 through October 17, 2014. The records further reflect that Petitioner
underwent additional physical therapy for the timeframe of May 19, 2015 through October 27, 2015,
although the specific physical therapy notes were not included. Petitioner was also seen in the
Emergency Department on February 5, 2016, at which time it was noted that he reported “extreme right
shoulder pain.” It was noted that Petitioner stated that he went to the Work Center for an evaluation
yesterday and that he woke up with worse pain. 1t was noted that Petitioner denied any new injury and
that it was just an increase of his normal pain due to physical activity and the shoulder evaluation. [t was
noted that x-rays of the right shoulder performed on that date were interpreted as revealing degenerative
hypertrophic spurring at the acromioclavicular joint; downward slope to the lateral margin of the
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acromion; mild spurring of the glenoid and humeral head; metallic density superimposing the proximal
diaphysis of the humerus with benign-appearing periosteal reaction likely representing post-operative
change; no acute fracture or dislocation. The primary impression was noted to be that of rotator cuff
injury and the additional impression was noted to be that of rotator cuff dysfunction. Petitioner was
instructed to rest from the offending activity, take Tylenol/Ibuprofen for pain relief and ice the shoulder.
It was noted that Petitioner was recommended to get in to see his orthopedist at Barnes Jewish sooner, if
possible, or otherwise follow up with his primary care physician for further pain management. (PX4).

The medical records of Dr. Jay Keener were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 5. The records reflect that Petitioner was seen on February 9, 2015, at which time it
was noted that he was a 43-year-old prison guard who had a shoulder injury in November of 2013. It was
noted that Petitioner was squeezing through a tight door space when they closed the door on him and it
Jjammed his arm across his body. It was noted that Petitioner felt immediate searing pain in his shoulder
and that prior to that, his shoulder was normal. It was noted that Petitioner was eventually referred to Dr,
Johnston, that he underwent an arthroscopy surgery on his shoulder and that the provisional diagnosis,
according to Petitioner, was a torn labrum and a cyst in his shoulder. It was noted that Petitioner’s
shoulder pain never really improved, that he had gone through several months of therapy and that he had
one subacromial injection after the surgery which did take away a lot of the pain but only lasted for about
a week or two. It was noted that Petitioner had daily pain, that it hurt at night, that it was aggravated with
motion particularly prolonged driving or abduction above 90 degrees and that he localized pain along the
anterolateral shoulder with minimal radiation. The impression was noted to be that of persistent right
shoulder pain status post arthroscopy in a 43-year-old prison guard. It was noted that the etiology of the
pain was unknown but that his exam suggested a cuff-based pain generator. It was noted that Petitioner’s
outside MRI was inconclusive for the presence of a rotator cuff tear, and that he may have a posterior
labral tear as well that was not related to his current symptoms. Petitioner was recommended to undergo
a repeat MRI and to obtain an arthrogram. Petitioner was placed under light duty restrictions. X-rays of
the right shoulder performed on the same date were interpreted as revealing mild right acromiociavicular
osteoarthritis. (PX3).

The records of Dr. Keener reflect that Petitioner was seen on March 2, 2015, at which time it was
noted that his symptoms were unchanged and that he had rather significant and sharp “twingey” pain
along the anterolateral aspect of the shoulder. It was noted that Dr. Keener opined that Petitioner’s
symptoms were probably related to his SLAP tear and degenerative labral cyst and that he may have a
band of scar in the subacromial space that was catching based on the examination performed. It was
noted that Petitioner would best benefit from a repeat arthroscopy with a posterosuperior labral repair and
open subpectoral biceps tenodesis and a revision debridement of the subacromial space, which he thought
would have about an 80% chance of significantly improving his symptoms. Included within the records
was the interpretive report for an MRI arthrogram performed on March 2, 2015, which was interpreted as
revealing (1) tear of the majority of posterior labrum centered at the posterior superior aspect with 2.6 x
2.5 cm multiloculated posterior superior paralabral cyst; (2) articular-sided partial thickness tear with mild
supraspinatus tendinopathy and normal supraspinatus muscle bulk. The Operative Report dated April 30,
2105 noted that Petitioner underwent (1) right shoulder arthroscopic SLAP repair; (2) right shoulder
arthroscopic posterior labral repair; (3) open subpectoral biceps tenodesis for pre-operative diagnoses of
(1) right shoulder SLAP tear; (2) right shoulder spinal glenoid notch cyst and post-operative diagnoses of
(1} right shoulder SLAP tear; (2) right shoulder posterior labral tear; (3) right shoulder spinal glenoid
notch cyst. (PX35).

The records of Dr. Keener reflect that Petitioner was seen on June 8, 2015, at which time it was
noted that overall he was doing well, that he had been continuing to have some pain, that he had been
seeing a therapist twice a week and that he had been using his arm a little bit around the house. 1t was
noted that Petitioner was doing well following arthroscopic SLAP repair and open subpectoral biceps
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tenodesis. Petitioner was instructed to extend physical therapy. Petitioner was also allowed to return to
work light duty. At the time of the July 13, 2013 visit. it was noted that Petitioner was going to therapy
twice a week and remained off work. It was noted that Petitioner stated that he felt like he was making
progress with his shoulder but that it was very slow and that he continued 1o have a lot of pain in therapy
when they were stretching him, [t was noted that Petitioner had a clinical exam consistent with a mild
frozen shoulder. Petitioner was recommended to undergo a fluoroscopic-guided glenohumeral steroid
injection and to continue therapy. It was noted that his restrictions were unchanged. At the time of the
September 2, 2015 visit, it was noted that Petitioner felt like his range of motion was a little better and
that he still had a lot of sharp, stabbing pain in the shoulder when he tried to elevate the arm. It was noted
that additional physical therapy had not been approved and that he remained of work as he had a
restriction of no inmate contact. Petitioner was given an injection into the right subacromial space and
was recommended to continue therapy to work on cuff strengthening. Work restrictions were continued
at that time. (PX3).

The records of Dr. Keener reflect that Petitioner was seen on September 30, 2013, at which time
it was noted that he continued to have pain. [t was noted that Petitioner felt like he was slowly making
improvements with range of motion and strength, but that the pain would not leave. It was noted that the
subacromial injection given at the last visit gave Petitioner no relief, even temporarily. It was noted that
most of the pain was located along the lateral acromion, was worse when Petitioner tried to lift his arm
against gravity and that he was a little frustrated by his continued symptoms. It was noted that the source
of Petitioner’s pain remained “a little bit elusive” to Dr. Keener. It was noted that there was no objective
evidence of a recurrent tear, that the biceps tenodesis was healing well and that there was no evidence of
subscapular nerve impingement from a spinal glenoid cyst. Petitioner was recommended to continue
strengthening exercises. Work restrictions were issued at that time. At the time of the November 25.
2015 visit, it was noted that Petitioner continued to describe a constant low-grade aching in his shoulder
and that the ache was aggravated with motion, particularly sustained positions like driving or elevation. {t
was noted that most of the pain was anterior, radiated to some degree and that Petitioner had some pain at
night. 1t was noted that Tramadol did not help. The impression/diagnosis was noted to be that of
persistent right shoulder pain following surgery, uncertain pain generator. Petitioner was recommended
to undergo an MRI arthrogram. Work restrictions were issued at that time. (PX5).

The records of Dr. Keener reflect that Petitioner was seen on January 6, 2016, at which time it
was noted that his symptoms were unchanged and that his pain was about the same and maybe a liitle
worse. It was noted that it ached fairly constantly and was aggravated with certain motions, and that
Petitioner had been trying to strengthen his shoulder on his own at home. 1t was noted that Petitioner did
not feel like he had enough mobility and strength to protect himself at work, that he had remained off
work and that he continued to localize the pain in the anterolateral shoulder. The impression/diagnasis
was noted to be that of unexplained right shoulder pain status post arthroscopic posterior labral repair,
open subpectoral biceps tenodesis and subacromial decompression. It was noted that Petitioner was at
maximum medical improvement and that Dr. Keener saw no obvious explanation for the ongoing pain in
Petitioner’s shoulder on the MRI. It was noted that Petitioner had exhausted conservative management
and multiple image-guided steroid injections to help ease out where his pain generators were, and that it
was time for him to undergo an FCE. Work restrictions were continued at that time. At the time of the
February 23, 2016 visit, it was noted that Petitioner had finished the FCE and was at maximum medical
improvement. It was noted that Dr. Keener’s opinion was that Petitioner was able to perform most of the
job duties according to his job description and that he qualified as a heavy-level physical demand and that
the job description required a medium-heavy physical demand. It was noted, however, that Petitioner had
restrictions that would specifically influence the job he had as a corrections officer and that specifically.
he had some residual weakness in the shoulder that may make it difficult for him to defend himself in an
altercation and had limited overhead strength. It was noted that it was Dr. Keener's opinion that
Petitioner should have a permanent restriction in overhead lifting of 10 pounds and that he should not
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return to work as he did not feel comfortable taking care of himself against a violent inmate nor did he
feel comfortable discharging a firearin, specifically a shotgun. Petitioner was discharged at that time.
(PX3).

The medical records of Dr. George Paletta were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 6. The records reflect that Petitioner underwent an IME on March 30, 2015, at which
time it was noted that he was seen for a chief complaint of right shoulder pain with an onset of symptoms
dating back to an incident which Petitioner reported as having occurred on November 11, 2013. It was
noted that Petitioner was passing through what he described as a gate, which was a narrow opening for a
mechanical door. It was noted that Petitioner stated that he passed through the door somewhat sideways,
and that he was leading with the left shoulder as he passed through. It was noted that Petitioner had his
right arm up across his body with the forearm just under chin level in a slightly adducted position and that
as he was passing through the door, the gate started to close from behind. It was noted that it was a
mechanical door that was very heavy and could not be pushed back against any resistance and that the
door hit him on the back of his right elbow and right upper arm, forcing it across his body in an adducted
position. It was noted that Petitioner had immediate pain in the shoulder. N was noted that the
impression was that of persistently symptomatic posterior superior labral tear status post previous
arthroscopy with subacromial decompression, bursectomy and acromioplasty. It was noted that Dr.
Paletta agreed with Dr. Keener’s recommendation for surgery, and that he recommended arthroscopy of
the right shoulder with decompression and excision of the paralabral cyst, labral debridement versus
labral repair and subpectoral tenodesis, as well as a revision subacromial decompression without revision
formal acromioplasty or distal clavicle excision. (PX6).

The medical records of Dr. Adam Labore were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 7. The records reflect that Petitioner was seen on August 10, 2015 for a
fluoroscopically-guided right glenohumeral injection as part of conservative therapy for pain with
adhesive capsulitis. The records reflect that Petitioner underwent a right shoulder injection prior to MR
arthrography on January 6, 2016. The MRI arthrogram performed on January 6, 2016 was interpreted as
revealing (1) new full-thickness chondrosis in the right posterosuperior glenoid; (2) intact right
posterosuperior labral repair; (3) biceps tendinotomy and tenodesis; (4) unchanged partial-thickness
undersurface tear of the posterior supraspinatus. (PX7).

The medical records of The Work Center were entered into evidence at the time of arbitration as
Petitioner’s Exhibit 8. The records reflect that Petitioner presented for an FCE on January 13, 2016 to
determine his current functional abilities 1o return to the occupation of Corrections Officer. Due to blood
pressure elevation greater than safe testing parameters, the FCE was not completed on that date.
Petitioner returned on February 4, 2016, at which time it was noted that he provided maximal effort. It
was noted that Petitioner’s performance during the FCE supported employment on a full time basis within
the heavy physical demand level, and that the demonstrated function within the heavy physical was
completed at or below shoulder level. It was noted that Petitioner’s demonstrated level of function met
the required demand level for usual and customary employment as a Corrections Officer, but that return
to work might be given considerations of quantifying or simulating forces needed to restrain or move an
inmate in an emergent situation were not feasible for simulation in a testing environment, that Petitioner
had limiting right overhead reaching and that performing overhead lifting was not successful with 10
pounds. (PX8).

The Sheriff’s Department Termination Letter was entered into evidence at the time of arbitration
as Petitioner’s Exhibit 9. The letter dated March 22, 2016 indicated that Respondent could not
accommodate Petitioner’s permanent restrictions of no lifting greater than 10 pounds above shoulder
height and no inmate contact. (PX9).
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The Photograph of Petitioner taken June 5, 2015 was entered into evidence at the time of
arbitration as Petitioner’s Exhibit 10. The Medical Bills Exhibit was entered into evidence at the time of
arbitration as Petitioner’s Exhibit 11.

The W-2 from Bi-State (Metro) was entered into evidence at the time of arbitration as Petitioner’s
Exhibit 12. The W-2 was issued by Bi-State Development Agency in the amount of $11,385.00 for 2013.
(PX12).

The Wage Statement was entered into evidence at the time of arbitration as Respondent’s Exhibit
1. The Payroll History Report for the timeframe of November 2, 2012 through November 13, 2013 noted
that Petitioner’s gross earnings were that of $49,445 .31, of which $148.82 represented overtime pay
(RX1).

The TTD Payout was entered into evidence at the time of arbitration as Respondent’s Exhibit 2.
The TPD Payout was entered into evidence at the time of arbitration as Respondent’s Exhibit 3. The
Medical Payout was entered into evidence at the time of arbitration as Respondent’s Exhibit 4. The
Corrections Officer Pay Scale was entered into evidence at the time of arbitration as Respondent’s Exhibit
5.

The Financial Reimbursement Intergovernmental Agreement was entered into evidence at the
time of arbitration as Respondent’s Exhibit 6. The Agreement was dated May 26, 2015 and noted that
the County and Sheriff contracted with Bi-State to provide police services upon Metro Link trains and
properties. The Agreement noted that the parties agreed that it was necessary and proper for the Transit
District to reimburse the County and Sheriff for the self-insured retention costs associated with worker’s
compensation claims of the sworn deputy sheriffs performing work upon the Metro Link to ensure the
continued viability of the arrangement providing for sworn deputy sheriffs performing work upon the
Metro Link. (RX6).

CONCLUSIONS OF LAW

The parties stipulated at the time of arbitration Petitioner sustained an accident on November 11,
2013, that arose out of and in the course of his employment with Respondent and that Petitioner’s
condition of ill-being is causally related to the accident. (AX1).

With respect to disputed issue (G) pertaining to earnings, the Arbitrator finds that the applicable
average weekly wage in this case is that of $1,202.92.

The Arbitrator notes that Respondent claims the average weekly wage is $949.92 based on
earnings in the 52 weeks prior to the date of accident of $49,395.70. (AX1). Respondent’s Exhibit]
shows earnings for the 52 weeks prior to the injury as $49,445.31, of which $148.82 represents time paid
at an overtime rate. Respondent deducted the premium of $49.61 (i.e., $148.82 reduced by 1/3) from the
$49,445.31 and lists the difference, i.e., $49,395.70, as its proposed yearly earnings. The Arbitrator notes
that Respondent’s calculation is essentially consistent with Respondent’s Exhibit 5, which is the
Carrections Officer Pay Scale. (RX3).

The Arbitrator notes that Petitioner testified that he worked weekly extra hours over and above
his work as a corrections officer in the year before he was injured and claims that his additional work with
Bi-State Development Agency (i.e., Metro Link) should be considered concurrent employment and
therefore included in the average weekly wage. Respondent, on the other hand, claims that because no
employer/employee relationship existed between Petitioner and Metro Link, Petitioner’s secondary duties
with Metro Link do not constitute concurrent employment and therefore his earnings should not be
factored into the calculation of the average weekly wage.
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The Arbitrator notes that Petitioner established at the time of arbitration that Respondent
effectively controlled all facets of his work activities with Metro Link despile the fact that he was issued a
W-2 by Metro Link for his additional earnings. (PX12). Furthermore, Respondent provided evidence
showing that Metro Link was reimbursed by Respondent for those wages. {RX6). That said, the
Arbitrator finds that it would be proper for Petitioner’s additional earnings while working secondary duty
at Metro Link — which, the Arbitrator notes, were not specifically delineated and referenced in the Wage
Statement entered into evidence at the time of arbitration as Respondent’s Exhibit 1 — to be included in
the average weekly wage for the underlying claim. As the evidence reflects that in the 45 weeks before
he was injured Petitioner earned $11.385.00 while working for Metro Link. this results in concurrent
earnings of $253.00 per week over and above Pelitioner's earnings as a corrections officer with
Respondent. This, then, results in a combined average weekly wage of $1.202.92.

With respect to disputed issue (K) pertaining to temporary total disability, temporary partial
disability and maintenance benefits, the Arbitrator finds that, with respect to the issue of temporary total
disability and maintenance benefits, Petitioner was entitled to temporary total disability and maintenance
benefits for the timeframes of May 29, 2014 through July 1, 2014 and April 29, 2015 through June 1,
2016 (with the specific timeframe for maintenance benefits having been that of February 24, 2016
through June 1, 2016) at the rate of $801.95 per week. Related thereto, Respondent shall be given a credit
of $47,875.90 for temporary total disability benefits paid as stipulated by the parties at the time of
arbitration. (AX1).

With respect to the issue of temporary partial disability, the Arbitrator notes that the evidence
reflects that Respondent did not pay temporary partial disability benefits until June I, 2016. (RX3).
Petitioner testified that he worked light duty for Respondent from July 1, 2014 to April 29, 2015, a period
of 43 2/7 weeks. He also testified that he was not allowed by Respondent to work his other position while
he was on light duty restrictions and confirmed that he did not work for Metro Link during that
timeframe. As a result thereof, the Arbitrator finds that Petitioner was entitled 10 temporary partial
disability benefits for the timeframe of July 1, 2014 through April 29, 2015 at the TPD rate of $168.67
per week (i.e., 2/3 of $253.00). The Arbitrator notes that the parties stipulated at the time of arbitration
that all appropriate temporary partial disability benefits were paid from June 1, 2016 to the hearing date of
March 30, 2017. Furthermore, Respondent shall be given a credit of $12.440.97 for temporary partial
disability benefits paid as stipulated by the parties at the time of arbitration. (AX1).

With respect to disputed issue (L) pertaining to nature and extent, the Arbitrator finds that
Petitioner’s injuries have resulted in his being partially incapacitated from pursuing his usual and
customary lines of employment. The parties stipulated at the time of arbitration that had Petitioner
remained in the employ of Respondent, he would have earned $24.99 per hour, or $54,586.38 per annum
(i.e., $1,049.74 per week). The parties further stipulated that Petitioner has found suitable employment
as a boat dock security guard, earning $13.00 per hour or $520.00 per week. The record is clear that
Petitioner is unable to return to his occupation as a corrections officer and is therefore entitled to benefits
under Section 8(d)1.

The Arbitrator notes that Petitioner testified that he was not aware of whether corrections officers
were still permitted secondary duty with Metro and admitted that he did not believe they were any longer.
That said, the record is clear that Petitioner’s potential future earnings in the full performance of his duties
in his occupation as a corrections officer would be $24.99 per hour or $1,049.74 per week, and that he is
currently earning $13.00 per hour or $520.00 per week in his current suitable employment. As a result,
the Arbitrator finds that Petitioner is entitled to 2/3rds of $529.74 (ie, $1,049.74 - $520.00), or
$353.16/week, for the duration of the disability, because the injuries sustained caused a loss of earnings,
as provided in Section 8(d)! of the Act.

10
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Christina Gieselmann,
Petitioner,

VS, NO: 13 WC 30843

State of Illinois / Menard Correctional Center, 1 8 I W C C 0 0 8 0

Respondent.

DECISION AND OPINION ON REVIEW

Respondent appeals the decision of Arbitrator Nowak filed on March 17, 2016, following
hearing held on May 20, 2015. Notice has been given to all parties. The Arbitrator found that Petitioner
sustained bilateral carpal tunnel syndrome (CTS) due to work-related repetitive trauma and accordingly
awarded medical expenses (including for bilateral carpal tunnel release surgeries done in summer 2013)
and compensation for permanent partial disability representing 12.5% loss of use of each hand.

On review, the Commission, after considering issues including accident, causal connection,
medical expenses, and permanent disability, and being advised of the facts and law, hereby reverses the
Arbitrator’s decision, attached hereto. Particularly, the Commission finds that Petitioner did not prove
the existence of CTS (notably, electrodiagnostic studies done in 2009 and 2013 were negative for any
neuropathy), nor did she prove that her current condition of ill-being was caused by her employment.
Further, assuming for the sake of argument that she did have CTS, she failed to give proper notice to
Respondent insofar as manifestation of any purported CTS occurred well more than 45 days in advance
of the incident report she submitted on July 11, 2013 (and well in advance of the manifestation date of
May 28, 2013 alleged in her Application for Adjustment of Claim). All benefits are denied.

The Commission’s decision is discussed further below.
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Petitioner, 43 as of the asserted date of loss (May 28, 2013), began employment as a correctional
officer at Menard Correctional Center in March 1999. In early 2007, she was transferred from the
maximum security unit to the more modern medium security unit, where she remained. (Tr. 23). After
this transfer, and in the years leading up to the instant claim, she sustained two other work-related
accidents, both of which purported to give rise (or otherwise were scon occasioned by) symptoms in her
upper extremities, including numbness, tingling, and pain in her hands and arms. Both of these prior
accidents were the subjects of claims against Respondent and both claims resulted in compensation for
Petitioner, as described below.

BACKGROUND

First prior accident (thoracic outlet syndrome): Regarding the first claim, case no. 09 WC
17388, Petitioner reported symptoms suggestive of a repetitive use injury to Dr. David Brown of the
Orthopedic Center of St. Louis, who evaluated her on April 1, 2009, Dr. Brown wrote:

“Ms. Gieselmann is a 39-year-old right hand dominant correctional officer at
Menard. She presents for evaluation and treatment for a problem with both her
upper extremities. She explains to me she’s worked at Menard since 1999.... Her
job entails opening cell doors with Folger-Adams keys throughout the day. She’ll
open gates. She’ll type on the computer. She explains to me that she has about a
year history of progressive numbness and tingling in both her hands, aching in both
her hands. She could recall no specific traumatic injury.”

(RX 22 at 1). Dr. Brown ordered nerve conduction studies to determine the cause of her symptoms,
after his physical examination findings that day were negative for carpal or cubital tunnel syndrome.
(RX 22 at 1). These objective studies’ results as well were normal, that is, as Dr. Brown indicated on
April 3, 2009, “there was no electrodiagnostic evidence for a peripheral compression neuropathy such
as carpal tunnel syndrome or cubital tunnel syndrome.” (emphasis added) (RX 22).

However, the neurologist who performed the studies -- Dr. Daniel Phillips of Neurological &
Electrodiagnostic Institute - had expressed concern that Petitioner’s symptoms might be connected to
thoracic outlet syndrome. This concern arose from her “subjectively positive Adson’s maneuvers.” (PX
5 at 7). Thus, Dr. Brown sent Petitioner to see a specialist in treating thoracic outlet syndrome, Dr.
Robert Thompson of Washington University/Barnes Hospital. (RX 22 at 3). Dr. Thompson first saw
Petitioner on April 8, 2009. (RX 17). Dr. Thompson performed bilateral thoracic outlet surgery -- first
on her right side, and then the left side -- on June 16, 2009 and August 31, 2009, respectively. (RX 2 at
4-5). Afterwards, Petitioner underwent intensive physical therapy for several months. In all, for this
repetitive use injury, Petitioner was off-work from March 31, 2009 until February 1, 2010. (Tr. 78-79).

In June 2010, a hearing to determine nature and extent of injury only was held before Arbitrator
Dibble. In his decision filed July 13, 2010, Arbitrator Dibble noted that “[Petitioner’s] job entails
opening cell doors with Folger Adams keys, opening gates, typing on the computer, and using her arms
in lifting and carrying heavy objects. While performing these job duties she began noticing progressive
numbness and tingling in her hands and arms.” (RX 17). Arbitrator Dibble then briefly referenced
Petitioner’s evaluations and treatment with Dr. Brown, Dr. Phillips, and Dr. Thompson -- the latter
testified that Petitioner’s symptoms - i.e., the aforementioned numbness and tingling in her hands and
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arms -- were due to thoracic outlet syndrome brought on by her repetitive work activities. As to the
ultimate determination, the decision reads:

“The Arbitrator finds that as a result of her repetitive work activities, the parties
stipulated Petitioner contracted thoracic outlet syndrome... [The bilateral thoracic
outlet surgery] improved Petitioner’s condition sufficiently enough to allow her to
return to work... At Arbitration, Petitioner credibly testified that she has difficulty
lifting anything overhead or carrying any weight for any length of time. She has
difficulty doing household chores including laundry and overhead dusting or
cleaning. Activities of daily living such as washing her hair also give her trouble.
She can no longer engage in motorcycle riding and has her motorcycle for sale. She
has difficulty driving as her neck gets knotted and stiff and she attends massage
therapy once or twice a month because of stiffness in her neck.”

(RX 17). Petitioner was awarded compensation representing loss of use of 25% of the body as a whole.
Significantly, there is no mention of further numbness and tingling in her hands and arms as comprising
any part of her permanent partial disability.

Second prior accident (cervical spine injury): Regarding the second accident, the subject of
case no. 12 WC 15647, it was alleged that Petitioner fell on ice on Respondent’s premises on January
23, 2011, thereby sustaining injury that eventually necessitated 2-level cervical disc replacement
surgery, performed on December 12, 2012.

Notably, Petitioner’s complaints immediately after the slip-and-fall of January 23, 2011 were of
pain in the neck and left shoulder area. However, by February 1, 2011 her complaints were now
including symptoms going down her left arm. These left upper extremity symptoms would come to be
reported as numbness and tingling in the hand and pain radiating down the left arm. These complaints
are documented in the medical records of primary care physician Dr. Mark Preuss of Steeleville Clinic,
who began treating Petitioner the day after the slip-and-fall. (RX 10).

As noted in Dr. Preuss’s records, over the next few months Petitioner’s neck pain improved, but
not her left arm complaints. By May 20, 2011, Dr. Pruess raised the possibility that her persistent left
arm complaints could be symptoms of a cervical radiculopathy or carpal tunnel syndrome. (RX 10 at 9).
To determine the origin of her left arm symptoms, an EMG study was done by Dr. Amar Sawar on June
10, 2011, (RX 12). The results were negative for both cervical radiculopathy and cubital tunnel
syndrome. There was, however, some evidence of a mild left median neuropathy at the wrist, i.e., carpal
tunnel syndrome. (RX 10 at 27; RX 12 at 5). Dr. Preuss reviewed these EMG results and, possible mild
CTS notwithstanding, believed that there was no further warrant for Petitioner to continue her absence
from work (records suggest that Petitioner had not been at work for some time, perhaps since the slip-
and-fall). On June 20, 2011, Dr. Preuss wrote:

“I told Christina at this point I feel she could return to work, obvious care taken to
avoid further neck troubles. She should make sure she doesn’t do work above
shoulder, lifting above shoulder.... 1 told her ultimately her carpal tunnel may
become an issue. If it becomes more symptomatic wear a cockup splint at night at
this point.”
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(RX 10 at 11). At any rate, Dr. Preuss’ notes indicate that throughout the remainder of 2011 and into
early 2012, Petitioner’s neck pain and left arm symptoms continued to evolve. By early 2012, she also
had been experiencing near-daily nausea and headaches for some time. In March 2012, Dr. Preuss
referred her to Dr. Matthew Gornet. (RX 10 at 13-14).

As mentioned above, Dr. Gomet performed cervical disc replacement {(at C5-6 and C6-7) in
December 2012, For this cervical spine injury, Petitioner would receive, via settlement contract,
compensation representing 21% loss of use of the person.!

Current alleged accident (bilateral CTS): While she was still off-work following Dr. Gornet’s
cervical spine surgery, Petitioner was examined by Dr. Nathan Mall, on March 29, 2013. On her intake
questionnaire, Petitioner reported “pain, numbness in arms,” especially at the wrist and elbows, which
pain was made worse “by opening doors, chuck holes.” She indicated the date of January 23, 2011 as the
date of onset. (PX 3). Significantly, according to Dr. Mall’s notes, during the visit, Petitioner related
that she had a “nerve conduction study in the past, which demonstrated carpal tunnel syndrome prior to
her thoracic outlet syndrome surgery by Dr. Thompson.™ (As mentioned above, that study — done by
Dr. Phillips 4 years earlier, in spring 2009 — was negative for CTS and cubital tunnel syndrome.)

Dr. Mall’s physical examination of her was positive for Tinel’s bilaterally, positive Tinel’s at the
left elbow, and positive Phalen’s bilaterally. Dr. Mall assessed bilateral carpal tunnel syndrome and left-
sided cubital tunnel syndrome and ordered a new nerve conduction study. (PX 3 at 1). Again, it was
Dr. Phillips who was called upon to perform this study. Again, the EMG/NCS (done on April 2,2013)
did not disclose evidence of carpal or cubital tunnel syndrome. (PX 5).

Nevertheless, on April 5, 2013, Dr. Mall administered diagnostic injections into the carpal tunnel
in her wrists, after which Petitioner reported significant but temporary improvement. Dr. Mall
proceeded to perform carpal tunnel release surgeries on the left, then right side, on May 28, 2013 and
June 20, 2013. Dr. Mall noted good recovery. About three weeks after her second CTS surgery (and,
curiously, on the virtual eve of her scheduled return to work after Dr. Gornet’s cervical spine surgery;
the return-to-work date was July 15, 2013), Petitioner notified Respondent for the first time of her
alleged CTS. (Tr. 41). On July 11, 2013, she submitted an incident report, wherein she indicated June
20, 2013 as the date of loss {this was the date of final carpal tunnel surgery done by Dr. Mall.) The
narrative portion of this incident report was completed by her husband (and fellow correctional officer)
Jeff Gieselmann, who wrote:

“On the above date this reporting officer had been referred to Dr. Nathan Mall for
symptoms relating to carpal tunnel, which had been ongoing since a prior work-related

! The settlement contract was approved on January 12, 2015 by Arbitrator Nowak. The settlement contract

indicated that her return-to-work date was July 16, 2013.

: Dr. Mall’s April 5, 2013 note also states that she related “she had initial injury in March 2009 in which
she felt a pinch in her back while opening a trap door, suffered a fractured rib and was diagnosed with thoracic
outlet syndrome for which she had surgery by Dr. Thompson.” (RX 3 at 4). This is not consistent with Arbitrator
Dibble’s July 2010 decision, wherein he noted the parties’ stipulation that Petitioner’s thoracic outlet syndrome
was developed through repetitive activity (not acute incident),
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injury. Dr. Mall sent this reporting officer for a nerve conduction test conducted by Dr.
Phillips. The results of this testing [were] reviewed by Dr. Mall [who] concluded in
order to be sure, he would do injections in both wrists. The results from injections
concluded surgery would relieve the repetitive motion/work related injury; left and right
carpal tunnel were operated on 5/28/13 and 6/20/13. This reporting officer was already
off work since 9/25/12 for a work-related injury prior to this date. This reporting officer
is currently still off work from a work-related injury.”

(PX 16).

At hearing in the instant matter, Petitioner alleged that the thoracic outlet surgery of June and
August 2009 improved certain complaints to her neck and shoulder — but not her hand symptoms, which,
it is now claimed, apparently persisted. (Tr. 34). (This claim of persistent hand symptoms, including
tingling, is made despite the fact that these same, CTS-like symptoms were what prompted the thoracic
outlet surgery in the first instance, and this surgery was touted as effective during the permanency
hearing before Arbitrator Dibble.) Yet, she did not seek evaluation for these allegedly continuing hand
symptoms until her attorney sent her to Dr. Mall in March 2013. She could provide no explanation for
the nearly 4-year gap between her thoracic outlet surgery and presentation to Dr. Mall, other than she
was “still dealing with problems in her neck” -- presumably from the January 2011 slip-and-fall. (Tr.
22). This testimony leaves unaddressed the fact that about a year and a half passed between her thoracic
outlet surgery and the January 2011 fall, without her seeking any treatment for her hand symptoms.

Petitioner testified that after Dr. Mall’s carpal tunnel release surgeries, she got “a whole bunch of
relief.” Most of the numbness and tingling went away. Her hands still go to sleep once in a while and
she does not have the same strength in her hands as she did before. (Tr. 35-36). At the time of hearing,
Petitioner had been on leave for about a year due to non-CTS reasons (including emphysema). (Tr. 36).

EXPERT OPINIONS

Expert medical opinions in the instant case included evidence deposition testimony provided by
Dr. Nathan Mall and Dr. Anthony Sudekum, as discussed below.

A. Dr. Nathan Mall (treating physician April 2013 — August 2013)

Dr. Mall treated Petitioner from April to August 2013. He was deposed on February 13, 2014.
(PX 13). He proffered opinions favorable for Petitioner regarding CTS diagnosis and causation.
According to Dr. Mall, his CTS diagnosis was based on Petitioner’s subjective complaints and physical
examination findings. He further cited Petitioner’s reports of improvement after diagnostic carpal tunnel
injections and of great relief after the release surgeries as supportive of the correctness of his CTS
diagnosis.

As for Dr. Phillips’ negative electrodiagnostic results -- in both 2009 and 2013 -- Dr. Mall
demurred that these tests are not 100% accurate. A major theme of Dr. Mall’s testimony is that CTS is
“a clinical diagnosis and a clinical diagnosis only.” (PX 14 at 7-8). On cross-examination, however, he
admitted that the Clinical Practice Guidelines on the Diagnosis of Carpal Tunnel Syndrome, published
by the American Academy of Orthopedic Surgeons, states that CTS cannot be diagnosed primarily on
clinical grounds. (PX 14 at 36). Dr. Mall further admitted the Guidelines state that clinical tests for
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CTS by themselves do not reliably diagnosis CTS, and that good response to surgery does not confirm a
diagnosis of CTS. (PX 14 at 37-38). Prior to his treatment of Petitioner, Dr. Mall did not have {and
apparently never did have) the 2009 records of Dr. Brown, Dr. Phillips, or Dr. Thompson regarding her
thoracic outlet syndrome and surgery. (PX 14 at 33).

B. Dr. Anthony Sudekum, Section 12 examiner

Dr. Sudekum, board-certified hand surgeon, examined Petitioner at Respondent’s request on
June 17, 2013. He authored a narrative report and was deposed on April 14, 2014. (RX 6; RX 7). Dr.
Sudekum’s opinion was that Petitioner’s work at the medium security unit did not involve any activity
that would be significant in terms of causation or aggravation of CTS (again, Petitioner was transferred
to the medium security unit in early 2007). (RX 7 at 35). He opined that Petitioner did not describe any
symptoms of carpal or cubital tunnel symptoms while working at the maximum security unit, and it is
likely she did not have those problems as a result of her work at the maximum security unit. (RX 7 at
78).  He disagreed with Dr. Mall’s diagnosis of CTS, citing the fact that there was no objective
evidence of CTS (that is, multiple EMG tests had disclosed no CTS), and he questioned the propriety of
Dr. Mall basing his decisions on Petitioner’s subjective responses to physical examination tests for CTS
(including her subjective report that the diagnostic wrist injections gave her relief), especially in light of
her history. He did not feel that the CTS surgeries were indicated.

DISCUSSION

Whatever the nature and cause of Petitioner’s condition of ill-being, the Commission finds that
neither the nature nor cause thereof has been proven to be what Petitioner alleges them to be. That is,
the Commission finds that Petitioner: (1) has not proven that her current condition of ill-being is carpal
tunnel syndrome (or any peripheral compression neuropathy); and (2) has not proven that her condition
is causally connected to her employment. Further, she has failed to provide timely notice to
Respondent, even assuming arguendo that her condition is CTS (or other peripheral compression
neuropathy) brought on by work-related repetitive use.

Regarding her failure to prove that any condition of her ill-being was CTS, the Commission
assigns great significance to Dr. Phillips’ electrodiagnostic studies from 2009 and 2013, which were
both negative for carpal tunnel syndrome or any peripheral nerve compression. It is true that Dr.
Sawar’s test in June 2011 indicated that there was evidence of mild left CTS; however, Dr. Pruess did
not consider this finding meaningful and had even returned Petitioner to work upon receiving Dr.
Sawar’s report.

Further, whatever her true condition is, she has failed to prove that this condition was brought on
by repetitive use activity on the job or was otherwise work-related. In this regard, the Commission finds
the opinions of Dr. Sudekum persuasive. That Petitioner has already been compensated for repetitive-
activity-induced thoracic outlet syndrome — asserted at the time to have given rise to the same numbness
and tingling in her arms and hands — suggests that her current claim of CTS is akin to an act of “double

dipping.”
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Finally, even assuming arguendo that Petitioner had a current condition of CTS (and that it was
work-related), her claim fails for her untimely notice to Respondent. As already mentioned, Petitioner
testified that her first notification to Respondent of her asserted work-related CTS was through the
incident report dated July 11, 2013. At hearing, Petitioner claimed that she became aware of her alleged
CTS when Dr. Mall advised her of it, either during the first visit to Dr. Mall (March 29, 2013) or when
Dr. Mall administered wrist injections (April 5, 2013). (Tr. 83). It should be noted that the date of
manifestation as reflected in her hearing testimony is inconsistent with the dates proffered in her
incident report (June 20, 2013, the date of her second CTS surgery) and in her Application for
Adjustment of Claim (May 28, 2013, the date of her first CTS surgery). (Arbitrator Nowak found that
May 28, 2013 date was an appropriate manifestation date and that proper notice to Respondent had been
provided.)

The date of manifestation for repetitive trauma injuries is the date on which the claimant became
aware of the condition and reasonably should have known it may be work-related. Peoria County
Bellwood Nursing Home v. Industrial Comm'n, 115 111.2d 524 (1987). The Commission finds that all
proffered manifestation dates described above are invalid. The Commission further finds that Petitioner
became aware of her condition, and reasonably should have known that it was work-related, likely by
June 10, 2011, As mentioned above, Dr. Sawar performed an EMG study that day. This study disclosed
some evidence of mild left carpal tunnel syndrome. At hearing, Petitioner claimed that Dr. Sawar never
told her that she had carpal tunnel syndrome and/or he never advised her the CTS was work-related.
(Tr. 40). This testimony strains credulity>. However, even were it to be believed that Dr. Sawar did not
advise her of her test results, the Commission finds that Dr. Preuss advised her of those results on June
20, 2011, as indicated in his medical records (and as discussed above). Ultimately, with regard to the
notice issue, her claim that she did not understand that her hand numbness and tingling ~ dating as far
back as 2008 — were symptoms of CTS and/or that the CTS was work-related until March or April or
May of 2013~ is simply not believable.

IT IS THEREFORE ORDERED BY THE COMMISSION that the decision of Arbitrator
Nowak filed March 17, 2016, is hereby reversed as discussed above. Benefits denied.

: She also professed ignorance or inability to recall references to hand numbness, tingling, and carpal
tunnel syndrome contained in the records of Dr. Brown and Dr. Phillips in 2009. Also, Dr. Mall’s record of
March 29, 2013 contained the notation that Petitioner related that Dr. Thompson advised her that she had a
“significant chance of developing symptoms relating to carpal tunnel syndrome following her thoracic outlet
surgery.” She denied this at hearing. (Tr. 55, 57-59, 76-77).
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of the alleged accidental injury.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

GIESELMANN, CHRISTINA Case#

Employee/Petitioner

13WC030843

STATE OF ILLINOIS/MENARD CORR CTR
Employer/Respondent

18IWCC0080

On 3/17/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.51% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:
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STATE OF ILLINOIS ) D [njured Workers’ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§3(g))
COUNTY OF Madison ) [] second injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Christina Gieselmann Case # 13 WC 30843
Employee/Petitioner

W

State of lllinois/Menard Corr. Ctr.
Employer/Respondent

Consolidated cases: N/A

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Michael Nowak, Arbitrator of the Commission, in the city of
Collinsville, on May 20, 2015. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

l:l Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?

|E What was the date of the accident?

Was timely notice of the accident given to Respondent?

@ Is Petitioner's current condition of ill-being causally related to the injury?

L__l What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?
] TPD ] Maintenance JTTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

——~mommoaow

7~
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FINDINGS

On May 28, 2013, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petiticner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment,

Timely notice of this accident was given to Respondent,

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $57,425.00; the average weekly wage was $1,104.33.
On the date of accident, Petitioner was 43 years of age, married with 0 dependent child(ren).

Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $- for TTD, $- for TPD, 3- for maintenance, and $- for other benefits, for a
total credit of §-.

Respondent is entitled to a credit of $any benefits paid through group under Section 8(j) of the Act.

ORDER

Respondent shall pay the reasonable and necessary medical services of $24,793.10, pursuant to the medical fee
schedule, as provided in § 8(a) and § 8.2 of the Act.

Respondent shall be given credit for medical benefits that have been paid through its group carrier, and
Respondent shall hold Petitioner harmless from any claims by any providers of the services for which
Respondent is receiving this credit, as provided in § 8(j) of the Act.

Based on the factors enumerated in §8.1b of the Act, which the Arbitrator addressed in the attached findings of
fact and conclusions of law, and the record taken as a whole, Respondent shall pay Petitioner the sum of
$662.60/week for 47.5 weeks, because the injuries sustained caused the 12.5% loss of the right (23.75
weeks) and left hands (23.75 weeks), as provided in § 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Pefition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE 1f the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

K
et 4
.. s un s 2/116/16
Michael K. Nowak, Arbitrator Date

ICArbDec p. 2
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FINDINGS OF FACT
Petitioner began her career wiih Respondent in Maich of 1993 as a Corrcctional Officer {(CO) in the
Menard Correctional Center maximum security facility. She worked for 7 1/2 years in the maximum security

facility performing the same job duties. (T.15).

The record contains an extensive amount of evidence regarding Petitioner’s job duties. Both parties
offered into evidence a CorVel Job Site Analysis procured at Respondent’s request. (PX9, RX4) Both parties
also offered a DVD produced at Respondent’s direction which depicts the job duties of a CO. (PX10, RX35) In
addition, Respondent offered a “position description” pertaining to a Menard CO. (RX8) Petitioner’s Job
Description was also admitted into evidence, (PX15)

The Correctional Officer DVD depicts various job tasks, assignments, areas, equipment and mechanisms
demonstrated by a variety of Correctional Officers. (PX10). Depictions included the armory, shakedown
officer, bar rapping, double gate door, double gate walkway, opening cell doors, turning gallery cranks,
receiving control house, control room, receiving door, shower door segregation, shower door, segregation unit,
segregation door, chuckholes, double gate, and tower. /d. Each area required opening and closing multiple doors
and using muitiple keys, including Folger Adams keys. Id. Bar rapping is conducted on the 7-3 and 3-11 shifts.
Id. Officers perform bar rapping at the beginning of each shift on the gallery where they are assigned. Id. There
are 55 cells per gallery. Jd. The officer in the DVD held a metal bar with his right hand and struck the bars of
the cell approximately 60 times to demonstrate bar rapping on 1 cell (3 to 6 bars vertically in 12 separate
sections, each bar struck 1 time). Some galleries have half solid doors and haif open bars, but Correctional
Officers may also be assigned to more than one gallery per day. /d. Both hands are used to complete tasks. fd.

Petitioner testified that she reviewed Respondent’s DVD, and stated that it did not accurately depict the
duties of a Menard Correctional Officer in that:

Well, it doesn’t tell you the pace that an officer works. Anybody can go by a cell and
unlock it for anybody but for them to line out for chow, the library or wherever you're
just going and turning the keys and getting everybody off deadlock, the whole gallery,
and you do the same thing back, you shut the gates, you pull and make sure they’re
locked after you get everybody out, get everybody back on deadlock so it’s — it depends
on which house you're in. (T.16).

Respondent’s “Demands of the Job™ form indicates that Petitioner uses her hands for gross manipulation

(grasping, twisting, handling) for 2 to 4 hours per day, and fine manipulation (typing, good finger dexterity) for
up to 2 hours per day. (RX! at 10)

The CorVel Job Site Analysis classifies the strength demands of a Menard Correctional Officer as
medium. (PX9; RX4). According to the analysis, Correctional Officers engage in frequent lifting and/or carrying
up to 25 pounds; frequent being defined as 2.5 to 5.5 hours per day, 34% to 66% of a day, or between 33 to 200
repetitions per day. /d. Correctional Officers are required to frequently pull open doors from 2 ¥: hours to 5 '2
hours per day, up to 66% of the time, or up to 200 times per day. /d. This includes pulling open chuckhole doors
as needed during lockdowns for dining, and cuffing and uncuffing residents. /d. Wrist turning is required 34-
66% of the time, 2 V2 hours to 5 ¥z hours per day, or 33 to 200 times per day. Id
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Petitioner testified that she reviewed the CorVel Job Site Analysis and the “Demands of the Job” form
generated by Respondent and agreed with the information they contained. (T.15, 16).

Petitioner testified that doors at Menard are opened by using a Folger Adams key. (T.17). She testified
that turning Folger Adams keys requires grip force and strength because the lock mechanism has to disengage or
push up a bar in the ceiling, which in turn allows the door to be opened. (T.17). Petitioner also testified that
Respondent’s locks do not always work, and when she cannot open a lock with her best effort using both hands,
she has to find someone who can open it for her. (T.17). Petitioner testified that the heavy sliding steel doors at
Menard also require force to open. (T.18). She testified, “They’re heavy because you have to put all your weight
and just pull it back.” (T.18). Petitioner testified that every 30 minutes, wing checks are performed, which
involves pulling on doors to make sure they are secure. (T.69). She testified that Respondent’s chuckholes were
also difficult to open, because they stick due to the fact that inmates sabotage or damage them with “whatever
they can put in there” including bodily waste and gum. (T.21). She testified that when a chuckhole does not
close properly, she has to “bang on it” to get it closed. (T.21). Petitioner testified that she also performed bar
rapping. (T.19). In addition to turning thousands of keys, opening thousands of doors, and rapping thousands of
bars, Petitioner also performed shakedowns and searched cells top to bottom for contraband. (T.19, 20). This
required that she lift property boxes, some of which Petitioner testified she could not pick up. (T.20, 21).

Petitioner also cuffed and uncuffed inmates. (T.26). Petitioner testified that her hands were tired and tingling at
the end of her shift. (T.22).

After 7 1/2 years at Respondent’s maximum security unit, Petitioner transferred to the medium security
unit and continued working as a Correctional Officer. (T.23). She testified that most of her time, approximately
80 percent, was spent as a wing/gallery officer. (T.24, 26). The chuckholes at the medium security unit were
also opened with a Folger Adams key, and inmates had to be manually keyed out for insulin or of the facility
was on deadlock or lockdown, (T.24, 25). Petitioner continued to perform shakedowns and property box checks,
cuff and uncuff inmates. (T.23, 26). Petitioner entered a job description of outlining her duties as a Correctional
Officer in the medium security unit as Petitioner’s Exhibit 14. (PX14). Respondent’s witness, Major Rees
testified that Petitioner’s testimony and written description as to her duties on the medium security unit is
accurate. (T.88, 89).

Petitioner testified that she did not seek evaluation for hands because she was dealing with problems in
her neck. (T.22). Petitioner sustained accidental neck and back injuries on January 23, 2011 when she slipped
and fell on ice. Petitioner was treated by Dr. Gornet for her neck condition which ultimately required surgery.
Petitioner also developed thoracic outlet syndrome which required surgery. Petitioner testified that her neck,
shoulder and upper back complaints improved markedly as a result of her treatment. (T.28) Petitioner was off
work from September 21, 2012 until July 15, 2013 due to these injuries. The symptoms in her hands persisted
while she was off work for the aforementioned injuries and treatment. (T.29).

On March 29, 2013 Petitioner sought treatment with Dr. Nathan Mall. Petitioner testified that prior to
her visit with Dr. Mall she had never been diagnosed with work-related carpal tunnel or cubital tunnel
syndrome, (T.29). Petitioner testified that she knew her condition was work-related when she was so advised by
Dr. Mall on March 29, 2013. (T.52, 53). Dr. Mall's physical examination revealed a positive flexion
compression test at the wrist bilaterally, positive Tinel's bilaterally at the wrist, and positive left elbow Tinel's,
(PX3, 3/29/13). Dr. Mall believed Petitioner suffered from bilateral carpal tunnel syndrome and left cubital
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tunnel syndrome. /d. Dr. Mall noted that Petitioner’s 14 years of employment with Respondent was a
contributing factor in the development of these conditions, especially given that Petitioner had no repetitive or
intensive hobbies outside of work that would contribute. fd He recommended nerve conduction studies which
were negative. (PX3, 4/5/13). Yet, Petitioner’s physical examination remained markedly positive for bilateral
carpal tunnel syndrome and left cubital tunnel syndrome. /d. Dr. Mall noted that EMG/NCS are not always
100% accurate in diagnosing carpal and cubital tunnel syndrome. He therefore recommended using carpal
tunnel injections as another diagnostic test, as well for their therapeutic effects. /d. Dr. Mall wrote “I do think
that this is a work related injury and that her job entailing multiple opening and closing of doors and locks has
contributed and caused her bilateral carpal tunnel syndrome.” Id. His plan was to “wait and see her response to
the injections. If she gets no response to these then I am not sure how to explain her symptoms. If she does get a

good response from these injections, this is a good indication that she will get a good response from a carpal
tunnel release.” Id.

Petitioner reported almost complete relief of her symptoms with the carpal tunnel injections. (PX3,
4/27/13). Dr. Mall indicated that this positive outcome proved that Petitioner was suffering from carpal tunnel
syndrome and was a good indication that Petitioner would benefit from carpal tunnel releases if her symptoms
returned, Jd Dr. Mall recommended physical therapy with stretching and strengthening of her forearm
musculature and prescribed anti-inflammatory medication. /4. When Petitioner returned on May 20, 2013, the
carpal tunnel injections had worn off and Petitioner’s symptoms returned. (PX3, 5/20/13). Dr. Mall also noted

symptoms of medial epicondylitis. /d. Dr. Mall recommended bilateral carpal tunnel releases and injection into
the cibows. Id.

Dr. Mall performed surgery on her left wrist on May 28, 2013 and her right wrist on June 20, 2013.
Following surgery Dr. Mall referred Petitioner for therapy. (PX3, 6/14/13; 7/3/13; PX7). Petitioner was much
improved following surgery and was released to full duty work on July 31, 2013. (PX3, 7/31/13). When she
returned for follow up on August 28, 2013 Petitioner reported that while her numbness and symptoms dissipated

significantly, she had aches and pains with the performance of job duties such as pulling heavy doors shut.
(PX3, 8/28/13).

Petitioner attended a §12 examination with Dr. Anthony Sudekum on June 17, 2013. (RX6) Dr.
Sudekum did not feel that Petitioner’s conditions were related to her employment with Respondent. (RX6). He
did not believe that Petitioner suffered from carpal tunnel syndrome, cubital tunnel syndrome, or epicondylitis
on either side; and he did not believe the surgical procedures were indicated. /d.

Dr. Sudekum testified that a clinical examination for both carpal and cubital tunnel syndrome would
include both Tinel's and Phalen’s tests. (RX7, p.10-12). He testified that these tests are used to diagnose both
carpal tunnel syndrome and cubital tunnel syndrome. I/, He noted that Petitioner’s examination by Dr. Phillips
in 2009 was benign for carpal or cubital tunnel syndrome. Id., at 16, 17. He further indicated that Dr. Mall’s
physical examination revealed “very significant abnormalities in [Petitioner’s] bilateral hands. Id. at 20.

Dr. Sudekum testified that the duties of a Correctional Officer in the maximum security unit of Menard
CC were potentially an aggravating factor in the progression of carpal tunnel syndrome. Id. at 30-31, 35-36. He
testified that bar rapping and the heaviness of the doors were provocative factors. Id. at 35-36. He did not
believe that the duties performed at the medium security unit, however were sufficient to aggravate carpal or
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cubital tunnel syndrome. Id. at 35. Dr. Sudekum testified that neither Petitioner’s work at the maximum or
minimum security facility at Menard was a factor in her condition of ill-being. Id. at 75. His belief that the
duties performed at the maximum security facility were not factors in this case was based upon the fact that
Petitioner had no symptoms while working at the maximum security facility. Id., at 77-78.

Dr. Sudekum testified that he performs diagnostic injections in his practice. /d. at 70, 71. They can be
used to determine whether a certain nerve is responsible for symptoms. Id. at 71. He acknowledged that Dr.
Mall performed these types of injections in Petitioner’s wrists for diagnostic and therapeutic reasons and he took
no issue with Dr. Mall’s use of this procedure. Jd at 71-72. He acknowledged that Petitioner responded

favorably and obtained good relief from Dr. Mall's carpal tunnel injections and following her left carpal tunnel
release, Id. at 72.

Petitioner was examined by Dr. Richard Katz on January 28, 2014 pursuant to §12 of the Act in order to
obtain an impairment rating. Dr. Katz is a physiatrist and does not practice any sort of surgery. He testified that
he was asked to evaluate Petitioner’s neck, bilateral carpal tunnel and left sided cubital tunnel. (RX3 at 37). Dr.
Katz indicated that according to the AMA Guides no impairment rating “is to be given for a focal neuropathy
unless there are abnormal nerve conduction studies and EMG findings.” Id, at 22. In his report, Dr. Katz
clearly indicated he was “rating only the neck pain today.” (RX2, p. 15). Despite the fact that he was hired to
provide an AMA impairment rating for Petitioner’s upper extremity conditions, Dr. Katz also provided opinions

regarding Petitioner’s conditions (or the lack there of) and the relationship between the conditions and her
employment. (RX2; RX3).

Dr. Katz's did not believe that Petitioner suffered from carpal tunnel syndrome because her
electrodiagnostic testing was negative. (RX2; RX3) He believed that the Tinel’s and Phalen’s tests were
debatably no better than “flipping a coin.” /4. at 52. Dr. Katz opined that Petitioner’s employment played no
role in her condition, and attributed the success of Petitioner’s surgery to a “strong placebo effect.” Id. at 49. In
his view, carpal tunnel syndrome is an “idiopathic™ condition. (RX3, p-25, 26). Dr. Katz had no knowledge
regarding any pertinent details about Menard Correctional Center or the conditions at the facility. Id. at 41-46.
He had no knowledge of the Job Site Analysis, Demands of the Job form, the DVD, or the post description of a
Correctional Officer. Jd He did not know how doors and chuckholes were opened. /d. at 45, 46. When asked if

he would “have liked to have been provided with” more detailed information regarding Petitioner’s job duties
Dr. Katz replied:

[n]o, because I was asked to do an impairment rating in terms of whether she has
impairment related to carpal tunnel syndrome and ulnar neuropathy is entirely
invalidated by the fact that she has no positive nerve conduction studies. If you have
normal nerve conduction studies you don't end up with an impairment rating, that's all !
was asked to do here, Id., at 73.

Yet he indicated that none of Petitioner’s work activities would cause or aggravate carpal tunnel syndrome. 7d.,
at 21-22. The Arbitrator found Dr. Katz to be evasive in his testimony.

Petitioner’s surgeon, Dr. Mall, testified by way of deposition. (PX14). He regularly treats carpal and
cubital tunnel syndrome. /d. at 5, 6. Dr. Mall explained that carpal tunnel syndrome is a clinical diagnosis
which is made as a result of the effects of increased compression of the median nerve at the wrist. /d, at 7. He
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testified that cubital tunnel is very similar, except that it involves the ulnar nerve. /d. at 8. When asked to
explain how patients can have symptoms of carpal or cubital tunne! syndrome but have negative nerve studies,
he explained that carpal tunnel and cubital tunnel syndrome are clinical diagnoses, based on the patient’s history
and physical examination, and nerve conduction studies are only used for confirmation. Id, at 9-10. He further
indicated that there is a 10 to 15 percent false negative rate with even the best electrodiagnosticians, and in those
situations, “we have to try to figure out other ways to confirm the diagnosis.” fd. Dr. Mall testified that his
diagnosis was confirmed by the results of the uitrasound-guided injections that he performed into Petitioner’s
carpal tunnel bilaterally, as Petitioner obtained nearly complete relief of her symptoms from same. /d. at 10.

Dr. Mall also pointed out that even in cases where the diagnosis is not confirmed surgery is sometimes
offered. He indicated there are papers published which indicate that in such cases “you have a good to excellent
result rate of anywhere between 90 to 98 percent. So in that situation when the history and physical examination
meet the criteria for a diapnosis of carpal tunne!l syndrome, then you can pretty much go ahead and actually do
surgery on them and you can expect at least 90 to 98 percent of them will get good to excellent results. Id. at 9-
10. Dr. Mall also noted that Petitioner had almost complete resolution of her symptoms following her carpal
tunnel surgeries. Id. at 1. He anticipated that Petitioner would have some post-operative symptoms and stated
“The longer the nerves [have been] compressed, the longer it takes for them to get complete recovery.” /d. at 12.

In terms of causal connection Dr. Mall testified that Petitioner was not obese, and whether or not female
gender is an increased risk is debated in the literature. /d. at 12-13. He also testified that there is no history of
hypothyroidism, diabetes or gout. /d. at 13. With regard to occupational risk factors, Dr. Mall testified that the
literature states that any kind of repetitive gripping activities or heavy gripping activities in general, repetitive
flexion/extension of the wrist, and repetitive supination/pronation of the wrist are considered potential risk
factors. Id. at 14-15. Dr. Mall reviewed the materials pertaining to the duties of a Menard Correctional Officer.
Id. at 13. He reviewed the Job Site Analysis, the Demands of the Job form the DVD, the April 2011 report and
June 2011 deposition of Dr. Sudekum pertaining to the duties of a Menard Correctional Officer, and the report
of Dr. Katz. Id. at 13-14. Dr. Mall opined that the activities described on Respondent’s Demands of the Job
form, use of the hands for 2 to 4 hours per day for fine and gross manipulation (4 to 8 hours total usage), “would
definitely contribute to carpal tunnel syndrome.” Id. at 17-18. He further testified that the activity delineated in
Respondent’s Job Site Analysis - lifiing and/or carrying 25 pounds from 2.5 to 5.5 hours per day, and wrist
turning for 2.5 to 5.5 hours per day - would likewise contribute to the development of carpal tunnel syndrome.
Id. at 18-19. He testified that the bar rapping that Petitioner did while at the maximum security unit as well as
the use of Folger Adams keys were also contributing factors in the development of her disease,. /d. at 20-21. He
testified that Petitioner’s employment with Respondent involved job duties which are “clearly the activities . . .
noted multiple times in several papers to be the activities that place patients to be at a higher risk for the
development of carpal tunnel syndrome.” /d. at 21-22.

Consistent with the medical records, Petitioner testified that most of her symptoms resolved as a result
of Dr. Mall’s treatment. (T.35). Despite the improvement from surgery, however Petitioner’s hands still “go to
sleep once in a while,” and she notices reduced strength in her hands. (T.35. 36). Dr. Mall recommended that
Petitioner take anti-inflammatory medication for her symptoms. (PX3, 8/28/13).

CONCLUSIONS
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Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

An injury is accidental within the meaning of the Act if “a workman’s existing physical structure,
whatever it may be, gives way under the stress of his usual labor.” Laclede Steel. Co. v. Industrial Commission,
128 N.E.2d 718, 720 (lll. 1955); General Electric Co. v. Industrial Commission, 433 N.E.2d 671, 672 (1l
1982). In a repetitive trauma case, issues of accident and causation are intertwined. Elizabeth Boettcher v.
Spectrum Property Group and First Merit Venture, 99 1.1.C. 0961 (1999). Accidental injury need not be the sole
causative factor, nor even the primary causative factor, as long as it is a causative factor in the resulting
condition of ill-being. Sisbro, Inc. v. Indus. Comm 'n, 797 N.E.2d 665, 672-73 (lIl. 2003) (emphasis added). As
in establishing accident, to show causal connection Petitioner need only show that some act or phase of the

employment was a causative factor of the resulting injury. Fierke v. Industrial Commission, 723 N.E.2d 846
(3rd Dist. 2000).

In Edward Hines Precision Components v. Indus. Comm'n, 825 N.E.2d 773, (2nd Dist. 2005). the Court
expressly stated, “There is no legal requirement that a certain percentage of the workday be spent on a task in
order to support a finding of repetitive trauma.” Id. at N.E.2d 780. Similarly, the Commission recently noted in
Dorhesca Randell v St. Alexius Medical Center, 13 LW.C.C. 0135 (2013), a repetitive trauma claim, a claimant
must show that work activities are a cause of his or her condition; the claimant does not have to establish that
the work activities are the sole or primary cause, and there is no requirement that a claimant must spend a
certain amount of time each day on a specific task before a finding of repetitive trauma can be made. Randell
citing Al Steel, Inc. v. Indus. Conin’n, 582 N.E.2d 240 (2nd Dist. 1991) and Edward Hines supra.

The Appellate Court in City of Springfield v. Illinois Workers' Comp. Comm'n, 901 N.E.2d 1066 (4th
Dist., 2009) issued a favorable decision in a repetitive trauma case to a claimant whose work was “varied” but
also “repetitive” or “intensive” in that he used his hands, albeit for different task, for at least five (5} hours out
of an eight (8) hour work day. /d. “While [claimant’s] duties may not have been ‘repetitive’ in a sense that the
same thing was done over and over again as on an assembly line, the Commission finds that his duties required
an intensive use of his hands and arms and his injuries were certainly cumulative.” Id.

The Appellate Court recently highlighted in PPG Indus. v. Ilinois Workers' Comp. Comm’n, A
claimant’s entire work history is relevant and routinely considered in repetitive trauma cases because, “[b]y their
very nature, repetitive-trauma injuries may take years to develop . . .” PPG Indus. v. lllinois Workers' Comp.
Comm'n, 22 N.E.3d 48, 51, (2014). Prior Commission decisions are consistent with this view, even when the
employee was previously employed by a different employer, when the claimant switched to less intensive
employment, or when the claimant retired altogether when the injuries manifested. See Lemes v. Peko T ile, Inc.,
07 LW.C.C. 1545 (2007) (holding the current employer with which the injury manifested itself liable for the
entire claim when both employers contributed to the development of the resulting injury); See Rachel Vasquez v.
Menard Correctional Center, 10 LW.C.C. 0826 (2010) (where claimant’s condition did not improve after she
switched to a non-repetitive job and the Commission held the previous employer liable after the termination of
the employer/employee relationship); Mastrangeli v. Hlinois State Toll Highway Authority, 12 1.W.C.C. 1371
(2012) (wherein claimant’s condition worsened after retiring); See also A.C.& S. v. Indus. Comm 'n, 710 N.E.2d
837 (lIl. App. 1™ Dist., 1999); and White v. llinois Workers' Comp. Comm'n, 873 N.E.2d 388 (IIl. App. 4th
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Dist. 2007) (holding that repetitive injuries can manifest after the termination of the employer/employee
relationship).

The Arbitrator finds that Petitioner was a credible witness. In this case, the evidence shows that
Petitioner used her hands and arms extensively during the performance of her job duties for Respondent.

Further, the Arbitrator finds the opinions and testimony of Mall much more persuasive than those of Dr.
Sudekum and Dr. Katz in this case.

Based upon the foregoing and the record laken as a whole, (he Arbitrator finds Petitioner has met her
burden of establishing that she sustained accidental injuries which arose out of and in the course of her

employment with Respondent and that her current condition(s) of ill-being are causally related to the
employment.

Issue (D): What was the date of the accident?
Issue (E): Was timely notice of the accident given to Respondent?

The Workers' Compensation Act is a humane law of a remedial nature that should be liberally construed
to achieve its purpose. Hagene v. Derek Polling Const., 388 Iil. App. 3d 380, 902 N.E.2d 1269 (2009). Hence,
the Supreme Court has established a flexible but fair standard for determining manifestation dates in repetitive
trauma claims. Durand v. Industrial Commission, 224 111.2d 53, 862 N.E.2d 918 (Ill. 2007). Although the date
on which the employee becomes aware that he has a condition related to work was the first method for
determining a manifestation date, it is not the only permissiblc means for alleging or proving manifestation. The
manifestation date can be set as: {a) the date the employee actually became aware of the physical condition and
its relation to work through medical consultation; (b) the date the employee requires medical treatment; (c) the
date on which the employee can no longer perform work activities; or (d) when a reasonable person would have
plainly recognized the injury and its relation to work. Durand v. Industrial Commission, 224 111.2d 53, 862
N.E.2d 918 (11l. 2007), see also Peoria County Behvood Nursing Home v. Industrial Commission, 115 111.2d
524, 505 N.E.2d 1026 (lll. 1987); Oscar Mayer & Co. v. Industrial Commission, 176 1ll.App.3d 607, 331
N.E.2d 174 (3" Dist. 1988); Three “D" Discount Store v. Industrial Commission, 198 Tl.App.3d 43, 556 N.E.2d
261 (4" Dist. 1989). The method for determining the manifestation date for repetitive injuries is flexible and
liberally construed depending upon the facts of the case.

Although a claimant is aware of symptoms and carries a suspicion that these are work-related, the
Supreme Court has stated, “The ‘fact of injury” is not synonymous with the ‘fact of discovery™ Durand, N.E.2d
at 927. Claimants are not charged with filing a claim as soon as they believe they may have a work-related
condition, nor are they penalized for failing to realize a condition is work-related when the employer feels that
he or she should have. The Supreme Court stated that to rely solely on a claimant’s testimony concerning
symptoms, without accurate knowledge of the cause of those symptoms, would essentially be asking them to
“rely on ‘expert’ medical testimony from a layperson.” Id. at 929. The Court also recognized that claimants
would have had difficulty proving injury with a sketchy and equivocal understanding of the cause of their
symptoms. Id. at 930. The standard that “the ‘fact of injury” is not synonymous with the ‘fact of discovery’™ has
since become a safety measure employed by all Courts to ensure that the employers do “penalize an employee
who diligently worked through” his or her symptoms. Durand v. Indus. Comm’'n, 862 N.E.2d at 927, 930. In
Durand, the claimant was not sure her pain was from carpal tunnel syndrome, but “‘she believed it was work-
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related” in 1997, some 3 years before her injuries manifested in 2000. Durand v. Indus. Comm'n, 862 N.E.2d at
929-30.

In Oscar Mayer, the Court embraced the “date of collapse” method of determination, setting the
manifestation date on the date of surgery, or the date the employee could no longer work. Compensation was
awarded to a claimant, despite his full knowledge that his condition was work-related well before he filed a
claim, because the claimant diligently served his employer until he could no longer do so without intervention
for his repetitive injuries. Oscar Mayer supra. The Court noted that no prejudice can occur in employing such a
method, since it is not until the employee actually misses work for his injuries that the employer becomes
adversely affected; and the notice provisions were not impugned as this flexible and fair provision in no way
interfered with an employer's ability to effectively investigate the claim.

In Three “D" Discount, the Court held the manifestation date of claimant's injury was the date
“petitioner first learned that his condition of ill-being was work related.” (Id., 556 N.E.2d at 265) The Court
went on to caution “[a]lthough our finding that the injury in this case ‘manifested itself” on July 10, rather than
August 10, does not affect the Commission's ruling in petitioner's favor, we emphasize that the peculiar facts of
each case must be closely analyzed in repetitive-trauma cases to be fair to the faithful employee and his
employer as well as to the employer's compensation insurance carrier.” (Id)

The Supreme Court in Durand noted that the manifestation date is typically set on the date the employee
requires medical treatment or the date on which the employee can no longer perform work activities. Durand,
862 N.E.2d at 929. The law also allows Petitioner to select a manifestation date that coincides with discovery of
injury and its relation to work after medical consultation. See Steven Beal v. Town of Normal, 06 IL.W.C.
25261, 10 LW.C.C. 0380 (2010); see also White v Worker's Compensation Commission, 374 11l.App.3d 907,
873 N.E.2d 388, 392-393 (4" Dist. 2007) (holding Petitioner could select accident date); A.C. & S, v. Industrial
Commission, 304 11l App.3d 875, 710 N.E.2d 837, 841-842 (1 Dist. 1999).

In this case, Petitioner testified that she knew her condition was work-related when she was advised by
Dr. Mall of same on March 29, 2013. Petitioner did not allege this date as her manifestation date. Instead, she
alleged a manifestation date of May 28, 2013, the date of her first surgery by Dr. Mall.

The Arbitrator finds this case analogous to Oscar Mayer v. Indus. Comm'n, 176 Il App.3d 607, 609 (4th
Dist. 1988). In Oscar Mayer, the claimant began experiencing numbness, tingling, and burning sensations in his
elbows and hands in 1981. The claimant was examined and, based on electrical diagnostic testing, diagnosed
with bilateral carpal tunnet syndrome at that time. The claimant refused surgery at that time and was treated with
conservative measures for the next two years. Ultimately surgery was performed on his right hand on May 12,
1983, and on his left hand on August 3, 1983. The claimant alleged the last date he worked prior to his surgery,
May 11, 1983, as his manifestation date. /d. It was clear from the record in that case that the claimant knew of
his injuries and their relationship to employment prior to his manifestation date. Oscar Mayer v. Indus.
Comm’n, 176 Hl.App.3d 607, 609 (4th Dist. 1988). The Appellate Court held that the appropriate date of
manifestation can be “where the employee’s existing physical structure gives way under the stress of his usual
labor and he is suddenly disabled.” Id. The Appellate Court noted that requiring a claimant to give notice
before an injury becomes disabling would not only prejudice the claimant, but would essentially be ineffectual
for the very purpose that notice serves:
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By their very nature, repetitive-trauma injuries may take years to develop to a point of
severity precluding the employee from performing in the workplace. An employee who
discovers ihe onset of sympioms and iheir relaiionship iv ihe empioymeni, bul coniinues
to work faithfully for a number of years without significant medical complications or
lost working time, may well be prejudiced if the actual breakdown of the physical
structure occurs beyond the period of limitation set by statute. /d Similarly, an
employee is also clearly prejudiced in the giving of notice to the employer if he is
required to inform the employer within 45 days of a definite diagnosis of the repetitive-
traumatic condition and its connection to his job since it cannot be presumed the initial
condition will necessarily degenerate to a point at which it impairs the employee’s
ability to perform the duties to which he is assigned. Requiring notice of only a potential
disability is a useless act since il is nol uniil the employee actually becomes disabled
that the employer is adversely affected in the absence of notice of the accident. Id, at
609 citing Peoria Belwood supra. (Emphasis in original).

Accordingly, the claimant was allowed to use the time of his surgery or disablement as his manifestation date.
Id

Petitioner’s injury required surgery on May 28, 2013 and became disabling on that date due to the
surgery. The Arbitrator finds that May 28, 2013 is an appropriate manifestation date under the Act.

It is undisputed that Petitioner notified Respondent via an incident report dated June 20, 2013. (PX16).
Further, the Arbitrator notes that, just as in Steven Beal v. Town of Normal, 10 LW.C.C. 0380 (2010),
Respondent has been foliowing Petitioner’s medical condition since her previous unrelated work accidents.

Thus, Respondent had notice of Petitioner’s injuries even before they became disabling and thus no prejudice
could have possibly resulted.

Based upon the foregoing and the record taken as a whole, the Arbitrator finds that May 28, 2013, is an
appropriate manifestation date under the Act. Petitioner has met his burden of establishing his date of accident
and further has provided proper notice as required by the Act.

Issuc (J): Were the medical services that were provided to Petiticner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

The Arbitrator finds that all the medical care rendered to Petitioner’s wrists was reasonably sought in the
quest to relieve and or cure the effects of his work-related injuries. The Arbitrator does not award the expenses
related to Petitioner’s epicondylitis, specifically the injections given by Dr. Mall during Petitioner’s carpal
tunnel surgeries which total $1,844.10 ($498.00 from Regeneration Orthopedics and $1,346,10 from St. Louis
Surgical Center), as no opinion was given with regard to Petitioner’s epicondylitis.

Respondent is therefore ordered to pay the medical expenses contained in Petitioner’s exhibit 1 in the
amount of $24,793.10 ($26,637.20 - $1,844.10 = $24,793.10) pertaining to Petitioner’s carpal tunnel syndrome
pursuant to § 8(a) and § 8.2 of the Act. Respondent shall be given credit for medical benefits that have been
paid through its group carrier, and Respondent shall hold Petitioner harmless from any claims by any providers
of the services for which Respondent is receiving this credit, as provided in § 8(j) of the Act.

Issue (L): What is the nature and extent of the injury?
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Pursuant to §8.1b of the Act, permanent partial disability from injuries that occur after September 1,
2011 is to be established using the following criteria: (i) the reported level of impairment pursuant to subsection
(a) of §8.1b of the Act; (ii) the occupation of the injured employee; (iii) the age of the employee at the time of
the injury; (iv) the employee’s future earning capacity; and (v) evidence of disability corroborated by the
treating medical records. 820 ILCS 305/8.1b. The Act provides that, “No single enumerated factor shall be the
sole determinant of disability.” 820 ILCS 305/8.1b(b)(v).

With regard to subsection (i) of § 8.1b(b), the Arbitrator notes that no permanent partial disability
impairment report and/or opinion was submitted into evidence with regard to Petitioner’s carpal tunnel

syndrome. Dr. Katz stated that no impairment rating could be given. (RX2: RX3). The Arbitrator therefore
gives no weight to this factor.

With regard to subsection (ii) of § 8.1b(b), the occupation of the employee, the Arbitrator notes that
Petitioner is currently unable to work due to a non-work-related medical issue. The Arbitrator therefore gives no
weight to this factor.

With regard to subsection (iii) of § 8.1b(b), the Arbitrator notes that Petitioner was 43 years old at the
time of the accident. Because Petitioner must live with her disability for a number of years, the Arbitrator gives
some weight to this factor.

With regard to subsection (iv) of § 8.1b(b), Petitioner’s future earnings capacity, the Arbitrator notes that
there is no direct evidence of reduced earning power directly attributable to her bilateral carpal tunnel syndrome.
The Arbitrator therefore gives no weight to this factor.

With regard to subsection (v) of § 8.1b(b), evidence of disability corroborated by the treating medical
records, the Arbitrator notes that despite the improvement from her bilateral carpal tunnel releases, Petitioner’s
hands still “go to sleep once in a while,” and she notices reduced strength in her hands. (T.35, 36). Dr. Mall
recommended that Petitioner take anti-inflammatory medication for her symptoms. (PX3, 8/28/13). The
Arbitrator therefore finds that Petitioner sustained serious and permanent injuries that resulted in the 12.5% loss
of her right and left hands.
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt {no changes) r__l Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
[ ] pTD/Fatal denied
Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
JENNIFER KOMORNICK,
Petitioner,
Vs, NO: 12 WC 32562
COSTCO, 1BIWCC0081
Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein and
notice given to all parties, the Commission, after considering the issues of accident, causation,
prospective medical care, temporary total disability, and being advised of the facts and law,
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).

The Commission affirms the Arbitrator’s decision as to accident, causation, and prospective
medical care. However, the Commission finds that as of Petitioner’s visit to Dr. Mass on November
6, 2014, she was released to full duty, and therefore the temporary total disability benefits should
cease as of that date. Respondent had additionally offered Petitioner a job within her restrictions.
Although Petitioner had been advised by her treating physicians not to return to her duties as a cake
decorator, she was offered the job of both a non-licensed optician, and as an outside marketer.
Petitioner declined both jobs. The non-licensed optician job was not at a preferred location for
Petitioner. However, the outside marketer position that was offered, was out of the Niles location
where she had held her prior position.

Based on the fact that Petitioner was released to full duty, combined with the fact that there
were pending job offers, the Arbitrator’s award for temporary total disability benefits are modified
down to terminate on November 6, 2014.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $§493.00 per week for a period of 112 6/7 weeks, that being the period of
temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner be awarded
prospective care in the form of a return visit to Dr. Mass and a right cubital tunnel release, assuming
the doctor still finds this surgery to be appropriate.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $55,739.00. The party commencing the proceedings for revie/\?/?the Circuit Court shall file

with the Commission a Notice of Intent to Filg/for Zew 1 ’Cyit urt./_/‘,
FEB 7 - 2018 Z,J, s ) Pob sl

DATED:

Charles JYDeVijendt
CJD/dmm /thZg Q
ol21317 shua D. Luskin

049

DISSENT

“In a repetitive trauma case, there must be a showing that the injury is work-related and not
the result of a normal degenerative aging process.” Nunn v. Industrial Commission, 157 111. App. 3d
470, 478, 510 N.E.2d 502 (1987). A claimant must offer evidence to “show that claimant’s work
activities caused the condition complained of.” Id. Dr. Mass’s opinion is not reliable. 1 would
afford greater weight to Dr. Carroll’s opinions. Therefore, I respectfully dissent.

Petitioner testified she worked for Respondent as a cake decorator for 12 years which
required her to ice and decorate cakes. T. 14-15. Petitioner testified in June/July of 2012 she began
experiencing pain in her right elbow extending into her neck and shoulder. T. 19. Petitioner
initially sought treatment from Dr. Remington who performed surgery on June 20, 2013 consisting
of right elbow median nerve decompression; right elbow pronator tendon lengthening; and right
thumb CMC injection. PX2. Due to continued hand and elbow pain, Petitioner sought treatment
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from Dr. Mass who performed surgery on August 14, 2014 consisting of right carpal tunnel release
and right radial tunnel release. PX3. Respondent accepted both procedures.

Dr. Mass re-evaluated Petitioner on November 6, 2014 at which time he noted Petitioner
was improving well. As such, he released her to return to work and released her from medical care
to return on a P.R.N. basis. PX3. On April 30, 2015 approximately six months later, Petitioner
returned to Dr. Mass complaining of numbness and tingling from her mid-forearm to hand. Dr.
Mass performed a physical examination and noted full range of motion in the elbow and wrist. Dr.
Mass noted “no areas specifically of anatomic pain...but the numbness and tingling is in a
nonanatomic distribution and appears to have a supratentorial overlay.” [Doctor-speak meaning her
pain is potentially psychological and not anatomical]. Dr. Mass concurred with the
recommendations for an FCE as previously indicated by Dr. Carroll with a return to work and
stated, “We feel like we do not have anything else to offer her, so we will see her back on an as
needed basis.” PX3.

On June 10, 2015, Dr. Mass re-evaluated Petitioner for a final time noting Petitioner denied
any numbness or tingling in her hand and had no limitations of range of motion. Dr. Mass
diagnosed right medial epicondylitis (not cubital tunnel syndrome) and recommended and MRI.
PX3.

In the interim, Dr. Carroll evaluated Petitioner on two occasions at Respondent’s request
pursuant to Section 12 of the Act; September 26, 2014 (report-October 3, 2014) and May 5, 2015
(report-May 20, 2015) as well as authoring several addendum reports- November 10, 2014, January
6, 2015, and April 17, 2015, During the September 26, 2014 evaluation, Dr. Carroll noted
Petitioner’s radial, medial, and ulnar nerve function to be improved and intact as well as sensation
to be intact. Dr. Carroll affirmed his opinion that the need for the radial tunnel release was related
to Petitioner’s job duties. He recommended further therapy as well as an FCE with MMI to be six
months from the date of surgery (August 4, 2014). Thereafter on November 10, 2014, Dr. Carroll
authored an addendum report diagnosing Petitioner with median and radial nerve compression at the
elbow (again no cubital tunnel syndrome) and carpal tunnel syndrome with an impairment rating of
6%. On January 6, 2015, Dr. Carroll authored a second addendum report relative to work
restrictions and recommended an FCE. On April 17, 2015, Dr. Carroll authored a third addendum
report addressing the FCE performed on January 9, 2015 which noted sensory testing to be intact.
Dr. Carroll placed Petitioner at MMI with no further treatment recommendations.

On May 20, 2015, Dr. Carroll authored another report following an evaluation of Petitioner
on May 5, 2015. Dr. Carroll performed a physical examination and reviewed medical records,
specifically a record purportedly from Dr. Mass dated March 19, 2015 which documents a diagnosis
of cubital tunnel syndrome and an injection to Petitioner’s elbow. The medical records offered into
evidence at trial from Dr. Mass do not contain any such record. Dr. Mass did not testify to
examining Petitioner on March 19, 2015, and Petitioner did not testify to such an examination nor
an injection to her elbow. PX3, T. 37. Dr. Carroll diagnosed cubital tunnel syndrome and
recommended surgery but opined such condition was not related to Petitioner’s work duties.

On June 24, 2015, Dr. Mass, without evaluating Petitioner, authored a written report after
reviewing Dr. Carroll’s report of May 20, 2015 and altered his diagnosis of Petitioner, suddenly
finding she suffers from cubital tunnel syndrome. On February 6, 2016, Dr. Mass provided his
opinions via evidence deposition and again reiterated his diagnosis changed following the review of
Dr. Carroll’s report. PX4, p.28. Dr. Mass testified he failed to diagnosis Petitioner with cubital
tunnel syndrome during her visits of April 30, 2015 and June 10, 2015 instead diagnosing
epicondylitis. PX4, p. 24-27. Dr. Mass testified on direct examination, Petitioner’s diagnosis of
cubital tunnel syndrome was caused by her work duties and her treatment unmasked each
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successive condition. PX4, p. 21. On re-redirect examination, Dr. Mass changes his opinion
regarding causation instead finding Petitioner’s radial tunnel syndrome was caused by her work
duties, and the surgery performed for the same caused pressure on the nerve leading to the cubital
tunnel syndrome. PX4, p. 39.

On May 4, 2016, Dr. Carroll provided his opinions via evidence deposition. Dr. Carroll
testified he performed a physical examination and reviewed the medical records regarding Dr.
Mass’ treatment including a March 19, 2015 report which appears not to exist. RX4, p. 22.
Ultimately, Dr. Carroli opined Petitioner suffered from cubital tunnel syndrome, but such condition
was not caused by Petitioner’s work duties. RX4, p. 25. Dr. Carroll reasoned the onset of
Petitioner’s symptoms is almost two years from when she last performed work for Respondent.
Further Dr. Carroll explained the surgery performed was not near the ulnar nerve, and more
importantly, there is no evidence of scarring or swelling. RX4, p. 33.

I would afford greater weight to the opinions of Dr. Carroll over those of Dr. Mass. Dr.
Mass treated Petitioner for a significant period which included performing surgery, and never once
did he diagnosis Petitioner with cubital tunnel syndrome during this treatment. In fact, when Dr.
Mass evaluated Petitioner in April of 2015, he indicated Petitioner’s pain might be psychological as
opposed to anatomical. As of his deposition of February 6, 2016, Dr. Mass was uncertain of the
diagnosis stating, “It may tell me that she doesn’t have cubital tunnel syndrome. It may tell me that
she does have cubital tunnel syndrome. It may tell me she has lateral epicondylitis, medial
epicondylitis. It may tell me she is crazy.” PX4, p. 36. Dr. Mass only altered his opinion as to
Petitioner’s diagnosis in deference to Dr. Carroll’s opinion. Strangely Dr. Mass’ deference only
relates to diagnosis and not causation, but ultimately his causation opinion is flawed.
Notwithstanding Dr. Mass’s abandonment as to his opinion regarding Petitioner’s underlying
condition of ill-being, Dr. Mass abandons his initial opinion as to causation during the course of his
deposition. In opposition Dr. Carroll provides a consistent opinion as to causation with a clear basis
for the same.

Petitioner’s current condition of ill-being was neither caused nor aggravated by her work
duties. I would find Petitioner at MMI as of November 12, 2014 per Dr. Mass. [ would deny any
medical or temporary total disability benefits thereafter and remand the matter to the arbitrator for a
finding of permanency, if any. Accordingly, I respectfully dissent.

3 holkh Coppdlit

L. Elizabeth Coppoletti







! ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

KOMORNICK, JENNIFER Case# 12WC032562

Employee/Petitioner

costco 18IWCC0081

Employer/Respondent

On 11/1/2016, an arbitration decision on this case was filed with the Illinois Workers’ Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0598 LUSAK & COBB

JOHN E LUSAK

221 N LASALLE ST SUITE 1700
CHICAGO, IL 6060t

0210 GANAN & SHAPIROQ PC
JOSEPH P BRANCKY

2710 WILLINOGIS ST

CHICAGO, IL 60654
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STATE OF ILLINOIS ) [ njured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(a)
Jennifer Komornick Case # 12 WC 32562
Employee/Petitioner
v. Consolidated cases: DIN/A
Costco
Employet/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Molly C. Mason, Arbitrator of the Commission, in the city of
Chicago, on September 13, 2016. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A I:I Was Respondent operating under and subject to the Ilinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
5 D What was the date of the accident?

I:, Was timely notice of the accident given to Respondent?

U w

Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?

. [_] What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
[]TPD [_] Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. ] Other

“ = mamm

ICArbDeci9(b) 2/1G 100 W. Randolph Street #8-200 Cﬂcago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7192 Springfield 217/785-7084
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On the date of accident, August 1, 2012, Respondent was operating under and subject to the provisions of the
Act,

FINDINGS

On (s date, an employee-employer relationship afid exist between Detitioncr and Rospondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Respondent stipulated to accident and causation insofar as Petitioner’s initial repetitive trauma injuries and
surgeries are concerned. The Arbitrator finds that Petitioner also established accident and causation as to her
claimed current right cubital tunnel condition of ill-being, for which both Dr. Mass and Respondent’s
examiner, Dr. Carroll, have recommended surgery.

Petitioner’s average weekly wage was $739.50

On the date of accident, Petitioner was 31 years of age, single with 0 dependent children.

Petitioner did not claim any outstanding medical expenses at the September 13, 2016 hearing. Arb Exh 1. T. 5-
7.

Respondent shall be given a credit of $82,205.58 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $82,205.58.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent stipulated Petitioner was temporarily totally disabled from September 8, 2012 through November 6,
2014. Arb Exh 1. T. 5-7. The Arbitrator finds that Petitioner was also temporarily totally disabled from
November 7, 2014 through the hearing of September 13, 2016. Based on the stipulated average weekly wage,
the temporary total disability rate is $493.00 per week.

The Arbitrator awards prospective care in the form of a return visit to Dr. Mass and a right cubital tunnel
release, assuming the doctor still finds this surgery to be appropriate.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

& Nanom_
}74% 7? 10/31/16

Signature of Arbitrator Date

NOV 1 - 2016
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Summary of Disputed Issues

The parties agree that Petitioner, a cake decorator, sustained injuries secondary to
repetitive trauma manifesting on August 1, 2012. They also agree that these injuries required
surgery, which Petitioner underwent in June 2013 and August 2014. Respondent disputes
accident and causation insofar as Petitioner’s claimed current right cubital tunnel condition is
concerned. T.4-5. The other disputed issues include temporary total disability from November
7, 2014 through the hearing of September 13, 2016, and prospective care, with Petitioner
seeking an award of right cubital tunnel surgery, as recommended by both her treating
surgeon, Dr. Mass, and Respondent’s examiner, Dr. Carroll. T.6. Arb Exh 1.

Arbitrator’s Findings of Fact

Petitioner testified that, as of September 8, 2012, she had worked for Respondent for
twelve years. During the ten years before September 8, 2012, she worked in the cake
department at Respondent’s facility in Niles, Illinois, cutting, filling, icing, decorating and boxing
cakes. T.14-15. When she iced a cake, she would use a spoon to transfer buttercream frosting
from a large container to the cake and then use a spatula to smooth out the tops and sides of
the cake. She would then use different kinds of frosting-filled bags to pipe out the borders and
decorative writing. The bags had different kinds of tips. Petitioner testified she primarily used
her right hand to squeeze the bag while piping designs and writing onto the cakes. Her left
hand acted more as a support or guide. T. 16.

Petitioner testified she spent between four and six hours per workday squeezing the
bags while decorating cakes. T. 16.

Petitioner testified that, in June or July 2012, she began noticing that her right hand
would lock up, with her fingertips pointing down towards her palm, while she was squeezing
the bags. This would happen three or four times per workday. She would have to massage her
right hand and wait for it to “kind of pop back into place.” When the locking occurred, she
would experience pain radiating from her right elbow up her right arm to her shoulder and into
the right side of her neck. T. 19.

Petitioner testified she reported the locking and related symptoms to her supervisor,
Victoria. [Notice is not in dispute].

On August 1, 2012, Petitioner saw Dr. Garces at Concentra Medical Center. The doctor
noted an injury date of August 1, 2012. He indicated that Petitioner had worked as a cake
decorator for eight years. He also indicated that Petitioner began experiencing right wrist and
right thumb pain two weeks earlier, with this pain worsening to the point where it was
“radiating to the right forearm and right shoulder.” Part of the note is missing but it appears,
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based on subsequent notes, that the doctor ordered right wrist X-rays and prescribed Aleve, a
brace and therapy. The X-rays showed no acute process. The doctor released Petitioner to
light duty with brace usage and limited use of the right hand. PX 1.

Petitloner began a course of therapy at Concentra on August 2, 2012. PX 1.

On August 6, 2012, Petitioner returned to Concentra and again saw Dr. Garces.
Petitioner reported some improvement with night symptoms secondary to using the brace. She
complained of pain on the radial aspect of the right wrist, with the pain radiating to the right
forearm and elbow. On right hand/wrist re-examination, the doctor noted a positive
Finkelstein’s test, decreased grip strength and a limited range of motion. He assessed
Petitioner as having DeQuervain’s tendinitis. He directed Petitioner to continue therapy. He
released her to work with usage of the brace and limited right hand usage. PX 1.

On August 13, 2012, Petitioner returned to Concentra and saw a different physician, Dr.
Lambos. The doctor noted improvement but persistent positional pain in the radial wrist and
thenar eminence. He noted a full range of elbow motion and negative Tinel’s bilaterally. He
diagnosed wrist tenosynovitis and carpal tunnel. He described the latter as “transient” and
“now resolved.” He released Petitioner to work with usage of the brace and no forceful
grasping or repetitive motion with the right arm. PX 1.

Petitioner saw yet another physician, Dr. Trusewych, at Concentra the following day.
The doctor noted that Petitioner was performing light duty and denied improvement. He
prescribed tbuprofen and additional therapy. He released Petitioner to light duty with brace
usage and no forceful gripping or squeezing of the right hand. PX 1.

Petitioner returned to Concentra on August 20, 2012 and again saw Dr. Trusewych,
Petitioner reported no improvement and complained of pain in her right wrist and right thumb.
The doctor noted a positive Finkelstein’s test and normal grip strength bilaterally. He directed
Petitioner to continue therapy and to see a hand surgeon “as soon as possible.” He continued
the previous restrictions. PX 1.

On August 20, 2012, Petitioner left a message for her family doctor, indicating she was
“still straining wrist at work” and that the “only other full-timer is not doing decorating and she
has to decorate the majority of the cakes herself.” Petitioner indicated she was wearing a
brace at work but still having “significant pain and swelling.” The doctor referred her to Dr.
Rimington, a hand specialist. RX 5.

Petitioner first saw Dr. Rimington on August 22, 2012. The doctor noted that Petitioner
reported the onset of right hand symptoms in May when she returned to her cake decorator
job after injuring her tailbone in a fall. He indicated that Petitioner reported these symptoms to
her bass but was told to continue working. He noted that Petitioner reported decorating 34
cakes on July 31, 2012 and performing a lot of “smooshing” with her hands on that date while
blending icing. He also noted that Petitioner had undergone some therapy via Concentra.

2
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On initial right hand examination, Dr. Rimington noted some minor swelling to the radial
aspect of the hand and wrist, tenderness to the first extensor compartment, tenderness at the
radial styloid, positive Finkelstein’s testing, limited right flexion, full pronation and supination
and intact sensation. He assessed Petitioner as having right De Quervain’s syndrome. He
administered an injection into the extensor tendon sheath of the first dorsal extensor
compartment. He released Petitioner to light duty with brace usage and no repetitive use of
the right hand. He directed Petitioner to continue participating in therapy and return to him in
cone month. PX 2. T. 28.

Petitioner returned to Dr. Rimington on August 31, 2012 and reported performing
modified work while wearing a brace on her right hand. Petitioner also reported worsening of
her pain and numbness and tingling of the right hand. On re-examination, Dr. Rimington noted
slightly improved tenderness over the first dorsal compartment, positive Finkelstein’s testing, a
mildly positive Tinel's to the right wrist and a positive Phalen’s test to the right wrist. He
diagnosed right wrist De Quervain’s and carpal tunnel syndrome. He recommended an EMG
and directed Petitioner to wear a thumb spica brace for one month. He released Petitioner to
light duty with no use of the right hand for one month. PX 2.

Petitioner testified she went off work as of September 8, 2012 and, after an initial delay,
began receiving temporary total disability benefits. T. 24,

On September 19, 2012, Dr. Rimington noted that Petitioner was not working and had
not yet undergone the recommended EMG. He also noted that Petitioner was “noting new
pain in the elbow as well as the right shoulder.” On re-examination, the doctor again noted a
mildly positive Finkelstein’s test. He also noted mild tenderness at the SL and LT intervals, mild
tenderness over the medial epicondyle, mild tenderness in the anterior aspect of the shoulder
and 5/5 rotator cuff strength. He again diagnosed right wrist De Quervain’s and carpal tunnel
syndrome. He took Petitioner off work for one month and again recommended EMG testing.
PX 2.

Petitioner underwent EMG and nerve conduction studies on January 9, 2013. Dr.
Avramov conducted these studies. He described the results as “abnormal and suggestive for a
right pronator syndrome.” PX 2.

On January 10, 2013, Dr. Rimington noted that the EMG showed neuropathy along the
median nerve proximally at the forearm, where Petitioner was most symptomatic. He injected
the right CMC joint, prescribed a CMC brace to be worn during the day and directed Petitioner
to remain off work for another month. PX 2.

On February 1, 2013, Dr. Rimington noted improvement secondary to the injection but
new spasming of the thumb and index finger along with pain radiating up the right arm. He
prescribed a repeat trial of therapy for four weeks and Naprosyn. He directed Petitioner to stay
off work another month. PX 2. '
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On March 7, 2013, Dr. Rimington noted complaints of pain in the proximal forearm in
the area of the pronator that increased with any manual activities such as gripping or lifting. He
also noted that Petitioner reported experiencing finger pain and triggering during therapy.
Afterexamining Petitioner, he commented-that “the biggest-issuestill remains the median
neuropathy and pain in the area of the pronator with radicular symptoms.” He recommended
an MRI to evaluate the median nerve. He injected the right index finger and directed Petitioner
to continue therapy and remain off work another two weeks. PX 2.

Petitioner underwent a right elbow and proximal forearm MRI on March 19, 2013. The
radiologist described the results as unremarkable save for a trace amount of fluid in the elbow
joint. PX 2.

On March 21, 2013, Dr. Rimington reviewed the MR resuits with Petitioner. He
expressed concern that Petitioner’s clinical findings were “not clear cut for pronator
syndrome.” He indicated that surgery to release the pronator might not provide complete
relief. He stated he viewed the thumb as a “separate issue.” He directed Petitioner to remain
off work for another two weeks and to see Dr. Baxamusa for a second opinion. PX 2.

On April 25, 2013, Petitioner returned to Dr. Rimington and reported having seen Dr.
Papierski for a second opinion. [Dr. Papierski’s records are not in evidence.] Petitioner
complained of a lot of pain in the proximal aspect of the forearm, over the median nerve, as
well as numbness and tingling extending down the arm and pain in the CMC joint. Dr.
Rimington recommended median nerve decompression at the elbow and median nerve
neurolysis, along with a repeat injection of the CMC joint. He noted an upcoming IME and
indicated that the surgery should be performed as soon as possible since Petitioner had failed
an extended course of conservative care. PX 2.

On June 20, 2013, Dr. Rimington performed the following surgical procedures: 1) right
elbow median nerve decompression; 2) right elbow pronator tendon lengthening; and 3) right
thumb CMC joint injection. PX 2.

According to records in PX 2, Petitioner sought Emergency Room care on june 23, 2013,
secondary to an allergic reaction to skin adhesive used during the surgery.

Records in PX 2 reflect Dr. Rimington spoke with Petitioner via telephone on June 25,
2013, with Petitioner reporting increased hand pain, along with “complete numbness in the
fingers and thumb,” since the injection. The doctor told Petitioner he felt these symptoms
were due to carpal tunnel rather than the injection. He also told Petitioner she might require a
carpal tunnel release. He recommended she reduce her Aleve intake and wear a brace. PX 2.

Dr. Rimington also examined Petitioner on lune 25, 2013, noting extensive swelling and
blistering secondary to the allergic reaction. He prescribed a Medrol Dosepak, Norco and
wound care. PX 2.
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Petitioner testified that, following the surgery, some of her pain went away but she
continued to experience “clenching,” or locking, of her right hand when she performed certain
manual tasks, such as cutting an apple. T. 31. She tried running her right hand under hot water
to try to loosen it up. T. 33.

Petitioner returned to Dr. Rimington on July 2, 2013. The doctor noted that the allergic
reaction had calmed down. He also noted that Petitioner was experiencing forearm pain and
pain when flexing and extending her fingers. He recommended occupational therapy. PX 2.

Petitioner saw Dr. Rimington again on July 29, 2013, with the doctor noting
improvement of the elbow pain but complaints of pain radiating down the thumb and up the
arm on the lateral aspect of the forearm. On examination, he noted persistent swelling at the
forearm and elbow and mild tenderness at the CMC joint. He prescribed extensive
occupational therapy to decrease the swelling and address the pain. He continued to keep
Petitioner off work. PX 2.

On August 26, 2013, Petitioner returned to Dr. Rimington and reported pain along the
dorsum of the hand and radial nerve distribution. She also reported being unable to clean her
apartment or perform other significant tasks. On examination, the doctor noted swelling in the
forearm and wrist, tenderness at the thumb CMC joint and along the superficial radial nerve, no
obvious Tinel’s and grip weakness on the right. He prescribed additional therapy and Mobic.
He continued to keep Petitioner off work. PX 2.

On September 26, 2013, Dr. Rimington noted persistent complaints relative to the
elbow, dorsal aspect of the forearm and base of the thumb. He also noted that additional
therapy had been denied. He offered another forearm injection, which Petitioner declined. He
directed Petitioner to stay off work another two weeks and then undergo a functional capacity
evaluation. PX 2.

Petitioner underwent a functional capacity evaluation on October 4, 2013. The report
concerning this evaluation is not in evidence. According to Dr. Carroll, Respondent’s Section 12
examiner (see further below), the evaluator found Petitioner capable of medium duty but
unable to resume her cake decorator job. Carroll Dep Exh 2.

Petitioner returned to Dr. Rimington on October 7, 2013. Petitioner denied
improvement and indicated she experienced a lot of pain following the functional capacity
evaluation. She also reported being unable to perform some of the lifting activities during the
evaluation due to an inability to grip with her index finger and thumb. On examination, the
doctor noted some tenderness in the proximal dorsal forearm at the area of the supinator and
along the course of the radial nerve. He also noted decreased grip strength on the right.

Based on the evaluation, he recommended Petitioner return to light duty with no lifting over 20
pounds. He also recommended repeat EMG testing specific to the radial nerve and two more
weeks of therapy. PX 2.
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On November 4, 2013, Dr. Rimington noted that Petitioner was participating in work
conditioning even though workers’ compensation had not approved it. He also noted that
Petitioner reported feeling worse rather than better. On re-examination, he noted tenderness
with CMCgrind testing; mild catching of the flexor tendonsattheMP jointsof the index-and
middle fingers and decreased grip strength on the right. He diagnosed pronator syndrome,
thumb CMC joint sprain and trigger finger. He indicated he was uncertain whether the
triggering was the exact cause of Petitioner’s inability to work and participate in work
conditioning. He recommended additional work conditioning and again recommended a repeat
EMG. He noted an upcoming independent medical evaluation. PX 2.

At Respondent’s request, Petitioner underwent a Section 12 examination by Dr. Carroll
on November 18, 2013. In his report of that date, Dr. Carroll opined that the pronator
syndrome treatment was reasonable, necessary and causally related to Petitioner’s cake
decorator work activities. He believed Petitioner required a new EMG and care for a radial
nerve condition. He found Petitioner capable of medium duty but unable to perform any
forceful twisting with her right forearm. Carroll Dep Exh 2.

On December 2, 2013, Dr. Rimington noted that Petitioner had undergone an IME but
that the report was not yet available. He also noted complaints of significant hand and arm
pain, triggering in the index and middle fingers, pain up the forearm into the shoulder and
thumb pain. On re-examination, he noted tenderness with resisted wrist extension, positive
Tinel's testing along the radial nerve and limited right grip strength. He directed Petitioner to
remain off work another two weeks, indicating he wanted to review the IME report. PX 2.

Petitioner underwent repeat EMG and nerve conduction studies on January 2, 2014. Dr.
Tuttle performed these studies. He notes symptoms of numbness and tingling in the right arm,
below the elbow, following pronator release surgery. He found the results of the studies
consistent with a mild carpal tunnel syndrome. PX 2.

On January 16, 2014, Dr. Rimington noted bruising of the right arm secondary to the
EMG, tenderness in the forearm and radial tunnel, tenderness at the CMC joint and over the
metacarpal heads of the index and middle finger, mild catching of the middle finger and
decreased right grip strength. He reviewed the EMG, noting that Dr. Tuttle did not specifically
examine the radial nerve, as he had requested. He recommended another EMG specifically
looking at the radial nerve, noting that the IME physician, Dr. Carroll, also recommended this.
He directed Petitioner to remain off work. PX 2.

Petitioner underwent another EMG on February 11, 2014. According to Dr. Carroll, this
EMG did not show any radial nerve damage or entrapment. Dr. Carroll indicated that this “is
not uncommon with a clinical diagnosis of radial nerve entrapment at the elbow.” Carroll Dep
Exh 3.
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On February 18, 2014, Dr. Rimington noted the recent repeat EMG, along with
complaints of pain along the dorsum of the right wrist and in the right thumb. He indicated
that Petitioner reported experiencing severe pain when opening a jar or lifting a heavy glass.

He informed Petitioner that the repeat EMG showed no significant radial nerve abnormality and
that he did not believe there was one specific surgery that could relieve all of Petitioner's pain.
He recommended that Petitioner return to light duty with no lifting over 20 pounds and no
repetitive use of the right arm. He recommended that Petitioner return to him in one month,
indicating she might need permanent restrictions if she could not tolerate this light duty. He
also recommended that Petitioner seek a second opinion from a specialist such as Dr. Mass. PX
2.

On March 18, 2014, Dr. Rimington noted that Petitioner remained symptomatic, was
awaiting a second opinion and had not returned to work. He described Petitioner as
“continuing to have significant pain while doing simple activities of daily living.” He continued
the previous work restrictions and again recommended that Petitioner see Dr. Mass. PX 2.

Petitioner testified she chose Dr. Mass based on recommendations from both her
attorney and Dr. Rimington. T. 35.

Petitioner first saw Dr. Mass on May 29, 2014. On that date, she completed a “hand
surgery intake” form, describing her job, injury, treatment to date and current symptoms. She
indicated that she was currently experiencing 6/10 pain from her “fingers to shoulder.” PX 3.

In his initial note, Dr. Mass recorded a consistent history of Petitioner’s job history and
treatment to date. On examination, he noted tenderness to palpation over the lateral condyle
of the elbow, as weli as distally along the lateral aspect of the forearm over the radial tunnel.
He recommended both a radial tunnel release and a carpal tunnel release. He opined that the
two procedures should be performed at the same time since radial and carpal tunnel syndrome
“are hard to differentiate.” He further opined that the radial tunnel syndrome resulted from
the pronator surgery “as these nerves are only a centimeter apart.” He went on to state:
“therefore, the new diagnosis and treatment necessary are directly or indirectly related to
[Petitioner’s] work.” PX 3.

On August 4, 2014, Dr. Mass operated on Petitioner, performing a right carpal tunnel
release and a right radial tunnel release. In his operative report, he described the transverse
carpal ligament as very thick. PX 3.

On August 20, 2014, Dr. Mass noted post-operative improvement but indicated
Petitioner was still experiencing some tingling and numbness over the dorsum of her right hand
as well as some forearm soreness with lifting exercises. He recommended therapy for
strengthening and scar massage. He continued to keep Petitioner off work. PX 3.

On September 23, 2014, Dr. Mass noted post-operative improvement but indicated
Petitioner was still experiencing intermittent right hand numbness and pain in her “index and
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tong finger trigger fingers.” He recommended therapy for strengthening and scar massage. He
indicated Petitioner could resume light duty but stated she could not perform any cake
decorating. PX 3.

AtRespondent’srequest, Dr. Carroll resexamined Petitioner onSeptember-26, 2014. In
his report of that date, he noted the recent surgery by Dr. Mass. On re-examination, he noted
stiffness in the right wrist, improved radial, median and ulnar nerve function, intact sensation
and grip strength of 5 pounds on the right and 15 pounds on the left. He reiterated his previous
opinion that the carpal tunnel release was not needed as there was no evidence of active carpal
tunnel syndrome. He opined that the radial nerve surgery was reasonable and necessary, as
well as causally related to the job activities. He found no evidence of symptom magpnification.
He found Petitioner capable of light duty, with no lifting over 20 pounds, no cake decorating
and varied job tasks. He described these restrictions as “temporary” and indicated they could
likely be changed in three to six months. He recommended a week or two of additional
therapy, four to six weeks of work conditioning and a functional capacity evaluation. He
anticipated that Petitioner would reach maximum medical improvement six months after the
August 4, 2014 surgery. Carroll Dep Exh 4.

On November 6, 2014, Dr. Mass wrote to an adjuster at Liberty Mutual, indicating that
Petitioner reported feeling a lot better but was “still having some difficulty with tedious tasks
with her right hand.” He noted that he had released Petitioner to light duty at the last visit but
that Petitioner “has not been able to get back to work as of yet due to her work not getting her
back.” He stated that, from his viewpaoint, Petitioner was “okay to work” but needed additional
therapy. He released Petitioner from care on a PRN basis. PX 3.

Petitioner returned to Dr. Mass on December 16, 2014 but the note of that date is notin
evidence.

Dr. Carroll issued an addendum on January 6, 2015, in order to address Petitioner's
work capacity. He opined that Petitioner could perform certain cake-related tasks, including
mixing, fingering and layering, but could not squeeze frosting or dough out of a tube. He
indicated “this particular activity would be difficult to perform given the residual sensitivity in
[Petitioner’s] right hand and right elbow. He saw no need to restrict Petitioner’s hours. He
placed no restrictions on usage of the left arm. He recommended that Petitioner vary her job
activities. Carroll Dep Exh 6.

Petitioner underwent a functional capacity evaluation on January 9, 2015. The
evaluation report is not in evidence. According to Dr. Carroll, the evaluator found Petitioner
capable of medium level duty and expressed some concern about sub-maximal effort but
concluded Petitioner “could do constant fine and gross hand manipulation [with] the left hand
only.” RX 2. Carroll Dep Exh 7. In a supplemental report dated April 17, 2015, Dr. Carroll
opined that Petitioner could return to medium level duty but could only occasionally use her
right hand for object handling, fingering and grasping. He stated that, if Petitioner were to
resume cake-related duties, she should still avoid squeezing dough or frosting out of tubes. He
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did not recommend any restrictions relative to the left arm or the number of hours worked per
week. He saw no need for additional surgery. Carroll Dep Exh 7.

According to Dr. Carroll, Dr. Mass re-evaluated Petitioner on March 19, 2015 and noted
evidence of right cubital tunnel syndrome for which he administered an injection. Carroll Dep
Exh 8. Dr. Mass's March 19, 2015 note is not in evidence.

On April 30, 2015, Dr. Mass wrote to an adjuster at Liberty Mutual, indicating Petitioner
no longer had radial or carpal tunnel symptoms, following the surgery, but was now
complaining of numbness and tingling from her right mid-forearm through her hand, along with
occasional tingling in her anterior right shoulder. Dr, Mass noted he had been unable to find
specific areas of anatomic pain on examination. He described Petitioner’s current symptoms as
“of unclear origin.” He recommended a functional capacity evaluation and return to work. PX
3.

Dr. Carroll examined Petitioner again on May 4, 2015. He noted that Petitioner
complained of “sensitivity on the medial elbow” and numbness and tingling in the right ring and
small fingers. He noted positive Tinel's testing over the ulnar nerve and positive elbow flexion
testing on the right elbow. He noted a grip strength of 20 pounds on the right and 60 pounds
on the left. He concurred with Dr. Mass’s diagnosis of right cubital syndrome but did not find
this condition to have stemmmed from the injury of August 1, 2012, given the passage of two
years between that date and “the onset of symptoms around Christmas of 2014.” He
recommended that Petitioner consider surgery to release the ulnar nerve but reiterated that he
did not link the need for this surgery to the accident or Petitioner’s cake decorator job duties.
He reiterated that Petitioner could return to cake decorating so long as she performed only
occasional squeezing with her right hand. He linked the need for this restriction to the ulnar
nerve condition, which he did not view as work-related. Carroll Dep Exh 8.

On June 1, 2015, Dr. Mass addressed Petitioner’s work capacity as follows:

“As far as | can interpret the FCE, Jennifer has reached
a median [sic] level function but the FCE does not really
stress repetitive use which is what she has to do to put
icing on cake and do cake design because her right hand is
50% weaker than her left hand. Therefore, | do not think this
FCE adequately fits to the broad category of medium level
of work for her return to work. Therefore, | cannot change
her off work status at this time. | have requested her ability
to go to work and work for an hour and then increase it on a
weekly basis if she can tolerate it because that would be a true
test of what she could do, but this has not been approved.

She has not reached MMI. She needs gradual return to work.”
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On June 10, 2015, Dr. Mass noted that Petitioner complained of increased right forearm
pain secondary to coloring while babysitting the previous day. The doctor also noted that
Petitiomerhad recently been re=examined by Dr-Carroli:

PX 3.

On examination, Dr. Mass noted a negative Tinel’s, an equivocai forced elbow flexion
test, exquisite tenderness in the medial epicondyle, no evidence of atrophy and the ability to
make a full fist. His impression was “right medial epicondylitis and elbow pain.” He
recommended a right elbow MRI and addressed causation as follows: “I feel that the reason
she has not been able to return to work is the therapy has flared her medial epicondylitis.” PX
3.

On July 7, 2015, a general manager at Respondent’s Schaumburg location sent
Petitioner a letter offering her a full-time “non-licensed optician” job at that location. In the
letter, the general manager indicated the job would be modified so as to allow Petitioner to
“self-monitor and modify [her] body mechanics by using [her] left hand for any simple grasping
and fine manipulation that exceeds [her] restrictions on [her] right hand.” The general manager
also indicated Respondent would provide “return to work job coaching.” He asked Petitioner to
contact him by July 15, 2015 if she did not believe she could perform this accommodated
position. He informed Petitioner that, if she failed to respond by that date, Respondent might
move forward with separating her employment, given she had exceeded her leave of absence.
He also informed Petitioner that her disability benefits could be affected if she declined the
position. RX 1.

Petitioner attended another job assessment meeting on August 12, 2015. Under cross-
examination, Petitioner acknowledged signing a document (RX 2} outlining the results of that
meeting. RX 2 also bears the signature of general manager Daniel LaVigne, who testified at the
hearing. RX 2 references Dr. Carroll's report of April 17, 2015, in which he referenced the
January 9, 2015 functionai capacity evaluation and opined that Petitioner could perform
unrestricted duty with her left hand but could perform only occasional squeezing of dough or
icing with her right hand.

RX 2 focuses on a full-time position entitled “outside marketer.” The document reflects
that this position {without any accommodations) involved, among other tasks, pulling orders for
shoppers, with potential lifting of over 40 pounds below waist and over 30 pounds above waist.
The document reflects that Respondent agreed Petitioner could “self monitor and obtain
assistance” with the required lifting. The document also reflects that Petitioner “noted a
concern with the driving required of the position” and that Respondent “clarified that [the
driving) varies daily and the estimate time to drive to the farthest location is approximately 20
minutes one way.” Notations on the third page of the document reflect that Petitioner
declined the offer and agreed to continue to receive job postings. RX 2.
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Dr. Mass testified by way of evidence deposition on February 16, 2016. Dr. Mass
testified he is a professor of orthopedic surgery at the University of Chicago. He specializes in
hand and upper extremity surgery. PX 4 at 5. He is board certified in orthopedic surgery and
has advanced certification in hand surgery. PX 4 at 6.

Dr. Mass testified he first saw Petitioner on May 29, 2014. Petitioner told him she
formerly worked as a cake and pastry decorator at Respondent. She indicated she developed
right wrist and forearm pain in 2012. Eventually, this pain became so debilitating that she
stopped working. In June of 2013, she underwent a pronator tunnel release and lengthening of
some muscles in the elbow. Pronator syndrome is compression of the median nerves at the
elbow. PX 4 at 8.

Dr. Mass testified Petitioner primarily complained of pain in her right wrist and the top
of her right forearm. Petitioner also indicated she was experiencing pain and weakness with
wrist and finger extension as well as some triggering of the fingers. PX 4 at 8-9.

Dr. Mass testified that Petitioner’s pre-operative EMG showed pronator tunnel
syndrome. This is unusual because compression of the median nerve at the pronator usually
cannot be demonstrated “until the symptoms are so bad that you actually lose function.” In
most cases, pronator tunnel syndrome is masked by carpal tunnel syndrome. Usually, a hand
surgeon performs a carpal tunnel release before discovering a pronator tunnel problem but, in
Petitioner’s case, the first EMG was positive for pronator tunnel syndrome. PX 4 at 33. A
second EMG performed following the surgery showed mild carpal tunnel syndrome but no
radial nerve symptoms. PX 4 at 9,

Dr. Mass testified he operated on Petitioner on August 6, 2014. On that date, he
performed a release of the right carpal and radial tunnels. He recommended therapy
postoperatively. PX 4 at 10. It “became obvious” that Petitioner developed cubital tunnel
symptoms, or compression of the ulnar nerve at the elbow, whether due to the therapy or the
original problem. Overall, Petitioner improved “except for the last nerve at the elbow.” PX 4 at
11.

Dr. Mass testified that, as of December 16, 2014, Petitioner was experiencing numbness
and tingling in her right hand and forearm, more on the ulnar side. Her household activities
were limited and she reported experiencing pain when she did too much. She exhibited a full
range of motion and he was “not clear as to why she was having pain on that day.” As of that
visit, Petitioner’s complaints did not match his examination findings and he had not yet made a
diagnosis. PX4 at 11-12. He recommended a functional capacity evaluation. Petitioner
underwent this evaluation on January 19, 2015. The evaluator found Petitioner capable of
performing at a medium physical demand level, meaning she could occasionally lift 40 pounds
below waist level and 20 pounds from waist to shoulder. Petitioner did not appear to have an
inflammatory response following the evaluation. PX 4 at 12-13.
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Dr. Mass testified he has reached a definitive diagnosis of right cubital syndrome.
Cubital tunnel syndrome is compression of the ulnar nerve at the “funny bone.” The ulnar
nerve originates in the lower part of the cervical spine and goes around the elbow as it runs
from the back to the front of the arm. PX 4 at 14. The activities Petitioner performed at her
cake decoratorjob;i.e., lifting-and squeezing, compressthe ulnarnerve: PX 4 at-14. Petitioner
has to squeeze frosting out of a “bag tube.” This creates “a lot of stress on the hand” and to be
delicately done in order to create artistic designs. The activity is continuous throughout the
workday. PX 4 at 15.

Dr. Mass addressed causation as follows:

“| thought because her right hand was 50 percent weaker
than her left hand and her right hand is her dominant hand,
that. .. the problem was now the cubital tunnel. | think that
we unmasked it by releasing the other nerves and it was
directly related to the work that she did.”

PX 4 at 15. Petitioner’s wrist was in a slightly bent position while she squeezed the tube, with
the fingers “grabbed tightly.” “That pinches the nerve up at the elbow because that is where
the muscles start.” PX 4 at 16.

Dr. Mass testified he has released Petitioner to work within the parameters set by the
functional capacity evaluator. Respondent and its carrier have not given him approval to
perform the cubital tunnel release. PX 4 at 16. He does not know whether his bill has been
paid. PX 4 at 16. If Petitioner underwent the surgery he has recommended, she would have to
regain strength in her right hand via therapy. In her case he “would actually allow work to be
part of her therapy.” Allin all, Petitioner would require four to six weeks of therapy following
the surgery. PX 4 at 17. The goal would be for Petitioner to resume her former cake decorator
job. PX 4 at 17.

Under cross-examination, Dr. Mass testified that Petitioner had both radial tunnel and
carpal tunnel syndrome. Radial tunnel syndrome is caused by compression of the radial nerve
at the elbow. There are five areas in the elbow where the nerve can be compressed. Some
people have a “particularly thick band” in their elbows where the never can be compressed.
That is a purely anatomic factor. PX 4 at 19. Petitioner’s job required supination and that can
cause compression. After he released the radial nerve, Petitioner’s finger pain and weakness
completely resolved. PX 4 at 18. He performed a carpal tunnel release because, at that point,
the only positive finding on EMG was carpal tunnel syndrome. There was nothing about
Petitioner's job that would have caused carpal tunnel syndrome. The surgery was prophylactic
in nature. PX 4 at 19.

Dr. Mass testified that Petitioner had no risk factors for radial tunnel syndrome with the
exception of the existence of the thick band in the forearm. Petitioner does not smoke.
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Petitioner is a large woman but cobesity has not been shown to be a factor for radial tunnel
syndrome. Diabetes can be a risk factor but a family history of diabetes is not. PX 4 at 19-20.

Dr. Mass testified it was after the April 2015 visit that he observed symptoms of cubital
tunnel syndrome. PX 4 at 20. It is his understanding that Petitioner last worked as a cake
decorator in September 2012. While there was a gap between September 2012 and April 2015,
Petitioner underwent surgery and therapy during that time. Moreover, Petitioner had
“muitiple nerve compression syndromes” and that is an unusual problem. You have to tackle
one nerve problem at a time. As you tackle each one, you unmask a different one. Therapy,
too, is a “type of work activity” that can make the next nerve problem more obvious. PX 4 at
21. All three syndromes, i.e., pronator, radial and now cubital, involve the elbow. All stem
from the original work activity. PX 4 at 21.

Dr. Mass testified that the symptoms of cubital tunnel syndrome include forearm pain,
numbness and tingling in the ring and small fingers, an impaired ability to spread the fingers
apart and pinch in grip and a positive Tinel’s at the elbow. If you tap on the elbow of a person
who has cubital tunnel syndrome, it causes a sensation akin to hitting the “funny bone.” PX 4 at
22.

Dr. Mass testified he examined Petitioner’s hands. Initially, Petitioner complained of
diffuse hand weakness and an inability to straighten her fingers. It was pretty obvious to him
that Petitioner had pronator tunnel syndrome. PX 4 at 22. When he first saw Petitioner, he did
not document whether he examined the cubital tunnel. If Petitioner had exhibited cubital
tunnel symptoms, he would have noted that. PX 4 at 23. When he later examined Petitioner,
on April 30, 2015, he noted a complaint of numbness and tingling from the mid-forearm
through the hand. These symptoms are not associated with radial tunnel syndrome. They
could be associated with carpal, pronator or cubital tunnel syndrome. He also noted anterior
shoulder pain. “Any of the nerve compression syndromes can cause anterior shoulder pain.”
The pain is “referred.” PX 4 at 23-24. On that date, he described Petitioner’s symptoms as non-
anatomic because he could not explain them. Petitioner's symptoms were to diffuse or
widespread at that point to cause him to diagnose cubital tunnel syndrome. By the time
Petitioner returned, she had thought about where her symptoms were and he was then able to
make the diagnosis. PX 4 at 24-25. He cannot remember whether he diagnosed right medial
epicondylitis and elbow pain on June 10, 2015. It appears he examined Petitioner on that date
but he cannot find his note. He recommended a right elbow MR! to look for pathology
associated with medial epicondylitis. PX 4 at 26. Petitioner had just undergone an examination
by Dr. Carroll, who believed she had cubital tunnel syndrome. The epicondyle and cubital
tunnel are a centimeter apart from one another so there is a “lot of overlap between those two
problems.” He felt an MRI would help distinguish. He did not note any cubital tunnel
symptoms on June 10, 2015. At the request of Petitioner’s counsel, he issued a report dated
June 24, 2015, responding to Dr. Carroll's examination. What caused him to change his mind,
diagnosis-wise, was his review of Dr. Carroll's opinions. PX 4 at 28. He has not seen Petitioner
since June 10, 2015 and thus cannot state with certainty that she currently has cubital tunnel
syndrome. PX 4 at 28.

13



181WCC0081

Dr. Mass acknowledged he did not view any videos of Petitioner’s job. He does,
however, have a basic understanding of cake decorating. Petitioner told him she spent her
entire workday, other than breaks, squeezing bags of frosting while creating designs. Petitioner
did not bake the cakes. She simply frosted-and decorated them—PX 4 at 30:

Dr. Mass testified that Petitioner either has a chronic pain syndrome or a diagnosable
problem. Dr. Carroll's examination was “pretty specific” even though his own was not. He
believes that cubita! tunnel syndrome potentially explains Petitioner’s continued symptoms. As
for whether he can state this “for sure,” it “would have been nice to have seen [Petitioner] in
the last seven months.” PX 4 at 30. The onset of symptoms in Petitioner was not typical. The
typical onset for cubital tunnel syndrome is either a blow to the elbow in a young person or
certain positions/activities, such as sleeping with the hands curled up, talking on the phone a
lot or leaning on the elbows, in an older person. PX 4 at 31. He knows it can be positional,
sleep-wise, because patients “wake up with their ring and little fingers asleep.” PX 4 at 31, In
Petitioner’s case, “it took a second outside examiner to probably unmask” the cubital tunnel
syndrome. PX 4 at 32. He cannot say for sure that Petitioner’s work activity caused the
syndrome but the mechanics of that activity provide a good explanation for all of the
syndromes Petitioner has experienced. Petitioner has been off work a while and now primarily
performs only activities of daily life but the symptoms of cubital tunnel syndrome, in particular,
“will go up and down in terms of function and usage.” PX 4 at 32.

Dr. Mass testified that, in Petitioner’s case, he would likely recommend a slow return to
work following four to six weeks of therapy following a cubital tunnel release. He might start
Petitioner out at two hours of work per day and then have her build up to four hours, ete.
Therapy, which typically consists of working with weights, “is not the same thing as squeezing
bags [of frosting]l.” PX 4 at 34.

Dr. Mass testified that, the fact the functional capacity evaluator did not note an
inflammatory response, or swelling, after the evaluation, does not mean the problem does not
exist. PX 4 at 35.

On redirect, Dr. Mass reiterated it would be helpful for him to be allowed to see
Petitioner again. A return visit would allow him to determine whether she has cubitai tunnel
syndrome or another condition. It might also tell him Petitioner “is crazy.” PX 4 at 36. His note
reflects that it was Helmsman Management Services that referred Petitioner to him. When he
issued his report, it was his thinking that the pronator release could have caused the radial
tunnel syndrome. If the surgeon retracts too forcefully, he can cause damage to the radial
nerve. Since that time, he has given causation more thought and now believes the radial tunnel
syndrome was “more directly related to” Petitioner’s work. The work involved rotation and
twisting of the arm. The surgery could have indirectly contributed to the radial tunnel
syndrome. He does not know whether the carpal tunnel syndrome stems from Petitioner’s
work. In his practice, he almost always releases the carpal tunnel when he releases the
pronator tunnel. Itis “just the way” he does things. PX 4 at 39.
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Records in PX 3 refiect that Petitioner returned to Dr. Mass on March 9, 2016. The
records concerning this visit are incomplete. They reflect that the doctor released Petitioner to
work “as defined in previous note” as of March 10, 2016. PX 3.

Dr. Carroll testified by way of evidence deposition on May 4, 2016. Dr. Carroil testified
he completed fellowship training in hand surgery in 1988. He is board certified in orthopedic
surgery with added qualification in hand surgery. RX 4 at 5-6.

Dr. Carroll testified he has no independent recollection of Petitioner. He first examined
Petitioner on November 18, 2013. RX 4 at 6. As of that date, he believed Petitioner had
received reasonable care for pronator syndrome and was at maximum medical improvement
with respect to that condition. RX 4 at 7-8. He also believed Petitioner had radial nerve
entrapment and required more care for that condition. He did not diagnose any other
conditions at that time. RX 4 at 8. He saw no evidence of carpal or cubital tunnel syndrome.
RX 4 at 8-9.

Dr. Carroli testified he issued a supplemental report on March 15, 2014, after reviewing
an EMG. The EMG showed evidence of carpal tunnel syndrome but Petitioner “did not have
physical symptoms consistent with” that condition. He did not believe Petitioner required
active care for that condition. RX 4 at 10. In his opinion, the carpal tunnel syndrome was
idiopathic. Since the condition was not clinically present, he could not attribute it to any
particular activity. RX 4 at 11. Carpal tunnel syndrome can be caused by wrist fractures or
dislocations, forceful and repetitive grasping and twisting activities and working in awkward
postures. It can be observed with certain diseases, such as diabetes or thyroid disorders, and is
more common in women than men, RX 4 at 11-12.

Dr. Carroll testified he re-examined Petitioner on September 26, 2014. He issued a
report concerning this re-examination on October 3, 2014. RX 4 at 12-13. As of the re-
examination, Petitioner was still in therapy, following the August 4, 2014 radial nerve release,
and was still symptomatic. Her forearm had improved but she was still having some difficulties
with her hand. RX 4 at 13. When he re-examined Petitioner, he saw no evidence of cubital
tunnel syndrome or ulnar nerve entrapment. RX 4 at 14. He conducted an AMA impairment
rating, utilizing the Sixth Edition of the Guides, based on the following diagnoses: median nerve
entrapment, pronator syndrome, radial nerve issues at the elbow and right carpal tunnel
syndrome. He relied in part on his examination findings, which included loss of motion and
strength. He also relied on the EMG. He used a Grade 1 modifier. He reached an upper
extremity rating of 6%, rounding up from 5.5%, and converted this to 4% of the person as a
whole based on the conversion table. RX 4 at 17-19.

Dr. Carroll testified he examined Petitioner again on May 4, 2015. In connection with
this re-examination, he reviewed a functional capacity evaluation and records from Dr. Mass.
RX 4 at 21-22. Petitioner had developed numbness, tingling and pain on the medial side of her
elbow, as opposed tc where she had her surgery. These symptoms radiated into her ring and
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small fingers. She was utilizing an elbow pad. She reported having difficulty using her fingers
and performing routine household activities. RX 4 at 22.

Dr. Carroll testified that he noted Dr. Mass had diagnosed right cubital tunnel syndrome

and was contemplating further surgery."He also noted that Petitioner had notworked since
September 2012. On re-examination, he noted evidence of ulnar neuritis on elbow flexion
testing. He also noted a positive Tinel’s at the elbow. Ulnar nerve compression testing was also
positive. He did not find a chronic radial neuropathy or median nerve compression at the
elbow. RX 4 at 23. Petitioner’'s forearm, wrist and hand examination was otherwise benign. RX
A at 24, Her strength was decreased at 20 pounds on the right versus 60 pounds on the left.
Her X-rays were negative. There was some evidence of subluxation of the right thumb
metacarpal. RX 4 at 24.

Dr. Carroll agreed with the diagnosis of right cubital syndrome but was unable to link
that diagnosis to the accident or subsequent surgeries. Petitioner “had not worked in a number
of years when the symptoms manifested” and had not undergone surgery in the area where
she was symptomatic. if Petitioner had developed right cubital syndrome within three or six
months of the accident, he “might have come up with something different” but that was not
the case. RX 4 at 24-25.

Dr. Carroll testified that, as of May 4, 2015, Petitioner was at maximum medical
improvement for her work-related conditions but was not at maximum medical improvement
for the right cubital syndrome. RX 4 at 26.

Dr. Carroll opined that cubital tunnel syndrome can be caused by trauma to the elbow
or repetitive flexion or extension with force to the elbow. It can also be caused by diabetes or
thyroid disease. It is more common in women than men and excess weight can play a role. It
can also be caused by chronic poesturing, including leaning the elbow on objects while working.
It can be related to vibration or forceful gripping and grasping. RX 4 at 26-27. 1t is common for
patients to report symptoms due to sleeping with their elbows bent. RX 4 at 27. In some
patients, sleeping in this position might cause the syndrome. In other patients, “it may just be a
manifestation phenomena.” RX 4 at 27.

Dr. Carroli testified he did not note any radial nerve entrapment on May 4, 2015. RX 4
at 27. He conducted another impairment rating on that date. Because Petitioner’s overall
function had improved, he arrived at a lower percentage than he had previously arrived at. RX
4 at 29-30.

Under cross-examination, Dr. Carroll testified he tries to rely primarily on objective
findings when conducting an impairment rating. He gives some consideration to subjective
components as well but he tries to stay as objective as possible. RX 4 at 30. He does not view
Petitioner’s cubital tunnel syndrome as work-related, but if he were to assume it is work-
related, that diagnosis would bump up his impairment rating by a percentage or two of the
person as a whole. RX 4 at 30-31.
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Dr. Carroll testified he is aware of the requirements of Petitioner’s former cake
decorator job. Itis possible that squeezing bags of frosting to create designs could cause carpal
tunnel syndrome. RX 4 at 31. He does not believe, however, that this activity could have
caused the cubital tunnel syndrome. It would be “more likely to cause a pronator syndrome.”
RX 4 at 32. Cubital tunnel syndrome can be caused by forceful gripping but in combination with
elbow flexion. RX 4 at 32. He does not believe that the surgeries Petitioner underwent caused
the cubital tunnel syndrome. RX 4 at 32-33. Surgeries on the medial side of the elbow could
cause the syndrome but Petitioner’s surgeries were performed “at a distance from that.” RX 4
at 33. There was no evidence of swelling or scarring that went to the posterior aspect of
Petitioner’s right elbow. He can never say never but, in his opinion, the surgeries did not cause
the cubital tunnel syndrome. RX 4 at 33. He humbly disagrees with Dr. Mass’s causation
opinion. RX 4 at 33-34, Petitioner’s cubital tunnel syndrome could be gender-related or could
have come from postures she did after work. The syndrome did not manifest until a number of
years after she last worked so he was hard pressed to say it stemmed from her work. RX 4 at
34-35. He does not believe the other syndromes “masked” the cubital tunnel because cubital
tunnel specifically involves the ring and small fingers while Petitioner's other syndromes involve
the thumb, hand and index and long fingers. RX 4 at 35. Again, he can never say never, but he
does not see the causal link as to the cubital tunnel syndrome. RX 4 at 35-36. In his opinion,
Petitioner’s treatment was reasonable. He did not review any therapy records but he does not
see any causal link between the therapy and the cubital tunnel syndrome. RX 4 at 36-37. He
disagrees with Dr. Mass’s opinion that the therapy Petitioner performed could have caused her
cubital tunnel syndrome symptoms to become more obvious. RX 4 at 37. Cubital tunnel can
come on spontaneously. It can result from leaning on the elbow or driving with one’s arm out
the door all the time. He saw no evidence of this in Petitioner. Diabetes can also be a factor
but Petitioner does not have diabetes. In Petitioner’s case, the best diagnosis might be
idiopathic cubital tunnel, based on the timing of the onset of symptoms. RX 4 at 38.

Petitioner denied injuring her right wrist, arm, elbow or shoulder at any point after
August 1, 2012. T. 38.

Petitioner testified she has no strength in her right arm, She has difficulty using her
right hand and arm to lift objects. She is able to lift a gallon container a couple of times in a row
but, by about the fourth repetition, she experiences a “jolt going up” arm and feels as if she is
likely to drop the container. T.39. She has dropped a can of pop on her herself, while drinking
from the can. She has also dropped a tray at a Subway store. T.39. She was using both hands
to carry the tray but her right arm abruptly became numb and “opened,” causing her to lose
her grip. T. 39-40. She has difficulty sleeping because of numbness and tingling in her right
arm. She tries to position the arm so as to avoid these sensations but still experiences shock-
like “jolting” going from her fingertips to her right elbow and up to her right shoulder. T. 41.

Petitioner testified she last saw Dr. Mass about four months before the hearing. [As
noted below, the last records in evidence are incomplete notes dated March 9, 2016. PX 3.
Dr. Mass wants to operate on her but Respondent’s carrier has not authorized the surgery. T.
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42, When she last saw Dr. Mass, he injected the base of her right thumb. T. 42-43. The
injections she has undergone to date have not relieved her pain. T. 44.

Petitioner testified she received temporary total disability benefits through
approximately August 2015. She has notreturnedtoany kind of gainful employment—T. 44 A
one point, she spoke with two Respondent employees, both of whom were named Julie, about
returning to work. She also spoke with Dan, the warehouse manager at Respondent’s Niles
location. T. 45. She worked at the Niles location throughout her twelve years with
Respondent. T.45. To date, Respondent has not placed her in any kind of alternative job. T.
45, She believes she could perform the duties of a greeter. At a meeting held inJune 2015, she
asked to be placed in a greeter job and was told no such job was available. T.51. Despite being
told she did not have to make herself available to work at any location other than her regular
Niles location, she informed Respondent she would also be willing to work at the Melrose Park
and Mount Prospect locations. T. 52. After she expressed this willingness, one of the two
women named Julie sent her job openings, via E-mail, and she applied for an outside marketer
job. This job was multi-faceted. It would have required her to drive to various businesses for
the purpose of setting up booths and trying to promote Respondent memberships. 1t also
entailed working in the warehouse, pulling items for disabled customers who are physically
unable to shop for themselves. T.54. The job involved driving up to 100 miles per day. At that
time, she was not able to drive such a distance. [f she drove for more than 30 minutes, her
right elbow would become extremely painful and the pain would travel down into her right
middle, ring and small fingers. T.55-56. At other times, her right hand would “lock up” while
she was driving. T. 56.

Petitioner denied injuring her right elbow in any manner other than while performing
her cake decorator duties for Respondent. T. 56.

Petitioner testified she is not currently taking any pain medication. She scheduled a
return visit to Dr. Mass but then cancelled it due to the hearing and due to the doctor telling
her she should return to him once the surgery had been approved. T.56-57. Dr. Mass told her
there was no point in her returning to see him unless she had secured approval for the surgery.
T.57-58.

Under cross-examination, Petitioner acknowledged losing time from work due to other
medical problems prior to August 1, 2012. T. 58. In 2009, she requested a leave of absence due
to a left finger condition. In approximately 2011, she requested another leave after injuring her
coccyx in a non-work-related fall. T.60. [See coccyx-related records in RX 6.] After the August
1, 2012 accident, Respondent allowed her to work as a greeter until approximately September
8, 2012. T.61. She went off work thereafter. Her pain stayed the same after she stopped
working. T. 61, She underwent two functional capacity evaluations. After the October 4, 2013
evaluation, she underwent work conditioning to try to increase the amount of weight she could
lift. While attending work conditioning, she felt as if she was going to lose her grip and drop
objects onto her feet. She informed her therapist of this and he advised her to stop increasing
the load she was lifting. T. 63. She does not recall whether Dr. Mass released her to regular
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duty in November 2013. She saw Dr. Carroll in 2013 and 2014, at Respondent’s request. T. 63-
64. She underwent a second functional capacity evaluation in January 2015. She saw both Dr.
Mass and Dr. Carroll thereafter. T. 64.

Petitioner testified she first attended a job assessment meeting on May 5, 2015. At that
time, the job under consideration was her regular cake decorator job. Respondent was not
able to offer that job to her within her restrictions. T. 65. In July 2015, she received a letter
from the general manager at Respondent’s Schaumburg store, offering her a “non-licensed
optician” job at that store. She found this offer very confusing because she had never met this
general manager. At a job assessment meeting held on August 12, 2015, she told Dan and the
two women named Julie about the letter. They told her to disregard the letter because
Schaumburg was not one of her selected locations and because they were unsure as to how the
general manager at Schaumburg had learned of her restrictions. T.67. She was living in
Franklin Park at the time she received the letter. T. 67. At the August 12, 2015 meeting, Dan
and the two women named Julie presented her with a document offering her a job as an
outside marketer. She declined this offer because the job required lifting up to 40 pounds and
Dr. Mass had restricted her to lifting 10 pounds at that point. She was also concerned about
the amount of driving the job required. T. 69. Dan and the two women asked her to sign the
written job offer. T. 69. She identified her signature on RX 2, the offer letter. T.70. On
September 11, 2015, she applied for a front end assistant job at Respondent’s Melrose Park
location. T.71. She believes this job involved assisting customers who were checking out and
lifting up to 40 or 50 pounds. T. 71. She asked the two women named Julie whether there
would be any negative repercussions from declining the outside marketer job and one
responded, “it’s fine — | will be E-mailing you other jobs.” T.72. Because she worked primarily
in the bakery department, she was not familiar with the demands of other jobs at Respondent
stores. T. 72. She met with the Melrose Park store manager concerning the front end assistant
job. Once she learned of the lifting requirements of this job, she called Dr. Mass's office and
explained the situation to the doctor’s nurse. The nurse put her on hold. When she returned
to the line, she quoted Dr. Mass as saying, “absolutely not, [you are subject to a] 10-pound
limit.” T.75-76. She last saw Dr. Mass on March 9, 2016, at which time he injected her right
thumb. T. 76. He did not release her from care. He told her she would not improve unless she
underwent the previously recommended surgery. She complained of thumb pain and
numbness/tingling in her middle, ring and small fingers. T. 80. Some of her pain improved after
her first surgery. After her second surgery, she did not start therapy right away, due to lack of
approval, and her hand felt “almost worse than before.” T. 79. She was still experiencing
triggering and her right elbow hurt when she rested her arm on a chair or table. T. 80. She
denied having right arm problems before 2007. She is now married but still uses the last name
“Komornick.” T.81. She last worked anywhere in September 2012. She has not looked for
formal employment since that time. She has, however, baked cupcakes once every six months
or so to bring in some income. She has also decorated or painted a few items that she has sold
to friends. She does this about once a month. T. 82. She tries to sleep on her left side with her
right arm by her side. T. 83.
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On redirect, Petitioner testified the items she sold to her friends were flower pots. She
received money for these items. T. 84. The last restriction Dr. Mass imposed was a 10-pound
lifting restriction. She applied for a front end assistant job without knowing the physical
requirements of this job. Respondent told her to apply for jobs, indicating they could possibly
be modified to fit herneeds. T. 85. The-managershe met with-told hershe-would basically be
a “front end assistant [who) would need an assistant.” Ultimately, she was told the front end
assistant job could not be modified for her. T. 86. She has never worked in an optical
department at Respondent. She did deal with customers in the bakery department, in terms of
directing them to products, but she never dealt with eyeglasses. T.88. Dan told her to ignore
the written offer of the optical job because it was at a location other than the three she
designated and because he was not sure where the letter originated. T. 89. The fall that led to
the coccyx injury occurred at home, not work. She was off work for a month or so after that
fall. She did not injure her right arm when she fell. T. 89-90.

Under re-cross, Petitioner testified she is not sure how long she worked between the
time she returned to work after the coccyx injury and her accident of August 1, 2012, T. 90.
She believes Dan told her to “dismiss” the offer of the optical department job at the
Schaumburg location. T.90.

Daniel LaVigne testified on behalf of Respondent. LaVigne testified he has worked for
Respondent for eighteen years. T.111. He currently works as the general manager at
Respondent’s Niles location. T. 93. He oversees 240 employees there, managing everything
from sales to member services to finances. T. 93. One of his duties is to help place injured
employees who have work restrictions. T.93. Respondent’s policy is to submit an injured
worker’'s permanent restrictions to the “leave department” and arrange a job assessment
meeting with the worker to see whether his current job can be modified in such a way as to
meet the restrictions. T. 94, 99.

LaVigne testified he is familiar with Petitioner. He and Petitioner never worked together
but he met her “through the job assessment process.” T. 95. He first met with Petitioner on
May 5, 2015. At that meeting, he and Petitioner agreed that, given Petitioner’s restrictions,
Respandent could not accommodate her via her previous cake decorator position. T, 95.

LaVigne testified that, at some point, Respondent offered Petitioner a “non-licensed
optician” position at its Schaumburg location. He indicated he is “somewhat” familiar with the
requirements of this position. It is his understanding that a non-licensed optician helps
customers select and order eyeglass frames and also fits those frames to the customer’s nose
and ears. T. 96. The fitting is done while the optician is seated. T. 97.

LaVigne acknowledged he does not recall discussing the “non-licensed optician” job

offer with Petitioner. If Petitioner testified that he told her to ignore this offer, that would not
make sense to him. T. 98.
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LaVigne testified that an injured worker who is subject to restrictions can sometimes be
accommodated at a location other than his original location if he “requests to have an
expanded job posting notification.” Petitioner requested such a notification. It is his
recollection, based on his review of the minutes of the job assessment meetings, that Petitioner
asked to be notified of job possibilities at Respondent’s Melrose Park, Mount Prospect and
Schaumburg locations. T. 100-101. When he met with Petitioner, he would not have discussed
offers at other locations. T.101. He would have focused on the job he was offering. T. 101.

LaVigne testified he recalls meeting with Petitioner on August 12, 2015. At that
meeting, he offered Petitioner a full-time outside marketer job at the same rate of pay
Petitioner earned as a cake decorator. T. 102. An outside marketer travels to various
businesses within a 5-mile radius of a Respondent warehouse to review the benefits of a
Respondent membership with business owners and their employees. T.102. An outside
marketer might drive to as many as three businesses within that radius on any given workday.
It is also possible that an outside marketer would have no appointments and do no driving on a
particular day. The following exchange then occurred between Respondent’s counsel and
LaVigne:

“Q: Would it have required driving 100 miles a day?

A: | can’timagine, but | would never say never. | would
think exceedingly rare, if ever.”

T. 103. LaVigne testified that the outside marketer job he offered to Petitioner was based at
the Niles facility. T. 103-104.

LaVigne testified he maintains a record of any job assessment meeting he holds. He
identified RX 2 as a signed summary of the minutes of the meeting he had with Petitioner on
August 12. 2015 meeting. He read and signed this summary but did not createit. T. 105. Itis
recollection that Petitioner declined the offer of the outside marketer job. When she declined
the offer, she “referenced something about driving.” T. 105.

LaVigne testified he believes Petitioner attended a third job assessment meeting at
Respondent’s Melrose Park location. Petitioner had expressed interest in a job at that location
and then met with the general manager. He does not know what job Petitioner expressed
interest in. T. 106.

LaVigne testified he is familiar with a Respondent job known as “front end assistant.”
This job is classified as medium to heavy duty. A front end assistant helps customers place their
purchases on a conveyor belt and also helps them load scanned items back into their carts. T.
106. Respondent’s policy is that any item weighing over 15 pounds stays in the cart. T. 107. A
front end assistant job is one that a restricted employee can be accommodated into. T. 107.
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LaVigne testified he believes the third job assessment meeting took place on September
11, 2015. He identified RX 3 as the minutes of that meeting. An outside party would have
typed up these minutes and then submitted them to the Melrose Park general manager and
Petitioner for their signatures. T. 108.

LaVigne testified he is not familiar with the restrictions Petitioner presented to the
Melrose Park general manager at the September 11, 2015 meeting. T. 108.

Under cross-examination, LaVigne acknowledged he did not attend the September 11,
2015 meeting. Petitioner was not offered a front end assistant position at that meeting. T
109. A front end assistant would be regularly required to lift items exceeding 10 pounds in
weight. T. 109. If a customer happened to place an item weighing more than 15 pounds on the
belt, a Respondent employee, meaning either the cashier or the front end assistant, would offer
to return that item to the customer’s cart. T. 110.

LaVigne testified Petitioner would not be required to drive up to 100 milés a day as an
outside marketer. T. 111. LaVigne acknowledged he has never worked as an outside marketer.
T.111. It would not refresh his memory if Petitioner testified he told her to ignore an offer of a
job at the Schaumburg location because Schaumburg was not one of the locations she selected.
T.111. He does not know whether Petitioner worked as a greeter for a few weeks after being
placed on restrictions. He was not working at the Niles location at that time. T.112-113. A
greeter falis into the “member service” job category. A “member service” employee would
rarely, if ever, have to lift anything but might have to lift an item to check underneath it. T. 115.
If such a job was posted and Petitioner responded to the post, Respondent would have brought
her in for a job assessment meeting. T. 115. Petitioner would have learned of every job that
was posted and would have had the first opportunity to post for those jobs. Once Petitioner
posted, the job would be “frozen” until a job assessment meeting was held. T. 116.

Petitioner was called in rebuttal. Petitioner testified that, when she first told LaVigne
about the offer at the Schaumburg location, he told her to ignore the offer, indicating he did
not know how anyone at that location could have obtained her information. T. 120. LaVigne
also told her that an outside marketer might have to drive up to 100 miles per day. T. 120-121.
LaVigne also told her that, if she was required to lift more than 10 pounds while performing a
job, Respondent would provide her with an assistant to perform that lifting. When she met
with the general manager at the Melrose Park location, he told her he would not have someone
available all the time to help her with this. This is why the general manager did not offer her
the front end assistant job. T. 124. She asked Respondent to place her in a greeter job. She E-
mailed one of the women named Julie to ask whether there were any available jobs as a
greeter or a clothes folder and lulie responded that no such jobs were available. T. 125,
Petitioner acknowledged she was aware she had to post for job openings. Julie would send her
a list of available jobs at the Niles, Melrose Park and Mount Prospect locations. Julie told her to
apply for any of these jobs that she wanted to, subject to a job assessment meeting that would
then be held to determine whether the job could be accommodated to meet her restrictions.
T.126. It was after Julie E-mailed her a list of openings at the three locations that she
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expressed interest in the front end assistant job. Later, Julie told her there were no jobs within
her restrictions and stopped sending her listings. T. 126.

Arbitrator’s Credibility Assessment

Respondent maintains that Petitioner’s credibility is undermined by her pre-accident
records (RX 5), which document treatment for work-related anxiety, among other conditions.
While it is clear that Petitioner’s job was causing her some degree of stress, the Arbitrator does
not view that as a valid basis for questioning Petitioner’'s motivation, especially given
Respondent’s limited stipulations to accident, causation and a period of temporary total
disability.

Petitioner provided a detailed and credible description of her cake decorator duties.
Petitioner also credibly testified that she primarily used her dominant right hand to squeeze the
frosting bags so as to create words and designs. Respondent did not refute Petitioner’s
testimony that she spent four to six hours per workday squeezing these bags. This testimony is
bolstered by Dr. Rimington’s initial history, which reflects that Petitioner reported being
required to decorate 34 cakes in a single shift on July 31, 2012.

None of the physicians who treated or examined Petitioner noted symptom
magnification. Dr. Mass testified there was only one occasion on which he was unable to
explain Petitioner’'s symptoms. He was later able to arrive at a diagnosis, i.e., right cubital
tunnel syndrome.

The Arbitrator finds credible Petitioner’s testimony that, per Respondent, she could
have opted to look for accommodated positions only at her original location in Niles. That
Petitioner opted to venture outside that location so as to include locations in Mount Prospect
and Melrose Park weighs in her favor.

Respondent’s witness, general manager LaVigne, candidly acknowledged he did not
recall Petitioner’s restrictions. He also conceded that the outside marketer job that was offered
to Petitioner might have involved driving up to 100 miles in a single day, although he went on to
state that this would be rare. He admitted he has never worked as an outside marketer. He did
not refute Petitioner’s testimony that the cutside marketer position also involved pulling items
from the warehouse. Nor did he refute Petitioner’s testimony that she could have opted to
apply only to jobs at her regular Niles location. He did not directly refute Petitioner’s testimony
that he told her to ignore the offer of a job at a location {Schaumburg] she had not selected. He
conceded he had no recollection of discussing that offer with Petitioner. T. 98. He also
conceded that Respondent did not offer Petitioner a modified version of her original job and
that the front end assistant position Petitioner applied for was outside Petitioner’s restrictions.
Ultimately, LaVigne bolstered Petitioner’s claim rather than Respondent’s defense.

Arbitrator's Conclusions of Law
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Did Petitioner establish a right elbow/arm injury secondary to repetitive trauma manifesting on
August 1, 20127 Did Petitioner establish causation as to her claimed current right elbow and

arm condition of ill-being?

Respondentconcedes Petitioner sustained injuries secondary to repetitive traum
manifesting on August 1, 2012. Respondent also concedes that these injuries gave rise to the
need for surgery performed in 2013 and 2014. T. 4-5. The issue is whether Petitioner’s cake
decorator duties also caused a right cubital tunnel condition. Respondent’s examiner, Dr.
Carroll, acknowledged Petitioner requires surgery for this condition but he does not view the
condition as work-related.

The Arbitrator finds that Petitioner established accident/repetitive trauma and
causation insofar as her current right cubital tunnel condition is concerned. In so finding, the
Arbitrator relies on the following: 1) Petitioner’s detailed and credible testimony that she
primarily used her dominant right upper extremity in performing her cake decorator duties; 2)
the written job description that appears in one of Respondent’s exhibits, which describes
Petitioner as having to frequently perform “power grasping” exceeding 8 pounds of force and
“repetitive hand motions”; 3) the fact that right elbow complaints are documented (by Dr.
Garces of Concentra) as early as August 6, 2012 (PX 1); 4) the fact that Petitioner’s first
surgeon, Dr. Rimington, initially, and reasonably, focused on the pronator tunnel syndrome,
based on the earliest EMG results; 5) Dr. Mass's testimony that different nerve-related
disorders can exist simultaneously and can be “unmasked” as they are treated; 6) the fact that
Dr. Carroll, Respondent’s examiner, diagnosed right cubital tunnel syndrome requiring surgery
and, ultimately, could not completely rule out Petitioner’s work activities as a cause of that
condition; 7) Petitioner’s credible denial of any post-accident right elbow injuries; and 8) the
fact that Petitioner has no left-sided impairment. The Arbitrator believes that, if Petitioner’s
cubital tunnel syndrome was in fact idiopathic or positional, as Dr. Carroll theorized, it would be
bilateral.

The Arbitrator acknowledges that Petitioner has presented different symptoms at
different times. The Arbitrator notes Dr. Mass's testimony that, of the various nerve
syndromes, cubital tunnel, in particular, can vary in its presentation. PX 4 at 32. Dr. Mass did
not view Petitioner’s relative inactivity while off work as a reasonable basis for doubting the
diagnosis.

The Arbitrator views Petitioner’s current right elbow condition of ill-being as multi-
factorial. As Dr. Mass testified, it could be that the therapy and work conditioning Petitioner
performed over time contributed to the development of right elbow symptoms or caused those
symptoms to become more noticeable. The fact that treatment for an undisputed condition
might contribute to the development of another condition does not make that second
condition non-compensable. Under lllinois law, a claimant need only show that work activity
was a cause of her condition. She need not exclude all other potential contributing factors.
Sisbro v. Industrial Commission, 207 1ll.2d 193 (2003).
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s Petitioner entitled to tempaorary total disability benefits from November 7, 2014 through
September 13, 20167

Respondent focuses primarily on Dr. Mass’s note of November 6, 2014 and its allegation
that Petitioner improperly declined job offers in arguing that it is not liable for temporary total
disability benefits from November 7, 2014 through the hearing.

The Arbitrator, having considered Respondent’s arguments and the evidence as a
whole, finds that Petitioner is entitled to temporary total disability benefits during the disputed
period, November 7, 2014 through the hearing. The Arbitrator does not view Dr. Mass as
releasing Petitioner to unrestricted work as of November 6, 2014. When the November 6, 2014
note is placed in context, it is clear that the doctor was referring to his prior light duty release
when he indicated Petitioner could return to work. He emphasized that he had previously
found Petitioner capable of light duty but that Petitioner was still off work because no light duty
had been offered to her. In his previous note, he had stated Petitioner could perform light duty
but no cake decorating. In his November 6, 2014 note, he did not find Petitioner capable of
cake decorating.

This interpretation is bolstered by subsequent notes, in which the doctor recommended
right cubital surgery and re-addressed work capacity. The Arbitrator views Dr. Mass as having
offered a reasonable alternative which Respondent declined to pursue. In his note of June 1,
2015, Dr. Mass expressed criticism of the most recent functionat capacity evaluation, indicating
it did not really replicate Petitioner’s repetitive duties, but offered an alternative, i.e., a very
gradual return to work, with Petitioner initially attempting to resume cake decorating for only
one hour per day and building up duration as tolerated. Respondent could have availed itself of
this option at any time, while continuing to dispute causation, but opted not to do so.
Respondent’s witness, Daniel LaVigne, readily conceded that Respondent declined to refashion
Petitioner’s cake decorator job so as to accommodate her restrictions. RX 1 shows that
Respondent responded to Dr. Mass's suggestion of a gradual return to work by offering
Petitioner a non-bakery job that would require “self-monitoring” in order to meet the existing
restrictions and at a location other than the three Petitioner designated. The Arbitrator views
this offer as disingenuous.

Moreover, Respondent’s own examiner, Dr. Carroll, indicated on September 26, 2014
that Petitioner required more treatment and work restrictions {for her undisputed post-
operative condition) and would not reach maximum medical improvement for another six
months.

In awarding temporary total disability benefits, the Arbitrator also relies on Interstate
Scaffolding v. IWCC, 236 tll.2d 132 (2010} and Sunny Hill of Will County v. IWCC, 2014 IIl.App.3d
LEXIS 454 (3" Dist. 2014). In Interstate Scaffolding, the Supreme Court emphasized that the
“dispositive” issue in determining entitlement to temporary total disability benefits is whether
the claimant’s condition has stabilized. In Sunny Hill, the Appellate Court held that a claimant’s
ability to return to work in some capacity is but one factor to consider in determining whether
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the claimant's condition has stabilized. As of November 6, 2014, Dr. Mass was still
recommending treatment, i.e., therapy, for the conditions he had previously addressed
surgically. He had not yet diagnosed, or recommended surgery for, right cubital tunnel
syndrome. He testified he arrived at this diagnosis with the help of two individuals: Dr. Carroll
and Petitioner, who, ata returmvisit, had less diffuse symptoms-and was-able to hone-in-on
what was bothering her.

Is Petitioner entitled to prospective care?

Based on the foregoing findings as to accident and causation, the Arbitrator grants
Petitioner’s request for prospective care. The Arbitrator awards prospective care in the form of
a return visit to Dr. Mass along with a right cubital tunnel release, assuming the doctor still finds
that surgery to be appropriate.
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Page 1
STATE OF ILLINOIS ) E’ Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4{d))
) SS. D Affirm with changes I:’ Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) Reverse [ ] second Injury Fund (§8(¢)18)
I:I PTD/Fatal denied
I:I Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Gerald T. Morsovillo,

Petitioner,
VS. NO: 10 WC 14721
12 WC 17526
FE Moran Fire Protection, 1 8 E Y‘fg C C @ @ 8 2
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of employment relationship, accident,
notice, causation, temporary total disability, medical expenses, and penalties, and being advised
of the facts and law, reverses the Decision of the Arbitrator in case 12 WC 17526 and modifies
the decision in case 10 WC 14721, as stated below. The Commission further remands case 12
WC 17526 to the Arbitrator for further proceedings for a determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any, pursuant to
Thomas v. Industrial Comm'n, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

Findings of Fact

The Commission hereby incorporates by reference herein the statement of facts contained
in the Arbitration decisions in claims 10 WC 14721 and 12 WC 17526, and notes the following:

Petitioner testified that he worked as a sprinkler fitter for 39 years and that his job
involved installing pipes, valves, fire pumps, dry pipe systems, and control valves for fire
protection systems. (A.23,26).! He indicated that the size of the pipes ranged from one to ten-

! “The Commission notes that for purposes of this decision, pages from the hearing held on 2/27/14 will be designated by the
letter “A™; pages from the 3/25/14 hearing by “B”; pages from the 4/25/14 hearing by “C”; pages from the 7/14/14 hearing by
“D"; and pages from the 9/3/14 hearing by “E.”
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inches in width and from a foot to twenty-feet in length. (A.24-25). He stated the weight of these
pipes varied and could weigh as much as 250 pounds. (A.27). He also noted that these pipes
would typically be installed in the ceilings of buildings, and that he would use wrenches and
drills to mount the hangers for the pipe. (A.27-28). He indicated that the drills he used weighed
between 20 and 25 pounds and that the wrenches were heavier. (A.28). He noted that his duties
as a sprinkler fitter remained basically the same during the 39 years that he worked, although he
noted that the industry is now using some plastic systems that he never installed himself. (A.24),

Petitioner described the process of installing pipes as involving getting the pipe in the
building, laying it out on the floor based on the print designs, and installing the hangers,
Victaulic and screw fittings. (A.31-32). He noted that the pipes were installed with the fittings
on them, and that to get the pipes in the air they would use a lift or man lift. (A.32-33). He
indicated that the first thing that goes up are the cross mains, which come off the fire pump or the
city supply, using the man lift. (T.33). He stated that once they get the pipe at the elevation
called for in the blueprint “... you still have to lift the pipe to get it up into the hangers”, which
he would do by lifting it up off the man lift onto his shoulders. (A.33-34). He indicated that he
would then “catch™ a ring on the pipe on a rod hanging from the ceiling using his arms, shoulders
and legs, and then go on to the next piece of pipe. (A.34). He noted that he would have to
balance the heavier pipes on his shoulder and lift with his legs, and that he “... sometimes
actually put [his] head underneath it and lift{ed] it to catch the ring onto the rod.” (A.35). When
using his head in this fashion, Petitioner stated that he would “... get my body directly
underneath the pipe, get ahold of the ring. It has a button on it that’s threaded. I lift with my
head and catch it with a channel lock.” (A.35). He explained that he would use his head because
he “... just needed that extra half an inch” to keep the pipe in place while he used his hands to
catch the ring on the rod and hold the channel lock. (A.35-36). He agreed that once the pipe is
installed he would begin the process all over again. (A.38).

Petitioner testified that during the period of January to March of 2009 he noticed that he
. was getting pain generating up my neck causing me to get headaches. 1 was getting
weakness in my shoulders and arms.” (A.50). He indicated that he would notice these symptoms
when “[d]riving, taking ladders and power machines out of the truck. Going up the ladders, any
movement with my arms, with like working with a wrench”, particularly while working
overhead and “taking the pipe up.” (A.50). Petitioner testified that he would notice these
symptoms “{e]very day.” (A.51).

113
.

Petitioner testified that he was let go by Respondent in March of 2009 as part of a layoff,
and that he then decided to retire. (A.54). When asked why he decided to retire at that time,
Petitioner stated that “I noted that the trade was getting slow, so instead of trying to get another
job with another company, I retired. And my neck was bothering me more, so I just retired.”
(A.55). Petitioner noted that during the last thirteen (13) years of his career he worked as a
sprinkler fitter foreman for FE Moran Fire Protection, the Respondent herein. (A.38). He noted
that as a foreman he continued installing pipes performing the same installation process he
previously described. (A.39-40). He also indicated that as a foreman he would have to supervise
young apprentices and actually show them the way to do things. (A.40). He noted that during the
last six months of his employment he worked in the service department doing “freeze-ups” —
when client’s pipes freeze due to standing water -- and other service calls. (A.39).
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Petitioner filed two (2) Applications for Adjustment of Claim — the first filed on 4/16/10
alleged a date of accident of 4/7/10 (10 WC 14721) while the second filed on 5/18/12 alleged a
date of accident of 5/26/09 (12 WC 17526). Petitioner represented on both Application forms
that the employer was notified in writing of the respective claimed accident.

Petitioner testified that he had a “general” recollection of having conversations in the
period around March of 2009 regarding his neck complaints with Scott Massoglia, whom he
claimed was his superintendent, or the guy “... who lets me know where I am working at.”
(A.51-52). Petitioner reiterated his claim that Mr. Massoglia was his supervisor at the hearing
held on 9/3/14. (E.11). For his part, Mr. Massoglia claimed that Petitioner never reported to him
and that he never acted as the latter’s supervisor. (C.9). In any event, Petitioner testified that in
general he “[jJust mentioned [to Mr. Massoglia] that my neck was bothering me” and that “[i]n
conversation I just said, my neck is bothering me today.” (A.52). Petitioner stated that he did not
relate these complaints to any of his activities at that point, and that he “[j]ust kept on working.”
(A.52).

Petitioner later testified that he specifically told Mr. Massoglia about his work in relation
to his neck hurting. (E.12). He indicated that “I would tell Scott when I finished the project that
we were doing that my neck was bothering me. It was three or four times because I didn’t work
with him all the time. In service there’s times I worked by myself.” (E.14). Petitioner
acknowledged that he did not ask to fill out an accident report with respect to these complaints at
that time even though he was aware that one needed to be filled out and that he had in fact filled
out one before. (E.14-15).

The record shows that Petitioner visited Dr. William Farrell on 5/26/09 (12 WC 17526).
In a report on that date, Dr. Farrell recorded that “[flor 6 months, [Petitioner] has been having
cervical spine pain to the point where he made an appointment to see me. There is no history of
injury. He retired not long ago as an iron worker. His job clearly has contributed at least in part
to his back condition and to now his neck condition. He denies any arm pain. There is no
numbness or tingling to account for these symptoms. He has restriction with respect to rotation
to both sides. His symptoms are primarily in the midline able to affect both traps and will create
the secondary headaches. Resting will tend to quiet it down, but the minute he is active, will
have reproduction of his symptoms. He denies any recent injurious event. His symptoms are
worse with certain weather as well.” (PX4). X-rays taken on that date revealed “... evidence of
disk narrowing consistent with mild degenerative joint disease but no acute changes noted.”
(PX4). Dr. Farrell recommended outpatient physical therapy and a follow-up appointment in one
month. (PX4).

Seven months later, in a follow-up note dated 12/22/09, Dr. Farrell recorded that
Petitioner “... has no degenerative arthritis of the cervical spine. He has chronic pain in that area
with intermittent episodes of worsening. While he denies.any significant arm pain, he does have
referred pain to the shoulders, like through the trapezius. The patient denies any numbness in the
upper extremities at present...” (PX4). Petitioner was to continue with his medication and
exercises and was instructed to “... make the appropriate appointments in the event his situation
worsens.” (PX4).
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On 4/7/10, Petitioner visited Dr. Anthony Rinella (10 WC 14721). On that date, Dr.
Rinella recorded that Petitioner was “... a 62-year-old sprinkler fitter that was injured at work on
March 10, 2009. He does not recall a specific injury. Over a 4-6 month period he developed
progressive pain in his neck that caused occipital headaches and bilateral trapezial pain. He
stated his job regularly involves lifting heavy pipes up to high levels. At times when he was
unable to lift with his shoulder due to the height of the pipe, he would lift the pipe with his head.
He worked with the same company for many years and feels as though this is a repetitive injury
as opposed to a specific event. He saw Dr. Farrell in March of 2009, right after the injury and
cervical radiographs were taken. He has since retired due to the pain. He rates his pain at 5/10
on a 10-point visual analog scale mostly in the posterior-inferior neck on the left side in trapezial
areas. He has radiating symptoms more distally.” (PX1). Following his examination and review
of imaging studies, Dr. Rinella’s impression was “[c]ervical spondylotic radiculopathy — work
related.” (PX1).

At the hearing held on 2/27/14, when asked when he first realized that his neck condition
might be related to his work activities, Petitioner responded: “I want to say December.” (A.53).
When reminded about his testimony as to his conversations with Mr. Massoglia in March,
Petitioner stated that he believed he realized his neck pain might be related to his work activities
“[i]n March — sorry, in February.” (A.53).

At the hearing held on 9/3/14, Petitioner testified that he first became aware that his neck
problems were the result of his work activities when he saw Dr. Rinella on 4/7/10. (E.10). He
agreed that at that time Dr. Rinella informed him the problem he was having with his neck was
the result of his work as a sprinkler fitter. (E.10-11). He also indicated, once again, that before
he left Respondent’s employ he told Mr. Massoglia “[p]robably three or four times” that he was
having neck pain, and that “[a]fter I performed the duty I was doing, I would say to him when I
got finished with it: The area I've been in really hurt my neck.” (E.11).

Also at the hearing held on 9/3/14, Petitioner agreed that he had previously testified that
when he saw Dr. Farrell in May of 2009 he believed his neck pain was secondary to his work as
a sprinkler fitter. (E.19). He likewise agreed that it was fair to say that his position here today is
that his work activities in 2009 caused his neck pathology. (E.20-21). In addition, Petitioner
noted that Dr. Farrell informed him at that time that his work activities were the cause of his
neck pain. (E.24).

In a report dated 4/19/10, Dr. Faris Abusharif of Pain Treatment Centers recorded that the
patient presented with “... cervical pain which radiates to the bilateral shoulder and occasionally
to the upper extremities... Patient states pain is located in neck, the head. Duration of the
symptoms since one year ago. The patient was employed as a pipe fitter for many, many years
which involved hours daily of having his head in the extended position. This will likely
contribute to facet arthropathy and cervical stenosis. Pain just started, no reason. Injury
occurred from repetitive activity...” (PX2). Following his examination and review of imaging
studies, Dr. Abusharif’s assessment was cervical intervertebral disc displacement. (PX2).

At the time of his deposition, board certified orthopedic surgeon Dr. Rinella testified that
he believed Petitioner had retired due to neck pain, and that his diagnosis at the time of his first
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visit on 4/7/10 was “... work-related cervical spondylotic radiculopathy or a pinched nerve.”
(PX6, p.7). In addition, he noted that it was his understanding that the document entitled
“Sprinkler Fitter Job Elements” for sprinkler fitters Local 281 reflected the work activities that
were described to him by Petitioner. (PX6, p.8). As a result, Dr. Rinella felt that Petitioner’s
work activities as a sprinkler fitter caused or contributed to the diagnosis of cervical spondylitic
radiculopathy, noting that Mr. Morsovillo “... placed heavy emphasis on lifting things to
shoulder height and above, which is listed here, but that was one of the more particularly difficult
maneuvers for him to perform.” (PX6, pp.8-9). Dr. Rinella also agreed that this initial visit on
4/7/10 was the first time he informed the patient that his cervical radiculopathy was related to his
work activities. (PX6, p.9).

The Local 281 “Sprinkler Fitter Job Elements” referred to by Dr. Rinella show that the
job involved installing pipe and various devices for automatic fire protection systems. (PX7).
The normal work day was 7:00 a.m. to 3:30 p.m. with a half hour lunch break, Monday through
Friday. (PX7). It was noted that *“[t]hey work at various jobsites both inside and outside, and are
subject to heights, noise, dampness, heat or cold. Within a day, they use pipe threading
machines, electric drills, hammers, chisels, pipe wrenches; all of which require firm grasping and
repetitive motions. They spend 30% of their time walking or standing and 70% working on
ladders or scaffolds. While performing their job, they may be required to twist, stoop, bend,
squat, kneel, climb stairs, lift objects over their head, or walk on uneven surfaces.” (PX7).

Furthermore, this job description noted that “[w]hen installing pipe, they bend over, pick
up one piece (average length 12 feet), hold it overhead, align the thread with the fitting firmly
grasping and rotating until hand tight. A hanger is then attached to the building structure, and a
pipe wrench 18 or 24 inches in length is used to tighten sufficiently to hold 200 p.s.i. of water
pressure. This task is repeated 80 to 125 times in an average day[’]s work. Because of the above
requirements, there are no light duty or restricted jobs for a sprinkler fitter.” (PX7).

Board certified orthopedic surgeon Dr. Joseph T. Monaco examined Petitioner on 3/10/11
at the request of Liberty Mutual and Respondent #1 (10 WC 14721). (R#1X6, pp.4-9). Dr.
Monaco noted that Petitioner informed him the pain in his neck developed after he retired. (Id.,
p.18). However, Dr. Monaco noted that when Petitioner saw Dr. Farrell in May of 2009 Mr.
Morsovillo informed the latter that his pain had been going on for four to six months, with no
specific injury having occurred at work. (Id., p.18).

Following his examination and review of the medical records, Dr. Monaco testified that
he was of the opinion “... to a reasonable medical certainty that [ saw no proximate cause of Mr.
Morsovillo’s neck and radicular pain related to his work for F.E. Moran Fire Protection.” (Id.,
p.26). He agreed that this would be based on the fact that Petitioner reported no specific trauma.
(Id., pp.26-27). Dr. Monaco also noted that *“... it is my opinion to a reasonable medical
certainty considering medical evidence and Mr. Morsovillo’s specific history that there is not
support for repetitive injury at F.E. Moran Fire Protection as the cause of the subsequent neck
pain following retirement.” (Id., p.27). Dr. Monaco noted that “... there are many other factors
that are more likely to have contributed to his neck pain developing at 63. Age is the most
significant thing ...” (Id., p.31). He later testified that “... this was a[n] age-related degenerative
condition that pre-existed the onset of his complaints, is my opinion.” (Id., p.36).
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Dr. Monaco also indicated that “... the history [Petitioner] gave me was not consistent
with the history in the medical records. The history he gave me was the pain started after he
retired; however, the medical records seem to indicate that it was there for, I would say, three, at
least three to four months while he was working before he retired.” (Id., pp.32-33).

On cross examination, Dr. Monaco agreed that the degenerative changes seen on
Petitioner’s imaging reports weren’t symptomatic. (1d., p.42). However, when asked whether
Petitioner had symptomatic complaints of pain that were consistent with the objective findings
on the imaging studies, Dr. Monaco stated that “... he had complaints and he had findings on an
MRI, and you could try to correlate the two. I mean, you can’t say that every — in other words,
every individual with that kind of finding is not going to have neck pain and everybody with
neck pain doesn’t have to have any, you know, specific findings. It’s you correlate the two. You
never look — you don’t want to look at them separately.” (Id, pp.42-43). He went on to state that
“... there was no smoking gun on those imaging findings.” (Id., p.43).

However, Dr. Monaco agreed that if the history did show that Mr. Morsovillo had
complaints of symptomatic neck pain prior to his retirement then he would be of the opinion that
the work activities could have caused or contributed to that neck pain. (1d., p.44). He also
agreed, despite earlier statements on direct, that there is medical literature in peer-reviewed
journals that suggest overhead lifting and repetitive activities can cause or contribute to
degenerative changes in the neck, although he added that “[t]here’s also evidence that contradicts
that.” (1d., p.45). Dr. Monaco also did not know whether his review of the medical records
included the description of Petitioner’s job activities and the fact that his neck pain predated his
retirement as contained in Dr. Rinella’s records. (Id., p.47). He also conceded that his report
does not mention that Dr. Abusharif had noted Petitioner had complaints of neck pain over a year
ago and that the pain had started from repetitive activities. (Id., pp.47-48). While Dr. Monaco
agreed with the recommendation for surgery, he noted that he does not perform spine surgery
himself. (Id., p.58). On re-direct, Dr. Monaco agreed that this was age-related degenerative
findings about the cervical spine that were unrelated to his work for F.E. Moran. (I1d., p.63).

On re-cross, Dr. Monaco reiterated that “[i]t is my opinion that in this case that the
degenerative changes, which were mild in nature, were not caused by his work-related activity.”
(Id., p.64). He indicated this opinion is based on “... the history given to me that he had not
developed pain until after retirement.” (Id., p.65). However, he noted that “... if you change the
information, I might change my opinion.” (Id., p.65). Dr. Monaco also stated that “... I put more
credence in the history he gave Dr. Farrell than the history he gave me.” (Id., p.67). He went on
to state that “... I can’t eliminate the history he gave me, and I used that information to make my
opinion; but I'm aware in my mind it’s information that he gave Dr. Farrell, you know, within
two months after he retired is more credible than what he gave me a year later.” (Id., pp.67-68).
Furthermore, Dr. Monaco agreed that work activities are one of many multi-factoral reasons that
cause neck pain, and that he believed Petitioner’s work activities, such as overhead lifting, was
one of the factors that contributed to the neck pain that he ultimately sought treatment for with
Dr. Farrell. (Id., p.70). On further redirect, Dr. Monaco agreed that once you remove work as a
factor in neck pain, then it ceases to be a factor. (Id., p.71). Thus, since Petitioner last worked in
March of 2009, Dr. Monaco agreed that it would cease to be a risk factor after that date. (Id.,

p.71).
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At the request of Respondent #2 (12 WC 17526), Petitioner was examined by board
certified orthopedic surgeon Dr. Alexander J. Ghanayem on 4/8/13. (R#2X3, p.5). Dr.
Ghanayem recorded a history of neck pain starting 4/7/10 due to long-term lifting as a sprinkler
fitter, having retired in 2009. (Id., p.8). Dr. Ghanayem noted that he reviewed the records and
found “[fJrom a structural standpoint, the MRI showed multiple levels of cervical spondylosis.
My review of that MRI scan revealed that it was age appropriate. That for a guy between 60 and
70, to show this degree of arthritis, it was not excessive. He didn’t distinguish himself in a
negative or positive way. He just had standard old-guy spondylosis.” (Id., pp.11-12). As a
result, Dr. Ghanayem did not believe there was a causal connection “.., between [Petitioner’s]
work and his soft tissue neck symptoms and his arthritis.” (Id., p.13). He indicated that it “makes
sense” if Petitioner gave a history of his symptoms progressing over the past year even though he
was not working during that time, noting that “... the fact it is getting worse over the past year as
he is getting older with his problem is kind of typical. It’s not a surprise.” (Id., pp.13-14).

On cross, Dr. Ghanayem noted that he could not specificaily recall whether he reviewed
any records from Drs. Farrell or Rinella. (Id., p.21). He also noted that he could not recall if he
reviewed a job description in this case, but that he has seen a job description for a sprinkler fitter
before. (Id.). He noted that “[o]bviously a lot of the work is done overhead because you don’t
put sprinklers in floors, but you put them in ceilings.” (Id., p.22). He indicated that he did not
know how long Petitioner worked as a sprinkler fitter, or how long he worked for F.E. Moran.
(Id., pp.22-23). He also did not recall whether he asked Petitioner to describe his job duties or
job activities or if Petitioner did so himself. (1d., p.24).

When asked whether his opinions would change if he learned the neck pain developed
before Petitioner retired, Dr. Ghanayem testified that “[i]f he had pain in his neck while at work,
you could have soft tissue pain while at work depending on the job you have.” (Id., pp.26-27).
Dr. Ghanayem indicated that Petitioner had “radiographic spondylosis”, but did not have
symptomatic spondylosis. (Id., p.28). He noted that “[i]f the sprinkler fitter job is going to
aggravate his condition, the type of aggravation you will have is when working overhead and
causing extension-type problems to the cervical spine, you will reproduce radiculopathy from a
neuro-compressive lesion. That’s the type of aggravation you could get from sprinkler fitting
type of work.” (Id., pp.34-35).

Conclusions of Law

An employee seeking benefits for gradual injury due to repetitive trauma must meet the
same standard of proof as a petitioner alleging a single, definable accident. Three “D" Discount
Store v. Industrial Commission, 144 1l1.Dec.794, 797, 556 N.E.2d 261, 264 (Ill. App. 4 Dist.
1989). The Petitioner must prove a precise, identifiable date when the accidental injury
manifested itself. “Manifested itself” means the date on which both the fact of the injury and the
causal relationship of the injury to the petitioner's employment would have become plainly
apparent to a reasonable person. Three "D" Discount Store, 144 1ll.Dec.at 797, citing Peoria
County Belwood Nursing Home v. Industrial Commission (1987), 115 Ill. 2d 524, 505 N.E.2d
1026. The test of when an injury manifests itself is an objective one, determined from the facts
and circumstances of each case. Luttrell v. Industrial Commission (1987), 154 11l App.3d 943,
507 N.E.2d 533.
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“By their very nature, repetitive-trauma injuries may take years to develop to a point of
severity precluding the employee from performing in the workplace. An employee who
discovers the onset of symptoms and their relationship to the employment, but continues to work
faithfully for a number of years without significant medical complications or lost working time,
may well be prejudiced if the actual breakdown of the physical structure occurs beyond the
period of limitation set by statute. Similarly, an employee is also clearly prejudiced in the giving
of notice to the employer if he is required to inform the employer within 45 days of a definite
diagnosis of the repetitive-traumatic condition and its connection to his job since it cannot be
presumed the initial condition will necessarily degenerate to a point at which it impairs the
employee's ability to perform the duties to which he is assigned. Requiring notice of only a
potential disability is a useless act since it is not until the employee actually becomes disabled
that the employer is adversely affected in the absence of notice of the accident.” Oscar Maver &
Co. v. Industrial Commission, 126 1ll.Dec. 41, 43, 176 11l. App. 3d 607, 611, 531 N.E.2d 174,
176 (Ill.App.4 Dist.).

Based on the above, and the record taken as a whole, the Commission reverses the
decision of the Arbitrator in claim 12 WC 17526 and finds that Petitioner proved by a
preponderance of the credible evidence that he sustained accidental repetitive trauma-type
injuries arising out of and in the course of his employment as of 5/26/09. The Commission notes
that while Petitioner’s testimony is admittedly confusing as to the date he first equated his neck
complaints to his work activities, the record shows that he did not seek treatment and was not
informed by a physician that his condition was likely due to his work activities until he visited
Dr. Farrell on 5/26/09. At that time, Dr. Farrell recorded that Mr. Morsovillo’s job ... clearly
has contributed at least in part to his back condition and to now his neck condition.” (PX4).
Likewise, Dr. Abusharif, in his report dated 4/19/10, recorded that Petitioner’s neck complaints
had begun a year earlier, that he had been *...employed as a pipe fitter for many, many years
which involved hours daily of having his head in the extended position” and that the “[i]njury
occurred from repetitive activity...” (PX2).

More importantly, the evidence shows that Petitioner’s job as a sprinkler fitter over the
course of 39 years entailed the frequent and repetitive use of his arms, shoulders and neck
overhead while installing and securing heavy pipes in the ceilings of buildings. Furthermore,
there is no evidence to suggest that Petitioner had any symptoms relative to his neck prior to
January of 2009, when he claimed he started noticing same, or that he sought treatment for any
such complaints before his initial visit to Dr. Farrell on 5/26/09. As a result, the Commission
finds that Petitioner proved by the preponderance of the evidence that he sustained accidental
injuries arising out of and in the course of his employment, and that said injuries manifested
themselves as of 5/26/09 (12 WC 17521).

The Commission further finds that Petitioner’s current condition of ill-being is causally
related to the accident on 5/26/09 based upon the opinions and records of Drs. Farrell, Abusharif
and Rinella. Along these lines, Dr. Rinella opined that Petitioner’s work activities as a sprinkler
fitter caused or contributed to the diagnosis of cervical spondylitic radiculopathy, noting that Mr.
Morsovillo “... placed heavy emphasis on lifting things to shoulder height and above, which is
listed [in the job description at PX7], but that was one of the more particularly difficult
maneuvers for him to perform.” (PX6, pp.8-9). In addition, Drs. Farrell and Abusharif also
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referenced the job-relatedness of Petitioner’s cervical complaints in their office notes dated
5/26/09 and 4/19/10, respectively. (PX4, PX2). Even Respondents’ §12 examining physicians,
Drs. Monaco and Ghanayem, seemed willing to concede that Petitioner’s work activities could
have contributed to his cervical injury. Indeed, Dr. Monaco agreed that if the history showed
Petitioner had complaints of symptomatic neck pain prior to his retirement then he would be of
the opinion that the work activities could have caused or contributed to that neck pain. (R#1X6,
p-44). Similarly, Dr. Ghanayem acknowledged that “[i]f he had pain in his neck while at work,
you could have soft tissue pain while at work depending on the job you have” and that “[i]f the
sprinkler fitter job is going to aggravate his condition, the type of aggravation you will have is
when working overhead and causing extension-type problems to the cervical spine, you will
reproduce radiculopathy from a neuro-compressive lesion. That’s the type of aggravation you
could get from sprinkler fitting type of work.” (Id., pp.26-27,34-35). And while Dr. Ghanayem
ultimately did not believe there was a causal relationship between Petitioner’s cervical condition
and his work, he could not recall whether he had reviewed any job description in this case or
even how long Petitioner had worked as a sprinkler fitter, although he did allow that “[o]bviously
a lot of the work is done overhead because you don’t put sprinklers in floors, but you put them in
ceilings.” (R#2X3, pp.21-24). As a result, the Commission chooses to place greater weight on
the opinions of Dr. Rinella, Farrell and Abusharif to the effect that a causal relationship exists
between Petitioner’s current cervical condition and the accident of 5/26/09.

Based on the above, the Commission finds the claimed accident of 4/7/10 (10 WC
14721), or the date of his first visit to Dr. Rinella, represented a continuation of his ongoing
symptoms and treatment relative to his compensable repetitive trauma injuries and not an
accident per se. As a result, the Commission affirms the Arbitrator’s decision in claim 10 WC
14721 to the extent that Petitioner failed to prove he sustained accidental injuries arising out of
and in the course of his employment on 4/7/10, and failed to prove that his current condition of
ill-being is causally related to said claimed accident. Instead, for the reasons stated previously,
the Commission chooses to assign liability to claim 12 WC 17526 exclusively.

Furthermore, the Commission finds that an employment relationship existed between the
parties with respect to both claimed dates of accident, specifically 5/26/09 (12 WC 17526) and
4/7/10 (10 WC 14721). The Commission notes that the question of whether an employment
relationship existed at the time of the accident is one of fact. Labuz v. Ill. Workers' Comp.
Comm’n, 981 N.E.2d 14, 366 IIl. Dec. 949 (1* Dist. 2012). While both the alleged dates of
accident admittedly post-date Petitioner’s last day of work for Respondent, the evidence shows
that the repetitive activities that formed the basis for each claim, and which ultimately resulted in
the cervical injury in question, occurred during the term of Petitioner’s employment with
Respondent. Indeed, the Arbitrator even noted that if he had found accident and causation in
claim 12 WC 17526 “... a finding of an employee/employer relationship would be appropriate.”
(Arb.Dec. [12 WC 17526], p.9). As a result, the Commission modifies the decisions of the
Arbitrator to show that an employee-employer relationship existed between Petitioner and
Respondent on both claimed dates of accident.

In addition, the Commission finds that notice cannot be used by the Respondents herein
to deny compensation in this matter. The Commission notes that §6(c) of the Act requires the
claimant to give notice of the accident “to the employer as soon as practicable, but not later than
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45 days after the accident.” 820 ILCS 305/6(c) (West 2010). §6(c) further provides that “[njo
defect or inaccuracy of such notice shall be a bar to the maintenance of proceedings on
arbitration or otherwise by the employee unless the employer proves that he is unduly prejudiced
in such proceedings by such defect or inaccuracy.” Id. A claim is only barred if no notice
whatsoever has been given. Silica Sand Transport, Inc. v. Industrial Comm'n, 197 1ll. App. 3d
640, 651, 554 N.E.2d 734, 742, 143 111. Dec. 799 (1990).

In the present matter, the Commission notes that both Respondents claimed a credit
pursuant to §8(j) of the Act for medical bills paid totaling $49.90. (See Arb.Ex.#1 & #2). The
record shows that this amount corresponds to a bill that was paid by Blue Cross/Blue Shield on
6/12/09 for services provided by Dr. Farrell at Parkview Orthopedics on 5/26/09, the claimed
date of accident in 12 WC 17526. This payment by Respondent’s group insurer results in the
tolling of the statute pursuant to §8(j) of the Act, and evidences effective notice on the part of
Respondents, including the workers’ compensation carriers and their insureds herein. In this
respect, the Commission notes that the insurance carrier may be made a party to the proceedings
to which the employer is a party, pursuant to §4(g) of the Act. (See also Eguitable Casualty
Underwriters v. Industrial Com., 322 Ill. 462, 153 N.E. 685 (Ill. 1926). By extension, the
Commission finds that the group carrier in this case had notice of the injury, as evidenced by the
payment of Dr. Ferrell’s bill, and that said notice imputes to all party opponents, including the
employer and its workers’ compensation carriers. Furthermore, there is no evidence to suggest
that either Respondent or the workers compensation carriers were unduly prejudiced in the
defense and/or investigation of these claims by reason of any deficiencies in said notice. As a
result, the Commission modifies the decisions of the Arbitrator to find that adequate notice was
provided by Petitioner to the employer/carriers in both claims.

The Commission also finds, based on the above findings as to accident et al, that
Petitioner is entitled to reasonable and necessary medical expenses as set forth in PX10 through
PX19, pursuant to §8(a) and the fee schedule provisions of §8.2 of the Act, with a credit to
Respondent for any and all amounts paid on account of the injury.

In addition, the Commission finds that Petitioner is entitled to temporary total disability
benefits from 4/12/12, the date of the first office note referencing the imposition of work
restrictions, through the last hearing date at arbitration on 9/3/14, for a period of 125 weeks. The
Commission notes that while the evidence shows Petitioner did in fact retire from F.E. Moran
effective 4/1/09, with his last day of work occurring on 3/16/09, Petitioner credibly testified that
he was let go by Respondent in March of 2009 as part of a layoff and that he subsequently
decided to retire thereafier due to the slowness of the trade and his ongoing neck complaints.
{A.55). Dr. Rinella likewise indicated, in an office note dated 4/7/10 as well as at his deposition,
that Mr. Morsovillo had retired due to neck pain. (PX1; PX6, p.7). However, the record is
devoid of any reference to any restrictions being imposed upon Petitioner by any of his medical
providers with respect to his cervical condition until Dr, Rinella’s office note dated 4/12/12
wherein he ordered Mr. Morsovillo to “... continue his current work restrictions and follow-up
with me in the near future. (PX1). Similarly, Dr. Farrell’s and Dr. Abusharif’s records are silent
as to Petitioner’s ability to work following the accident, noting only that he was retired. (PX2,
PX4). Petitioner eventually underwent surgery at the hands of Dr. Rinella on 6/18/14 in the form
of an anterior cervical discectomy at C5-C6, C6-7 and anterior cervical fusion at the same levels.
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(PX1). Thereafter, in an office note dated 7/3/14, Dr. Rinella’s physician assistant, Douglas
Stevens, recorded that Petitioner “... will remain off work at this time.” (PX1). There is no
indication that Dr. Rinella has released Petitioner to return to work with or without restrictions
since. As a result, the Commission finds that Petitioner was temporarily totally disabled from
4/12/12 through 9/3/14, for a period of 125 weeks.

The Commission also corrects the Arbitrator’s decisions to find that Respondent is
entitled to a credit for TTD paid in the amount of $132,369.08 (not $132,902.40) given the
parties’ stipulation, made at the time of the 7/14/14 hearing, to amend the Request for Hearing
forms (Arb.Ex.#1 & #2) to reflect said amount. (D.7).

Finally, the Commission declines to award penalties in this matter given that legitimate
issues of law and fact existed between the parties, especially with respect to Petitioner’s burden
of proof as to accident, notice and causation, as discussed above. Accordingly, Petitioner’s
request for additional compensation pursuant to §19(k) and §19(1) and attorneys’ fees pursuant to
§16 of the Act is hereby denied.

All else is otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision
in claim 12 WC 17526 is reversed, and the decision in claim 10 WC 14721 dated April 4, 2017 is
hereby modified, as stated herein.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
in claim 12 WC 17526 the sum of $1,135.00 per week for a period of 125 weeks, that being the
period of temporary total incapacity for work under §8(b), and that as provided in §19(b) of the
Act, this award in no instance shall be a bar to a further hearing and determination of a further
amount of temporary total compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
in claim 12 WC 17526 reasonable and necessary medical expenses as set forth in PX10-PX19,
pursuant to §8(a) and the fee schedule provisions of §8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this matter (12 WC 17526)
be remanded to the Arbitrator for further proceedings consistent with this Decision, but only
after the latter of expiration of the time for filing a written request for Summons to the Circuit
Court has expired without the filing of such a written request, or after the time of completion of
any judicial proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any, in claim 12 WC 17526.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behaif of Petitioner on account of said accidental injury
pursuant to §8(j) of the Act; provided that Respondent shall hold Petitioner harmless from any
claims and demands by any providers for which Respondent is receiving credit under this order.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

patep.  FEB 8- 2018
0:12/12/17
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Micl‘-;ael J. Brennan

DISSENT

I respectfully dissent from the Majority’s opinion reversing the Arbitrator’s decision. I find
Arbitrator Huebsch’s decision to be thorough and well reasoned. Particularly persuasive are the
arbitrator’s detailed findings regarding causation and Petitioner’s credibility. I give great weight
to Arbitrator Lammie’s contemporaneous observations of Petitioner at trial and his analysis
based on Petitioner’s numerous medical records and histories. I would affirm and adopt this
decision.

Kevin W. Lambém
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On 8/2/2016, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.39% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

0391 HEALY SCANLON LAW FIRM
KEVIN T VEUGELER

111 W WASHINGTON ST SUITE 1425
CHICAGO, IL 60602

0560 WIEDNER & McAULIFFE LTD
BRIAN J KOCH

ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606
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STATE OF ILLINOIS ) D Injured Wockers™ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (58(2)
COUNTY OF COOK ) [ ] Second Injury Fund (§8(c)18)
IZ Mose of the above

ILLINOIS WORKERS? COMPENSATION COMMISSION
ARBITRATION DECISION

19(b)
Gerald T. Morsovillo Case # 10 WC 014721
Employee/Putitioner
v, Consolidated cases: 12 WC 017526
F.E. Moran Fire Protection
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Milton Black, and Jeffrey Huebsch, Arbitrators of the
Commission, in the city of Chicago, on 02/27/2014, 03/25/2014 and 04/25/2014, 07/14/2014 and
09/03/2014, respectively. Afier reviewing all of the evidence presented, the Arbitrator hereby makes

findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. IZ] Was there an employee-employer relationship?
, E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. What was the date of the accident?

. Was timely notice of the accident given to Respondent?

C
E
F. Is Petitioner's current condition of ill-being causally related to the injury?
G. |:] What were Petitioner's earnings?
H. |:| What was Petitioner's age at the time of the accident?

EI What was Petitioner's marital status at the time of the accident?

L
1. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
Ored {1 Maintenance X TTD

M. | Should penalties or fecs be imposed upon Respondent?
N, D [s Respondent due any credit?
0. D Other

FCAbRYec 19th) 2000 NI, Runelolph Strecr BS-200 Chicago, LG0T 312310600 Talt five ¥66°353-3003  Websie, waninee il gow
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On the date of accident, 4/7/10, Respondent was operating under and subject to the provisions of the Act,

FINDINGS

On this date, an employee-employer relationship did not exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $88,529.22; the average weekly wage was $1,702.49.

On the date of accident, Petitioner was 62 years of age, married with 0 dependent children.

Respondent /as not paid all reasonable and necessary charpes for all reasonable and necessary medical services.

Respondent shall be given a credit of $132,902.40 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $132,902.40.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Claim for Compensation denijed. Petitioner failed to prove that he sustained accidental injuries which
arose out of and in the course of his employment by Respondent on April 7, 2010 and failed to prove a
causal connection between his employment and his current condition of ill-being regarding his cervical
spine.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Perition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not acerue,

August 1, 3016

Stgnature of Arbitrator Dae

ICArbDee ) by

AUG 2 - 2016



G. T. Morsovillo_v. F. E. Moran, etc. , 10 WC 014721 ﬁ 8 I 1{3‘\] C C @ @ 8 2

INTRODUCTION

This matter was tried with a consolidated matter, Case No. 12 WC 017526, Petitioner’s claims
allege repetitive trauma to the cervical spine. An accident date of April 7, 2010 is alleged in this case.
An accident date of May 26, 2009 is alleged in Case No. 12 WC 017526. Respondent was represented by
different counsel in each case. Compensability is disputed in both cases, Arbitrator Black presided in the
hearings of February 27, 2014, March 25, 2014 and April 25, 2014, Arbitrator Huebsch presided in the
hearings of July 14, 2014 and September 3, 2014. The Parties agreed that a total of $132,902.40 in
compensation benefits have been paid regarding both cases.

Decisions will be entered in Case No. 10 WC 014721 and 12 WC 017526, concurrently.

STATEMENT OF FACTS

Petitioner worked as a sprinkler fitter for 39 years. He worked for Respondent for 13 years. He wasa
sprinkler fitter foreman when he retired, effective Aprill, 2009. Petitioner’s date of birth is April 8, 1947. In
the last 6 months of his work for Respondent, Petitioner worked in the service department. Petitioner testified
that he was laid off by Respondent in March of 2009 and he chose to retire. The trade was slowing down,
Petitioner had neck pain and he did not want to start with a new employer. Therefore, he chose to retire.
Petitioner is 2 member of Local 281, Sprinkler and Pipe Fitters Union.

The trade of sprinkler fitter is a very physical job. Petitioner would install pipe and various devices for
automatic fire protection systems. He installed pipes, valves, fire pumps, dry pipe systems, control valves and
worked with various sized pipe, from one inch to ten inch. He would work with various lengths of pipe, from
one foot to twenty feet long. The pipes could weigh 250 pounds. Most of Petitioner’s work installing pipes
would be overhead. He would use various wrenches and drills. He would bend his head back to look at the
work that he was performing. Sometimes, Petitioner would have to hold a pipe up with his head. Other times,
Petitioner would lift a pipe to his shoulder and then lift the pipe up to fit it in a hanger. (Px. 7,8, 9) Petitioner is
right handed.

Petitioner testified that he experienced 9/10 neck pain beginning in February to March 2009. The pain
remained even afier he retived.

Petitioner first received treatment for cervical spine complaints by Dr. William Farrell of Parkview Orthopedics
on May 26, 2009. Dr. Farrell charted that Petitioner had been a patient previously and that for six months he
had been having cervical spine pain to the point where he had to make an appointment. Petitioner described no
history of injury and he retired not long ago as an “ironworker”. Dr. Farrell did not chart that Petitioner retired
due to neck pain complaints. Dr. Famrell said that Petitioner's job clearly has contributed at least in part to his
back condition and now to his neck condition. Petitioner denied any arm pain and had no numbness or tingling.
Petitioner had restrictions with respect to neck rotation to both sides and his symptoms were primarily in the
midline. Petitioner denied any recent injurious event and stated that his symptoms are worse with certain
weather as well. Dr. Farrell noted that Petitioner's motion was restricted particularly with rotation of the
cervical spine. X-rays showed some evidence of disk narrowing consistent with mild degenerative joint disease
with no acute changes noted. Dr. Farrell diagnosed Petitioner with mild DID of the cervical spine without acute
changes. Dr. Famell recommended that Petitioner start with outpatient physical therapy to control his
3
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symptoms. Dr. Farrell recommended a one month follow up and an MRI might be an option if Petitioner was
not responding to treatment. Petitioner returned on December 22, 2009 for follow up evaluation with respect to
his cervical spine. Dr. Farrell's chart actually states that the patient “has no degenerative arthritis of the cervical
spine.” This is assumed to be a typing error, as the exam is consistent with cervical spine arthritis. Petitioner
was noted to have chronic pain in the area with intermittent episodes of worsening pain of the cervical spine.
Dr. Farrell noted that Petitioner's pain proceeded through the shoulders likely through the trapezius. Dr. Farrell
diagnosed Petitioner with cervical spine pain and recommended that Petitioner should continue on medication
only as needed. Dr. Farrell suggested a return to his care as needed and charted that the patient knows to make
appropriate appointments in the cvent his situation worsens. Dr. Farrell noted that MRI imaging would be an
option as well as physical therapy if Petitioner's symptoms persist. (Px. 4, R2x. 4)

In March of 2010, Petitioner sought treatment with Dr. Anthony Rinella. Petitioner filled out a Spine
Patient Questionnaire and several other documents on March 26, 2010. The questionnaire indicates that the
patient had neck pain for 1 year. The pain started on March 10, 2009. Previous spinal injury was denied,
although Petitioner said that he had back surgery in 1995. Petitioner's daughter had referred Petitioner to Dr.
Rinella. Petitioner testified that he did not follow up with Dr. Farrell because he wanted to treat with a spine
surgeon. He had previously seen Dr. Farrell for low back pain in 2008 and had undergone a lumbar fusion with
a doctor from Parkview in 1996, (R2x. 4) Petitioner filled out another form advising that his primary insurance
was Blue Cross/Blue Shield and that he had an attorney (Kevin Veugeler) “involved in his case.” (Px. 1, R2x. 1)
Petitioner was sent for an MRI of the c-spine, which was done on March 26, 2010.

Petitioner was first seen by Dr. Rinella on April 7, 2016. Dr. Rinella noted that Petitioner was a 62-year-
old sprinkler fitter who was injured at work on March 10, 2009. The patient did not recall a specific injury.
Over a four to six month period he developed progressive pain in his neck that caused occipital headaches and
bilateral trapezial pain. The patient stated that his job regularly involved lifting heavy pipes up to high levels
and that at times when he was unable to lift with his shoulders due to the height of the pipe he would Jift with
the pipe on his head. Petitioner worked for the same company for many years and feels as though this was a
repetitive injury as opposed to a specific event. He saw Dr. Farrell in March of 2009, right after the injury and
cervical radiographs were taken. He has since retired due to the pain. Petitioner rates his pain at a five out of
ten on a one point visual analog scale. X-rays showed mild depenerative disk disease and the cervical spine
MRI showed C4-5 bilateral foraminal stenosis and C5-6 central foraminal stenosis. Dr. Rinella diagnosed
Petitioner with work related cervical spondylotic radiculopathy. Dr. Rinella believed the symptoms were classic
for cervical radiculopathy and that when Petitioner was evaluated by Dr. Farrell on May 26, 2009 he had similar
symptoms. Dr. Rinella noted that Petitioner's retirement has not allowed his symptoms to resolve. Dr. Rinella
recommended physical therapy, traction program and a series of epidural injections. (Px. 1)

On April 19, 2010, Dr. Farris Abusharif provided the first of the injections. Petitioner described a one
year duration of pain in his neck that he described as shooting and worse at night during usual sleep hours. Dr.
Abusharif recorded that Petitioner was employed as a pipefitter for many years which involved hours daily of
having his head in an extended position. Dr. Abusharif noted that this would likely contribute to facet
arthropathy and cervical stenosis. Dr. Abusharif noted that Petitioner's pain started with no reason and that his
injury occurred from repetitive activity. Dr. Abusharif provided injections to Petitioner at the C5-6 level on
April 19, May 3 and May 17, 2010. On June 4, 2010, Petitioner returned to Dr. Abusharif for follow up after
the series of cervical epidural steroid injections. Petitioner reported no change in his symptoms following the
injections and that his pain level remained the same. Dr. Abusharif indicated that Petitioner's pain was likely of
a facet origin. Dr. Abusharif recommended physical therapy for cervical spine stabilization and range of motion
but if the therapy did not provide relicf, a cervical facet joint injection or possible medial branch block would be
necessary with the possibility of a radio frequency ablation. (x. 2)
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Petitioner began physical therapy on July 1, 2010 at Flexion Rehabilitation. Petitioner complained of
develnping cervical pain two months afier retiring indicating that he had pain in his neck, severe headaches and
muscle spasms. Physical therapy for passive intervertebral joint mobility was initiated. (Px. 3)

On August 4, 2010, Dr. Abusharif performed a cervical medial branch block at C5 and C6 on the left
and right. On August 26, 2010, Petitioner returned to Dr. Abusharif with continued neck pain with radiation to
his head. Petitioner described the pain as shooting with symptoms at a five out of ten along the entire neck. Dr.
Abusharif recommended a cervical radial frequency ablation at C4, C5 and C6 bilaterally. Dr. Abusharif
performed the ablation on September 27, 2010 at Pain Treatment Centers of linois. Following the ablation, on
October 14, 2010, Petitioner returned to Dr. Abusharif with noticeable improvement. Petitioner described some
neck discomfort but described improvement from before the ablation. Dr. Abusharif noted that Petitioner was
two weeks post ablation of the cervical medial branch nerves at C5 and C6 bilaterally with 50% reduction in
pain levels and full range of motion. Dr. Abusharif indicated that it would be possible for the medial branch
nerves to regenerate and that future treatments may be necessary after ten to twelve months. (Px. 2)

On December 3, 2010, Petitioner returned to Dr. Rinella. Petitioner advised Dr. Rinella of significant
improvement following Dr. Abusharif's medial branch blocks. However, Petitioner continued to have pain here
and there and felt that it was becoming more progressive in the posterior cervical spine. Dr. Rinella appreciated
full range of motion in his neck and opined that Petitioner was neurologically intact. Dr. Rinella discussed
another medial branch block versus consideration of a cervical decompression. Dr. Rinella recommended a new
MRI scan of the cervical spine before considering any further interventions. Dr. Rinella found no reason to
place petitioner on any restrictions as of December 3, 2010. Px. 1)

Petitioner underwent the MR1 of the cervical spine on February 17, 2011, which was indicative of
multilevel degenerative changes in the cervical spine. At C6-7, there was a central focal disk protrusion
measuring four millimeters in diameter abutting and displacing the cord and narrowing the central canal. (Px. 1)

On February 22, 2011, Dr. Rinella charted that Petitioner had progressive trapezial pain afler a work
related injury on March 10, 2009. The patient was initially evaluated by Dr. Farrell, who noted his posterior
cervical headaches and bilateral trapezial tendemess. Petitioner felt as though he has maximized conservative
management with physical therapy. Dr. Rinella noted that Petitioner's cervical spine MRI demonstrated C5-6
and C6-7 disk protrusions and spondylosis. Dr. Rinella believed Petitioner's pain was related to many years of
working as a pipefitter. Dr. Rinella noted that Petitioner was a very stoic man, who for many reasons has
avoided significant evaluation of his posterior cervical headaches and trapezial symptoms. Dr. Rinella noted
that the epidural steroid injections confirm that his pain represents a cervical spondylitic radiculopathy. Dr.
Rinella recommended a C5-6 and C6-7 anterior cervical diskectomy and fusion. (Px. 1}

On March 17, 2011, Petitioner returned to Dr. Abusharif with complaints of neck pain and headaches.
Dr. Abusharif noted that Petitioner was likely to undergo surgical intervention at some point but not in the very
near future and, therefore, Petitioner wished to have some interventions performed which would reduce his pain.
Dr. Abusharif recommended a radial frequency ablation of the medial branch nerve at C4, C5 and C6. Dr.
Abusharif performed the procedure on April 21, 201 1. Petitioner returned to Dr. Abusharif's care on May 3,
2011 with continued complaints of arm pain and neck pain. Petitioner reported two days of relief and no
significant change in symptoms located in the cervical spine. (PX. 2)

Petitioner returned to Dr. Rinella on March 9, 2012 with complaints of posterior headaches. Dr. Rinella
charted a new date of accident on this date. Petitioner continued to have complaints of pain “after a work
5
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related injury (4/7/10).” Dr. Rinclla recommended a new cervical MRI and surgery or an FCE would be
considered thereafter. Dr. Rinella’s records do not reveal a renson for the change in accident date from March
10, 2009 to April 7,2010. (Px. 1)

On April 12,2012, Petitioner returned to Dr. Rinella and the date of accident was again charted as April
7, 2010. Dr. Rinella noted that Petitioner's pain has been more variable and that he complains of lumbar back
pain after no particular injury. Dr. Rinella diagnosed Petitioner with a cervical spondylitic radiculopathy and a
lumbar spine strain after lumbar fusion. Dr. Rinella indicated that that he was doing his best to avoid a cervical
fusion and that Petitioner would continue his current work restrictions and follow up in the near future. On May
3, 2012, Dr. Rinella opined that he did not believe that Petitioner required any specific surgical intervention at
the time and recommended continued care by Dr. Abushariff, (Px. 1)

Petitioner did not retum to Dr, Rinella until September 25, 2013, when he complained of pain at a 9/10
scale with continued treatment with Dr. Abushariff. Dr. Rinella noted that Petitioner's cervical radiculopathy
was increasing over time. Dr. Rinella opined that he would likely require a cervical discectomy and fusion. Dr.
Rinella recommended a new cervical MRI. The MRI was performed on May 1, 2014, The MRI showed
development of disc bulge at the midline posterior protrusion with thecal sac and cord effacement as well as
disc bulges with canal narrowing at C4/C5 and C5/C6. (Px. 1)

Dr. Rinella recommended an ACDF and performed the surgery on June 18, 2014 at Silver Cross
Hospital. (Px. 5) The reason for the surgery was: “67 yo gentleman with a cervical radiculopathy afier an
injury.” The procedure was ACDF with instrumentation and cage and spinal allograft at C5-C6 and C6-C7, (Px.
1}

Petitioner retumed to Dr. Rinella on July 3, 2014 with reporis of doing well post-operatively. Dr.
Rinella authorized Petitioner off of work and set a follow-up appointment for 4 weeks. According to the
records, Petitioner returned on July 18, 2014 with reports that he was doing well until a flare up for the past 4
days. Petitioner reported that he was in court observing when a very large gentlemen left the courtroom and
slammed a heavy door closed. Reverberation caused his head to bounce off the wall. Petitioner reported a
significant flare-up in symptoms. Dr. Rinella diagnosed a cervical strain afer couriroom injury and continued
Petitioner’s care for 6 weeks, including therapy and shoulder exercises to avoid a frozen right shoulder. (Px 1)

Petitioner has not worked since March of 2009. If he worked in his trade, beyond certain limits, he
would lose his pension. (R2x. 5)

At the September 3, 2014 hearing, Petitioner claimed that he first became aware that his neck problems
were worked related when he saw Dr. Rinella on April 7, 2010. At the February 27, 2014 hearing, Petitioner
agreed that he thought his neck pain was related to his work as a sprinkler fitter when he saw Dr. Farrell in May
of 2009. Dr. Famrell said that Petitioner's neck problems were work related at the first visit in May of 2009.
Petitioner filled out the spine questionnaire document for Dr. Rinella on March 26, 2010, claiming an injury
date of March 9, 2009. (R1x. 1)

Petitioner claimed that he gave notice of his injury to Scott Massoglia, superintendent, in March of 2009.
(Arbx. I and 2) Petitioner said that he advised Massoglia of his neck complaints in a general fashion.
Massoglia testified that he did not know of any neck complaints made by Petitioner. Petitioner did not give
Massoglia notice of any injury. If Petitioner had told him sbout an injury, he would have reported it to his
supervisor or advised the injured worker to report the injury to the supervisor. Massoglia was not a
superintendent in February or March of 2009. He was not Petitioner's supervisor at that time.
6
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Kathy Sawyer testified that she was Petitioner’s supervisor in February and March of 2009. She worked
at Respondent as service and inspection manager. She left Respondent’s employ in 2013. She knew Petitioner.
Petitioner did not report any injury to her. She had no knowledge of Petitioner suffering an injury during this
time. f an injury was reported, appropriate accident reports would have been prepared and an investigation
would have taken place. Sawyer was involved in Petitioner's separation of employment with Respondent in
March of 2009. Petitioner was let go by Respondent because of service issues. Basically, it was three strikes,
and he was out,

Petitioner testified that he was doing better after the neck surgery. He has had some setbacks, including
an increase in pain after a large man (Massoglia) slammed the door in Room 208 on July 14, 2014, The
Arbitrator does not recall the event as being in anger or with an intent to injure Petitioner or anyone else.
Petitioner testified that he has less pain after the surgery. Petitioner had 7 prior workers’ compensation cases
that were processed through the Commission. (R2x. 4)

Petitioner claimed medical bills from Dr. Rinella in the amount of $110,820.00, to Silver Cross Hospital
for $60,911.90, to Pain Treatment Centers for $4,140.10, to Pain Treatment Surgical Suites for $60,195.00,
Flexeon Rehabilitation for $46.00. (Px. 10— 15) Petitioner claimed TTD from 3/16/2009 through 9/3/14 (285-
2/7 weeks).

Three evidence depositions of three board certified orthopedic surgeons were submitted into evidence by
the Parties.

Dr. Anthony Rinella Deposition

Dr. Rinella was deposed on March 17, 2011. Dr. Rinella is a spine surgeon. Dr. Rinella stated that the
history given by Petitioner was that he was injured at work on March 10, 2009, The pain didn’t occur on any
one day, it just gradually increased over a four-to six month period. Dr. Rinella diagnosed “work-related
cervical spondylotic radiculopathy, or a pinched nerve,” Petitioner would not be able to work full-duty as a
sprinkler fitter as of the April 7, 2010 visit. Dr. Rinella opined that Petitioner's need for surgery is due lo
repetitive injury in 2009. Dr. Rinella opined that based upon the history Petitioner gave, he believed it is
consistent. Dr. Rinella stated that he believed Dr. Farrell's records set the timeline very rigorously. Per the
redirect of Petitioner’s counsel, Dr. Rinella opined that the symptoms were exactly the same at the Farrel visit as
when he saw the patient, so he was indirectly indicating that Petitioner was diagnosed with spondylitic
radiculopathy by Dr. Famell. Dr. Rinella noted that Dr. Farrel called it joint disease because he is a joint
surgeon. In follow up, Petitioner’s counsel questioned Dr. Rinella that while the symptoms may have been the
same when Petitioner first saw Dr. Farrell, that wouldn't be necessarily something that Petitioner would have
been aware of until he came to see Dr. Rinella and had been diagnosed with spondylitic radiculopathy. Dr.
Rinella agreed.

Dr. Joseph Manaco Deposition

The deposition of Dr. Joseph Monaco was taken on August 21, 2012. Dr. Monaco was deposed in
relation to his reports issued in March 2011 and August 2011. Dr. Monaco does not perform cervical spine
surgery. Most of his surgeries are to the knee or shoulder. Dr. Monaco had issued a report that Petitioner's
work activities were not the cause of his cervical spine pathology and that Petitioner's cervical pathology was a
long standing degenerative process unrelated to his work activities, Petitioner’s work activities for Respondent
were not a proximate cause of Petitioner’s neck and radicular pain.

7
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Dr. Monaco explained during his testimony that based upon his understanding of Petitioner's records and
reports of complaints regarding the spine, Petitioner's complaints were normal for a person of his age. Dr.
Monaco explained that Petitioner had worked for forty years as a sprinkler fitter and in that time did not voice
any complaints. Dr. Monaco explained that this would suggest that his work activities were not the cause, but
rather Petitioner just had a degenerative process. Dr. Monaco Ffurther testified that because Petitioner's
complaints drove him to seek treatment some two months after his retirement, this suggested that Petitioner did
not have complaints of pain during his employment with Respondent. Petitioner had age related degenerative
findings about the cervical spine which were not related to Petitioner's work for Respondent,

Dr. Monaco agreeed that Petitioner told Dr. Farrell in May of 2009 that he had neck pain for six months
prior. Dr. Monaco conceded that Petitioner had complaints prior to his retirement based on Petitioner’s report
to Dr. Farrell. Dr. Monaco conceded that the type of job duties that Petitioner performed would be sufficient to
cause pain. Dr. Monaco attemnpted to clarify his opinion that while the work activities were a possible cause of
neck pain, he did not believe that they were the cause of pain in Petitioner’s case.

Petitioner's attorney, in questioning Dr. Monaco, pointed out that Petitioner had complaints of pain for
six months prior to his report to Dr. Farreil. Dr. Monaco agreed that if Petitioner had complaints at work, his
work could have contributed to the neck pain.

Dr. Alexander Ghanayem Deposition

Dr. Alexander Ghanayem was deposed on July 10, 2013. Dr. Ghanayem is a spine surgeon. He served
as a §12 physician for F.E. Moran under their May 26, 2009 claim as insured by CNA Insurance. Dr. Ghanayem
did not believe that Petitioner was in need of surgery on his cervical spine. Petitioner has age appropriate
degenerative arthritis of the cervical spine.

Dr. Ghanayem explained that there was a difference between a condition and symptoms. Dr. Ghanayem
also conceded that Petitioner's overhead work as a sprinkler fitter could cause Petitioner to complain of
symptoms, but Dr. Ghanayem explained that Petitioner had no "condition” in his cervical spine. Dr. Ghanayem
also opined that Petitioner’s work did not cause, or even accelerate the condition of itl-being seen on MRI. He
identified the changes seen as age-appropriate arthritis. Dr. Ghanayem opined that if Petitioner was a sprinkler
fitter his entire career, it would not change his causation opinion.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Statement of Facts in support of the Conclusions of Law set forth
below.

WITH REGARD TO ISSUES: (B) EMPLOYMENT; (C) ACCIDENT; (D) DATE OF ACCIDENT;
(E) NOTICE; AND (F) CAUSAL CONNECTION, THE ARBITRATOR FINDS THE FOLLOWING:

Pctitioner’s testimony is found to be not credible. The Arbitrator abserved Petitioner’s testimony on
direct and cross examination on September 3, 2014. Several inconsistencies in Petitioner’s testimony are noted
8
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above. He retired because the trade was getting slow and he had lost his job with Respondent. He did not retire
because of neck pain, as he told Dr. Rinella, but not Dr. Farrell. He did not complain of neck pain to Massoglia.
The Arbitrator does believe that Massoglia would have at least urged Petitioner to report an injury to Sawyer if
he had mentioned anything. Certainly, Petitioner would have mentioned his neck probiems io Sawyer ui tie
time that he separated from Respondent, if he was experiencing them (9/10 pain in February and March of 2009,
never went away). Petitioner was an experienced claimant; it is reasonable to assume that he was savvy enough

to understand that he needed to timely report any injury and give a good history to all his physicians. He failed
to do so.

The Arbitrator finds that Petitioner failed to prove Lhat he sustained accidental injuries which arose out
of and in the course of his employment by Respondent on April 7, 2010. This is a repetitive traumna case and it
is conceded that no specific injury occurred on April 7, 2010.

it is axiomatic that a claimant alleging a repetitive trauma injury “must meet the same standard of proof
as a petitioner olleging u single, definabie accident.” Three D Discount Store v. Industrial Comm'n, 198 11,
App. 3d 43, 47 (1989) Thus, Petitioner “must prove a precise, identifiable date when the accidental injury
manifested itself” 1d.  An injury manifests itself when the causal relationship between the injury and the
employment would have become apparent to a reasonable person. 1d.

First, there was no employee/employer relationship between Petitioner and Respondent on April 7, 2010.
Petitioner’s last day of employment with Respondent was March 16, 2009. Thereafter, he retired, effective
April 1,2009. Arguably, repetitive trauma case law allows a cleimant to prove & manifestation date at a
reasonable time after his employment with an employer has terminated. In this case, more than a year after the
employment relationship ended is not a reasonable time. Here, Petitioner conceded that he refated his neck
complaints to his employment at the time that he saw Dr. Farrell and that Dr. Farrell informed Petitioner that he
thought that the condition was related to his work, both events occurring in May of 2009. The Arbitrator
declines to decline an employce/employer relationship in April of 2010 based upon these circumstances.

Next, while April 7, 2010 was the day that Petitioner first was seen for treatment by Dr. Rinella, the
Record does not support a finding that April 7, 2010 was the manifestation date. Petitioner had presented to Dr.
Rinella’s office on March 26, 2010, advising of an injury on March 10, 2009. Dr. Rinella's causation opinion is
not persuasive, for the reasons set forth below. Because there is no causal connection between Petitioner’s work
activities and his cervical spine condition, there is no manifestation date. Thus, there is no accident date.

On the issue of causation, the Arbitcator finds the opinion of Dr. Ghanayem that there is no causal
relationship between Petitioner’s cervical spine arthritis (age appropriate) and his work duties to be credible and
persuasive. Petitioner may have experienced neck pain while working. Of course, this is a symptom and it does
not require a finding of causation. Pelitioner has age appropriate cervical spine arthritis. This condition was not
caused or aggravated by his work for Respondent. Dr. Rinella’s opinion on causation is not persuasive. His
April 7, 2010 charting of an injury on March 10, 2009 and the diagnosis of work-related cervical spondylotic
radiculopathy does not convince the Arbitrator that his opinions are objective. Further, if Petitioner’s cervical
spine arthritis was truly aggravated by Petitioner’s work activities to the extent that causality could be
established, one would expect that Petitioner would have sought treatment form an orthoped more than 2 times
in the year period from his retirement on April 1, 2009 to the time that he saw Dr. Rinella, April 7, 2010.
Pelitioner's case just does not add up.

As to the issue of Notice in this case, Petitioner did not give notice to Respondent via telling Massoglia
of neck pain in March of 2009. Notice can’t be given one year before the accident date. Further, the Arbitrator
9
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does not find that Petitioner told Massoglia of any neck pain complaints in approximately March of 2009.
Petitioner did file his Application in this case on April 10, 2010 and the proof of service does reveal that the

Application was mailed to Respondent, Notice, within the meaning of §6, as to the disputed accident of April 7,
2010, has been proven.

WITH REGARD TO ISSUES: (J) REASONABLENESS AND NECESSITY OF MEDICAL

TREATMENT; (K) PROSPECTIVE MEDICAL; (L) TTD; AND (M) PENALTIES, THE
ARBITRATOR FINDS THE FOLLOWING:

As the Arbitrator has found above that Petitioner failed to prove that he sustained accidental injuries
which arase out of and in the course of his employment by Respondent on Apri! 7, 2010, failed to prove an
employee/employer relationship existed with Respondent on said date and failed to prove a causal connection

between his work activitics and his condition of ill-being regarding his cervical spine, the Arbitrator needs not
decide these issues.

10
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Gerald T. Morsovilio Case # 12 WC 017526

Employew/Petitioner
v. Consolidated cases: 10 WC 014721

F.E. Moran Fire Protection
Employer/Responduent

An Application for Adjustment of Claim was filed in this matter, and & Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Milton Black, and Jeffrey Huebsch, Arbitrators of the
Commission, in the city of Chicago, on 02/27/2014, 03/25/2014 and 04/25/2014, 07/14/2014 and
09/03/2014, respectively. After reviewing all of the evidence presented, the Arbitrator hereby makes

findings on the disputed issues checked below, and attaches those findings to this document.
DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?

. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
: What was the date of the accident?

Was timely notice of the accident given to Respondent?

ONw

Is Petitioner’s current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?
. D What was Petitioner's marital status at the time of the accident?

J. Were the medical services that were provided to Petitioncr reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
] TPD [ Maintenance TTD

M. X Should penalties or fees be imposed upon Respondent?
N. I:l Is Respondent due any credit?
0. I:I Other
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On the date of accident, 5/26/2009, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did not exist between Petitioner and Respondent.

On this date, Pctitioner did 1ot sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was not given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $88,529.22; the average weekly wage was $1,702.49,

On the date of accident, Petitioner was 62 years of age, married with 0 dependent children.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $132,902.40 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $132,902.40,

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Claim for Compensation denied. Petitioner failed to prove that he sustained accidental injuries which
arose out of and in the course of his employment by Respondent on May 26, 2009 and failed to prove a
causal connection between his employment and his current condition of ill-being regarding his cervical
spine. Further, Petitioner did not provide timely Notice of the accident alleged herein.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

August 1. 30]6

Signature ol Arbitrator Date

ICAhDec19(h) AUG 2 - 2016
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INTRODUCTION

This matter was tried with a consolidated matter, Case No. 10 WC 014721. Petitioner’s claims
allege repetitive trauma to the cervical spine. An accident date of May 26, 2009 is alleged in this case.
An accident date of April 7, 2010 is alleged in Case No. 10 WC 014721, Respondent was represented by
different counsel in each case. Compensability is disputed in both cases. Arbitrator Black presided in the
hearings of February 27, 2014, March 25, 2014 and April 25, 20i4. Arbitrator Huebsch presided in the
hearings of july 14, 2014 and September 3, 2014. The Parlies agreed that a total of $132,902.40 in
compensation benefits have been paid regarding both cases.

Decisions will be entered in Case No. 10 WC 014721 and 12 WC 017526, concurrently.

STATEMENT OF FACTS

Petitioner worked as a sprinkler fitter for 39 years. He worked for Respondent for 13 years. He wasa
sprinkler fitter foreman when he retired, effective Aprill, 2009. Petitioner’s date of birth is April 8, 1947. In
the last 6 months of his work for Respondent, Petitioner worked in the service depariment. Petitioner testified
that he was laid off by Respondent in March of 2009 and he chose to retire. The trade was slowing down,
Petitioner had neck pain and he did not want to start with a new employer. Therefore, Petitioner chose to retire,
Petitioner is 2 member of Local 281, Sprinkler and Pipe Fitters Union,

The trade of sprinkler fitter is & very physical job. Petitioner would install pipe and various devices for
sutomatic fire protection systems. He installed pipes, valves, fire pumps, dry pipe systems, control valves and
worked with various sized pipe, from one inch to ten inch. He would work with various lengths of pipe, from
one foot to twenty feet long. The pipes could weigh 250 pounds. Most of Petitioner’s work installing pipes
would be overhead. He would use various wrenches and drills. He would bend his head back to look at the
work that he was performing. Sometimes, Petitioner would have to hold a pipe up with his head. Other times,
Petitioner would lift a pipe to his shoulder and then lift the pipe up to fit it in a hanger. (Px. 7,8, 9) Petitioner is
right handed.

Petitioner testified that he experienced 9/10 neck pain beginning in February to March 2009. The pain
remnained even after he retired.

Petitioner first received treatment for cervical spine complaints by Dr. William Farrell of Parkview Orthopedics
on May 26, 2009. Dr. Farrell charted that Petitioner had been a patient previously and that for six months he
had been having cervical spine pain to the point where he had to make an appointment. Petitioner described no
history of injury and he retired not long ago as an “ironworker”. Dr. Farrell did not chart that Petitioner retired
due to neck pain complaints. Dr. Farrell said that Petitioner's job clearly has contributed at least in part to his
back condition and now 1o his neck condition. Petitioner denied any arm pain and had no numbness or tingling.
Petitioner had restrictions with respect to neck rotation to both sides and his symptoms were primarily in the
midline. Petitioner denied any recent injurious event and stated that his symptoms are worse with certain
weather as well. Dr. Farrell noted that Petitioner's motion was restricted particularly with rotation of the
cervical spine. X-rays showed some evidence of disk narrowing consistent with mild degencrative joint disease
with no acute changes noted. Dr, Farrell diagnosed Petitioner with mild DJD of the cervical spine without acute
changes. Dr. Farrell recommended that Petitioner start with outpatient physical therapy to control his
3
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symptoms, Dr. Farrell recommended a one month follow up and an MRI might be an option if Petitioner was
not responding to treatment. Petitioner returned on December 22, 2009 for follow up evaluation with respect to
his cervical spine. Dr. Farrell’s chart actually states that the patient “has no degencrative arthritis of the cervical
spine.” This is assumed to be a typing error, as the exam is consistent with cervical spine arthritis. Petitioner
was noted to have chronic pain in the area with intermittent episodes of worsening pain of the cervical spine.
Dr. Farrell noted that Petitioner’s pain proceeded through the shoulders likely through the trapezius. Dr. Farrell
diagnoscd Petitioner with cervical spine pain and recommended that Petitioner should continue on medication
only as needed. Dr. Farrell suggested a return to his care as needed and charted that the patient knows to make
approprinte appointments in the event his situation worsens. Dr, Farrell noted that MRI imaging would be an
option as well as physical therapy if Petitioner's symptoms persist. (Px. 4, R2x. 4)

In March of 2010, Petitioner sought treatment with Dr. Anthony Rinella. Petitioner filled out a Spine
Patient Questionnaire and several other documents on March 26, 2010. The questionnaire indicates that the
patient had neck pain for | year. The pain started on March 10, 2009. Previous spinal injury was denied,
although Petitioner said that he had back surgery in 1995. Petitioner’s daughter had referred Petitioner to Dr.
Rinella. Petitioner testified that he did not follow up with Dr. Farrell because he wanted to treat with a spine
surgeon. He had previously seen Dr. Farrell for low back pain in 2008 and had undergone a lumbar fusion with
a doctor from Parkview in 1996, (R2x. 4) Petitioner filled out another form advising that his primary insurance
was Blue Cross/Blue Shield and that he had an attorney (Kevin Veugeler) “involved in his case.” (Px. 1, R2x. 1)
Petitioner was sent for an MR] of the c-spine, which was done on March 26, 2010.

Petitioner was first seen by Dr. Rinella on April 7, 2016. Dr. Rinella noted that Petitioner was a 62-year-
old sprinkler fitter who was injured at work on March 10, 2009, The patient did not recall a specific injury.
Over a four to six month period he developed progressive pain in his neck that caused occipital headaches and
bilateral trapezial pain. The patient stated that his job regularly involved lifting heavy pipes up to high levels
and that at times when he was unable to lift with his shoulders due to the height of the pipe he would lift with
the pipe on his head. Petitioner worked for the same company for many years and feels as though this was a
repetitive injury as opposed to a specific event. He saw Dr. Farrell in March of 2000, right after the injury and
cervical radiographs were taken. He has since retired due to the pain. Petitioner rates his pain at a five out of
ten on a one point visual analog scale. X-rays showed mild degenerative disk disease and the cervical spine
MRI showed C4-5 bilateral foraminal stenosis and C5-6 central foraminal stenosis. Dr. Rinella diagnosed
Petitioner with work related cervical spondylotic radiculopathy. Dr. Rinella believed the symptoms were classic
for cervical radiculopathy and that when Petitioner was evaluated by Dr. Farrell on May 26, 2009 he had similar
symptoms. Dr. Rinella noted that Petitioner's retirement has not allowed his symptoms to resolve. Dr. Rinella
recommended physical therapy, traction program and a series of epidural injections. (Px. 1)

On April 19, 2010, Dr. Fanris Abusharif provided the first of the injections. Petitioner described a one
year duration of pain in his neck that he described as shooting and worse at night during usual sleep hours. Dr.
Abusharif recorded that Petitioner was employed as a pipefitter for many years which involved hours daily of
having his head in an extended position. Dr. Abusharif noted that this would likely contribute to facet
arthropathy and cervical stenosis. Dr. Abusharif noted that Petitioner's pain started with no reason and that his
injury occurred from repetitive activity. Dr. Abusharif provided injections to Pelilioner at the C5-6 level on
April 19, May 3 and May 17, 2010. On June 4, 2010, Petitioner retumed to Dr. Abusharif for follow up after
the series of cervical epidural steroid injections. Petitioner reported no change in his symptoms following the
injections and that his pain level remained the same. Dr. Abusharif indicated that Petitioner's pain was likely of
a facet origin. Dr. Abusharif recommended physical therapy for cervical spine stabilization and range of mation
but if the therapy did not provide relief, a cervical facet joint injection or possible medial branch block would be
necessary with the possibility of a radio frequency ablation. (Px. 2)

4
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Petitioner began physical therapy on July 1, 2010 at Flexion Rehabilitation. Petitioner complained of
developing cervical pain two months after retiring indicating that he had pain in his neck, severe headaches and
muscle spasms. Physical therapy for passive intervertebral joint mobility was initiated. (Px. 3}

On August 4, 2010, Dr. Abusharif performed a cervical medial branch block at C5 and C6 on the left
and right. On August 26, 2010, Petitioner returned to Dr. Abusharif with continued neck pain with radiation to
his head. Petitioner described the pain as shooting with symptoms at a five out of ten along the entire neck. Dr.
Abusharif recommended a cervical radial frequency ablation at C4, C5 and C6 bilaterally. Dr. Abusharif
performed the ablation on September 27, 2010 at Pain Treatment Centers of llinois. Following the ablation, on
October 14, 2010, Petitioner returned to Dr. Abusharif with noticeable improvement. Petitioner described some
neck discomfort but described improvement from before the ablation. Dr. Abusharif noted that Petitioner was
two weeks post ablation of the cervical medial branch nerves at C5 and C6 bilaterally with 50% reduction in
pain levels and full range of motion. Dr. Abusharif indicated that it would be possible for the medial branch
nerves to regenerate and that future treatments may be necessary after ten to twelve months. (Px. 2)

On December 3, 2010, Petitioner retumed to Dr. Rinella. Petitioner advised Dr. Rinella of significant
improvement following Dr. Abusharif's medial branch blocks. However, Petitioner continued to have pain here
and there and felt that it was becoming more progressive in the posterior cervical spine. Dr. Rinella appreciated
full range of motion in his neck and opined that Petitioner was neurologically intact. Dr. Rinella discussed
another medial branch block versus consideration of a cervical decompression. Dr. Rinella recommended a new
MRI scan of the cervical spine before considering any further interventions. Dr. Rinella found no reason to
place petitioner on any restrictions as of December 3, 2010. (Px. 1)

Petitioner underwent the MRI of the cervical spine on February 17, 2011, which was indicative of
multilevel degenerative changes in the cervical spine. At C6-7, there was a central focal disk protrusion
measuring four millimeters in diameter abutting and displacing the cord and narrowing the central canal. (Px. I}

On February 22, 2011, Dr. Rinella charted that Petitioner had progressive trapezial pain after a work
related injury on March 10, 2009. The patient was initially evaluated by Dr. Farrell, who noted his posterior
cervical headaches and bilateral trapezial tenderness. Petitioner feit as though he has maximized conscrvative
management with physical therapy. Dr. Rinella noted that Petitioner’s cervical spine MRI demonstrated C5-6
and C6-7 disk protrusions and spondylosis. Dr. Rinella believed Petitioner's pain was related to many years of
working as a pipefitter. Dr. Rinella noted that Petitioner was a very stoic man, who for many reasons has
avoided significant evaluation of his posterior cervical headaches and trapezial symptoms. Dr. Rineila noted
that the epidural steroid injections confirm that his pain represents a cervical spondylitic radiculopathy. Dr.
Rinella recommended a C5-6 and C6-7 anterior cervical diskectomy and fusion. (Px. 1)

On March 17, 2011, Petitioner returned to Dr. Abusharif with complaints of neck pain and headaches.
Dr. Abusharif noted that Petitioner was likely to undergo surgical intervention at some point but not in the very
near future and, therefore, Petitioner wished to have some interventions performed which would reduce his pain.
Dr. Abusharif recommended a radial frequency ablation of the medial branch nerve at C4, C5 and C6. Dr.
Abusharif performed the procedure on April 21, 2011. Petitioner returned to Dr. Abusharif's care on May 35,
2011 with continued complaints of arm pain and neck pain. Petitioner reported two days of relief and no
significant change in symptoms located in the cervical spine. (Px. 2)

Petitioner returned to Dr. Rinella on March 9, 2012 with complaints of posterior headaches. Dr. Rinella
charted o new date of accident on this date. Petitioner continued to have complaints of pain “after o work
5
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related injury (4/7/10).”  Dr. Rinella recommended a new cervical MRI and surgery or an FCE would be
considered thereafier. Dr, Rinella's records do not reveal a reason for the change in accident date from March
10, 2009 to April 7, 2010. (Px. 1)

On April 12, 2012, Petitioner returned to Dr., Rinclla and the date of accident was again charted as April
7, 2010. Dr. Rinella noted that Petitioner's pain has been more variable and that he complains of lumbar back
pain after no particular injury. Dr. Rinella diagnosed Petitioner with a cervical spondylitic radiculopathy and a
lumbar spine strain after lumbar fusion. Dr. Rinella indicated that that he was doing his best to avoid a cervical
fusion and that Petitioner would continue his current work restrictions and follow up in the near future. On May
3, 2012, Dr. Rinella opined that he did not believe that Petitioner required any specific surgical intervention at
the time and recommended continued care by Dr. Abushariff. (Px. 1)

Petitioner did not retumn to Dr, Rinella until September 25, 2013, when he complained of pain at a 9/10
scale with continued treatment with Dr. Abushariff. Dr. Rinella noted that Petitioner's cervical radiculopathy
was increasing over time. Dr. Rinella opined that he would likely require a cervical discectomy and fusion. Dr.
Rinella recommended a new cervical MRL. The MRI was performed on May 1, 2014, The MRI showed
development of disc bulge at the midline posterior protrusion with thecal sac and cord effacement as well as
disc bulges with canal narrowing at C4/C5 and C5/C6. (Px. 1)

Dr. Rinella recommended an ACDF and performed the surgery on June 18, 2014 at Silver Cross
Hospital. (Px. 5) The reason for the surgery was: “67 yo gentleman with a cervical radiculopathy after an
injury.” The procedure was ACDF with instrumentation and cage and spinal allograft at C5-C6 and C6-C7. (Px.
1

Petitioner returned to Dr. Rinelia on July 3, 2014 with reports of doing well post-operatively. Dr.
Rinella authorized Petitioner off of work and set a follow-up appointment for 4 weeks. According o the
records, Petitioner returned on July 18, 2014 with reports that he was doing well until a flare up for the past 4
days. Petitioner reported that he was in court observing when a very large gentlemen left the courtroom and
slammed a heavy door closed. Reverberation caused his head to bounce off the wall, Petitioner reported a
significant flare-up in symptoms. Dr. Rinella diagnosed a cervical strain after courtroom injury and continued
Petitioner’s care for 6 weeks, including therapy and shoulder exercises to avoid a frozen right shoulder. (Px 1)

Petitioner has not worked since March of 2009. If he worked in his trade, beyond certain limits, he
would lose his pension. (R2x. 5)

At the September 3, 2014 hearing, Petitioner claimed that he first became aware that his neck problems
were worked related when he saw Dr. Rinella on April 7, 2010. At the February 27, 2014 hearing, Petitioner
agreed that he thought his neck pain was related to his work as a sprinkler fitter when he saw Dr. Farrell in May
of 2009. Dr. Farrell said that Petitioner’s neck problems were work related at the first visit in May of 2009,
Petitioner filled out the spine questionnaire document for Dr. Rinella on March 26, 2010, claiming an injury
date of March 9, 2009. (R1x. 1)

Petitioner claimed that he gave notice of his injury to Scott Massoglia, superintendent, in March of 2009.
(Arbx. 1 and 2) Petitioner said that he advised Massoglia of his neck complaints in a general fashion.
Massoglia testified that he did not know of any neck complaints made by Petitioner. Petitioner did not give
Massoglia notice of any injury. If Petitioner had told him about an injury, he would have reported it to his
supervisor or advised the injured worker to report the injury to the supervisor. Massoglia was not a
superintendent in February or March of 2009. He was not Petitioner's supervisor at that time.
6
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Kathy Sawyer testified that she was Pelitioner’s supervisor in February and March of 2009. She worked
at Respondent as service and inspection manager. She left Respondent’s employ in 2013. She knew Petitioner.
Petitioner did not report any injury to her. She had no knowledge of Petitioner suffering un injury Guning this
time. If an injury was reported, appropriate accident reports would have been prepared and an investigation
would have taken place, Sawyer was involved in Petitioner’s separation of employment with Respondent in
March of 2009. Petitioner was let go by Respondent because of service issues. Basically, it was three strikes,
and he was out.

Petitioner testified that he was doing better afier the neck surgery. He has had some setbacks, including
an incrense in pain after a large man {Massoglia) slammed the door in Room 208 on July 14, 2014. The
Arbitrator does not recall the event as being in anger or with an intent to injure Petitioner or anyone else,
Petitioner testified that he has less pain after the surgery. Petitioner had 7 prior workers’ compensation cases
that were processed through the Commission. (R2x. 4)

Petitioner claimed medical bills from Dr. Rinella in the amount of $1 10,820.00, to Siiver Cross Hospital
for $60,911.90, to Pain Treatment Centers for $4,140.10, to Pain Treatment Surgical Suites for $60,195.00,
Flexeon Rehabilitation for $46.00. (Px. 10— 15) Petitioner claimed TTD from 3/16/2009 through 9/3/14 (285-
2/7 weeks).

Three evidence depositions of three board certified orthopedic surgeons were submitted into evidence by
the Parties.

Dr. Anthony Rinella Deposition

Dr. Rinella was deposed on March 17, 2011. Dr. Rinellais a spine surgeon. Dr. Rinella stated that the
history given by Petitioner was that he wes injured at work on March 10, 2009. The pain didn't occur on any
one day, it just gradually increased over a four-to six month period. Dr. Rinella diagnosed “work-related
cervical spondylotic radiculopathy, or a pinched nerve.” Petitioner would not be able to work full-duty as a
sprinkier fitter as of the April 7, 2010 visit. Dr. Rinella opined that Petitioner's need for surgery is due to
repetitive injury in 2009. Dr. Rinella opined that based upon the history Petitioner gave, he believed it is
consistent. Dr. Rinella stated that he believed Dr. Farrell's records set the timeline very rigorously. Per the
redirect of Petitioner's counsel, Dr. Rinella opined that the symptoms were exactly the same at the Farrel visit as
when he saw the patient, so he was indirectly indicating that Petitioner was diagnosed with spondylitic
radiculopathy by Dr. Farrell. Dr. Rinella noted that Dr. Farrel called it joint disease because he is a joint
surgeon. In follow up, Petitioner’s counsel questioned Dr. Rinella that while the symptoms may have been the
same when Petitioner first saw Dr. Farrell, that wouldn't be necessarily something that Petitioner would have
been aware of until he came to see Dr. Rinella and had been diagnosed with spondylitic radiculopathy. Dr.
Rinella agreed.

Dr. Joseph Manaco Deposition

The deposition of Dr. Joseph Monaco was taken on August 21, 2012. Dr. Monaco was deposed in
relation to his reports issued in March 2011 and August 2011. Dr. Monaco does not perform cervical spine
surgery. Most of his surperies are to the knee or shoulder. Dr. Monaco had issued a report that Petitioner's
work activities were not the cause of his cervical spine pathology and that Petitioner's cervical pathology was a
long standing degenerative process unrelated to his work activities. Petitioner’s work activities for Respondent
were not a proximate cause of Petitioner’s neck and radicular pain.

7
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Dr. Monaco explained during his testimony that based upon his understanding of Petitioner's records and
reports of complaints regarding the spine, Petitioner's complaints were normal for a person of his age. Dr.
Monaco explained that Petitioner had worked for forty years as a sprinkler fitter and in that time did not voice
any complaints. Dr. Monaco explained that this would suggest that his work activities were not the cause, but
rather Petitioner just had a degenerative process. Dr. Monaco further testified that becnuse Petitioner’s
complaints drove him to seek treatment some two months after his retirement, this suggested that Petitioner did
not have complaints of pain during his employment with Respondent. Petitioner had age related degenerative
findings about the cervical spine which were not related to Petitioner's work for Respondent.

Dr. Monaco agreed that Petitioner told Dr. Farrell in May of 2009 that he had neck pain for six months
prior. Dr. Monaco conceded that Petitioner had complaints prior to his retirement based on Petitioner’s report
to Dr. Farrell. Dr. Monaco conceded that the type of job duties that Petitioner performed would be sufficient to
cause pain. Dr. Monaco attempted to clarify his opinion that while the work activities were a possible cause of
neck pain, he did not believe that they were the cause of pain in Petitioner’s case,

Petitioner's atiorney, in questioning Dr. Monaco, pointed out that Petitioner had complaints of pain for
six months prior to his report to Dr. Farrell. Dr. Monaco agreed that if Petitioner had complaints at work, his
work could have contributed to the neck pain.

Dr. Alexander Ghanayem Deposition

Dr. Alexander Ghanayem was deposed on July 10, 2013. Dr. Ghanayem is a spine surgeon. He served
as a §12 physician for F.E. Moran under their May 26, 2009 claim as insured by CNA Insurance. Dr. Ghanayem
did not believe that Petitioner was in need of surgery on his cervical spine. Petitioner has age appropriate
degenerative arthritis of the cervical spine.

Dr. Ghanayem explained that there was a difference between a condition and symptoms. Dr. Ghanayem
also conceded that Petitioner's overhead work as a sprinkler fitter could cause Petitioner to complain of
symptoms, but Dr. Ghanayem explained that Petitioner had no "condition” in his cervical spine. Dr. Ghanayem
also opined that Petitioner’s work did not cause, or even accelerate the condition of ill-being seen on MRI. He
identified the changes seen as age-appropriate arthritis. Dr. Ghanayem opined that if Petitioner was a sprinkler
fitter his entire career, it would not change his causation opinion.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Statement of Facts in support of the Conclusions of Law set forth
betow.,

WITH REGARD TO ISSUES: (B) EMPLOYMENT; (C) ACCIDENT; (D) DATE OF ACCIDENT;
(E) NOTICE; AND (F) CAUSAL CONNECTION, THE ARBITRATOR FINDS THE F OLLOWING:

Petitioner’s testimony is found to be not credible. The Arbitrator observed Petitioner's testimony on
direct and cross examination on September 3, 2014. Several inconsistencies in Petitioner's testimony are noted
8
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above. He retired because the trade was getting slow and he had lost his job with Respondent. He did not retire
because of neck pain, as he told Dr. Rinella, but not Dr. Farrell. He did not complain of neck pain to Massoglia.
The Arbitrator does believe that Massoglia would have at least urged Petitioner to report an injury to Sawyer if
he had mentioned anything. Ceriainly, Petitioner would have mentioned his neck probiems to Sawyer at ihe
time that he separated from Respondent, if he was experiencing them (9/10 pain in February and March of 2009,
never wenl away). Petitioner was an experienced claimant; it is reasonable to sssume that he was savvy enough

to understand that he needed to timely report any injury and give a good history to all his physicians. He failed
to do s0.

The Arbitrator finds that Petitioner failed to prove thut he sustained accidental injuries which arose out
of and in the course of his employment by Respondent on May 26, 2009. This is a repetitive trauma case and it
is conceded that no specific injury occurred on May 26, 2009. May 26, 2009 is the day that Petitioner sought
treatment with Dr. Farrell for cervical spine complaints.

It is axiomatic that a claimant alleging a repetitive trauma injury “must meet the same standard of proof
as a petitioner alleging a single, definable accident.” Three D Discount Store v. Industrial Comm'n, 198 ili.
App. 3d 43, 47 (1989) Thus, Petitioner “must prove a precise, identifiable date when the accidental injury
manifested itself” 1d. An injury manifests itself when the causal relationship between the injury and the
employment would have become apparent to a reasonable person. Id.

As to the issue of employee/employer relationship between Petitioner and Respondent on May 26, 2009,
it is noted that Petitioner’s last day of employment with Respondent was March 16, 2009. Thereafter, he retired,
effective April 1,2009. Argusbly, repetitive trauma case law ailows a claimant to prove a manifestation date at
a reasonable time after his employment with an employer has terminated. In this case, Petitioner conceded that
he related his neck complaints to his employment at the time that he saw Dr. Farrell and that Dr. Farrell
informed Petitioner that he thought that the condition was related to his work, both events occurring in May of
2009. If the Arbitrator did find in favor of Petitioner on the issues of accident and causation in this case, a
finding of an employee/employer relationship would be appropriate.

Next, while May 26, 2009 was the day that Petitioner first was seen for treatment by Dr. Famrell and the
day the Petitioner related his cervical spine pain to his work and the day that Dr. Farrell informed Petitioner that
his cervical spine condition was related at least in part to his employment, because there is no causal connection
between Petitioner’s work activities and his cervical spine condition, there is no manifestation date. Thus, there
is no accident date.

On the issue of causation, the Arbitrator finds the opinion of Dr. Ghanayem that there is no causal
relationship between Petitioner's cervical spine arthritis (age appropriate) and his work duties to be credible and
persuasive. Pelitioner may have experienced neck pain while working. Of course, this is a symptom and
experiencing a symptom at work does not require a finding of causation. Petitioner has age appropriate cervical
spine arthritis. This condition was not caused or aggravated by his work for Respondent. Dr. Rinella’s opinion
on causation is not persuasive. His April 7, 2010 charting of an injury on March 10, 2009 and the diagnosis of
work-related cervica! spondylotic radiculopathy does not convince the Arbitrator that his opinions are objective.
Further, if Petitioner’s cervical spine arthritis was truly aggravated by Petitioner’s work activities to the extent
that causality could be established, one would expect that Petitioner would have sought treatment from an
arthopod more than 2 times in the year period from his retirement on April i, 2009 fo the time that he saw Dr.
Rinelln, April 7, 2010. Petitioner’s case just does not add up.
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As to the issue of Notice in this case, Petitioner did not give notice to Respondent via telling Massoglin
of neck pain in March of 2009. Notice can't be given at a time before the accident date. Further, the Arbitrator
does not find that Petitioner told Massoglia of any neck pain complaints in approximately March of 2009,
Finally, Massoglia was not management in March of 2009 and Petitioner’s complaints of pain to a fellow
employee at that time does not prove that timely Notice was given.

WITH REGARD TO ISSUES: (J) REASONABLENESS AND NECESSITY OF MEDICAL
TREATMENT; (K) PROSPECTIVE MEDICAL; (L) TTD; AND (M) PENALTIES, THE
ARBITRATOR FINDS THE FOLLOWING:

As the Arbitrator has found above that Petitioner failed to prove that he sustained accidental injuries
which arose out of and in the course of his employment by Respondent on May 26, 2009 and failed to prove a
causal connection between his work activities and his condition of ill-being regarding his cervical spine, the
Arbitrator needs not decide these issues.

10
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DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering all of the issues, and being advised of the facts and
law, reverses the Decision of the Arbitrator and substitutes its own findings below.

Facts

Petitioner testified that he was hired as an apprentice painter for Respondent two days
before his accident. (Arb. Trans. P9-10). On July 8, 2016, he said, he was working to clean sand
off of a flat roof—a task that involved sandblasting the surface and then dumping sand from a
wheelbarrow over the roof’s edge—when he fell off due to the wet surface. (Arb. Trans. P11-
13). As Petitioner described it, he “[w]ent to the edge of the roof, *** stopped about a foot away
from the edge of the roof,” then “put [his] left foot to the straight, and *** [his] right foot to the
side to assume a stable position of balance.” Then, he said, he “grabbed the wheelbarrow” and
“started to flip the wheelbarrow over” when “it started to shift and to try to pull [him] over.” He
said that the wheelbarrow slipped on the wet surface and he “let go of [it] for it not to pull [him]
over,” causing him to lose his balance and fall off the roof. (Arb. Trans. P13-14).

He agreed that this was his first job with Respondent and his first time performing this task.
{Arb. Trans. P13). Petitioner landed on his right leg and felt immediate pain in his leg and knee.
(Arb. Trans. P15). He was later treated for meniscal tears in both knees (see PX2), and surgery
was recommended for the right knee.

Petitioner agreed that, during his ensuing hospital visit, he was administered a drug screen,
which was positive for opiates and cannaboids; he said that he had been administered opioid
painkillers in the emergency room. (Arb. Trans. P16-17; PX1). Petitioner testified that he had
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not ingested marijuana—in fact that he had not since he was a teenager—but that he had ridden
in a vehicle with a supervisor, Matthew Murray, who smoked marijuana during their ride to the
job site two days prior. (Arb. Trans. P16-19). On cross-examination, Petitioner agreed that he
had had a drug problem in the past and that, immediately following his drug screen, he told an
insurance adjuster that he knew the screen would come back with a positive result. (Arb. Trans.
P21-22).

Dr. Leon Gussow, a medical toxicologist called by Petitioner, testified about drug testing
generally, but specifically did not testify about this case. (Arb. Trans. P25-26). He explained
that a number of factors can cause a falsely positive test and that positive tests do not necessarily
establish impairment. (Abr, Trans. P27-28).

Called as a witness for Respondent, Matthew Murray, Petitioner’s supervisor for
Respondent, testified that Respondent imposes extensive worker safety measures, including the
use of body hamesses to prevent roof falls. (Arb. Trans. P39). Murray said that those measures
were in place, and had been explained to Petitioner, on the day of his accident. (Arb. Trans.
P40). Murray said that he noticed “some twitching and stuff going on in the face” of Petitioner
on the moming of the accident, but he noted no behavioral or other abnormalities. (Arb. Trans.
P40). He also said that, when he picked Petitioner up at the airport prior to the job, “one of the
first things out of his mouth was how he took a drug test,” an event that he mentioned “multiple
times.” (Arb. Trans. P45).

In the afternoon, Murray said, they took a work break due to weather, and he was distracted
by a work-related errand during the break. (Arb. Trans. P41). When he returned ten minutes
later, Murray said, he noticed that Petitioner was no longer on break, and that the wheelbarrow
on the roof was “missing.” He then saw Petitioner laying on the ground. (Arb. Trans, P42-43).
He said that he and Petitioner were moving sand on the roof and that none of that sand appeared
to have been moved during the break. (Arb. Trans. P43-44).

Murray testified that he had used an e cigarette on his and Petitioner’s shared ride to the job
site, but he said that he does not use the device to smoke marijuana. (Arb. Trans. P45). (He did
admit to having smoked marijuana in the past, but not for the prior two years.) On cross-
examination, Murray agreed that he had been convicted of a misdemeanor for obtaining
unemployment benefits by false means.

Recalled as a rebuttal witness, Petitioner denied that Murray had given him any safety
training, and he denied that Murray followed safety protocols that included using a harness.
(Arb. Trans. P59). According to Petitioner, Murray told him to return to work while Murray
performed the side errand. (Arb. Trans. P60).

A drug test administered on July 11, 2016, returned a negative result for both opiates and
marijuana metabolites. (PX2).

Findings
In his brief, Petitioner argues that the arbitrator erred in finding that his knee condition did
not arise out of and in the course of his employment. An employee's injury is compensable
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under the Act only if it arises out of and in the course of his employment. 820 ILCS 305/2.
However, “[n]o compensation shall be payable” if “the employee’s intoxication is the proximate
cause of the employee’s accidental injury.” 820 ILCS 305/11. Further, “[i]f, at the time of the
accidental injuries, *** there is any evidence of impairment due to the unlawful or unauthorized
use of,” among other things, cannabis, “there shall be a rebuttable presumption that the employee
was intoxicated and that the intoxication was the proximate cause of the employee’s injury.” 820
ILCS 305/11. “The employee may overcome the rebuttable presumption by the preponderance
of the admissible evidence that the intoxication was not the sole proximate cause or proximate
cause of the accidental injuries.” 820 ILCS 305/11.

In this case, Petitioner was unquestionably injured as a result of his fail from a roof while at
work. Respondent asserts, however, that the evidence here triggers the Act’s rebuttable
presumption that his intoxication was the proximate cause of his accident. Petitioner disputes
that he voluntarily ingested marijuana. The arbitrator rejected this argument on the ground that
the Act draws no distinction between voluntary and involuntary ingestion. However, the Act
does in fact draw such a distinction, by applying the intoxication presumption only in cases of
“unlawful or unauthorized” use of cannabis. That said, the arbitrator did not err in applying the
presumption, because the evidence of his intoxication was admitted without objection. Here,
even though Petitioner testified that he did not voluntarily ingest cannabis, there was evidence—
in the form of a positive drug test immediately following the injury and Murray’s denial that he
had caused Petitioner to ingest marijuana—of Petitioner’s unlawful use. For that reason, the
statutory presumption applies, and Petitioner may succeed on his claim only if he can show that
the preponderance of the evidence establishes that his intoxication was not the proximate cause
of his accident.

To that end, Petitioner argues at some length that his testimony was more credible than
Murray’s. Petitioner correctly points out that Murray has a prior conviction for a crime of
dishonesty. Because both he and Murray had been working on the roof prior to Murray’s leaving
for an errand, it is also not implausible that Petitioner resumed work on his own in Murray’s
absence. Indeed, Murray testified that the wheelbarrow had been moved while Petitioner was
alone on the roof. Further, although it is true that Murray’s contemporaneous accident report
accorded with his testimony, that prior consistent statement does not lend independent credence
to his version of events. On the other hand, as the arbitrator noted, it is unlikely that Petitioner
would have been instructed to continue work alone, on the first day of his apprenticeship, with
no safety equipment. In total, it cannot be said that one witness was obviously more credible
than the other.

That said, the credibility question is largely academic. The two witnesses disagreed
essentially on three points: whether Murray caused Petitioner to ingest second-hand marijuana,
whether they used proper safety equipment, and whether Petitioner was performing work or on
break at the time of his accident. None of these three points affects the outcome of the case. The
first point, regarding the voluntariness of Petitioner’s marijuana ingestion, is resolved above.
The proper use of safety equipment may have prevented Petitioner’s accident, but it is not argued
that the lack of safety equipment precludes his recovery for the accident. As for the dispute
regarding whether Petitioner was working, it is more likely, given the agreed fact that the
wheelbarrow was moved, that he was working. If Petitioner was on break, however, he would
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still have been injured during a work break while confined to an area dictated by his
employment, and there is no indication he was engaging in any unusually physically dangerous
activity during that break. If he was on break, then, the personal comfort doctrine would dictate
that his actions be considered work-related. See Karastamatis v. Industrial Comm’n
(Annunciation Greek Orthodox Church), 306 111. App. 3d 206, 211 (1999) (explaining personal
comfort doctrine).

The record presents other reasons to find the proximate cause of this accident to be
something other than Petitioner’s intoxication. As Petitioner points out, although he registered a
positive drug test, that test does not establish the extent, or even the existence, of his intoxication,
if any. In fact, Murray testified that Petitioner exhibited no unusual behavior (other than facial
twitching) on the day of the accident. Murray’s and Petitioner’s testimonies also corroborated
one another on an important point: it had rained just prior to Petitioner’s accident, so that the roof
was wet. Whether Petitioner slipped on the wet surface while dumping material from the roof or
whether on break on the roof, the unavoidable inference from this record is that hazardously
slippery conditions on the roof led to his accident. The Commission finds that those conditions,
and not Petitioner’s alleged intoxication, were the most direct cause of his accident.

For those reasons, the preponderance of evidence refutes the statutory presumption that
Petitioner’s intoxication was the proximate cause of his accident. Instead, the evidence shows
that his accident was the result of a job-related hazard—his placement on a slippery roof. For
that reason, he is entitled to benefits under the Act for his injury.

Respondent offers no argument as to why medical or other benefits should be denied if
Petitioner’s injury is, in fact, job-related. In fact, as Petitioner points out in his brief, Respondent
rested its defense entirely on its intoxication defense. Thus, Petitioner should receive medical
expenses related to his treatment, prospective medical treatment, and temporary total disability
for his time off of work through the date of the arbitration hearing.

Conclusion

IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s decision
dated November 1, 2016, is reversed as stated herein.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner be awarded past
and prospective medical expenses, subject to the fee schedule, for treatment related to his
workplace injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner be awarded TTD
for 16 and 4/7 weeks, for the period from July 9, 2016, through November 1, 2016.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 11. 2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 (1980).
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Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of
$2,000.00. The party commencing the proceedings for review in the Circuit Court shall file with
the Commission a Notice of Intent to File for Review in Circuit Court.

FEB 8 - 2018
DATED:
0:12/18/17
TIT/kne

“ Tl

Thomas J. Tyrtell

T%L@WM%

Michakl J. Brennan

DISSENT

[ respectfully dissent from the Majority’s opinion reversing the Arbitrator’s decision. I find
Arbitrator Falcioni’s decision to be thorough and well reasoned. 1 would af and adopt this
decision. .

Kevin W. Lamborn
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On 11/1/2016, an arbitration decision on this case was filed with the Tllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.50% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

4128 RUBENS AND KRESS
FRANK D KRESS

134 N LASALLE ST SUITE 444
CHICAGO, IL 60602

0210 GANAN & SHAPIRO PC
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210 W ILLINOIS ST
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STATE OF ILLINOIS ) [ ] injured Workers' Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF WILL ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Little John Testerman Case# 16 WC 21942
Employee/Petitioner
V. Consolidated cases:
AllTech Decorating
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of’ Hearing was mailed to each
party. The matter was heard by the Honorable Robert Falcioni, Arbitrator of the Commission, in the city of
New Lenox, on October 5, 2016. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. D What was the date of the accident?

E. |:| Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. What were Petitioner's earnings?

H. |:| What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

J. [E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

e

L. IZ] What temporary benefits are in dispute?
O TPD [C] Maintenance TTD

M. D Should penalties or fees be imposed upon ReSpg‘mdent?
N. D Is Respondent due any credit?

0. [_] other

ICArbDeci9(®) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60607 312/814-6611 Toll free 866/352-3033  Web site: www.iwcc.il.gov
Downstate affices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, July 8, 2016, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

FINDINGS

On this date, Petitioner did ot sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.
Petitioner's current condition of ill-being s not causally related to the accident.

In the year preceding the injury, Petitioner earned $Petitioner was injured on his second day of work
and did not receive a full week’'s wages; the average weekly wage was $1,047.00.

On the date of accident, Petitioner was 46 years of age, married with 0 dependent children.

ORDER

Based upon the evidence presented, the Arbitrator finds that evidence of intoxication on July 8, 2016 created a
rebuttable presumption that said intoxication was the proximate cause of the accident and not his employment.
Given this, the Arbitrator finds that Petitioner’s condition is not causally related to his employment.

No benefits are awarded.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

; Aot & Dbpe —— October 21, 2016
Signature of Arbitrator Date

ICArbDec19(b)

NOv 1 - 2016
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Statement of Facts

Little John Testerman, hereinafter “Petitioner”, testified that he was employed by AllTech Decorating,
hereinafter “Respondent”, on July 8, 2016. He was hired on July 2, 2016, as an apprentice painter. On
July 6, 2016, he reported for work and rode in a truck with Matthew Murray and another supervisor to
northern Michigan for his first job. Mr. Murray, the crew leader for that particular job, testified that
Petitioner appeared nervous and mentioned his drug test for the employer several times. He also
testified that Petitioner had mentioned a prior drug habit but that they did not discuss it in depth. Mr.
Murray testified that he smoked an electric cigarette during the ride. Petitioner contended that the
cigarette was marijuana and that the cab filled with smoke from said cigarette.

On July 8, 2016, Petitioner worked with Mr. Murray on a roof to clean off the sand left behind by
sandblasting. This was done by collecting the sand into piles, shoveling the sand into a wheelbarrow,
and d