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STATE OF ILLINOIS ) l___l Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. I:I Affirm with changes I:' Rate Adjustment Fund ($8(g))
COUNTY OF COOK ) [ Reverse [ ] Second Injury Fund (§8(c)18)
D PTD/Faial denied
I:' Modify |X| None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
STEFAN HVIZDOS,

Petitioner,
vs. NO: 15WCO08101

KRESSO SIDING & CONSTRUCTION COMPANY,

Respondent.

ORDER

This matter comes before Commissioner Barbara N. Flores pursuant to Petitioner’s
“Motion to Correct Clerical Errors on Settlement Contract” filed May 24, 2019,

This matter was set for Trial on May 8, 2019. An interpreter was hired for the Trial, but
the vendor was unable to quote the exact amount due for their services.

A Settlement Contract was agreed upon on the date of Trial, and in the interest of having
the contract approved at that time, an estimated cost for interpreter fees was included in the
contract.

Subsequently, the actual invoice for interpreter fees was received, which was less than the
amount estimated on the Settlement Contract. This resulted in a credit owed to Petitioner.

Petitioner then filed the aforementioned Motion to correct the Settlement Contract to reflect
the correct amount for interpreter fees, as well as the correct amount to be received by Petitioner.
However, this Motion was not timely filed.

Due to the untimely filing, the Commission denies Petitioner’s Motion pursuant to §19(f)
of the Act. However, due in part to the fact that both parties have agreed to the above corrections
on the Settlement Contract, the Commission will deem the fee estimate a scrivener’s error, treat
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Petitioner’s Motion as a “Petition for Review™ and accept it as a timely filed document. See
Eddards v. Ill. Workers’ Comp Comm’n, 2017 IL. App (3d). (Stating that the Illinois Workers’
Compensation Act does not subscribe to any specific requirements regarding the form of a
“Petition for Review).”

The Commission has reviewed the Settlement Contract and finds that there was a mutual
mistake of fact, the Commission has jurisdiction to amend the Settlement Contract and that, based
on the parties’ stipulations, the Commission reviews the case instanter and grants the requested
corrections.

Therefore, it is the Order of the Commission:

1) That Petitioner’s “Motion to Correct Clerical Errors on Settlement Contract” is hereby
denied under §19(f) of the Act.

2) That said Motion will instead be accepted by the Commission as a timely filed “Petition
for Review.”

3) As the parties are in agreement with the corrections, the Commission reviews the case
instanter and grants the corrections on the Settlement Contract per the parties’
stipulations.

/‘
oatep,  JUN 3- 2019 M e

BNF/wde Barbara N. Flores
05/24/19
45
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes D Rate Adjustment Fund (§3(g)}
COUNTY OF PECRIA ) I___l Reverse E’ Second Injury Fund (§8(e}18)
|:| PTD;/Fatal denied
|:| Modify |X| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Heath Schaffer,
Petitioner,
vs. NO: 13 WC 26238
Emerald Performance Materials,

Respondent. 1 9 I :l‘y C C 0 2 7 2

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all parties, the
Commission, after considering the issues of disease, temporary disability, permanent disability, medical
expenses and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed April
24, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner interest
under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for all
amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury.

The party commencing the proceedmgs for review in the Clrcult Court shall file with the Commission a

Notice of Intent to File for Review in Circuit Court. M ‘_(16(_’_

DATED:; JUN
0040419 3- 2019 Barbara Flores

BNF/mw
045

[tk A Mo

Deborah Simpson

e fat

Marc Parker







- I:LINOIS- WORKERS COMPENSATION-COMMISSION

NOTICE OF ARBITRATOR DECISION

SCHAFFER, HEATH Case# 13WC026238
Employee/Petitioner

EMERALD PERFORMANCE MATERIALS
Employer/Respondent

191IWCCO0272

On 4/24/2018, an arbitration decision on this case was filed with the Nlinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.98% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2217 SHAY & ASSOCIATES
TIMOTHY M SHAY

1030 DURKIN DR
SPRINGFIELD, IL 62704

0000 RUSIN & MACIOROWSKI LTD
R MARK COSIMINI

2506 GALEN DR SUITE 108
CHAMPAIGN, IL 61821-7047






STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund 6Z (1))
)SS. I:l Rate Adjusiment Fund (§8(z)
COUNTY OF PEORIA ) [ Second Injury Fund (§8(c)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
HEATH SCHAFFER Case # 13 WC 26238
Employee/Petitioner
v Consolidated cases: N/A.

EﬂlﬂiﬁﬁtgnlzgleORMANCE MATERIALS 1 9 I ‘? C C 0 2 |7 2

An Application for Adjustient of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, A rbitrator of the Commission, in the city of
Peoria, on March 15, 2018. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [Jwas Respondent operating under and subject to the IHlinois Workers' Compensation or Occupational
Diseases Act?

[] Was there an cmployee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

[ ] What was the date of the accident?

[] Was limely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

[} What were Petitioner's carnings?

[ ] What was Petitioner's age at the time of the accident?

[_] What was Petitioner's maritai status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. What temporary benefits are in dispute?
[JTPD [_] Maintenance TTD

L. [X] What is the nature and extent of the injury?

M. [_] Should penalties or fees be imposed upon Respondent?
N. []Is Respondent due any credit?

O. []Other

SrIZommyow

{CArbDec 210 1060 W.Randolph Street #8-200 Chicago, IL 60601 312/814.6611 Toll free 866/352.3033  Web site: www.iwee il gov
Downstate gffices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987.7292  Springfield 217/785-7084
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On 7/18/10, Respondent was operaling under and subject (o the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ili-being is not causally related to the accident.

In the year preceding the injury, Petitioner camed $83,832.84; the average weekly wage was $1,612.17.
On the date of accident, Petitioner was 32 years of age, married with 2 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent lias paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit for any short-term or long-term disability benefits it has paid to Pelitioner to
be off-set against any award rendered by the Arbitrator or the Commission by agreement of the parties.

ORDER

Petitioner [atled to prove he sustained accidental injuries, which arose out of and in the course of his
employment [or Respondent. There{ore all benefits are denied.

RULES REGARDING APPEALS Unless a party {iles a Petition for Review within 30 days aflter receipt of this
deciston, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INYEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below o the day before the date of payment;
however, il an employee's appeal results in either no change or a decrease in this award, interest shall not
dCcCcTuc,

Signature of Arbitrator Date

Heath Schafler v. Emeraid Performance Materials, 13 WC 26238 - ICAthDec p. 2

APR 24 208
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FINDINGS OF FACT 19IWCC0272

This case involves a Petitioner alleging injuries due to an occupational disease sustained while working for the
Respondent on July 18, 2010. Respondent dispute Petitioner’s claims and the issues in dispute are: 1) accident,
2) causation, 3) medical expenses, 4) TTD, and 5) permanency.

Petitioner began working for Respondent in 2007. Respondent is a chemical plant which produces tire
accelerants. Petitioner testified he was exposed to hydrogen sulfide gas. He described the safety equipment he
utilized while working for Respondent. Petitioner testified they wore special uniforms consisting of a shirt and
pants which were fire retardant and were resisiant (0 chemicals. He also testified to wearing hard hats and
gloves. Furthermore, Petitioner testified he wore respirators sometimes with supplied air and a “rattier.” The
rattler is a monitor which alerts the worker when the level of hydrogen sulfide gas increases to a certain number
of parts per million. If the rattler is activated, the worker utilizes a respirator or a respirator with supplied air.
The next step would be to detect the source of the leak. Petitioner testified he always wore a rattler, and it went
off almost daily. He further testified that when he was around a chemical called toluene, he turned off the
rattler because it always went of[. Petitioner further indicated he was advised to silence the hydrogen sulfide
alarm on the raltler, because it was not working right. Engineers came in and along with the maintenance
workers could not find anything wrong and could not detect elevated concentrations of the chemical. Petitioner
indicated this happened almost daily when they started using a new scrubber in the time period immediately
before July 2010.

Petitioner also testified overhead lines would drip hydrogen suifide, but he would not notice it until he removed
his work clothes after his shift was over. Sometimes, the hydrogen sulfide would go through his sleeve.
Petitioner would scrub it of f during a post-work shower. Petitioner testified if he did not see the hydrogen
sulfide on him, he would not be able to tell it was thére.

With respect to the respirators, Petitioner testified they were full face. The workers routinely had fit tests for
the respirators at the safety office. Petitioner indicated he wore a respirator il he was going to be exposed to
chemicals or if he would be breaking lines, or if there was a strong smell.

Pelitioner testified he worked in two different buildings. One building is referred to as the crude building and is
numbered 711 on page three of Petitioner’s Exhibit 24. Petitioner described the building as a big tin shed. The
building is enclosed, and it contains two reactors, which are utilized to mix chemicals. The crude building is at
least 100 feet long.

When asked about ventilation within the building, Petitioner testified there were ventilation f: ans, but they did
not work. There was one working fan at the end of the building, which would draw everything from the
building out. Petitioner also testified that they would sometimes mise the roli-up doors or open walk-through
doors for additional ventilation. Petitioner testified he normally would not have to wear a respirator when
inside the building, but if a chemical smell got strong, the workers would know there was a leak, and they
would put on respirators. Petitioner testified he would use supplied air if entering a tank or if “breaking lines.”
When wearing a respirator, Petitioner testified that if the chemical smell was strong enough, he would still be
able to smell it. He also explained il the respirator was functioning properly, he should not be able to smell any
chemicals.
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Petitioner indicated there was an issue with leaking pipes in the crude building. They used a cinder block
retaining wall around the tanks to contain leaks. Pelitioner indicaied there was always at least one thing
leaking. Petitioner testified he was exposed to aniline, sullur, toluene, and carbon disulfide. Petitioner’s job
duties as an operator required him to clean up some of the leaks. Petitioner indicated he has smelled several
chemicals including carbon disulfide, hydrogen sulfide, toluene, and aniline. He also indicated hydrogen
sulfide, toluene, and aniline got on his skin.

The second building described by Petitioner is known as the Nash building. The blueprint is contained on page
two of Petitioner’s Exhibit 24. Petitioner testified the Nash building is outside and open and is essentially a
steel structure [rame. Consequently, any exposures io chemicals would be in the open air. Petitioner described
the chemical process as the Nash building being supplied with materials {rom the crude building. Petitioner ran
reactors in the crude building, and the product would be sent 10 the Nash building. Petitioner also ran an
extracting process at the end of the crude building, which would pump tar inio trailers that were outside.

Wilth respect lo the work performed oultside, Pelitioner lestified that during the winter, some lines would freeze.
He testified to having to break the lines to free hydrogen sulfide sludge. The sludge could be splashed on a
worker, and it could also be smelled. Petitioner testified he wore a respirator because the smell was terrible.
Petitioner indicated when he [linished working, he smelied like the chemicals and smelled like the crude
building. He could not detect the smell after taking a shower, bul he also indicaled his bedsheets were stained
with chemicals coming out of his pores. He did not know how {requently that occurred, but he testified it
happened quite a bit.

When asked about his alleged accident on July 18, 2010, Petitioner testified hc does not remember everything.
He {urther acknowledged having a lot of memory loss. Petitioner recalled his rattler and hydrogen sulfide
monitor went ofl on July 18, 2010. Peltitioner remembered cutting a small branch ofT a tree and it striking him
on the head. He testified there were no effects from that incident. Pelitioner {urther testified he was not abusing
alcohol at that time, but he had been a binge drinker. When asked about the cpisodes that led Petitioner to
reporting to the emergency room on July 18, 2010, Petitioner testified that after having an incident at Emerald,
he had to learn to walk and talk again. He also testified he would go 3-7 days where he did not remembcr
anything. He was still functioning, but not in a proper way. At the time of irial, Petitioner was receiving
treatment for depression and anxiety. He was no longer having any issues with walking.

Petitioner’s medical treatment began July 21, 2010 when he reported to the St. Francis Medical Center
emergency room. (Px.25) The history indicates Pelitioner hit his head on a shed. He was described as having
the appearance as though he was intoxicaled. He was noted to have a bump on his head, and he demonstrated
slurred speech. The emergency room diagnosis was a post-traumatic headache. The doctor thought the
symptoms were likely secondary (o a combination of sleep deprivation and the recent head trauma. A
neurological exam performed at St. Francis Medical Center revealed a past medical history of alcoholism and a
concusston when in high school. The history also indicales Pelitioner hit his hcad on a shed, and he fell and hit
his head 10-15 times both on ground level and when falling off a 7-foot ladder. Petitioner’s wife advised that
Petitioner drank close 1o a case of beer and took some of her pills. She indicated a whole bottle of Klonopin
was missing. Petitioner was discharged from the hospital July 23, 2010. (Px.25)

On July 26, 2010, Petitioner reported (o the Methodist Medical Center emergency room. (Px.33) The history
indicates Petilioner experienced multiple falls as well as hallucinations. He reportedly fell two days carlier and
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hit his head and suffered a loss of consciousness. Petitioner’s wife described Petitioner’s behavior as consisting
of almost manic episodes. Petitioner and his family indicated Petitioner developed his symptoms 2-4 days after
his-head injury. The doctor concluded the symptoms could potentially be explained by a concussive head

injury.

Petitioner returned to the St. Francis Medical Center emergency room July 29, 2010. His wife was concerned
about possible mania. She reported Petitioner was not sleeping. Petitioner also fell 6 or 7 times since being
discharged from the hospital several days carlier.

On August 3, 2010, Petitioner’s wife called their family physician, Dr. Riech, requesting a note to keep their
electricity on because Petitioner could not be hot. Additionally, she told Dr. Riech they needed the lights on so
Petitioner did not fall. On August4, 2010, Dr. Riech noted Petitioner was confused because of sleep
deprivation. He did not think there was any type of thought disorder. Dr. Riech also noted that he did not see
where toluene causes manic behavior, but it could explain confusion and balance problems.

On August 6, 2010, Dr. Riech noted Petitioner was improving. However, there was a concern with a history of
depression which could be from bipolar disorder as well as Petitioner being in the midst of mania. Both
Petitioner and his wife expressed a concern about chemical exposure. Dr. Riech commented Petitioner’s onset
of symptoms was abrupt rather than gradual, Petitioner told Dr. Riech that his psychiatrist, Dr. Heritch, thought
his altered mental status was more likely due to the effects of toxic chemical exposure. The records of the
psychiatrist, Dr, Heritch, were not offered in evidence.

Dr. Riech referred Petitioner for an occupational consult to assess whether the chemical exposure was a causing
event. Dr. Riech further commented the chemical of concern was toluene and Petitioner was also exposed to
aniline. He also advised Petitioner to continue following up with psychiatry. (Px.30)

On August 20, 2010, Dr. Edward Moody, an expert in occupational medicine, evaluated Petitioner. Petitioner
indicated he had no memory of the onset of his symptoms or of any events around that time. Petitioner denied
the excessive use of alcohol. He told Dr. Moody he drank one or two times per month and had 8-10 drinks per
time. Petitioner told Dr. Moody he did not recall any instances of a known chemical exposure or of any
equipment malfunctions. On exam, Dr. Moody noted Petitioner’s gait was essentially normal. He commented
there was an unknown etiology of Petitioner’s mental status impairment, ataxia, memory deficits, and behavior
issues. He also noted a potential cause was exposure to carbon disulfide, but there was no documented history
of an exposure to carbon disulfide. Dr. Moody recommended a neuropsychological evaluation to assess
whether Petitioner was suffering from toxic encephalopathy.

On September 10, 2010, Dr. Nersesyan evaluated Petitioner at the 11linois Neurological Institute. (Rx.2) Dr.
Nersesyan opined that Petitioner had no neurological deficits. He also noted the lab studies did not reveal any
loxic exposure.

AnEMG study performed on November 2, 2010 did not reveal any abnormalities. Dr. Riech noted Petitioner’s
condition was worsening the farther out they got from exposure (o carbon disulfide. He expressed a concern
that the exposure was not the cause of Petitioner’s problems especially because Petitioner was suffering from
depression and stress prior to the onset of symptoms in July 2010. :
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A number of physicians at the University of lowa evaluated Petitioner on November 23, 2010 and December 1,
2010. (Px.34) The records from the University of lowa indicate that Petitioner advised Dr. Robert Jones, a
neuropsychologist, that he had no recollection of the events from July 18, 2010 through early September 2010.
Following his evaluation, Dr. Jones concluded there was little to no evidence of residual neuropsychological
deficits from a possible chemical exposure. He diagnosed Petitioner with a reactive mood disturbance. Dr.
Jones concluded there were no neuropsychological reasons to prevent Petitioner from returning to work.

Similarly, on December 1, 2010, Dr. Fuortes cleared Petitioner to return to work in January 2011. (Px.34)

Dr. Sarvenaz Jabbari rendered an opinion Petitioner was suffering lrom a depressive psychosis that was
exacerbated by factors such as {inancial stress, long work hours, sieep deprivation, and possible chemical
exposure at work. Ii was recommended that Petitioner treat with a psychologist and undergo therapy focused on
cognitive behavioral therapy.

On January 10, 2011, Petitioner returned 1o sce Dr. Moody. (Rx.3) Dr. Moody described Petitioner’s amnesiac
episodes as bizarre. He indicated there was no objeclive evidence of an inability to return to work. However,
Petitioner had not followed up with his psychiatric treatment, so Dr. Moody was not willing to say Petitioner
was [it for work.

Petitioner was evaluated by Dr. Andrew Lancia, a psychiatrist, January 28, 2011. (Px.35) Dr. Lancia reviewed
the notes from the University of lowa and interpreted them to show they did not feel Petitioncr’s condition was
due 1o a chemical exposure. Dr. Lancia noted the neuropsychological testing indicated Petitioner’s symptoms
and condition were secondary lo a mood disorder with psycholic depression. Dr. Lancia diagnosed Petitioner
with dissociative amnesia, probable bipolar disorder, and he could not rule out malingering.

On January 11, 2012, Pelitioner was seen at the Methodist Medical Center emergency room for a psychological
evaluation. He was diagnosed with bipolar disorder and dissociative amnesia.

On March 4, 2012, Petilioner was taken by ambulance to the St. Francis Medical Center emergency room after
returning to his home {rom chopping wood. Petitioner was reportedly staggering, and he laid down on the floor,
and his wiflc could not wake him. (Px.29) While at the hospital, a consull was performed by Dr. Theresa Regan,
a neuropsychologist. Her note indicates Pelitioner had past use of synthetic-marijuana, which is known lo be
associated with the onset of psychotic disorders particularly in at-risk individuals. The history provided to Dr.
Regan was that Petitioner “stopped” alcohol consumption {ive weeks earlier. Petitioner’s wife indicated
Petitioner would binge drink “like 30 plus beers once every couple months.” He also experimented with drugs
including marijuana and possibly cocaine. Dr. Regan indicated Petitioner was worked up for possible toxic
exposure at lowa, but the results were unremarkable. Dr. Regan concluded the cause of Petitioner’s altered
mental slatus was unclear, but the usc of synthelic marijuana could be a causative faclor for Petitioner’s
recurrent episodes.

Also while at the hospital, Dr. Bitar, a psychiatrist, performed a consultation. He diagnosed Petitioner with
bipolar disorder, resolving altered mental status, and alcohol abuse. He recommended personality testing for
Petitioner.

The consult by Dr. Wang in the St. Francis Medical Center ncurology department resulted in a diagnosis of a
likely psychiatric disorder. Another consult in the neurology department concluded Petitioner’s altercd mental
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status was not neurological but was more likely either psychological or malingering. It was noted Petitioner had
anormal EEG study and a normal CT-scan. While being evaluated by a nurse practitioner in the neurology
department, Petitioner’s wife was insistent that Petitioner was having an episode, but the nurse indicated
Petitioner was alert and appropriate.

On September 27, 2012, Petitioner told Dr. Riech that he would not £0 back to see Dr. Bitar. Dr. Riech refused
to refill Petitioner’s prescription for Clonazepam because he was concerned Petitioner was misusing the
medication. On October 8, 2012, Dr. Riech noted that Dr. Bitar told Petitioner he thought Petitioner was lying.
When Petitioner was evaluated by Dr. Riech November 16, 2012, Petitioner indicated he stopped all
medications. He was still sulfering from anxiety and depression.

On November 18, 2013, Dr. David Fletcher, an occupational medicine physician examined Petitioner at the
request of his attorney. In contrast to the histories provided to all of the other doctors, Petitioner told Dr.
Fletcher hydrogen disulfide alarms were going off all day July 18, 2010. However, Pelitioner did not remember
that day or anything from the next two months after that time. Dr. Fletcher opined that Petitioner’s condition
was causally related to carbon disulfide exposure. Dr. Fletcher testified via evidence deposition on September
2,2016. (Px.1) Dr. Fletcher testified that in addition to this case, he has also reviewed a series of potential
cases.for other employees of the Respondent. Dr. Fletcher testified he did not believe several of the
Respondent’s workers had an occupational-related disease. (Px.1, p-5) When he first examined Petitioner, Dr.
Fletcher remembered Petitioner had a very profound ataxia in that he had a very wide stance gait - as though

Petitioner was. intoxicated and. had a lack of coordination. {Px.1, p. 7D

Dr. Fletcher attributed some of Petitioner’s complaints to his exposures in the workplace. He noted Petitioner
had “foggy days” such that Petitioner could not remember an entire day. Dr. Fletcher noted that happened to
Petitioner one to two times every two weeks. Dr. Fletcher believed Petitioner could be suffering from chronic
encephalopathy with subtle long-term chronic brain damage.

Dr. Fletcher acknowledged Petitioner’s comorbidities including the use of alcohol, synthetic marijuana use, and
bipolar disorder. However, he also believed Petitioner’s exposure to carbon disulfide and toluene were
contributing to his conditions.

Dr. Fletcher acknowledged Petitioner’s presentation at the emergency room July 21, 2010 was consistent with a
recent head trauma. He also acknowledged Pelitioner’s presentation J uly 21, 2010 could also be consistent with
chronic alcohol abuse. Finally, Dr. Fletcher acknowledged a combination of head traumas and alcohol abuse
would make it more likely for Petitioner’s presentation to be consistent with those causes. (Px.1, pp38-39)

Dr. Fletcher also acknowledged that the history provided to him of hydrogen sulfide alarms going off July 18,
2010 was not contained in any of the other medical records. (Px.1, pp-39-40)

When.asked about Petitioner’s.treatment in March 2012 at St. Francis Hospital, Dr. Fletcher indicated
Petitioner’s symptoms could be consistent with post-concussion issues following repeated falls and head
traumas. He also indicated Petitioner acknowledged using synthetic marijuana and cocaine. Dr. Fletcher
agreed cacaine and synthetic marijuana use can cause chronic neurotoxicity-type problems similar to those
exhibited by Petitioner. (Px.1, pp.53-54)
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Dr. John Koehler testified via evidence deposition September 13, 2016, (Rx.4) Dr. Koehler evaluated
Petitioner in August 2015. (Rx.4, p.7) Pelitioner provided a history of being off work and boating on July 13,
July 14, and July 15, 2010. Petitioner indicated he had an accident where he was on a ladder helping to cut a
tree branch when he was struck in the head by a branch. Petitioner also told Dr. Kochler that while working
July 17, 2010, he smelled an unusual smell, but it was transient, and no one else was affected by it. (Rx.4, p.9)
Petitioner’s history also included that on July 20, 2010, he fell again, and on July 21, 2010, he called his wife
indicating he was sick and was crying on the phone. That was when he went to the hospital. He reportedly
vomited along the way. (Rx.4, p.10) Dr. Kochler pointed out that Petitioner told him he did not remember
anything around the time period in question, but then he told Dr. Kochler that he did remember those things.
(Rx.4, pp-10-11)

On exam, Dr. Koehler noted Petitioner did not have any symptoms, and he felt normal and was doing well.
(Rx.4, p.20) Dr. Koehler also noted the neurologic exam was completely normal as was the physical exam.
(Rx.4, p.21) Dr. Koehler diagnosed Petitioner with a history of psychiatric and neurologic complaints
extending from 2010 through 2012. He thought the ctiology was unclear, and he further explained the condition
was due to a multiplicity of features including head trauma compounded by a history of alcoholism and
psychiatric illness. (Rx.4, p.21) Dr. Koehler explained that his opinion was based upon the chronological
history and also from a proximate cause standpoint. He noted Petilioner was struck in the head and was
knocked unconscious and then fell repeatedly after that, and his presentation after that time was consistent with
that history. (Rx.4, p.22)

In addition to Pelitioner’s testimony and the lestimony of the two examining doclors, Petilioner presented the
deposition testimony of David Smid. Mr. Smid testified by way of evidence deposition July 28, 2017. (Px.23)
Mr. Smid testified to numerous leaks and generally poor conditions in Respondent’s facilities. He testified to
routine exposures to numerous chemicals.

Petitioner also submitted several exhibits consisting of Material Safety Data Sheets. Petitioner’s Exhibit 4 is the
MSDS sheet for hydrogen sulfide. The short-term potential health cffects include among other things
headaches, disorientation, hallucinations, and brain damage. The potential long-term health cffects include
among other things effects on the brain.

Petitioner’s Exhibit & is the MSDS sheet for toluene. The chronic health effects identified include chronic lung
dysfunction. Repeated and prolonged over-exposure can cause irreversible brain and nervous system damage.

Petitioner’s Exhibit 9 is the MSDS sheet for carbon disulfide. The noted effects on humans can include organic
brain damage, neurobehavioral dysfunction, and other possible effects. It is also noted (o be a severe irmitant of
the eyes, skin, and mucus membranes. Chronic exposure to carbon disulfide can cause visual changes,
gastrointestinal disturbances, and kidney and liver damage.

Pelitioner’s Exhibits 11 and 12 are EPA Quarterly Non-Compliance reports dated January 1, 2007 through June
30, 2007. The exhibits have a long list of incomplete/deficient report notifications. However, there is no
indication the information contained in those exhibits have any direct relevance 1o Pelitioner or Petitioner’s
conditions.
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Petitioner’s Exhibit 13 is an EPA finding of violation based upon Respondent’s failure to perform monthly
monitoring of valves, failing to cap open-ended lines, and failing 10 identify leaks July 23, 2009.

Petitioner’s Exhibit 15 is a Compliance Certificate report from Respondent to the Illinois EPA. No evidence
was presented suggesting that exhibit has any relevance to this case.

Petitioner’s Exhibit 16 is a Consent and A greement Order from the EPA . Respondent agreed to pay a fine in
the amount of $158,000.00. The fine was for failing to immediately report releases of carbon disulfide and
hydrogen sulfide into the atmosphere. The discharge of the chemicals occurred J uly 25, 2009, and Respondent
did not report the discharge until July 27, 2009 for carbon disulfide and July 28, 2009 for hydrogen sulfide. No
evidence was presented suggesting Respondent’s delays in reporting the releases of chemicals contributed to

Petitioner’s conditions.

Petitioner’s Exhibit 20 is a letter from the National Institute for Occupational Safety and Health to Respondent
and is dated March 19, 2013. The letter documents an on-site evaluation of Respondent’s facilities in
conjunction with an open meeting with managers and union representatives to discuss the requests for the health
hazard evaluation. The letter indicates current workers were interviewed about their work history, medical
history, and work-related symptoms. Industrial hygiene sampling was performed and medical records were
reviewed. Additionally, Respondent’s written respiratory protection and hazard communication programs as
well as accident reporting procedures were all reviewed. The on-site evaluation also included air sampling.

The conclusions from the on-site evaluation were that the concentrations of several chemicals incl uding toluene
were low or non-detectable. -

Petitioner’s Exhibit 22 is a comprehensive report from the U.S. Department of Heaith and Human Services,
Centers for Disease Control and Prevention, and the National Institute for Occupalional Safety and Health. The
report is dated June 2014. The report documents a health hazard evaluation that was requested by the Union.
Additionally, Dr. Fletcher indicated in his deposition testimony that he recommended the health hazard
evaluation. The evaluation included reviewing the crude production and polential exposures to aniline, carbon
disnlfide, and hydrogen sulfide. Additionally, toluene was utilized during the crude process. The evaluation
included interviewing 10 of the employees working at the lime, reviewing OSHA logs of work-related injuries
and illnesses and workers’ compensation claims for the years 2010, 2011, and 2012. Air sampling records and
facility procedures were reviewed, as were medical surveillance records for the workers. The evaluators also
performed an extensive literature search for information regarding the predominant chemicals to which the
employees could be exposed. The evaluation also included air sampling and surface sampling. The evaluators
concluded that all airborne exposure levels that were measured were well below occupational exposure limits
except for OTOS exposure to employees involved in the bagging process. There is no evidence that Pelitioner
was involved in the OTOS bagging process.

CONCLUSIONS OF LAW

1. With regard to the issues of accident and causation, the Arbitrator finds that the Petitioner failed to meet his
burden of proof. In support of this finding, the Arbitrator relies on the testimony and medical evidence
presented. This case was filed under the Occupational Diseases Act. An occupational disease is a disease
arising out of and in the course of employment. A discase shall be deemed to arise out of the employment if
there is apparent to the rational mind, upon consideration of ali of the circumstances, a causal connection
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between the conditions under which the work is performed and the occupational disease. Itis the claimant’s
burden to prove that he suffers from such a disease, and that there is a causal connection between his disecase
and his employment. Qmron Electronics v. Illinois Workers’ Compensation Comm’n, 2014 1L, App (1st)
130766WC. In this case, there is no apparent connection between the Pelitioner’s employment and any clear
occupational disease. As a preliminary matter, it is very unclear as to what occupational disease Petitioner is
claiming. He testified to having “episodes” which involved him having an altered mental status resulting in him
having amnesia for blocks of time extending over several days or weeks. He has also been diagnosed with
depression and anxiety which pre-existed the alleged accident date. The only evidence tying these various
conditions to Petitioner’s employment is the testimony of Petitioner’s retained expert, Dr. Fletcher. Although
Dr. Fletcher opined (hat Petitioner may be suffering from chronic encephalopathy secondary to Petitioner’s
work exposures, this diagnosis is not supported by any of the Petitioner’s other medical providers. More
notably, Dr. Fletcher acknowledged that Petitioner’s presentation to the medical providers was consistent with
previous head traumas, alcohol abuse, and bipolar disorder. He further testified Petitioner’s symptoms were
consistent with the use of cocaine and synthetic marijuana.

The Arbitrator gives great weight to the fact that Petitioner’s family physician Dr. Riech, Petitioner’s treating
occupational medicine physician Dr. Moody, Respondent’s examining occupational medicine physician Dr.
Koehler, numerous doctors at the University of Iowa, and at least two psychiatrists, Dr. Lancia and Dr. Bitar -
all have declined to attribute Petitioner’s complaints and conditions (o the chemical exposures in the workplace.

To further add to the challenges in this case are the questions of credibility raised by Pelitioner’s testimony. For
example, Petitioner testificd as to memory loss to cxplain his apparcat inability to describe what may have
happened on the alleged accident date. Yet he was able to recall many details about his job duties and the
various details related to his employment with Respondent. Also, Petitioner denied having any idea of what
was synthetic marijuana, yet he admitted to both Dr. Regan and Dr. Fletcher that he had used the substance.
Each of those doctors rendered an opinion that Petitioner’s presentation was consistent with the use of the drug.
The Arbitrator also notes that a number of the Petitioner’s medical providers indicated Petitioner’s possible
malingering.

In reviewing the medical evidence, the Arbitrator notes that the initial medical records document Petitioner
having multiple head traumas and substance abuse. The medical evidence unequivocally establishes that
Petitioner’s presentation and symploms are consistent with those histories. Based on these {inding, the
Arbitrator concludes that the Petitioner has failed to prove a causal connection between his employment and any
occupational disease; and accordingly failed to prove that he sustained accidental injuries arising out of and in
the course of his employment with Respondent on July 18, 2010.

2. Bosed on'the Arbitrator’s findings with regard to the issues ol accident and causation, all other issues are
rer  red moot.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Justin Dugan,

Petitioner,
Vs, : No: 15WC 11529
Trillium Environmental, 1 9 I w C C 0 2 7 3
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to all
parties, the Commission, after considering the issues of casual connection, medical expenses (including
prospective medical treatment), and temporary total disability, and being advised of the facts and law,
affirms and adopts -- with modification, as discussed below -- the Arbitrator’s Decision. The
Arbitrator’s Decision is attached hereto and made a part hereof.

The underlying facts of this claim were well laid out in the Arbitrator’s Decision and are
incorporated herein. Petitioner, a 26-year-old laborer, alleged injury on March 7, 2015, when he stepped
on a live electrical wire (voltage unknown), while working at an environmental remediation site in
Columbus, Mississippi. He alleged that the electric shock caused him to fall, hit his head on the floor,
and briefly lose consciousness. His subsequent treatment for symptoms including numbness and
tingling in the extremities and back pain, among other symptoms, conmsisted of chiropractic
manipulation, physical therapy, and trigger point injections in the back. The last date of treatment was
September 9, 2015 (when he received his Iast trigger point injection). He has not looked for work since
the date of accident, claiming that “sequalae of his electrocution,” including ongoing pain and other
symptoms affecting a variety of bodily parts or systems, has disabled him from all employment.
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The Arbitrator, following §19(b) hearing held on May 23, 2017, determined that, while
Petitioner did sustain a work-related injury on March 7, 2015, he reached maximum medical
improvement for that injury by September 9, 2015; Petitioner’s current condition of ill-being was found
to be not related to the accident. The Arbitrator awarded reasonable and necessary medical expenses
totaling $15,773.62. She further found that Respondent was not liable for any temporary total disability
compensation or prospective medical care.

The Commission agrees with the Arbitrator’s findings that Petitioner suffered a work-related
accident on March 7, 2015 and reached maximum medical improvement for that injury by September 9,
2015. However, as discussed below, the Arbitrator erred in not awarding any temporary total disability
compensation.

The Arbitrator, in reaching her determinations, cited the credible and persuasive medical
opinions of Section 12 examiner Dr. Andrew Zelby. Dr. Zelby examined Petitioner on April 8, 2016
and testified via evidence deposition on January 23, 2017. Dr. Zelby opined that Petitioner sustained a
mild electrical injury along with a soft tissue back strain, and concussion, in accordance with
Petitioner’s report of a fall and loss of consciousness. (RX 1 at 25-26).

Regarding the electrical injury, Dr. Zelby stated, “that type of incident can cause numbness and
tingling because of the effects of the electricity on the neural elements, but this resulted in no permanent
condition of infirmity,” and Petitioner’s symptoms certainly would have resolved within about 2 weeks.
Regarding the concussion, it was minimal and would have resolved within 6 months. (RX 1 at 25-26).
For treatment of Petitioner’s March 7, 2015 accident, Dr. Zelby believed that 4 to 6 weeks of
chiropractic care or physical therapy (but not the injections) were reasonable. Dr. Zelby further opined
that Petitioner reached maximum medical improvement at “the beginning of September 2015,” which
the Arbitrator noted correlated with the last time Petitioner received treatment from any medical services
provider. (RX 1 at 27). (As mentioned already, this last date of treatment was September 9, 2015 --
about 6 months post-accident, and 20 months prior to arbitration hearing -- when Petitioner received his
last injection from Dr. Michael Ambrose.)

As for Petitioner’s ability to work following the accident, Dr. Zelby testified that 4 to 6 weeks
off-work to recover was reasonable, followed by light duty of lifting 10 pounds frequently and 20
pounds occasionally. Dr. Zelby would have restricted Petitioner to ground work only for about 3
months. By 3 months post-accident, Dr. Zelby would allow medium physical labor, and, by 6 months,
he would allow heavy labor with no restrictions. (RX 1 at 27-30).

Given that Dr. Zelby opined that it would not have been unreasonable to have the Petitioner off
work for a short period of time immediately following his accident, the Arbitrator erred in her finding
that Petitioner “is not entitled to receive temporary total disability benefits for any period of time.”
(Arbitrator’s decision at 21). Based upon the opinion of Dr. Zelby, the Commission modifies the

Arbitrator’s Decision by awarding temporary total disability from March 8, 2015 through April 29,
2015.
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Lastly, the Commission addresses the admissibility of video surveillance evidence submitted at
trial by Respondent. Petitioner objected to the admission of this evidence on grounds including lack of
foundation and improper authentication. A video recording may be admitted in evidence if it is properly
authenticated and relevant to the issues in controversy. People ex rel. Sherman v. Cryns, 203 111.2d 264,
283 (2003). First, a foundation for a video recording must be laid by someone having personal
knowledge of the filmed object and is capable of testifying that the video is an accurate portrayal of
what it purports to show. Cisarik v. Palos Community Hospital, 144 1il.2d 339, 342 579 N.E.2d 873
(1991).

In the case at bar, Respondent presented the testimony of Zarko Gligoravic, a supervisor at
PhotoFax, Inc., the surveillance company retained by Respondent. Mr. Gligoravic testified that he
oversaw the investigators who performed the surveillance and recorded the video, collected on several
days between April 2015 and March 2017. The video footage was selected, compiled and submitted at
hearing on DVD, along with corresponding surveillance reports, as Respondent’s Exhibit 8. Mr.
Gligoravic testified regarding the way his company identifies the subjects to be surveilled, assigns tasks
to investigators, and finally provides finished work product (including video discs and written reports) to
the company’s clients. Mr. Gligoravic did not do any of the actual surveillance himself and had no prior
familiarity with Petitioner. Mr. Gligoravic testified that, in his observation, the subject of surveillance as
captured on video looked to be the same individual as Petitioner, who was sitting in the courtroom.
However, Petitioner contended that the individual purported to be him in the video was actually his
look-alike younger brother.

Inasmuch as Mr. Gligoravic did not have “personal knowledge of the filmed object,” having
done none of the surveillance himself, the Commission sustains Petitioner’s objection and thus strikes
those findings of the Arbitrator based upon the video recording. Even so, the Commission finds that,
considering the totality of the admissible evidence, Petitioner has failed to prove entitlement to any
benefits save for those described in this instant Decision and Opinion on Review.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed November 6, 2017, is hereby modified as stated herein and otherwise affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner
the sum of § 368.00 per week for for the period commencing March 8, 2015 through April 29, 2015,
under § 8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner
the reasonable and necessary medical expenses as described in the Arbitrator’s Decision, pursuant to
§8(a) of the Act and subject to the medical fee schedule.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of the accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner
interest under §19(n) of the Act, if any.
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IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded to the
Arbitrator for further proceedings for a determination of a further amount of temporary total

compensation or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial
Commission, 78 111.2d 327 (1980).

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum of

$ 17,000.00. The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JUN 5- 2019 W U‘M

0-04/08/19 Stephen J. Mathis

e fﬁwﬁuu)

D. Douglas McCarthy

3 clikh Coppelrtt

L. Elizabeth Coppoletti
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NOTICE OF 19(b) ARBITRATOR DECISION
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Employee/Pstitioner
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On 11/6/2017, an arbitration decision on this case was filed with the lllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

[f the Commission reviews this award, interest of 1.26% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue,

A copy of this decision is mailed to the following parties:

0781 KEEFE & GRIFFITHS PC
DANIEL KEEFE

10 S BROADWAY SUITE 500
ST LOUIS, MO 83102

1872 SPIEGEL & CAHILL PC
PHILLIP JOHNSON

15 SPINNING WHEEL RD SUITE 107
HINSDALE, IL 60521
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D Injured Workers' Benefit Fund (§4(d))

)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) [ second Injury Fund (58(e)18)

[Z] None of the above

STATE OF ILLINOIS

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
JUSTIN DUGAN Case # 15 WC 11529
Employee/Petitioner
v Consolidated cases:

TRILLIUM ENVIRONMENTAL
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to cach

party. The matter was heard by the Honorable Christina Hemenway, Arbitrator of the Commission, in the
city of Collinsville, on May 23, 2017. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

E] Was timely notice of the accident given to Respondent?
@ Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earnings?

TommUN W

: D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

[

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitied to any prospective medical care?

L. What temporary benefits are in dispute?
CjTPD [} Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

{CArbDecl¢hy 2710 1001, Randolply Street #8-200 Chicago, IL 60601 312:814-6611  Tollfive 866/332-3033 Wb site- wuwhvee il gor
Downstate offices: Collinsvitle 618/346-3430 Peoria 309671-3019  Rockford 815:987-7292  Springfield 21 7/755-7084
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On the date of accident, March 7, 2015, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner carned $28,704.00; the average weekly wage was $552.00.
On the date of accident, Petitioner was 26 years of age, married with 2 dependent children.

Respondent /ias not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, S0 for maintenance, and $0 for other benefits,
tor a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

As explained in the Arbitration Decision, Petitioner sustained an accident which arose out of and in the course o
his employment with Respondent on March 7, 2015. He provided timely notice of the accident. Petitioner’s
current condition of ill-being is not causally related to his accident. Petitioner reached maximum medical
improvement on September 9, 2015. All benefit after that date are denied.

Respondent shall pay reasonable and necessary medical services totaling $15,773.62, as reflected in Petitioner’s
Exhibit 6 that remain unpaid. Specifically, Respondent shall pay the following bills, subject to the medial fee
schedule as provided in Sections 8(a) and 8.2 of the Act, and subject to presentation on the appropriate HCFA
forms with the appropriate codes included. Respondent shall receive credit for prior payments. Center for
Advanced Medicine/Dr. Ambrose $3,533.00; Illinois Medicaid for Anderson Hospital $288.45; Gateway
Regional Medical $3,632.21; Gateway Regional Medical $1,1 58.84; and Talley Chiropractic $7,161.12.

Respondent is not liable for any prospective medical care or any temporary total disability benefits,
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING ArreALs Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employce's appeal results in cither no change or a decrease in this award, interest shall not acerue,

s @\._6 November 3, 2017
Signature of Arhitrator Date

NOY 6~ Z017
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COUNTY OF MADISON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
JUSTIN DUGAN
Employee/Petitioner
v. Case # 15 WC 11529

TRILLIUM ENVIRONMENTAL
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT
Testimony

On March 7, 2015, Petitioner was 26 years old, single, and had one natural child and one
child to whom he stood in loco parentis. He testified he was not currently employed and that his
last employer was Respondent, Trillium Environmental. Petitioner testified that on the date of
the accident he was working with wires in a lime solo in Mississippi and that his foot came into
contact with a live wire, which gave him an electrical shock. He had been under the impression
that the power had been cut off, when in fact it had not. The electrical shock caused him to fall,
hit his head on the floor, and twist his low back. He testified he lost consciousness and has no
memory of what happened after he was shocked. A co-worker witnessed the incident, picked
him up off the ground, and toid him what had happened. Petitioner testified he had no memory
of what happened after he was shocked.

Petitioner testified that he reported the incident to his supervisor Andy and asked for
medical treatment. He was informed that that day was going to be the last day on that particular
job and that if he went for medical treatment in Mississippi he would lose his ride home and be
left behind. As a result, he was unable to scek medical treatment for his injury until he got back
to Illinois, following an eight to ten hour drive back from Mississippi, at which time he went to
Anderson Hospital. Petitioner testified he also treated with Dr. Talley, a chiropractor, and with
Dr. Ambrose. He had a lumbar MRI and a head CT. He last saw Dr. Talley about one week
prior to the MRI, and was told by Dr. Talley that he could do no more chiropractic adjustments,
as they could hurt Petitioner even worse and he did not want to paralyze Petitioner. He did not
recall the date of his last visit with Dr. Talley. Petitioner testified that Dr. Talley and Dr.
Ambrose kept him off work, as did the doctor who administered trigger point injections into his
hack, and whose name he could not remember.
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Petitioner testified that he was continuing to have complaints regarding his back, which
he believed were related to his accident. He testified that his back was originally stiff mainly on
the left side, but now it is more all over. He has trouble sleeping and his back has become stiffer
since he stopped going to the chiropractor. He has tingling in his fingers, arms, and legs and a
burning sensation. He testified he was also experiencing hearing problems, which he described
as, “A delay in hearing, like my mind’s not working as good as it was and I just am not
registering things as quickly as [ was.”

Petitioner testified that his attorney sent him to Dr. Kennedy for an examination, and that
his employer sent him to Dr. Zelby. He testified that he drove approximately seven hours to and
from Dr. Zelby’s appointment, and that at the end of his ride he felt terrible due to the pain in his
back. He testified he had increased pain and stiffness after sitting for a long period of time.

Petitioner testified that he had not worked since his accident and since returning from his
assignment in Mississippi, because he is “in complete pain”. He testified that his pain is getting
worse, that the treatment he received provided no relief. and that the injections did not provide
the relief hie was told they would provide. He testified that he had no problems prior to the work
incident and that since then he has lost about 30 pounds of muscle. He testified that since the
incident he has not lifted anything heavier than his son, who weighed about 20 pounds, but that
he could probably push himself to lift up to 40 pounds.

On cross-examination, Petitioner testified he was unsure the last time he saw Dr. Talley,
but agreed that if the doctor’s records indicted it was July 6, 2015, then that should be correct.
He testified Dr. Talley was a chiropractor and that the first time he saw him was March 9, 201s5.
He testified that he was told by Dr. Talley on his last date of treatment that he was unable to
return to work. He denied asking Dr. Talley to prepare a statement regarding his inability to
work. At each appointment, Dr. Talley conducted an examination and listened to his complaints,

Regarding the incident at work, Petitioner testified that he stepped on a wire on the floor
but he did not know what it was plugged into. He was wearing shoes at the time. He did not
know the amperage or voltage of the wire. He testified that after the incident occurred he laid
down in a van for about an hour and half before the crew went back to the hotel. He went to
Anderson Hospital when he returned home, and reported what had happened. He disputed that
the hospital record was correct in stating that the incident occurred at approximately 6:00 a.m.
He agreed that he reported a tingling sensation throughout his body and that he passed out,
hitting his head, afier the electrical shock. Petitioner could not recall if he was released from the
hospital with any type of medication or with any type of restrictions.

Continuing on cross-examination, Petitioner testified that he next saw Dr. Talley,
followed by Dr. Ambrose in the same office building. Dr. Talley referred him to Dr. Ambrose
for complaints of testicular pain. He acknowledged that while treating with Dr. Talley he was
also taking Zoloft and an anxicty medication, due to chronic anxicty from dealing with ongoing
problems with his daughter.
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Petitioner testified that he has not looked for any work since the date of his work accident
on March 5, 2015. When asked if he was familiar with Dugan Construction Company, he
acknowledged that it was his company, and that he advertised for them. He testified the
company does roofing, but denicd that it docs any tree removal. He fwithier iesiified that his
“little brother” took over his company a little bit after he was hurt. He denied currently receiving
a salary from the company.

Continuing on cross-examination, Petitioner was presented with Respondent’s Exhibit 2
and identified it as a picture of himself, from his Facebook page dated April 14, 2016. The post
referenced attending a St. Louis Cardinals gamc; however, Petitioner testified he did nol recall
being at the game, despite a response from him to a comment regarding the game. Petitioner was
presented with Respondent’s Exhibit 3 and identified it as a picture of himself holding his son,
from his Facebook page also dated April 14, 2016. The post referenced taking his son to his first
Cardinals ball game.

Petitioner was presented with a picture dated March 4, 2016, (marked as Respondent’s
Exhibit 5, but not tendered into the record), which he identified as a picture of himself holding a
chainsaw. He testified that, although he was the person holding the chainsaw, the picture was
not actually taken on March 4, 2016, but rather in 2012,

When asked about his daily activities since his accident on March 7, 2015, Petitioner
testified he really does nothing, only what he can. On any particular day he will get up, have
breakfast, watch his son, each lunch and dinner, and go to bed “like every other normal person”.
He will sometimes go to a birthday party or family event. He testified he has not looked for
work since March 2015 because he was hurt. He denied that Dr. Kennedy told him he was able
to work with restrictions. He testified that he has not seen any doctors for any treatment since he
saw Dr. Kennedy on November 24, 2016, at the request of his attorney, as Respondent would not
pay for any treatment. He acknowledged, however, that some of his bills had been paid for by
the State of lllinois and stated, “That’s the only way I could get an MRI was to go down and get
Medicaid because you guys was not going to pay it.”

Petitioner testified that he did not sell his construction company to his brother, but that he
gave it to him to keep the family name going until he was better. He did not notify anyone at the
State of Missouri, where the company was registered, that the ownership had changed. He
testified that he had not filed any income tax return since 2015.

Petitioner was presented with Respondent’s Exhibit 6 and identified it as a picture of
himself and his son, from his Facebook page dated July 8. The post referenced going to a
barbecue and swimming, and his son stepping on a hot coal. He testified he did not recall it. He
identified Brittany Hewitt, one of the persons who commented on the post, as his girlfriend.

When asked if he remembered telling his friends on a Facebook post in October that he
had plenty of firewood for them to come and get, he responded, “I don’t know all these dates.”
He did not confirm or deny offering firewood to his friends.
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Petitioner testified that he was currently taking anxiety medication which was prescribed
by the psychiatrist he has been seeing. He could not remember her name, but sees her every few
months and has been treating with her for a year or two.

Petitioner acknowledged that in 2015, 2016, and 2017, he had received traffic violations
on various occasions, contrary to his assertion on direct that he sits at home and does nothing,
He further acknowledged that he previously plead guilty to a Class IV felony but did not serve
any jail time for the conviction. He acknowledged that he currently has various cases pending in
different courts for traffic violations, including driving without insurance and driving on a
suspended license. Petitioner could not recall if he was driving the Dugan Construction
Company truck when he received the ticket for driving on a suspended license. He denied doing

any work for Dugan Construction in the area of tree and brush removal since his accident date of
March 7. 2015

Petitioner was presented with Respondent’s Exhibit 8, and asked to identify the person in
pictures in the surveillance report. He testified that it was one of his brothers, and not him.

On re-direct, Petitioner testified that the company truck he previously owned was no
longer his as of December, as he could not afford to make the payments. He testified that the
company truck was also used by his three brothers for their work, which included trees, roofing,
concrete and the like. They also used his trailers and equipment. He testified that he had not
used his equipment since his accident on March 7, 2015, and that 99% of it had been sold.

On re-cross, Petitioner testified that one of his brothers lived with him for a little bit, but
he could not remember the dates or the year. He confirmed that the truck in the picture (RX8)
was his company truck, but that the person in the back was his brother Garrett and not him.

Respondent called Mr, Zarko Gligorevic as a witness. Mr. Gligorevic testified he was
employed as a supervisor by PhotoFax, Inc., a surveillance company. He and his company were
employed by Respondent’s insurance carrier to undertake surveillance of Petitioner. He testified
he was not the investigator who actually conducted the surveillance, but rather was acting in a
supervisory capacity when the information was accumulated by the several individual
investigators involved in the case. He explained that when he receives an assignment, he gets
necessary information such as the subject’s Social Security number and address. When a picture
is available, the picture is supplied to the individual investigators. He testified that once the
information is available, assignments are made to individual investigators who work in the
geographical area where the subject is located. e testified that any video recorded of an
individual is never edited. The investigators give all of the surveillance accumulated to the
company on SD cards, which are downloaded onto the servers for further use.

Mr. Gligorevic testified that he had been contacted by Respondent’s attorney to
download from the server copies of the surveillance which had been completed, and the copies of
that surveillance were presented at the hearing. He testified that he did not know Petitioner until
he saw him at the hearing, and that it was his belief that the individual observed during the
course of surveillance was, in fact, Petitioner



On motion of the court and by agreement of the parties, the Arbitrator requested that the
witness present the surveillance videos for viewing at hearing. Petitioner and his attorney were
allowed the opportunity to simultaneously observe the matters which had been recorded on the
three DVD's. Given the total length of the videos, cach DVD was viewed only partially, uitil
such time as Petitioner’s attorney advised he did not need to see any additional footage.
Throughout the viewing, Petitioner’s attorney asked questions of the witness. The Arbitrator

advised the videos would be viewed in their entirety as part of the review of all of the evidence.

On cross-examination, Mr. Gligorevic testified that the woman shown in the videos was
the woman referred to in the reports as Petitioner’s girlfricnd. The following cxchange then
occurred:

Q. And did you ever witness in the videos any kisses or public displays of affection between
who was identified in the video as the claimant and who was identified in the video as claimant’s
girlfriend?

A. I don’t recall.

Q. Assuming that there were no kisses or public displays of affection that were captured on
video, how would you know that it was the claimant’s girtfriend?

A: It was an assumption | believe made on the report that that was his girlfriend....

In addition, the following exchange also occurred:
Q: Did you ever observe the person identified as the claimant smoking a cigarette:
A: Tdon’t recall.
Q. Do you know whether the claimant is a smoker?
A: Tdon’t know.

Petitioner was recalled as a rebuttal witness, having had the opportunity to observe the
video surveillance. He testified that at no point did he see himself in the surveillance video.
Rather, it was his little brother that was seen in the video wearing white sunglasses. He testified
he does not own white sunglasses such as those shown in the video. Petitioner was then shown
what was marked as Petitioner’s Exhibit 7, which he identified as a picture of himself, his
mother, and his brother. He noted that his brother, pictured in the middie with his tongue out,
was wearing sunglasses similar to the sunglasses observed in the video. He testificd that the
person he saw on the surveillance videos was this brother, who would also use his truck, and
who lived in the house right behind his own. Petitioner testified that he does not smoke. He was
shown what was marked as Petitioner’s Exhibit 8, which he identified as a picture of his brother
Gary Walliser. He noted his brother had a beard in the picture, similar in length and style to his
own beard. He testified that his brother looks like him and used to us his 1.D.

On cross-examination, Petitioner testified that the photographs described above were

printed before the hearing began. He anticipated they would be needed to establish his identity
and to rebut the testimony regarding the surveillance video.

Medical

Petitioner presented to Anderson Hospital at approximately 9:17 p.m. on March 7, 2015.
Fhe Arbitrator notes that the primary insurance company was listed as [linois Medicaid. e



19I8CCO0273

reported he had been elecirocuted at about 6:00 that moming when he was working in a lime silo
and stepped on a live wire. He was not sure of the voltage or amplitude he was shocked by. He
was wearing shoes at the time. He reported he felt tingling throughout his body and then he
passed out and hit his head. He noted he was unable to leave work, due to his boss. Since that
time he had had tingling in his hands and feet, bilateral shin buming pain, heart palpitations, and
back and neck pain. He also reported he had previously heen electrocuted that Wednesday by a
socket, but he did not pass out or have any significant symptoms afterward, except for daily
diarrhea since then. He reported a history of anxiety. His physical examination was normal,
cxcept for appearing to be anxious. Lab results were normal, as were chest x-rays and an EKG.
Petitioner was discharged with instructions to encourage fluids, take Tylenol or ibuprofen as
needed, avoid caffeine, and to “follow-up with work comp provider in the moming”. No work
restrictions were documented on the discharge instructions. PX4.

Talley Chiropractic

On March 9, 20135, Petitioner presented to chiropractor Jason Talley. He reported pain in
his back, neck, and knec from an incident at work. He stated he was using a vacuum cleaner,
holding the wire with his foot and hand, and felt a jolt. He blacked out and ended up on his back
in a twisted position. He stated there was a sore spot on the back of his head, and he knew he at
feast hit his head. He complained of pain starting in the lower back with aching and buming,
extending to the back of the neck and mid-back. He also reported he had a “funny feeling” or
tingling type feeling in his fingers and lower extremities. On examination, there was no motor
weakness, but he did have significant rigidity throughout his lumbar, thoracic, and cervical spine.
Dr. Talley noted he was visibly in pain and had significant myospasm. He also noted
subluxation at L5, S1, Cl, C6, and C7. He recommended therapy, including muscle stimulation,
myofascial release, ice, and chiropractic manipulation. Assessment was cervical whiplash,
lumbar strain/sprain, and some radiculitis. PX2.

Petitioner retumed to Dr. Talley on March 10, 2015. His complaints and examination
were unchanged. Dr. Talley recommended he follow up with his primary care physician and/or
pain management physician Dr. Ambrose to make sure that the tingling was not from being
electrocuted. He followed up on March |1 and reported he was doing better and felt looser.
Examination showed minimal change, On March 13 he reported he was starting to loosen up but
still had some tingling in his hands and legs. On exam he appeared to be less rigid. It was noted
he was seeing his primary physician, Dr. Ambrose, that day. He returned on March 18 and
reported he had been unable to make visits recently as had a baby the day before. He was very
sore and sleeping uncomfortably. Exam was unchanged. PX2.

On March 20, 2015, Petitioner returned to Dr. Talley and reported he was “doing
terrible”. He stated he was having a lot of tingling and lcg pain, that his back and neck were very
stiff, and that he was having a lot of muscular spasm. Dr. Talley advised it would take some
time before they got the problem under control. On exam, he had significant myospasm from his
lower [umbar region through the thoracic and cervical regions. He had decreased flexion and
rigid posturc. He returned on March 23 and reported he was having a severe headache but that
his back was fecling a little better. On exam, Dr. Talley noted he had“C| capsular swelling on
the right with subluxation and severe tenderness and mild spasm ol the occipital and posterior

§]
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cervical region”. Lumbar flexibility was slightly improved. On March 25 Petitioner repoited his
headache had gone away and the low back was very tight but improving. On cxam, therc was
improved cervical function and less swelling at C1. e was still very rigid and tight in the
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hamstrings and lumbar arca, but noted to be moving better. PX2.

On March 27, 2015, Petitioner returned to Dr. Talley and reported he was doing better
overall but had a migraine that day, which he believed was due to stress. He also had some neck
and mid-back pain, but was improving. There was no major change on exam. On April 1 he
returned and reported his low back was better but he still had neck pain and headaches. He
continued to get random tingling in his hands and feet. Exam was unchanged. On April 3 lie
was doing a little better but still had a headache. There was minimal change on exam. On April
6 he reported he was still having a lot of pain in his neck and lower back and was concerned that
he was not getting better faster. Dr. Talley believed they needed to be more progressive with
stretching and strengthening activities. On exam, there was less hypertonicity in the lower
lumbar and mid-cervical regions. His trapezius muscles were tight bilaterally and he was still
very rigid to palpation in the lower cervical and lower lumbar areas. Dr. Talley noted that upon
performing a pelvic lift exercise, Petitioner reported testicular pain. He instructed him to be
careful with that exercise and advised it was normal nerve pain. PX2.

On April 7, 2015, Petitioner retumed to Dr. Talley and reported continued pain in his
neck with minimal change. He continued to be concerned with his progress. Dr. Talley opined
that Petitioner’s intersegmental function of the cervical spine was improving, but noted it was
still very rigid. On April 8 Petitioner reported his low back was betler but he still had pain in his
neck. Exam was unchanged. On April 10 he reported he was the same, that his low back
continued to improve, and his neck seemed to have plateaued. It was noted that Dr. Taylor
discussed getting a cervical MRI if insurance approved. On April 14 examination was
unchanged. On April 20 he reported he was not improving and was very concerned that he was
still getting-tingling in his hands and feet. He also reported groin pain with the pelvic lift
exercise and recently noticed a lump in his testicle. He was advised to see Dr. Ambrose for that
condition. On April 22 he reported a lot of neck pain. Examination showed his overall neck
range of motion was improving and his low back had improved significantly. Lumbar and pelvic
function was improved, as was flexibility in the hips and hamstrings. PX2.

On April 29, 2015, Petitioner returned to Dr. Talley and reported he was about the same.
He voiced concern about the lack of improvement with his neck and wanted to go ahead with the
MRI Dr. Talley provided a prescription, but noted he may have trouble getting it scheduled. On
May | Petitioner reported he believed they were making progress with his neck finally. He
noted after being adjusted he felt good for about a day. Dr. Talley advised he needed to continue
to get stronger and more flexible in the cervical spine, and then the pain would diminish. On
May 8 Petitioner reported he was still really hurting in his neck. He reported he had “a minor
fender bender yesterday”. The other driver hit his tailgale but there was no damage to his truck.
He was “guarded” but was sure the accident didn’t help. Exam was unchanged. On May 18 he
returned and reported he had been out of town. Complaints and exam were unchanged. PX2.

On June 5 he reported he was doing okay but still had some pretty significant stiftness
and pain in the lower back. He stated he had stayed away from doing any major activity, as he



did not feel his body could handle picking up, bending, or twisting for any exlended time. It was
noted that the goal in treatment was to increase strength of the cervical and lumbar regions and
overall flexibility. On June 9 he reported he was doing pretty good. Flexibility in the hamstrings
continued to improve and his exam was otherwise unchanged. On June 12 he was doing okay
and did not have as much tightness in his legs. He still had some pain in the posterior neck. On
June 17 he reported his neck and back were doing okay but he had a lot of tightness in his
hamstrings and some cramping into his legs. On exam, the function of the cervical and lumbar
regions continued to improve. He was still somewhat rigid in the posterior cervical spine, with
tenderness. Hamstrings were very tight bilaterally. On June 19 Petitioner reported he was 60-
70% improved, but did still have some neck pain. On exam, there was improved function, but
continued tightness in the hamstrings. PX2.

On June 26, 2015, Petitioner returned to Dr. Talley. He reported he was doing okay but
tightened up in between his adjustments. He seemed to be 65-70% improved, but seemed 1o
have plateaued. On exam, he tolerated most activities and had improved intersegmental
function. There was some posterior cervical tightness but improved overall. On June 30 he
reported that his back had really flared up again, and he had some leg pain and pain into the
groin and testicular region. His neck was doing okay. He advised there was no new accident.
On exam, he was hypertonic in the lumbar spine, there was right Si subluxation, and his
hamstrings were tight, PX2.

On July 6, 2015, Petitioner reported he was doing about the same overall. He continued
to have testicular pain, Dr. Talley noted he would refer Petitioner back to Dr. Ambrose for
evaluation and possible referral for MRI. Dr. Talley further noted, “We will see the patient back
after he sees Dr. Ambrose and the MRI results.” PX2. The Arbitrator notes this is the final
treatment record from Dr. Talley.

The Arbitrator further notes that Dr. Talley’s records also included a statement of
unknown origin or date, in the form of a narrative, It summarized Petitioner’s work accident, his
complaints, and his treatment by Dr. Talley since the accident. It also contained the following
with regard to Petitoner’s work status:

“The patient has been unable to work in any capacity since the March 7 incident.

He should likely remain off work another 1-2 months as we work on therapeutic

strengthening and work strengthening. The patient is currently being treated to 3 times

perweek and is improving. 1do expect the patient to 8o back to a full duty status after he

is released from care,”
It is unclear when this report was generated, the reason it was generated, or to whom it was
directed. There is a handwritten notation at the bottom of the page of “Kennedy 11/16/15”,
which appears to be an indication that a copy of the records was sent to Dr. Kennedy. The
Arbitrator presumes this refers to Dr. Kennedy but, again, the report is undated and there is no
salutation to suggest that it is directed to anyone, including Dr. Kennedy. The Arbitrator further
notes that Dr. Talley’s daily treatment notes from March 10, 2015, through July 6, 2015, make
no reference whatsoever to Petitioner’s work status. his ability or inability to work, or even what
his job duties consisted of. For these reasons, the Arbitrator gives no weight to this particular
report from Dr. Talley.
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Dr. Michael Ambrose/Center for Advanced Medicine

On March 13, 2015, Petitioner presented to Dr. Ambrose. He advised he had a primary
care docter, but had a recent injury and was looking for a new piimary care ducior in ihe area.
He reported he was recently in a work accident involving an electrocution and since then had
been having tingling in his hands and feet. He was unsure of the voltage involved. He reported
a history of chronic anxiety which increased after the accident. He advised he was also having
issues with a daughter, apparently he was not the father, and it was in the court system. Physical
examination was normal. Assessment was anxiety disorder and effects of electric current. Dr.
Ambrose noted the tingling in Pctitioner’s hands and feet was normal after such an event and that

he had no cardiac or pulmonary issues. He was to follow up in one month. PX35.

Petitioner did not return to Dr. Ambrose again until July 6, 2015, and it was noted that the
office “had some trouble reaching him”. He reported he had been secing his chiropractor with
intermittent relief but continued to have back pain with radicular pain into his left groin and back
of both thighs which had been present since the accident. Dr. Ambrose noted, “He is requesting
an MRL” He reported ongoing anxiety, which was being treated with Zoloft and
benzodiazepine. On exam, straight leg raise on the left was positive and “Patrick’s reverse” was
positive for pain in the back but not over the SI joint. Assessment was lumbosacral neuritis,
lumbago, and myalgia. Dr, Ambrosc noted the clectric shock was likely (he cause of Petitioner's
peripheral neuropathy, since it was in all four cxtremitics. He recommended referral to a
neurologist. Dr. Ambrose further noted that Petitioner did not bring up a lumbar injury when he
was scen the first time, but understood he had been treating with a chiropractor for this issue
since the accident. He ordered a lumbar MRI. He also recommended epidural or trigger point
injections, given the significant trigger points throughout the lumbar spine. Petitioner refused
and wanted to see what the MRI showed first. Finally, Dr. Ambrose noted Petitioner had
complaints of dizziness and headaches, and he ordered a head CT scan and recommended
referral to a neurologist. PX35.

On August 27, 2015, Petitioner underwent a lumbar MRI which revealed (1) L4-5 small
right paracentral disc protrusion with borderline central spinal stenosis and no evidence of neural
foraminal stenosis; (2) L3-SI small to moderate lcft posterior lateral disc extrusion partly
effacing the left S1 nerve root centrally and mild bilateral neural foraminal stenosis. PX5. On
August 28, 2015, Petitioner underwent a CT scan of the head. There was no acute intracranial
process identified. PX3.

On September 1, 2015, Petitioner followed up with Dr. Ambrose “for ongoing evaluation
for his back leg pain and left-sided scrotal pain”. He reported he had been seeing Dr. Talley,
who “released him and says he can’t help much anymore”. Dr. Ambrose noted he had seen
Petitioner for ongoing leg pain and back pain, with neuropathy-like symptoms, as well as for
1ssucs with anxiety and depression. He noted Petitoner’s symptoms had become more focal over
the past month or so and “he’s been hard to follow up with”. Petitioner reported most of his pain
was now in his mid-back and lumbar spine, radiating to both legs, left worse than right. Dr.
Ambrose noted a lumbar MRT had been done, which showed posterior disc protrusion at Ld-3
and mild L3-S1 protrusion left with involvement of neuroforaminal space and encroachment, He
indicated this could be contributing 1o Petitioner’s symptoms.  He noted Petitioner had refused
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injections in the past, but now wanted to start them, as his pain was staying at 7-8/10. On
examination, there was tenderness to palpation over the left and right erector spinae muscles,
trigger points were noted, and there was some tenderness on the left side. Straight leg raise was
positive bilaterally and Fabere’s test was negative. Dr. Ambrose administered a trigger point
injection and performed osteopathic manipulation and therapy. Petitioner advised he could not
lifi anything heavier than his child, who weighed less than 20 pounds, and Dr. Ambrose
recommended he not work. He was to continue anti-inflammatories and anxiety medicine. PX3.

On September 3, 20135, Petitioner returned to Dr. Ambrose and reported ongoing back
pain of 7/10, as well as numbness in his lower extremities which was unchanged and which
occurred a couple times a day. Examination showed tenderness to palpation in the lumbar spine
and muscle trigger points. Straight leg raise was positive bilaterally. Osteopathic manipulation
and therapy was performed, and a second trigger point injection was administered. On
September 9, 2015, Petitioner followed up and continued to report pain of 7/10. He indicated he
was about the same since his last injection and still had radicular pain into the groin bilaterally.
Exam was unchanged. Osteopathic manipulation and therapy was performed, and a third trigger
point injection was administered. Petitioner was to follow up later that week. PX5. The
Arbitrator notes this is the final treatment record from Dr. Ambrose.

Dr. David Kennedy

Petitioner was examined by Dr. David Kennedy on November 24, 2015, at the request of
his attorney. Dr. Kennedy testified by way of deposition on October 26, 2016. He is a Board
Certified Neurosurgeon. Dr. Kennedy testified he obtained a history from Petitioner that he had
inadvertently stepped on a live electrical wire at work on March 7, 2015. He did not recall the
voltage involved but was thrown to the ground and had a brief loss of consciousness. He
complained of numbness, tingling, and burning in his hands and feet, as well as vertigo and light
sensitivity. Petitioner also complained of some pain in his right lumbar region and right
trapezius. He had no bowel or bladder dysfunction, gait disturbance or weakness, and no
neurologic deficits. Petitioner reported he had been treating with Dr. Talley, a chiropractor, and
that he had no prior problems. PXI.

Dr. Kennedy conducted a physical examination and noted limitation in motion in the
cervical and lumbar spine regions. Straight leg raise was negative, motor and sensory exams
were normal, and reflexes were normal. Dr. Kennedy reviewed the head CT scan, which showed
no signs of acute intracranial process. He reviewed the lumbar MRI and noted a small prolapse
at L4-5. He noted, “I do not see any significant nerve root impingement.” His diagnostic
impression was clectrocution and concussion. He recommended Petitioner see Dr. Daniel
Phillips, a neurologist, for evaluation of his numbness and tingling, which he opined may be a
lingering effect from the electrocution. Dr. Kennedy opined that Petitioner’s symptoms of light-
headedness and light sensitivity were compatible with post-concussive syndrome. He opined it
was likely due to tonic contraction of the muscles during the electrocution, and he believed
Petitioner would benefit from trigger point injections. He recommended Petitioner sec Dr.
Gheith for the injections. Dr. Kennedy opined that Petitioner was not at maximum medical
improvement and that his current symptoms and need for treatment were related to his work

10
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accident. He opined that the treatment previously given by Dr. Ambrose was reasonable,
necessary, and related to Petitioner’s work injury, including the injections. PX]1.

Dr, Kennedv tectifiad that Patitinnar’

.......... v testihied t itioner’s neure CRaim was nonmal, in teins ol noior,
sensory, and reflex function. However, he continued to complain of numbness and tingling,
which Dr. Kennedy noted could be radicular symptoms or, more likely in Petitioner’s case, a
residual effect on the nerves by virtue of the clectrocution. He testified that Petitioner’s lumbar
MRI was not very remarkable and showed no nerve root compression or other abnormality. As
such, he excluded the lumbar spine as the cause of Petitioner’s radicular symptoms. Rather, he
helieved Petitioner’s numbness, tingling, and buming in thc hands and feet were due to nerve
injury by virtue of the electrocution. He did not believe Petitioner needed surgery. Dr. Kennedy
testified that as of November 24, 2015, Petitioner had not returned to work since his accident,
which he opined was duc to injuries sustained in the accident, PX1.

On cross-examination, Dr. Kennedy agreed that at the time Petitioner was examined he
was taking only one medication, which was clonazepam for anxiety, irritability, and the like. He
did not disagree with the Physicians’ Desk Reference, which indicated that use of clonazepam
could cause irregular heartbeat, shortness of breath, stomach and digestive problems, headaches,
tremors, twitching, numbness and tingling in the hands and feet, sleep problems, and fatigue. Dr.
Kennedy testified he did not know the amount of ampcrage or voltage in the electric wire which
Petitioner stepped on, and agreed that the information could be relevant to his overall condition
and potential mjury. Dr. Kennedy testified that to the best of his recollection, Petitioner did not
have any entrance or exit wounds related to the live wire he stepped on. Regarding Petitioner’s
complaints of light sensitivity, tinnitus, and vertigo, Dr. Kennedy testified that from his review of
records it was not clear as to when Petitioner started experiencing these problems. He testified
that his review of the emergency record from Anderson Hospital showed an exam of Petitioner’s
head at that time showed no evidence of trauma. PXI.

Dr. Kennedy testified that he took no measurements of Petitioner’s ranges of motion and
used his best professional estimate as to what the motion should have been versus what he
observed. Petitioner’s estimated 30% reduced cervical and lumbar range of motion was based on
an active rather than a passive motion, meaning he was asked to move until he felt discomfort.
Dr. Kennedy acknowledged that he did not conduct any passive range of motion testing. He
testified that Petitioner had no sciatic nerve involvement, no evidence of nerve root or disc
involvement, and no evidence of any abnormal motor exam. muscle atrophy, or
fasciculation/twitch. He testified that these results generally cleared any issues regarding the
cervical spine. With regard to the lumbar spine, Dr. Kennedy testified Petitioner’s gait pattern
and coordination were normal, and his MRI showed only a small prolapse of L4-5, which was
not of any clinical significance. His conclusion was that Petitioner had sustained an electric
shock and may have some post-concussion syndrome issues, by his subjective complaints. He
opined that Petitoner’s cervical and lumbar tenderness and range of motion limitations were due
to muscle spasm from the electrical shock. He acknowledged, however, that he did not mention
in the physical findings section of his report that Petitioner had muscle Spasns  upon
examination. PXI.
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Dr. Kennedy testified that he did not know whether Petitioner had followed up with
cither Dr. Phillips or Dr. Gheith, as he had recommended. He did not make a recommendation
that Petitioner be scen by an ophthalmologist regarding the light sensitivity. He was not aware
that Petitioner had migraine headaches, and agreed that light-headedness and light sensitivity can
be associated with migraine headaches. PXI.

Dr. Kennedy lestified he had not seen Petitioner since his examination on November 24,
2015. Atthat time he opined that Petitioner could not work. He acknowledged, however, that he
did not know what Petitioner’s job duties included, only that he was an inspector for an
environmental remediation company. Although he did not believe Petitioner should work, he
opined that light activity was reasonable. Petitioner could sit, stand, and walk as tolerated but
should not walk on uneven surfaces or use ladders, and should not lift or carry more than 10
pounds. Dr. Kennedy conceded that his term “off work™ was not a definitive statement that
Petitioner could do nothing, but rather he was limited in what he should do. PX1.

Dr. Andrew Zelby

Petitioner was evaluated by Dr. Zelby on April 8, 2016, at the request of Respondent
pursuant to Section 12. He testified by way of deposition on January 23, 2017. He is a Board
Certified Neurosurgeon specializing in spine surgery. Dr. Zelby testified that Petitioner gave a
history that he was bent forward pushing a wire with his right hand and also kicking the wire
with his right foot when he was electrocuted. He did not know where the current entcred his
body because he passed out immediately. A co-worker was nearby and helped him get up. He
rested at the job site and when he got back to the hotel three hours later he reported the incident
to his boss, who would not allow him to go to the hospital. He and his co-workers drove ci ght or
nine hours back home that evening and he went to the emergency room where he was evaluated,
treated, and released, RX1.

Dr. Zelby testified that Petitioner complained he was lethargic and light-headed, and had
headaches, tingling throughout his whole body, neck pain, low back pain, heart palpitations, and
random twitching in different parts of his body. Petitioner reported he had seen a chiropractor
for three or four months, which took away a little of the back pain, and had several injections, the
most recent about five months prior. Petitioner reported that his symptoms were constant. He
was able to put on his socks and shoes, but was not able to drive and had not driven since the
accident. He denied any prior problems or similar symptoms. He denied any ongoing medical
problems, was taking no medications, and was not a smoker. He reported he had lost 15 pounds
over the past year, had a sleep disorder, and some sexual dysfunction. He advised he could sit
for less than an hour, stand for less than an hour, and walk for two blocks. He rated his pain at
8/10 on a constant basis. Dr. Zelby testified, however, that his impression was that Petitioner
rested and moved comfortably with no pain behaviors during the exam, which would suggest

- that Petitioner’s description was not an accurate representation of his pain. RX],

Dr. Zelby testified he completed a detailed neurologic examination. Petitioner’s spcech
was fluent and his cognition was intact. His cranial nerves, fundi, face sensation, hearing, and
cerebellar function were all normal.  His position sense waus normal. with no left or right
confusion. There was no abnormality with spatial or higher cognitive recognition.  Examination
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of the cervical spinc was normal, though Petitioner did complain of mild tenderness with decp
palpation. Range of motion was normal, Hoffiman’s test was normal, and loading of the cervical
spine did not elicit pain. Examination of the thoracic spine was normal with no tenderness.
Examination of the lumbar spine was normal, though Petitioner did complain of mild tendeiness
with deep palpation in the lower lumbar region. Range of motion was normal and squatting was
normal. Lying straight leg raise was positive in the back only, sitting straight leg raise was
negative, and reverse straight leg raise was negative. There was no sciatic notch tenderness. Toe
walking, heel walking were normal, Patrick’s and Faber’s tests were normal, and gait and
posture were normal. There was no scoliosis and no paraspinal muscle spasm. Petitioner’s
strength, sensation to pain, vibratory sensation, and reflexes in the uppcer and lower extremities
were all normal. Measurement of the extremities reveled they were symmetric and without
atrophy. Dr. Zelby testified that inconsistent behavioral responses were positive for diminished
pain on distraction. RX1.

Dr. Zeiby testified that for someone who experienced an electric shock such as that
described by Petitioner, a CT scan of the head would he important in looking for an acute
abnormality, as would subsequent MRI scans. In Petitioner’s case, all of the test results, the
spine exam, and the neurologic exam were normal, which indicated no sequelae from electric
shock. Dr. Zelby testified he found inconsistent behavior responses on the reflex examination,
which were positive for diminished pain on distraction. He cxplained that it was inconsistent
because Petitioner reported no back pain with a sitting straight leg raise, but reportcd back pain
with a lying straight leg raise. He testified that the reason that is inconsistent is because, as it
relates to the spine and to the nerves, those two are the same test and should elicit the same
response. As such, the disparity in response is inconsistent. RX]1.

Dr. Zelby testified he reviewed Petitioner’s head CT scan which showed no acute
abnormalities. He also reviewed the lumbar MRI which showed (1) some degenerative disc
disease at L4-5 and L5-S1 with trace loss of disc space height; (2) a broad-based bulging disc
without stenosis at L3-4; (3) a broad-based bulging disc at L4-5 that was modestly more
prominent to the right; (4) trace effacement of the ventral CSF to the right and perhaps trace right
lateral recess stenosis; (5) a broad-based paracentral lefi disc protrusion at L3-S1 with a partial
thickness annular tear; and (6) mild to moderate posterior displacement of the lcft SI nerve root.
Dr. Zelby testified that, given the MRI results, he would have been looking for exam findings
consistent with an S1 radiculopathy, which would be symptoms down the back of the leg going
into the side or bottom of the foot and an absent ankle or Achilles reflex on the left side.
However, Petitioner “had no symptoms or findings on exam that were even remotely suggestive
of a left S1 radiculopathy”. As such, he concluded that the MRI findings were causing no
symptoms or neurologic infirmity, were clinically of no consequence or concern, and highlighted
the lack of relationship of the MRI abnormality to anything about Petitioner’s condition. RX1.

Dr. Zelby testified he reviewed Petitioner’s records from Anderson Hospital, Dr. Talley,
and Dr. Ambrose. Based upon review of the records and his own physical examination, he
opined that Petitioner sustained a mild electrical injury. as well as a soft tissue spinal strain and
concussion as a result of his fall. Me noted that Petitioner had a constellation of complaints,
which he (Petitioner) attributed to his reported electrical injury a year carlier, but his examination
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was completely normal. Although there was a protrusion at L3-S1 on the MRI, therc was no
suggestion that this abnormality was caused or made symptomatic by his injury. RXI.

Dr. Zelby opined that the electrical injury itself was mild, not associated with any burns
at an entry or exit point, and not associated with any focal neurologic dysfunction. He noted this
type of incident could cause numbness and tingling because of the effects of the electricity on the
neural elements, but resulted in no permanent condition or infinmity. Dr, Zelby testified that
Petitioner’s reported loss of consciousness and fall could have resulted in a concussion, but his
normal neurologic exam and normal head CT scan showed no sequelae of any trauma. Any
symptomns from concussion would typically resolve within three to four months and would have
completely resolved within six months at the latest. Dr. Zelby further testified that the soft tissue
muscular spinal strain associated with Petitioner’s fall would have typically been much better
within four to six weeks and completely resolved within eight to twelve weeks. He noted it was
conceivable that Petitioner suffered another spinal strain after his rear-end motor vehicle accident
at the beginning of May 2015, but that his symptoms from that incident would have resolved in a
similar timeframe. RX1.

Dr. Zelby testified that his conclusion was that Petitioner had a constellation of
complaints that were completely inconsistent with the objective medical findings and had no
identifiable medical basis, and in addition he had an objectively normal neurologic exam and a
normal spine exam. He opined that Petitioner’s reported persistence and severity of symptoms
was inconsistent with the objective medical findings and inconsistent with the natural history of
his medical condition. He believed four to six weeks of chiropractic care or physical therapy
was reasonable, but opined there were no objective findings to indicate that the injections were
reasonable or necessary. RXI1.

Dr. Zelby opined there was no medical basis to suggest that Petitioner required any
additional treatment, including pain management, injections, or surgery. He further opined that
Petitioner reached maximum medical improvement by the beginning of September 2013, and
that he was safely qualified to work full duty without increased risk for injury. He based his
MMI date on the fact that a minimal concussion, which is what Petitioner sustained, was usually
better within three to four months, but could linger for up to six months, With regard to
Petitioner’s ability to work during those six months, Dr. Zelby testified that four to six weeks off
work to recover was reasonable, followed by light duty of lifting 10 pounds frequently and 20
pounds occasionally. He would restrict Petitioner to ground work only for about three months.
By three months post-accident, he would allow medium physical labor and by six months he
would allow heavy labor with no restrictions. RX1.

On cross-examination, Dr. Zelby noted that Petitioner reported he had not driven any
vehicle since his work accident, but testified that there was no medical reason to suggest that
Petitioner was not safely qualified to drive a car or a truck. Dr. Zelby was asked if sexual
dysfunction could be indicative of S1 radiculopathy and he testified that ncurologic sexual
dysfunction would require S2, S3. or S4 involvement, but that the S1 distribution had nothing to
do with scxual function. When asked if he found any trigger points upon examination of
Petitioner, he testified there were none.  With regard to Petitioner’s electrical injury, Dr. Zelby
testified that on the spectrum of electrical injurics. his was classified as mild. Dr. Zelby
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acknowledged that Petitioner continued to complain of numbness and tingling, but testified that
his neurologic exam was normal and there was thus no identifiable medical basis for his
complaints. He noted Petitioner’s complaints were “inconsistent with what | find on his exam,
inconsistent with what I find nn his diagnostic studics, and inconsistent with what | know about

the nervous system and electrical injuries”. RXI.

Respondent’s Exhibit 8 is a group exhibit consisting of three surveillance videos and
three corresponding surveillance reports. The Arbitrator viewed the videos in their entirety.

On April 23. 2015, Petitioner was filmed throughout the moming hours, as he drove a
gold Chevy pickup truck, fueled the truck at a gas station, danced momentarily in front of his
house, carried a baby carrier on multiple occasions, and walked. He performed all of these
activities without any signs of pain or discomfort. He was also filmed for about 23 minutes as he
and another male appeared to be working on the engine of his truck, with the hood up. He was
seen leaning over the front of the truck and reaching into the engine area several times, for
several minutes at a time. At one point he did so while sunultaneously holding the baby carrier.
He was also seen several times lcaning into the cab of the truck, bent at the waist, reaching
across the width of the seat and reaching onto the floorboard. The gold truck he drove bore a
sign or magnet on the driver’s door which read, “Dugan Construction, Inc. Roofing, Siding,
Tree Removal, Decks, & Spring Yard Clean Ups™. The Arbitrator notcs that throughout the day
Petitioner was observed wearing white or light-colored sunglasses. The sunglasscs were
sometimes perched on top of his head, and somctimes covering his cyes. The Arbitrator also
notes that Petitioner testified that his son Carter was born on March 3, 2015. The Arbitrator
further notes that the man seen in this video is the same man who testified at arbitration and
identified himself as Petitioner.

On November 29 and November 30, 2016, surveillance shows a young woman with
long dark hair going from her residence to a maroon van, putting two children (one about 7 or 8
years old and the other an infant in a carrier) into the van and driving off. The Arbitrator notes
that the surveillance report lists this as the residence of Petitioner and his girlfriend, which
Petitioner confirmed at hearing. The van is registered to Brittany Hewitt, who Petitioner testified
was his girlfriend. The Arbitrator concludes, therefore, that the woman shown in the video is
Brittany Hewitt, Petitioner’s girlfriend.

On December 13, 2016, Petitioner was filmed from approximately 8:15 a.m. to 1:25 p.m.
This video is quite long and shows Pelitioner to be quite physically active. From about 8:30 to
8:50 a.m., Petitioner and another man are seen at a gas station with the same gold Chevy pickup
truck as was secn in the first video. Petitioner is wearing black sweat pants, rain boots, a grey
sweatshirt with a hood, and a red and white hat. The other man is wearing an orange or red
crewneck sweatshirt and a black hat. The hood of the pickup is up and both men appear to be
working on the engine area. Petitioner is seen several times bending over the front passenger
side of the truck and reaching into the engine area, as well as bending over and reaching into the
cab of the pickup. He is also seen walking across the parking lot. He performed all of these
activities without any signs of pain or discomfort.
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At approximately 9:30 a.m., Petitioner is seen at a private residence, backing the gold
pickup truck into a side yard. The man previously seen wearing the orange or red sweatshirt
exited the truck and directed Petitioner to back up in order for a flat-bed trailer with short sides to
be hooked up to the truck. Petitioner then exited the truck and is seen wearing the same clothes
as described above. He is also seen wearing black or dark sunglasses for a short time. A third
man exited the truck as well. From about 10:08 to 10:20, Petitioner is seen picking up and
carrying several tree branches from the back yard of the residence to the trailer parked in the side
yard. He then throws the branches into the trailer. The other two men are in the back yard,
mostly out of view, but appear to be cutting branches off of a tree.

At 10:21 a.m. a young woman with long dark hair arrives. The Arbitrator notes this is the
same woman filmed on November 29 and 30, who exited from Petitioner’s residence and drove
off in the maroon van registered to Brittany Hewitt. The Arbitrator, therefore, concludes that the
woman seen in the video on December 13 is Petitioner’s girlfriend, Brittany Hewitt. The woman
and Petitioner are seen talking for two to three minutes, and then Petitioner is seen bending over
and leaning into the driver’s side of the cab of the truck. The man wearing the orange or red
sweatshirt approached Petitioner, started smoking a cigarette, and stood by the truck for a couple
of minutes. At 10:30 Petitioner and Ms. Hewitt stood at the passenger door of the truck. He bent
over and reached into the truck, pulled out some money, and handed it to Ms. Hewitt. The two
of them briefly kissed, and Ms. Hewitt left.

After Ms. Hewitt lefi, Petitioner retrieved a chainsaw from the truck and yanked on the
starter a total of 13 times. He then used the chainsaw to cut up the branches that were piled in
the trailer. He leaned over and reached with the chainsaw to cut the branches into smaller pieces,
then climbed into the trailer and continued cutting. He is seen leaning over, bending down to
about ankle height, stomping down the branches, and reaching with his arms as he operated the
chainsaw. This took place for five to seven minutes. At about 10:37 a.m., the man wearing the
orange or red sweatshirt is seen, and a close up of his face is observed. The Arbitrator notes the
man strongly resembles the man in Petitioner’s Exhibits 7 and 8, identified by Petitioner as his
brother Gary. He is seen at various times throughout the video smoking cigarettes. Petitioner
continued to carry branches from the backyard, throw them onto the trailer, and cut them up with
the chainsaw. Some of the branches were quite large and appeared to be heavy, given the
obvious effort by Petitioner to carry them and thrown them on top of the pile on the trailer.

At approximately 11:02, Petitioner leaned into the back seat and floor of the truck, then
into the front seat and floor, appearing to look for something. He then walked over to another
truck, a dark green Ram truck parked on the driveway. Hc leaned into the cab and came out with
a pair of white or light-colored sunglasses, which he proceeded to put on. The Arbitrator notes
the sunglasses were the same or similar to those womn by Petitioner in other videos.

Continuing until approximately 1:00, Petitioner continued to carry branches from the
backyard, throw them onto the trailer, and cut them up with the chainsaw. The Arbitrator notes
that the pilc on the trailer continued to grow higher as time went on, causing Petitioner to have to
rcach high above his head to throw branches on and to cut them up with the chainsaw. At the
completion of the tree trimming, Petitioner threw two straps over the top of the pile on the trailer.
He then sccured the straps to the other side. pulled cach strap tightly. and ratcheted cach one
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until it was as tight as it could go, thereby securing the branches onto the trailer. The video
ended at approximately 1:25 p.m.

The Arbhitrator notes that throughout the video taken on December 13, 2018, Petitioner
was observed to be very physically active, as described in detail above. At no time did he appear

to be in any pain or discomfort, or be limited in his abilities.

On March 9, 2017, surveillance video shows Petitioner coming out of his house wearing
white sunglasses. He then picks up a small child, about 2 years old. Shortly thereafter a young
woman with long dark hair came out of the house, and everyone procceded to get into a maroon
van and leave. The Arbitrator notes this is the same woman shown in other videos, identified as
Petitoner’s girlfriend Brittany Hewitt, and this is the same maroon van shown in previous videos.
Later in the video the van returns home and Petitioner is seen carrying the small child into the
house. On March 10, 2017, survcillance video shows Petitioner getting into the same maroon
van, driving away, and retuming sometime later. White sunglasses are seen perched on top of
his head.

At the time of hearing, Petitioner viewed parts of cach of the videos, including the video
from December 13, 2016. He thereafier testified that he did not see himself in any of the videos.
He testified he did not own white sunglasses, but that his brother Gary did, and that Gary was the
person who took over his business. He then identified his brother Gary in Petitioner’s Exhibits 7
and 8. As stated above, the Arbitrator notes that the man in the orange or red sweatshirt on
December 13, 2016, strongly resembles the man in Petitioner’s Exhibits 7 and 8, identified by
Petitioner as his brother Gary. Despite Petitioner’s denial and assertion to the contrary, the
Arbitrator concludes as a finding of fact that the man seen in the various videos and described
above as “Petitioner” is, in fact, Petitioner Justin Dugan.

CONCLUSIONS OF LAW

The Arbitrator hercby incorporates by reference the above Findings of Fact, and the
Arbitrator’s and parties’ exhibits arc made a part of the Commission’s file. After review of the
evidence and due deliberations, the Arbitrator finds on the issues presented at trial as follows:

In support of the Arbitrator’s decision relating to issue (C), whether an accident
occurred which arose out of and in the course of Petitioner’s emplovment by Respondent,
the Arbitrator finds the following:

To obtain compensation under the Hlinois Workers’ Compensation Act, a claimant must
show by a preponderance of the evidence that he suffered a disabling injury arising out of and in
the course of his employment. 805 ILS 305/2; Metropolitan Water Reclamation District of
Greater Chicago v. lllinois Workers' Compensation Comm 'n, 407 [ILApp.3d 1010, 1013 (1®
Dist. 2011); Caterpillar Tractor Co. v. Industrial Comm'n, 129 1i1.2d 32, 57 (1989).

The Arbitrator finds that Petitioner met his burden of proof in establishing that an

accident occurred which arose out of and in the course of his cmployment. In so concluding, the
Arbitrator finds significant that Petitioner gave a consistent history of the accident to all of the
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treating and cxamining physicians, as well as at trial. Although Respondent disputed the
accident, no evidence was presented to support the position or to rebut Petitioner’s testimony and
the medical records.

In support of the Arbitrator’s decision relating to issue (E). whether timely notice of
the accident was given to Respondent, the Arbitrator finds the following:

The Arbitrator finds that Petitioner provided timely notice of the accident to Respondent.
In so concluding, the Arbitrator finds significant that Petitioner testified he reported the accident
right away to his supervisor Andy and he also advised all of his treating and examining
physicians, as part of his history, that he reported the accident right away. Although Respondent

disputed notice, no evidence was presented to support the position or to rebut Petitioner’s
testimony and the medical records.

In support of the Arbitrator’s decision relating to issue (F), whether Petitioner’s
current condition of ill-being is causallv related to the injurv, the Arbitrator finds the

following:

A claimant has the burden of proving by a preponderance of the credible evidence all
elements of the claim, including that any alleged state of ill-being was caused by a workplace
accident. Parro v. Industrial Commission, 260 IIl.App.3d 551, 553 (1* Dist. 1994). Liability
cannot be premised upon imagination, speculation, or conjecture, but must arise from facts
established by a preponderance of the evidence. Hinois Bell Tel. Co. v. Industrial Comm 'n, 265
IILApp.3d 681, 685 (1* Dist. 1994),

The Arbitrator finds that Petitioner failed to prove by a preponderance of the evidence
that that his current condition of ill-being is causally related to his work accident of March 7,
2015. In so concluding, the Arbitrator finds significant the lack of any medical treatment since
September 9, 2015, the inconsistencies between Petitioner’s subjective complaints and his
objective findings, and the inconsistencies and lack of credibility in Petitioner’s testimony when
compared to the other evidence.

Petitioner sought medical treatment on the day of his accident, and followed up with Dr.
Talley two days later. He treated with Dr. Talley fairly consistently from March 9, 2015,
through July 6, 2015, and received chiropractic manipulation and physical therapy. He also
treated with Dr. Ambrose, who he saw on March 13, 2015, but not again until July 6, 2015. He
followed up on September 1, 3, and 9, but did not return to Dr. Ambrose after that. He
underwent three trigger point injections by Dr. Ambrose, on September 1, 3, and 9. Petitioner
sought no treatment from any provider after September 9, 2015. The Arbitrator is mindful that
Petitioner was examined by Dr. Kennedy on November 24, 2015; however, this was at the
request of his attorney for evaluation purposes only, and he was not advised by Dr. Kennedy to
return.  In addition, Dr. Kennedy recommended he sec neurologist Dr. Phillips and pain
specialist Dr. Gheith. It does not appear from the record that Petitioner did so.

Dr. Zclby obtained a thorough history from Petitioner, reviewed his treating records and
diagnostic studics, and conducted an exhaustive examination on April §. 2016, He noted that
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although Petitioner’s lumbar MRI did have some positive findings, none of his complaints
correlated with those findings. As such, the findings were incidental and not germanc. Dr.
Zelby explained and emphasized several times throughout his testimony that Petitioner had “a
constellation of complaints™ for which there were no objective findings, either on exmnination uor
on diagnostic studies. With regard to Petitioner’s complaints of continued numbness and
tingling in particular, Dr. Zelby testified that the complaints were inconsistent with the findings
on exam, inconsistent with the findings on the diagnostic studies, and inconsistent with what he

knows about the nervous system and elcctrical injuries.

Dr. Zelby opined that Petitioner sustained (1) a mild clectrical injury with no resuiling
permanent condition; (2) a concussion from his loss of consciousness and fall, which would have
resolved no later than six months post-accident, and which resulted in no sequelae per the CT
scan and examination; and (3) a soft tissue muscular spinal strain from the fall, which would
have resolved no later than three months post-accident. He opined that Petitioner reached
maximum medical improvement at “the beginning of September 2015”, or six months post-
accident. The Arbitrator notes that this correlates with Petitioner’s last date of treatment, which
was September 9, 20135,

The Arbitrator finds Dr. Zelby's opinions and explanations thereof to be both credible
and persuasive.

As to Petitioner’s credibility, throughout much of Petitioner's testimony, the Arbitrator
found him to be evasive, contradictory, and lacking in veracity. Several times he refused to
answer questions on cross-examination, until instructed by the Arbitrator to do so. He was
shown pictures taken from his Facebook page of him and his son getting ready for and attending
a Cardinals game. When asked questions about the pictures and that day, his answers were
primarily “I don’t know” or “I don’t remember”. When asked what he does on a daily basis he
stated, “1 do nothing really”. At the time of hearing, however, the Arbitrator observed that his
hands were calloused and that he had grease around his fingernails. When asked if he owned
Dugan Construction he stated that he used to, but gave the company to his brother afier he was
hurt.  Yet, he was shown on videotape on more than one occasion driving a gold Chevy truck
with a sign on the door advertising Dugan Construction. When asked whether he sought any
treatment following his exam by Dr. Kennedy, he testified he had not, because Respondent
refused to pay for treatment. He went further and testified that the only way he could get the
MRI “was to go down and get Medicaid”. However, the records from Gateway Regional
Medical Center, where the MRI was done, show that it was actually billed to and paid by
Harmony Health, and that Petitioner was the named insured. In addition, records from Anderson
Hospital on the day of the accident show Petitioner’s insurance as Hlinois Medicaid, indicating
that Petitioner was already a Medicaid recipient at the time of the accident and was not required
to obtain it in order to get needed medical treatment following the accident.

With regard to Petitioner’s lack of credibility, however, the Arbitrator finds most telling
his complete denial that he was the person shown in any of the survcillance videos. He was seen
carrying an infant seat within a few weeks of his son’s birth, wearing white sunglasses. He was
scen walking with, riding in 4 van with, talking with, giving money to, and kissing a young
woman identified as his girlfriend. He was seen working for nearly four hours dragging and
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throwing tree branches and cutting them up with a chainsaw. The Arbitrator observed Petitioner
in close proximity during a lengthy trial. After viewing the surveillance videos in their entirety,
the Arbitrator finds that they are indisputably of Petitioner.

Based on the foregoing and the record in its entirety, the Arbitrator finds that Petitioner
failed to prove by a preponderance of the evidence that his current condition of ill-being is
causally related to his work accident of March 7, 2015. The Arbitrator further finds that
Petitioner was al maximum medical improvement on September 9, 2015, that being his last
medical treatment, in concurrence with Dr. Zelby’s opinions regarding same.

In support of the Arbitrator’s decision relating to issue (J). whether the medical
services that were provided to Petitioner were reasonable and necessary. and whether
Respondent has paid all avorooriate charges for all reasonable and necessary medical
services, the Arbitrator finds the following:

Under Section 8(a) of the Act, a claimant is entitled to recover reasonable medical
expenses, the incurrence of which are causally related to an accident arising out of and in the
scope of employment and which are necessary to diagnose, relieve, or cure the effects of the
claimant’s injury. Absolute Cleaning/SVMBL v. [l Workers’ Compensation Comm'n, 409
IIL.App.3d 463, 470 (4™ Dist. 2011).

In light of the Arbitrator’s findings with respect to issues (C) and (F), the Arbitrator finds
that medical services rendered from March 7, 2015, through September 9, 20135, were reasonable
and necessary in Petitioner’s care and treatment relative to his accident of March 7, 2015. In
light of the Arbitrator’s finding that Petitioner was at maximum medical improvement on
September 9, 2015, the Arbitrator finds that any and all bills for medical services rendered
beyond that date are denied. Respondent is liable for the following medical bills as set forth in
Petitioner’s Exhibit 6, subject to the medical fee schedule as provided in Sections 8(a) and 8.2 of
the Act, and subject to presentation on the appropriate HCFA forms with the appropriate codes
included. Respondent shall receive credit for any prior payments. The Arbitrator notes that
Respondent did not claim a credit under Section 8(j).

Center for Advanced Medicine/Dr. Ambrose, 3/13/15-9/9/15 b 3,533.00
1

1.

2. Illinois Medicaid, for Anderson Hospital, 3/7/15 5 28845

3. Gateway Regional Medical, 8/27/15 3 3,632.21

4. Gateway Regional Medical, 8/28/15 $ 1,158.84

5. Talley Chiropractic, 3/9/15-7/6/15 S 7.161.12
TOTAL $15,773.62

In support of the Arbitrator’s decision relating to issue (K), Petitioner’s entitlement
to prospective medical care, the Arbitrator finds the following:

In light of the Arbitrator’s finding above with respect to issuc (F), the Arbitrator finds
that Petitioner is not entitled to ongoing medical care,

In support of the Arbitrator’s decision relating to issue (L). Petitioner’s entitlement
to temporary tetal disability benefits, the Arbitrator finds the following:
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In order to be eligible for temporary total disability benefits, a claimant must prove not
only that he did not work, but also that he was unable to work. City of Granite City v. Industrial
Comm'n, 279 . App.3d 1087, 1090 (3 Dist. 1996). The period of letuporary ivial disubility
encompasses the time from which the injury incapacitates the claimant until such time as the
claimant has recovered as much as the character of the injury will permit, i.e., until the condition

has stabilized. Gallentine v. Industrial Comm'n, 201 111.App.3d 880, 887 (2™ Dist. 1990).

The Arbitrator finds that Petitioner is not entitled to receive temporary total disability
benefits for any period of time.

The Arbitrator notes that there was no testimony by Petitioner, or any other person with
knowledge, as to what Petitioner’s job duties were or the hours he worked. There was no
evidence as to the amount of walking, climbing, standing, stooping, bending, or lifting that
Petitioner was required to do in the performance of his work. There was no testimony as to the
tools Petitioner worked with or the weight of any such tools. There was no testimony as to the
amount of or weight of any lifting or carrying he was required to do. There was no testimony or
other evidence regarding any of the duties, responsibilities, or physical requirements of
Petitioner’s job with Respondent.

Petitioner testifted that at no time from March 7, 2015, through the date of hearing on
May 23, 2017, did he ever seek employment. He testified he did not look for work because he
was in pain, which the surveillance videos clearly contradict. There is no evidence to suggest
that he ever approached Respondent with regard to returning to work, whether for light duty or
full duty. Petitioner’s testimony that he did not work because of pain does not, in and of itself,
entitle him to temporary total disability benefits.

Tuming to the medical evidence, the records from Anderson Hospital clearly establish
that Petitioner was examined on the date of the accident. However, he was discharged with no
restrictions noted as to his activity, whether it be for work or daily life, and no indication that he
could not work.

Thereafter, Petitioner was seen by Dr. Talley on 30 separate occasions between March 9
and July 6, 2015. Dr. Talley’s records show that Petitioner appeared to have been examined on
each occasion and his subjective complaints were noted, as were the examination results and
recommendations. Petitioner testified that Dr. Talley told him to stay off work. The Arbitrator
finds, however, that the records from these 30 visits are devoid of any reference whatsoever that
Petitioner could not work or that he was placed on restrictions.

As noted in the Findings of Fact, Dr. Talley’s records included an undated summary
narrative of Petitioner’s work accident, his complaints, and his treatment by Dr. Talley. It also
contained a statement that Petitioncr had been unable to work since his accident and should
remain off work another one to two months. Given the detail contained in Dr, Talley's daily
notes, made contemporancous with his treatment, the Arbitrator finds that this summary narrative
was not actually a treating record, but rather was prepared by Dr. Talley as an ex post facto
statement regarding Petitioner’s inability to work. As such, the Arbitrator gives it no weight,
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The Arbitrator then turns to the records of Dr. Ambrose, who suggested on September |,
2015, that Petitioner could not work because of his discomfort when attempting to lift any object
that weighed greater than his son, which was about 20 pounds. Prior to that date, Petitioner had
been seen by Dr. Ambrose on four other occasions, and on none of those occasions did his
treating records reference an inability to work. There is no evidence that Dr. Ambrose was
aware of any of Petitioner’s job duties or physical demands. As such, his opinion that Petitioner
was unable to work was based not only on incomplete information, but on a complete lack of
information. In addition, Petitioner’s self-serving statement to Dr. Ambrose with regard to his
physical limitation does not appear to have been medically verified. Given the Arbitrator’s
findings above with regard to Petitoner’s veracity, the Arbitrator is not inclined to give credence
to his statement to Dr. Ambrose that he could not lift more than 20 pounds.

With regard to Dr. Kennedy's testimony, the Arbitrator notes that, like Dr. Talley and Dr.
Ambrose, he had no information whatsoever as to Petitioner’s job duties or physical demands.
As such, his opinion that Petitioner was unable to work was based not only on incomplecte
information, but on a complele lack of information, and the Arbitrator finds it has no merit.

The Arbitrator recognizes that Dr. Zelby opined that it would not be unreasonable for
Petitioner to have been off work for a short period of time immediately following his accident.
However, neither Dr. Talley nor Dr. Ambrose, contemporaneous with their treatment of
Petitioner immediately following his accident, and with knowledge as to his job duties and
physical demands, kept him off work.

Based on the foregoing and the record in its entirety, the Arbitrator finds that Petitioner is
not entitled to temporary total disability benefits.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. I:I Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(c)18)
[ ] PTD/Fatal denied
l:] Modify IE None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
DONNA RUCH,
Petitioner,
VS, NO: 17 WC 017386
CITY OF CHICAGO, lgIW@CO%?“i

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19 (b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection
propective medical care, temporary total disability, and temporary partial disability and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof. The Commission further remands this case to the Arbitrator for
further proceedings for a determination of a further amount of temporary total compensation or
of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission,
78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

*

The Commission hereby notes and corrects clerical errors in the 19(b) Decision and
Order. On page 3, paragraph 3 the Order is hereby corrected to read that Respondent shall
authorize and pay for the left SI joint radiofrequency ablation recommended by Drs. Bardfield
and Soto, as well as all necessary ancillary and post-procedure medical care. On page 9,
paragraph 4 of the Decision, Dr. “Dome” is corrected to Dr. Domb. On page 14, paragraph 4 of
the Decision the last sentence is corrected to read left SI joint dysfunction. All else is affirmed
and adopted.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 9, 2018 is hereby corrected as stated herein and otherwise affirmed and
adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for removal of this cause to the Circuit Court. The party commencing
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent

to File for Review in Circuit Court, ‘,%4 - f

DATED: JUN 5." 2019

SM/msb Stephen J. Mathis

0-5-/01/19 ) ‘

44 ’)Dou.?(au
Douglas McCarthy

SPECIAL CONCURRENCE/DISSENT

I concur with the majority in all aspects of its decision other than its order to compel
Respondent to authorize medical treatment. This issue was previously addressed by the Court in
Hollywoood Casino-Aurora, Inc. v. illinois Workers' Compensation Commission, 2012 IL App
(2d) 110426WC, which is dispositive. The Court noted “Assuming for the sake of analysis that
this provision of the Act [Section 8(a)] is sufficiently broad so as to include a requirement that an
employer authorize medical treatment for an injured employee in advance of the services being

rendered, the fact still remains that there is no provision in the Act authorizing the Commission
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to assess penalties against an employer that delays in giving such authorization.” Id. at ] 19.
Ordering Respondent to authorize medical treatment is meaningless where no enforcement
mechanism exists under the Act. In accordance with Section 8(a) of the Act and the Court’s
holding in Hollywood Casino, 1 would order Respondent to provide and pay for the awarded

medical expenses and/or treatment.

otk Coppdlitt

L. Elizabeth Coppoletti







ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) ARBITRATOR DECISION

RUCH. DONNA Case# 17WC017386

Employee Petilioner

CITY OF CHICAGO EQ‘EH@@@@?4

Employer/Respondent

On 7/9/2018, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 2.08% shall accrue from the date listed above to the day before the
date of payment; however, if an employce’s appeal results in either no change or a decrease in this award, interest shal}
not accrue.

A copy of this decision is mailed to the following parties:

2208 CAPRON & AVGERINOS PC
STEPHEN J SMALLING

55 W MONROE ST SUITE 900
CHICAGD, IL 605603

0070 CITY OF CHICAGO LAW DEPT
D TAYLOR CHITTICK

30 NLASALLE ST SUITE B0O
CHICAGO, IL 60602
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ILLINOIS WORKERS® COMPENSATION COMMISSION
ARBITRATION DECISION

19(h)
Donna Ruch Case # 17 WC 17386
Employee/Petitioner
v

City of Chicago
Employer/Respondent

An Application for Adjustment of Claint was filed in this matter. and a Notice of Hearing was
matled to cach party. The matter was heard by the Honorable Steven Fruth. Arbitrator of the
Commission. in the cily of Chicago, on December 29, 2017. Afier reviewing all of the

cvidence presented, the Arbitrator hereby makes fi ndings on the disputed issues checked below.
and attaches thosc findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the 1ltinois Workers' Compensation or
Occupational Diseases Act?

B. D Was there an employee-employer relationship?

C. D Did an accident occur that arose out of and in the course of Petitioner's cmployment by
Respondent?

D. D What was the date of the accident?

E. D Was timely notice of the accident given to Respondent?

F. X Is Petitioner's current condition of ill-being causally related to the infary?
Q. I:] What were Petitioncer's carnings?

H. l:’ What was Petitioner's age at the time of the accident?

l. D What was Petitioner's marital status at the time of the accident?
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} D Were the medical serviees that were pros rded w Petiioner reasonable and necessary !
Has Respondent paid all appropriate Charges tor all reasonable and necessany medieal
servees)

K. X Is Petitioner entitled to any prospective medical eare?

L X What temporary benefits are in dispute?

X TpPD ) Maintenance X TTD

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credie?

0. Other:

iCArbDec19{b) 2/10 100 W Rordoiph Street #8 200 Chicage, 1L 60601 212/S13.6611 Toll free 866/352-3033  Web site

Da-r.'r.rs:ate offices: Collinsville 618/346 3350 Peonio 304/671-3019 Rockiara §15/387-7292  Springfieid 25 7/755-7084
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On the date of accident. August 3, 2015 Respondent was operating under and subject to the
provasions of the Act.

On this date. an employec-employer relationship did exist between Petitioner and Respondent.
On this date. Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner’s current condition of 1ll-being fs causally related to the accident.

In the year preceding the injury. Petitioner earned $54,114.00: the average weekly wage was
$1,040.65,

On the date of accident. Petitioner was 48 years of age, single with 0 dependent children.

Respondent ftas not paid all reasonable and necessary charges for all reasonable and necessary
medical serviees,

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $693.77, week for 11 & 37
weeks, commencing August 4, 2016 through October 23, 2016, as provided in §8(b) of the Act.

Respondent shall pay Petitioner temporary partial disability benefits of $476.53/weck for 61 &
3/7 weeks. commencing October 24, 2016 through December 29, 2017, as provided in §8(a) of
the Act.

Respondent shall authorize and pay for the lefi St join radiofrequency ablation reccommended by
Drs. Bardfield and Soto, as well as all necessary ancillary and post-procedure medical care.

In no instance shal this award be a bar to subsequent hearing and determination of an additional
amount of medical benefits or compensation for a lemporary or permancnt disability, if any.

RULES REGARDING AppiaLs Unless a party files a FPetition Jor Review within 30 days after
receipt of this decision, and perfects a review in accordance with the Act and Rules. then this
decision shall be entered as the decision of the Conmission,

STATEMENT OF INTEREST RATE If the Commission reviews this award. interest at the rate set
forth on the Notice of Decision of Arbitrator shall acerue from the date listed below to the day
belore the date of payment: however. if an employee's s appeal results in either no change or a
deerease in this award. interest shall not acerue,
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INTRODUCTION

This matter proceeded to hearing before Arbitrator Steven Fruth. The disputed
issues were: F: Is Petitioner’s current condition of ill-being causally related to the
accident?; K: Is Petitioner entitled to prospective medical care and services?; L: What
temporary benefits are in dispute? TTD TPD

After close of proofs, the parties submitted an Agreed Motion to Supplement the
Record, which had office notes of Dr. Benjamin Domb for December 17, 2015 and
February 16, 2016 attached, which were inadvertently omitted from Petilioner’s Exhibit
#4.

FINDINGS OF FACT

Since June 2, 1989 Petitioner Donna Ruch had been a Paramedic for Respondent
City of Chicago. On June 15, 2015 Petitioner began a training program to become a
Firefighter-Paramedic with Respondent. Firefighter Paramedic lraining is an 8-week
program.

On August 3, 2015, Petitioner was using a stair-chair lo transport a 250-1h.
dummy up 3 flights of stairs with another trainee. This was a timed test that Petitioner
“had failed twice before. Petitioner was at the top of the chair going up the stairs
backwards. As she went up the first flight of stairs she felt a pop in her right hip.
Petitioner continued to the first landing. As she started to ascend the second flight of
stairs, her leg collapsed beneath her and she was unable to bear weight on her leg.

Petitioner had failed the timed chair lift test twice before her accident. The
August 3, 2015 was Petitioner’s third attempt to pass that tesl.

Petitioner was transported by ambulance to Rush University Medical Center
emergency department on August 3. Her examination included x-rays of the right hip
and right femur, which noted a benign appearing right inferior sacral defect and early
osteoarthritis in the right hip. Petitioner was referred to Dr. Fardon of Midwest
Orthopedics at RUSI.

Petitioner consulted Dr. David Fardon at Midwest Orthopedics at RUSH on
August 6, 2015. Petitioner presented on crutches complaining of buttock pain. She had
been taking Norco and icing her buttock, which provided only limited relief of her
symptoms. On physical examination Dr. Fardon noted acute distress over the right hip.
Petitioner could walk without crutches but had to stay up on her right forefoot and not
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put her heel down.  She was very tender over hey right sacrothiae area but not
particutindy so over her bochanters, Slow. cautious movements of the hips were nol
prinful. bul active resisted flexion and rodation of the hip were painful  Pain was
centered posterior]y in the buttock and over the sacroiline areas and did not radiate
down the legs. Iy Fardon reviewed the August 3 x-rays, noting the same benign
discontinuity at the cortex of the distal sacrum on the right side. Dr. Fardon diagnosed
an acute lumbar sprain/strain but referred her for a bone scan to make sure the lesion of
the sacrum had any clinical significance. Petitioner was taken off work.

Petitioner began physical therapy at Sports and Ortho-Edison Park August 12,
2015. She was seen in 28 sessions. Petitioner had plateaued and was discharged to
home exercise program November 10, 2015,

On August 27, 2015 Dr. Fardon reviewed the bone scan with Petitioner. The scan
noted some focal inflammation but Dr. Fardon could not see any destructive change or
anything that would expluin Petitioner’s Sympioms. Symptomns continued to be arcund
the right hip with tenderness at the ischial tuberosity and at the back of the trochanter.
She was working with a physical therapist and had progressed. She reported she was
doing “great” so far. Dr. Fardon ordered an MRI of the hip to “see if we can have a
better handle on this”, considering a referral to a hip subspecialist depending on the
results of the MRI. Dr. Fardon noted Petitioner’s pain prectuded her from working.

The September 10, 2015 right hip MRI showed a pincer type deformity of the
right hip joint with associated chronic labraj tearing and fraying, as well as focal regions
ot increased bone marrow signal ala adjacent to S joinis, most hikely representing
degenerative change. There was no evidence of muscle tear or strain.

Petitioner saw Dr. Shane Nho at Midwest Orthopedics at RUSH September 28,
2015 for her right hip pain.  Petitioner recounted her right hip injury while training on
August 3. 2015. She described carrying a 250-pound dummy upstairs with a chairlift
and felt a pop in the posterior hip with a pinching sensation. She had been referred to
Dr. Fardon to rule out back involvement. Dr. Nho noted that while Dr. Fardon had
found evidence of bony edema he did not think Petitioner’s spine was contributing to
her symptoms and referred her for a hip workup and management.

On exam Petitioner reported right hip pain in the mid buttock area and denied
any radiating symptoms. She had physical therapy and was using anti-inflammatories
and Tramadol to help her sleep as needed. Dr. Nho reviewed the MRI, noting a
chondral labral injury with some mild bony edema in the sacroiliac region. Hip flexion
was normal but extension, external rotation, and internal rotation were diminished.
Muscle strenglh was normal except for hip abduction.  Petitioner had a positive
subspine (impingement sign), positive trochanteric pain sign. positive FABER. and

G
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positive. FADIR impingement signs. She was tender to palpation over the greaten
trochanter and ischium but had mild tenderness the SIjoint region.

Dr. Nho suspected a labral tear versus symptomatic bony edema in the sacral
1)

region. Dr. Nho recommended o diagnosiic iniraarticular hip cortisone injection

IS
because Petitioner’s symptoms were not very straightforward. Dr. Nho kept Petitioner
off work.

Dr. Nho wrote a note September 28, 2015 confirming that Petitioner was not at

MMI and that her diagnosis/lreatment was causally related to the alleged industrial
accident.

Dr. Nho performed the intra-articular right hip joint injection on October 5, 2015,

Dr. Nho saw Petitioner next on October 17, 2015. Petitioner reported that her
4/10 pre-injection pain reduced to 3/10 for a few days but then rcturned to 4/10. Dr.
Nho noted her physical examination to be unchanged and his impression to be right
buttocks pain. Dr. Nho noted a marginal response to the intra-articular injection and
commented that her pain seems to be localized around the ischium. e referred
Petitioner to Dr. Sheila Dugan for an evaluation of her pelvic floor to determine if any
dysfunction there could be contributing to Petitioner’s pain and symptoms. Dr. Nho did
not recommend any sort of surgery, contemplating other options and possible

diagnoses. and noted that he would see Petitioner back again after she was evaluated by
Dr. Dugan.

Dr. Sheila Dugan of Rush University Physical Medicine and Rehabilitation saw
Petitioner on November 30, 2015. Petitioner had seen Dr. Fardon who focused on her
low back and had referred her for physical therapy. Dr. Dugan noted Sport and Ortho
was concerned about hip pathology. The September MRI showed a labral tear and
fraying. Petitioner’s specific complaints were not noted.

On examination Dr. Dugan noted Petitioner ambulated with no significant
dysfunction. She could walk on toes and heels and could do a unilateral squat.
Petitioner did have some right pelvic pain with heel walking on the right. Dr. Dugan
noted a tight and tender levator ani muscle. She assessed a levator spasm and muscle

pain. Dr. Dugan recommended physical therapy noting a tight and tender levator ani
muscle.

Dr. Dugan further noted that Petitioner was working toward retaking her exam to
become a City of Chicago Firefighter-Paramedic and needed to process to lunges, lifting,
cte., in order to return to the fire academy. Dr. Dugan prescribed Valium suppositories
nightly.  During message communication with Petitioner on December 3 and 4, 2015,
Dr. Dugan advised Petitioner to "use the suppositories nightly and over time the P may

7
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feel a difference in the amount of musele tonsion in sour pelvic tloor. Dr. bugan noted
that both the medication and the phy<ieal therapy <hould be helpful with an added
benefit from doing them both.,

On December 4, 20135 Potitioner contacted Dy PDuoan’s office to request a letter
stating that her condition is related to a work-related injury. in particular referencing
the “tender levator ani.”  Dr. Dugan wrote a letter to the Chicago Fire Department
noting that Petitioner had a tight and tender right levator ani. Dr. Dugan slated the
lifting injury caused overuse of her pelvie floor muscles on the right. Dr. Dugan noted
that Petitioner was to start Valium suppositories, "I for manual therapy,
neuromuscular re-ed, and therapeutic exercise” to address her pain and dysfunction.
Dr. Dugan noted that Petitioner’s ob-gyn history is not the cause of her pain but rather
the findings of painful tight muscles are due to them being overworked during her lifting
task.

Petitioner began physical therapy at Kainin Phyvsical Therapy December 8, 2015
on referral by Dr. Dugan. The referring diagnosis was pelvic floor muscle spasm and
pain Petitioner gave a history of an injurv Augusl 3, 2015 during fire department testing
when she heard a pop in the right buttock with severe pain while lifting a stair-chair
with a 250-pound dummy. Petitioner was treated through February 13. 2016. It was
noted then that Petitioner had alse been diagnosed with right hip all labral tear. The
therapist noted demonstrated functional Improvement. Petitioner had decreased pelvic
floor muscle pain and strength. However. there was no improvement in her right hip
and deal pain. The therapist opined that Petitioner's pelvie floor dysfiunction/muscle
spasm and pain where the result of the lifting injury and thal the right hip/gluteal pain
was the result of the right hip labral tear

On December 17, 2015 Petitioner saw Dr. Benjamin Domb of Hinsdale
Orthopaedics for a second opinion. Petitioner gave a history of her accident on August
3. 2015. She complained of right hip and gluteal pain. Examination of the right hip
noted positive findings of anterior impingement and posterior instrument. Log roll,
lateral impingement, Ober’s test, resisted internal rotation, LT test, internal and
external stamping were all negative. Dr. Dome noted the September 10, 2015 MRI
showed a pincer type deformity with a labral tear. He related petitioner’s condition to
her accident in August 2015 during fire academy training.

Dr. Domb performed a diagnostic ultrasound of Petitioner's right hip which
indicated a right hip labral tear was the leading source of her pain. Dr. Domb performed
an ultrasound guided corticosteroid injection of the right hip. e noted that there was
no pain after the injection, leading to the conclusion that the pain was intra-articular.
Dr. Domb opined that the mechanism of injurv. the timing of the pain. the area of the

o
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pain, and the complete relief aftor the injection Jead us to the mlglsmn@;lt ;101 pilil!lls

coming from the labral tear that oceurred during the fire academy training,

Dr. Domb recommended physical therapy.  If conservative care failed he
recommended arthroseopic labial repai; versus debridement versus reconstruction.
t |

Dr. Dugan saw Petitioner again on January 13, 2016. Dr. Dugan noted that
Petitioner had an unsuccessful injection in her hip with Dr. Nho. Petitioner had had a
second opinion with Dr. Domb, who performed an intra-articular injection under
ultrasound which was successful in eliminating her pain.

The January 25, 2016 physical therapy note, signed off on by Dr. Domb on
February 2, 2016, documented a labral tear and a pincer deformity.

Petitioner was seen by Dr. Domb's nurse practitioner Stephanie Rabe Februarv
16, 2016, complaining of severe right hip and right lower exlremity pain which inhibited
daily activities. Pain was worse with heavy lifting and squatting. Examination of the
right hip showed pain limiting ranges of motion. After apparent consultation with Dr.,
Domb NP Rabe noted Petitioner’s failure to improve with physical therapy, activity
modification, and injections. Dr. Dome believed Petitioner was a candidate for a right

hip arthroplasty with Iabral repair versus debridement versus reconstruction with
autograft.

On February 29, 2016 Dr. Domb performed a right hip arthroscopy. The surgery
included labral repair, which was independent of the acetabuloplasty that he also
performed. In the acetabuloplasty Dr. Domb elevated the capsule from the pincer lesion
and used a bur to trim the acetabular rim, In addition to the labral repair and the
actebuloplasty, Dr. Domb debrided the tliopsoas bursa and removed damaged cartilage
overlying the femoral head-neck Junction. Dr. Domb also debrided the peritrochanteric
compartment and performed a trochanteric bursectomy-.

Petitioner had her initial post-operative physical therapy evaluation at Sports and
Ortho on March 2, 2016. During physical therapy it was noted that Petitioner was
working extremely hard to prepare herself for passing the Chicago Fire Department
examination and that she was almost there. On April 20, 2016 Petitioner reporled that
her original pain is completely gone, her current pain she is having is different than that
pain.

On May 31, 2016 Petitioner saw Dr. Domb’s nurse practitioner, Stephanie Rabe.
Petitioner had groin pain and hip flexor pain that was unimproved with therapy. Dr.
Domb had recommended a diagnostic ultrasound and injection of the right hip, which
was performed May 31, Petitioner reported a significant reduction in pain following the
Injection. Petitioner was kept off work.

9
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OnJuly =, 2016 Petitioner saw Nurse Prachoner Ribe tov post-surgical foliow -up.
She had right lup pain but Petitioner primars complaint was left sacroiline [SI] joint
paii. Therapy including sacral manipulation had given <ome yelief, A diagnostic
ultrasound of the right hip for right hip pain and a lidocaine and Celestone trochanterie
bursa injection were performed. it swas noted that overall pre-surgical rigit hip
symptoms had significantly improved. 1t was thought she would benefit from some
continued physical therapy. A referral to Dr. Bardfield was considered if 81 joint pain
persisted. Petitioner was kept off work.

The July 13, 2016 physical therapy note recorded that: Petitioner is engaged in
dummy drags, part of the requirement to pass the firefighter academy testing. It was
noted that Petitioner's SI joint pain was still at 4/10 and that she was going to see her
pelvic floor specialist tomorrow. The July 15, 2016 physical therapy note recorded that
Petitioner had seen a pelvic floor specialist who did some muscle energy techniques,
massaged gluls, and addueciors, which made Petitioner seem to feel better. Petitioner
repoited she felt better and the i joint went completely away. That morning, the SI
joint pain returned.

The July 18, 2016 physical therapy' note recorded Petitioner's right lateral hip
pain was i/10 on the pain scale with no more pinching in the front of the leg. On July
20 it was noted that Petitioner’s objective was to return to work., The physical therapy
note from August 3 states that Petitioner had no SI joint pain. When she returned on

August 24 she complained of severe left 81 Joint pain which had not resolved.

On August 30, 2016 the physical therapist noted that the focus was on the right
hip up to “6/24", when after attempting to jog on the treadmill Petitioner reported
severe left SI joint pain. Since that time, this pain had not gone away. Her right hip
pain had completely resolved and she had close to normal motion and strength in the
right hip. The note further states that “[wle are rehabbing her back to a job which
requires heavy litting, pulling, pushing and carrying.” The therapy note from August 5,
2016 lists a scction entitled “CFD testing:” and notes “Dummy drag: did have pain in the
right shoulder . . .” as well as other lifting and carrying requirements that Petitioner was
close to but had not quite mastered.

On August 8, 2016 Petitioner saw Dr. Steven Bardfield on referral from Dr. Domb
for low back pain going to the left glute and left hip. Dr. Bardfield noted that Petitioner
began to experience focal pain in her left SI joint region after doing some activities
during work conditioning. Dr. Bardfield's impression was left SI joint dysfunction. Dr.
Bardfield recommended physical therapy and SI joint injections. He hoped to reduce
the inflammation to allow physical therapy to be more effective in stabilizing the region
and diminishing pain.  Petitioner was kept off work
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On August 23. 2016 Dr. Domb's nurse practitioner noted that while Petitioner's
hip was doing well. her sreatest complaint was with her ongoing SI joint pain.
Petitioner was diagnosed with right hip bursitis and SI joinl dyvsfunction. Petitioner was
released to return to work on August 23, 2016 with restrictions pertaining only to the
right hip with notation to see Dr. Bardfield for any restrictions pertaining to the SI Joint
dysfunction. Petitioner’s restrictions pertaining to her hip were no lifting greater than
5-10 lbs., sitting as comfort allows, no bending past 90°, no squatting, and no climbing,

On September 7, 2016 Petitioner saw Dr. Bardfield who noted that she did not
obtain relief from her left sacroiliac. Jointinjection. He recommended that Petitione
continue with physical therapy. Dr. Bardfield noted Petitioner was unable to return to
work.

The therapy record from September 30, 2016 notes that Petitioner was status
post right labral repair and that that pain had fully resolved with improved range of
motion and strength but that Petitioner had developed left SI joint pain.

On October 6, 2016 Petitioner saw Dr. Bardfield complaining of low back pain
going into the left glute and left hip and occasionally into the left thigh. She had
compleled physical therapy and noted slight improvement. Lumbar range of motion
was limited by 20%. Both hips had full and pain-frec motion. Right and left straight-leg
raise were negative. There was tenderness over the paraspinals and left SI joint. The
therapist had given her a sacral iliac stabilizalion belt. Dr. Bardfield noted instability of
the SI joint. He diagnosed left SI joint dvsfunction with instability. Petitioner was
prescribed additional physical therapy and recommended to continue off work in the
interim.

On October 24, 2016 Petitioner began employment with the Smith Perry Eye
Center in Hinsdale as a surgical technician.

On November 17, 2016 Petitioner saw Dr. Bardfield with the same complaints as
October 6. Findings on clinical exam were essentially the same although lumbar motion
was now limited by 15%. Dr. Bardfield continued with his diagnosis of left SI joint
dysfunction but added hypomobility status post right hip arthroplasty. Dr. Bardfield

referred her to a pain specialist, Dr. Soto, and recommended Petitioner continue off
work.

On December 2, 2016 Petitioner had an initial evaluation at Millennium Pain
Center at Presence Resurrection Medical Center with Dr. Eliezer Soto. Her primary
complaint was constant left SI joint pain. Dr. Soto ordered an MRI of the “Isjacro &
pelvie” area in addition to a left SI joint steroid injection.  Petitioner was unable o
tolerable an SI joint injection on December 2= 2016, The December 22, 2016 MRI of

—— e
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the SIjomis was untemarkable . Dr. Soto injected Petitioner s fett si joint Januarny 10,
2017 O Janwoy 30 Petitioner reported that the injection provided 90% relief bt onls
for one day. A left S joint racdiofrequency ablation was recommended pending a
surgical opinion.

On February 24, 2017 Petitioner consulted Dr. Benson Yang ot Northwestern
Neurological Associates. Petitioner complained of left S joint pain since end of June
2016. She developed Si joint pain after right hip surgery. The pain resolved initially
with corrective exercises for a couple of weeks, hut Petitioner then had constant pain
with exacerbations with sitting and going up stairs. Petitioner reported some relief with
Dr. Soto’s SI joint injections. Dr. Yang incorporated the MRI report in his chart. He
opined that the left SI joint may be the pain generator. Dr. Yang recommended
continued pain management and physical therapy. The doctor suggested joint fusion as
an alternative.
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Rabe. Petilioner reported her hip was doing very iwell. Petitioner complained of
occasional intermiltent lateral hip pain, worsened with weather changes, but that other
than that, her hip was doing “excellent”. Petitioner continued to see Dr. Bardficld and
Dr. Soto for pain management. A nerve ablation was recommended.  On March 2, 2017
Petitioner was found at MMI regarding her right hip and was returned to regular work
and activity with no restrictions regarding her right hip.

On March 7, 2017 Dr. Soto performed a left SI joint radiofrequency ablation.
Petitioner followed up with Dr. Soto and Dr. Evic Jeffiies. On Mayv 15, 2017 Dr. Soto
planned to repeat the left SI joint radiofrequency ablation.

On July 20, 2017 Petitioner saw Dr. Bardfield following an injection and
radiofrequency ablation to the left sacroiliac area. It was noted that her pain level was
down to 3/10 and that she was to schedule with the pain specialist for a radiofrequency
ablation to a slightly different area. Dr. Bardfield considered this reasonable given the
pain reduction she had with the prior ablation. 1t was noted that the Petitioner was in a
walking boot and on crutches due to surgery on the right foot.

Dr. Bardfield’s diagnoses were left SI joint dvsfunction and hypermobility status
post right hip arthroplasty. Dr. Bardfield recommended Petitioner see Dr. Soto and
continue physical therapy followed by work conditioning and then hopefully a
functional capacity evaluation to determine whether or not she is able to do her job
activities as a paramedic in training. He noted that Petitioner was unable Lo return to
work.
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On November 8. 2017 orthopedist Dr. Jesse Butler examined Petitioner's lumbar
spine at Respondent’s request pursuant to $12 of the Act. Dr, Butler conducted
thorough review of Petitioner's medical care beginning with Dr. Fardon, physical
therapy, MRIs, Dr. Nho, Dr. Dugan, Dr. Domb, NP Rabe, and Dr. Bardfield. Dr. Butler
noted Petitioner's diagnosis ot right labral tear which led to Dr. Domb’s arthroscopic
labral repair, acetabuloplasty, iliopsoas bursectomy, femoroplasty, capsular release,
endoscopic trochanteric bursectomy, and debridement February 29, 2016. He also

noted Petitioner’s diagnosis of left sacroiliac Si joint dysfunction and sacroiliitis and
treatment with injections and radiofrequency ablation,

Dr. Butler's examination was limited o Petitioner's lumbar spine. Dr. Butler
diagnosed the right hip labral tear related to Petitioner's work injury. He noted that
Petitioner did not sustain any injury to the lumbar spine. He noted that Petitioner had
developed left sacroiliitis during her rehabilitation in June 2016,

Dr. Butler opined that there was no causal relationship between the work-related
accident and an injury to Petitioner’s lumbar spine. He opined that Petitioner had no
current disability or impairment relating to her lumbar spine. Dr. Butler further opined
that Petitioner was at MMI and that there was no objective basis for work restrictions
relating to any lumbar spine injury. Finally, Dr. Butler opined that Petitioner did not
require additional diagnostic testing or treatment for her lumbar spine.

Dr. Butler offered no opinion regarding Pelilioner’s right SI joint diagnosis or
treatment.

Petitioner testified that she still has left SI joint pain. She testified that the
radiofrequency ablation contemplated in Dr. Bardfield's July 20, 2017 report had not
been performed as of the time of trial.

Following Petitioner’s initial injury on August 3, 2015 she was paid full salary for
the firsl year according to the union contract, as is customary for police and fire fighter
trainees. Petitioner was discharged from employment with the City on August 3, 2016.
Petitioner does not claim any benefits under the Act for time lost from work for this
vear-long period. Petitioner received benefits from her own long term disability policy
starting in October 2015. Respondent did not contribute to this private policy.

On August 3, 2016, following her discharge, Petitioner purchased COBRA health
insurance. Respondent did not contribute to the premiums for the Cobra policy.

13



igEWCC0274

CONULUSIUONS Ul 1AW

F:1s Petitioner’s current condition of il-being causally related Lo the aceident?

It was not genuinely disputed that Petitioner sustained a torn labrum i her right
hip that was causally related to her work-related accident.

During a training exercise which required a two-man lift of a 250 pound dummy
up stairs within a specified time, Petitioner felt a pop and immediate pain in her right
hip. Following her accident Petitioner presented immediately with objective symptoms
which led to diagnostic studies confirming that injurv. After failed conservative care,
which included therapy and injections, the torn labrum required surgery on February
29, 2016. The chain of events circumstantial evidence clearly established the causal
connection of the right hip labral tear to the work accident ou August 3, 2015. 1t is
noteworthy that Respondent’s §12 examining orthopedist, Dr. Butler did not address
Petitioner's right hip injury at all.

The genuinely disputed issue is whether Petitioner’s diagnosed left sacroiliac
dvsfunction is causally related to her work accident on August 3, 2015. Petitioner had
generalized complaints in her sacroiliac region at the outset of her post-accident medical
care. Ier 81 joint complaints did become specifically documented on the left side until
July 2016, when her right hip issues apparently resolved. Petitioner’s left SI joint
complainls were coincidental to her right hip post-operative therapy as she tried to
regain function sufficient to complete her paramedic training

The Arbitrator did not find a causation opinion documenled in et
treating medical records relative to the diagnosed left SI joint dysfunction. Nonetheless,
a reasonable inference can be drawn from the chain of events circumstantial evidence
that Petitioner sustained a left SI joint injury that was masked by her right hip labral
tear or that she sustained the SI joint injurv during the physical therapy intended to cure
or relieve the effects of her right hip labral tear. Either scenario is sufficient to prove
causation. Again, it is noteworthy that Respondent’s §12 examining orthopedist, Dr,
Butler did not address Petitioner's left Si Joint injury at all. Dr. Buller assessed
Petitioner’s lumbar spine only. Any opinion by him is irrelevant to Petitioner's lefr SI
joint dysfunction.

Accordingly, the Arbitrator finds that Petitioner proved that her left SI joint
dysfunction is causally related to her work accident on Augusl 3, 2015,

K: 1s Petitioner entitled to prospective medical care and services?:

In light of finding that Petitioner proved that her left SI ioint dvefunction was
causally related to hey work aceident. the Arbitrator finds that Pelilioner proved Uhat she

14



191%CCo2y4

is entitled to the prospective medical cae recommended by her treating physicians.
namely a seeond radiofrequency ablation.

Drs. Bardfield and Soto have hoth recommended another ablation. Deference is
often given to the opinions of treating physicians whose goals are cure or relief their
patient’s problems. Although there was a 8§12 examination, the examiner, Dr. Butler, did
not address or assess Petitioner’s SI joint complaints. Dr. Butler’s opinions were limited
to petitioner’s lumbar spine and therefore are irrelevant Petitioner's left S1 Joint and the
necessity of another ablation.

L: What temporary benefits are in dispute? TTD. TPD

Petitioner claims entitlement to TTD benefits from August 4, 2016 through
October 23, 2016 and TPD benefits from October 24, 2016 through December 29, 2017
(ArbX #1). On August 23, 2016 Dr. Domb’s NP Rabe returned Petitioner to work with
5-10 pound lifting and no bending past 90° restrictions regarding her right hip, with no
indication of understanding whether those restrictions could or would be
accommodated. At that time, Petitioner was no longer totally disabled regarding her
right hip. However, Petitioner was still under the care of Drs. Bardfield and Soto for
her SI joint dysfunction, neither of whom had released Petitioner to return to work asa
paramedic and who continued to treat her after August 23,

Petitioner began working at Eve Surgery Center of Hinsdale on October 23, 2016.
On March 2, 2017 Dr. Domb’s NP Rabe placed Petitioner at full duty with no restrictions
for the right hip, again without any indication of understanding whether she could
return to work as a paramedic with her SI Joint dysfunction. Petitioner was still under
active care with Drs. Bardfield and Soto for her SI joint dysfunction, neither of whom

had released Petitioner to return to work as a paramedic and who continued to treat her
after March 2.

Without taking Petitioner’s SI joinl dyvsfunction into consideration, NP Rabe's
opinions regarding Petitioner’s ability to return to work with and without restrictions
are not persuasive.

Petitioner’s Exhibit #9 was payroll records from Eve Surgery Center of Hinsdale
from October 23, 2016 through December 16, 2017, with two 2-week pay-periods
missing. Petitioner testified that the missing two payv-periods were for time off for her
foot surgery. From the pay-period beginning January 1, 2017 and through December 16,
2017 Petitioner worked hours varying from 6.75 hours to 58.25 hours, at $20.00 per
hour. Petitioner earned a total of $10.050.00 through December 16, 2017. Ordinarily,
computing average weckly wage from the last 52 weeks of work would involve simple

15
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arithmetic. Computing AWW with G missime prnv-pernods invites speculation. Faen
w0, caleulisting from the fast eontirmed 2o pay periods eOqrates to $:325.86 AWW

heretore. the Arbitrator finds Petitivnet is entitled (o TTD benefits commicneing
Augiist 4. 2016 through Qetober 25, 2016 11 & 377 weeke, ot a rate of $603.77 per weel:
The Arbitrator further finds that Petitioner had an AWW differiitial of $714.79, for a
rate of §476.53 per week. The Arbitrator finds that Petitioner is entitled to TPD henefits
from October 24, 2016 Lhrough December 29, 2017, 61 & 3/7 weeks, at a rate of $476.53
per week,

= = = o s July 6. 2018
Steven J. Fruth, Arbitrator Date
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:, Reverse D Second Injury Fund (§8(e)18)
[_] PTD/Fatal denied
':I Modify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Sandra Bintz,

Petitioner,

Vs, NO: 17 WC 25014
19 IWCC 240

Jewel-Osco,

Respondent.

CORRECTED DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident,
temporary total disability, causal connection, permanent partial disability, medical expenses, and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed February 26, 2018, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JUN 6 - 2019 “Adetenad, A Menpaer)

TIT:yl Deborah L. Simpson

04/23/19
/‘
6&1 L{’Ct.»

Barbara N. Flores

DISSENT

I respectfully dissent from the opinion of the majority and would reverse the Decision of
the Arbitrator in its entirety. After carefully considering the evidence, I believe Petitioner met her
burden of proving that the August 1, 2017, right shoulder injury occurred due to an accident arising
out of and in the course of her employment. Petitioner’s testimony as well as the video evidence
submitted by Respondent support a finding that Petitioner sustained a compensable right shoulder
injury on the date of accident.

I believe the majority unnecessarily focuses on minor inconsistencies in Petitioner’s
testimony and disregards the irrefutable evidence of a compensable work injury. The majority has
fixated on the fact that Petitioner was wearing a walking boot on her right foot instead of slip
resistant shoes, and that Petitioner placed a plastic garbage bag around her right foot and leg while
working. When one evaluates all the evidence, it is clear Petitioner’s injury is compensable
pursuant to the Act.

There is no question that Petitioner’s right shoulder injury occurred in the course of her
employment. After all, it is clear from the video evidence that Petitioner’s right shoulder was
uninjured when she began her shift. Petitioner is seen performing various duties throughout her
shift with no apparent right arm or shoulder pain. It is also clear that sometime after 4:30 a.m.,
Petitioner injured her right shoulder in the prep kitchen away from the video camera. Thus, the
true dispute is whether Petitioner’s injury is the result of an accident arising out of her employment.
I believe Petitioner’s injury is the result of a distinct employment-related risk.

There are three types of risks to which an employee may be exposed: 1) risks distinctly
associated with one’s employment, 2) risks that are personal to the employee, and 3) neutral risks
that have no personal or employment characteristics. Nee v. Jll. Workers' Comp. Comm'n, 2015
IL App (1st) 132609WC,  21. The evidence supports a finding that Petitioner’s injury is the result
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of a distinct employment risk. Petitioner’s position requires her to work in the refrigerated prep
kitchen while chopping and packaging fresh fruit. Respondent does not dispute Petitioner’s
detailed description of her job duties as a fruit chunker. At the beginning of each shift, Petitioner
gathered and sanitized the fruit she needed prior to chopping and packaging the fruit. Petitioner
testified that she always wore winter boots in the prep kitchen to avoid slipping on the floor.
Respondent’s witness, Brent Smith, testified that all employees working in the produce department
are required to wear slip-resistant shoes. Thus, it is clear the company recognizes that the floors in
the areas with produce present a heightened risk of an employee slipping. It is highly likely that
any area where employees wash, cut, and package fresh fruit will have a wet or sticky floor.

The fact that Petitioner wrapped her foot and leg in a plastic bag during her work shift has
little, if any, bearing on the proper risk analysis. Petitioner testified that she wrapped her foot and
leg to protect her right foot from becoming wet from the water and various fruit juices in the prep
kitchen. Petitioner also testified that she received an accommodation regarding her use of the
walking boot instead of her regular work boots. Even if Petitioner’s use of the plastic bag around
her leg contributed in any way to her work injury, the injury is still the result of a risk distinctive
to her employment. Afier all, Petitioner only wrapped the foot due to the messy nature of her work
and the surrounding work area. I also note that the way employees drape the garbage bags in the
garbage containers presents a risk distinctive to Petitioner’s employment. Petitioner testified that
she fell when her left foot caught on the draped garbage bags. In either scenario, I believe it is
indisputable that Petitioner’s fall and right shoulder injury are the direct result of a risk particular
to her employment as a fruit chunker.

For the forgoing reasons, I would reverse the Decision of the Arbitrator and find that
Petitioner’s right shoulder injury arose out of and in the course of her employment. I would also
award any necessary medical treatment and bills and temporary disability benefits.

7o el

1

Thomas J. Tyrrefl
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NOTICE OF 19(b) ARBITRATOR DECISION

Case# 17WC025014

BINTZ, SANDRA
Employee/Pelitioner

JEWEL-OSCO 191wCcCg240

Employer/Respondent

On 2/26/2018, an arbitration decision on this case was filed with the Olinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.82% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shal]

not accrue.

A copy of this decision is mailed to the following parties:

1505 SLAVIN & SLAVIN LLC
MARK F SALVIN

100 N LASALLE ST SUITE 25TH FL
CHICAGO, IL 60602

0560 WIEDNER & McAULIFFE LTD
LINDSEY V BEUKEMA

ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606
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STATE OFILLINUTS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. [:I Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ | Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
18(b)
Sandra Bintz Case # 17 WC 25014
Employee/Petitioner
v, Consolidated cases:
Jewel-Osco
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brian T. Cronin, Arbitrator of the Commission, in the city of
Chicago, on 12/18/17. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

B.
C.
D
E.
F. Is Petitioner's current condition of ill-being causally related to the injury?
G. [_] What were Petjtioner's earnings?

H. ]:] What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

I

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?
X TPD ] Maintenance TTD

M. Should penalties or fees be imposed upon Respondent?
N. I—_—I Is Respondent due any credit?

0. |:I Other

ICArbDec19(b) 2/10 100 W. Randoiph Street #8-200 Chicago, IL 60601 312/814-6611  Toll.frec 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-301% Roclford 815/987-7292  Springfield 217/785-7084
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On the date of accident, 8/1/17, Respondent was operating under and subject to the provisions of the Act.

‘FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did nof sustain an accident that arose out of and in the course of employment.
In the year preceding the injury, Petitioner earned $27,348.36; the average weekly wage was $525.93.

On the date of accident, Petitioner was 61 years of age, single with 0 dependent children.

ORDER

Compensation is hereby denied. All other disputed issues have been rendered moot.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition Jor Review within 30 days afier receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

\_//%Am- 2-23-2018
Sf?aﬁm! of Arbitrator Date

ICAmDec19(b)

FEB 2 6 2018
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Sandra Bintz v. Jewel-Osco

17 WC 25014

Findings of Fact

Petitioner's Testimony — Direct Examination

Petitioner testified that she has been employed with Jewel for three years. She was also
concurrently employed as a bartender at the Etks Lodge. Her job at Jewel was to chop fruit and
put it in containers and onto the sales floor. She worked overnight from 10:00 pm to 6:00 am.
At the time of the accident, she was working four nights a week. Petitioner testified that when
she arrived at work at 10:00 pm, she would go onto the sales floor and check the inventory to
see what she needed to make to refill the fruit wall and the refrigerator. T. 14-15. She would
then go back into the “big cooler” and get the fruit that she needed, bring that fruit into the
“prep room” and sanitize it. At about midnight, petitioner would put on warm clothes and
begin cutting.

The prep room, according to petitioner’s testimony, is a refrigerated kitchen that
contains sinks and is where the fruit is cut. Petitioner testified that she worked in the prep
room alone overnight and would wear long underwear, pants, a turtleneck, lewel shirt, fleece
jacket, hat, and gloves. T. 15.

Petitioner testified on direct examination that on August 1, 2017 she performed her
usual duties of cutting fruit. She stated that at about 5:00 a.m. she stopped to clean up and
price all the fruit that she put in the bowls and containers. Petitioner stated that she was on the
last round of cantaloupes and had them in her arms - - she got them out of the shopping cart - -
and as she was going past the garbage can, got her foot caught in the garbage bag that hangs
down, and she fell. Petitioner said she struck her right side on the ground. T. 17.

Petitioner presented a photograph purporting to contain a picture of the garbage can
that she tripped over - Petitioner’s Exhibit 6D. T. 19.

Petitioner testified that you can only put so much weight in each garbage bag, because
they have to be taken out and put in the compactor and they cannot be too heavy. So you put
that in a bag, tie it up and then put in another bag. So as more bags are layered on, it gets
higher and higher and the bag gets longer and longer. T. 20. She testified that her foot got
caught in the bag that was hanging down on the ground. T. 20,

Petitioner testified that after she fell, she felt that something was wrong with her right
arm and shoulder. She got up and left the prep room to out onto the sales floor where she
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found Clarence "Sonny” Wendling stocking shelves. T. 25. Thic was approximately 4:45 am.
Petitioner testified that she told Senny she thought she broke her arm and felt that she needed
to go to the hospital. After Sonny told Jim O'Connor, the shift manager, Sonny drove petitioner
to Northwest Community Hospital. T. 25-26.

Petitioner testified that upon return to the store after the hospital, she saw Carmen, the
produce manager and petitioner’s boss, and she told Carmen about the accident. T. 28.

Petitioner testified that she came under the care of Dr. Brian Moss who recommended
physical therapy. T. 31.

Petitioner testified that she was off of work at both jobs from the date of accident
through September 9, 2017. At that time, she returned to work as a bartender. T. 32. She
testified that she has earned $817.51 in gross wages as a bartender since her return to work
there until the date of trial. T. 33. She testified that the week before Thanksgiving she returned
to work light duty at Jewel. Her job duties included taking tomatoes off the counters and wiping
down counters and stacking and tidying up and cleaning. Since her return, she has been
working Monday through Thursday, five- hour shifts from 10:00 pmto 3:00 am. T. 33.

Petitioner testified that she has not received any workers’ compensation benefits since
the accident. T. 37. At the time of trial, Dr. Moss was recommending ongoing physical therapy.

Petitioner’s Testimony — Cross-Examination

Petitioner testified that she was wearing winter boots on both feet the night of the
accident. T. 38. She further testified that she was wearing those boots all night including the
time of the accident and nothing else on her feet at any time that night. T. 38-39. Petitioner
denied that there are guidelines for the type of footwear that she was required to wear to work
in produce. T. 39.

Petitioner testified that Petitioner’s Exhibit 6D does not show the area where petitioner
fell. T. 40. The area where petitioner fell is also not depicted in Petitioner’s Exhibit 6C. T. 40.
Petitioner testified that she fell in front of the sinks. When looking at P. Ex. 6C - - that would be
off of the top left of the photo horizontaliy to the left. T. 40. She said the work table was in
front of her and the garbage can is “right to my left of my leg.” T. 41. According to petitioner, to
the left of that is the shopping cart where she kept the fruit that she was going to cut. She had
to go over to the basket and get her last round of cantaloupes, which she had in her arms. As
she walked past the garbage can, her foot got caught in the bag and she went down to the
right. T. 42.
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Petitioner testified that she fell at approximately 4:45 am. Petitioner denied that she did
anything prior to going to get help on the sales floor. T. 