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STATE OF ILLINOIS )

) SS
COUNTY OF MADISON )

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

BENJAMIN ROBINSON, )
)
Petitioner, )

) No. 18 WC 003791

VS. ) 19 IWCC 0429
)
TYSON FOOD, )
)
Respondent. )

ORDER

‘This matter comes before the Commission pursuant to Respondent’s Motion to
Recall the Commission Decision and Opinion on Review to correct clerical errors
pursuant to Section 19(f) of the Act The Comm1ssmn havmg been fully advised in the
premises ﬁnds the foilowmg _

The Comm1ss1on ﬁnds that said Deczslon and Opmlon on Review should be
recalled for the correction of the clerlca]/computatlonal eITors.

_ ITIST HEREFORE ORD_ERED BY THE COMMESSION that the Commission
Decision and Opinion on Review dated August 12, 2019, is hereby recalled pursuant to
Section 19(f) of the Act. The parties shoufd retum their original decisions to -

Commlssmner Deborah L. Slmpson .

IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Decision
shall be issued mmuitaneously w1th this Order

Deborah L. Simpson

bATED:  SEP 6- 2019
- DLS/mav ' =
046
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STATE OF ILLINOIS ) D Affirm and adopt (no ehanges) D Injured Workers Benefit Fund (§4(d))
. ’ } SS. D Affirm with changes D Rate Ad_]ustment Fund (§8(g))
COUNTY OF COOK ) % Reverse D Second lnjury Fund (§8(e}18)
D PTD/Fatal denied
[ ] Modify DX None of the above
BEFORE THE ILLINOIS WORKERS* COMPENSATION COMMISSION
BENJAMIN ROBINSON,
Petitioner,
VS. NO: 18 WC 03791
19 IWCC 429
TYSON FOODS,
Respondent.

CORR_ECTED DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Petitioner herein and notice given to all
parties, the Commission, after considering the issues of accident, medical expenses, and
permanent disability and being advised of the facts and law, views the evidence differently than
the Arbitrator, reverses the Decision and awards compensation under the Iilmo;s Workers’
Compensatlon Ac’c (“Act”) as stated below '

Pursuant to the Apphcatmn for Adj ustment of Claim Petitioner filed with the
Commission on. February 6, 2018, an arbitration hearing was condueted on October 25, 2018 to
decide Petitioner’s claim that his employment with Respondent gave rise to him developing
bilateral carpal tunnel on J anuary 12, 2018. The arbitration hearing resulted in the presuilng
Arbitrator finding that Petitioner failed to prove ! that he sustained an acmdent that arose out of
and in the course of his employment with Respondent as ‘well as that his current condmon of ill-
belng is causally reiated to his employment with Respondent : :

Petitxoner began workmg for Respondent on December 27, 2017 asa materlals supervisor
and, as such, was initially detailed to the production side of Respondent ] operat;on for a couple
days where he placed “meat Iogs weighing 26- to 28-pounds a piece into wheeled buckets. He
performed this activity nine or ten-hour workdays with the workdays broken up by one-hour
lunches and ten to ﬁﬁeen-mznute breaks. After a few days working on the production side, he
_’transferred to the packmg s1de where he moved pallets of Respondent’s products by means of
_-paliet Jacks T he pajlets were sald to we1gh as much as 1 700 pounds and w1th the ald of two
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other 1nd1V1duals the pailets were pushed or pnlled 50 t0.75 feet. Petitioner transrtloned from
performing this task for two to three hours a day to five hours day. After approx1mately one-
and-a-half weeks of performing this activity, Petitioner began expenencmg symptoms of carpal
tunnel syndrome in both of his hands on or about J anuary 12, 2018 -

The Arbitrator noted how soon after Petz’noner began workmg for Respondent he sought
treatment for his wrists, noting in the Decision of the Arbitrator, the “crux of the dispute between
the parties herein is whether Petitioner worked for Respondent long enough to, in fact, cause or
aggravate his pre-existing carpal tunnel syndrome.” The Arbitrator further noted Dr. Shawn
Kutnik, who exammed Petitioner at Respondent’s request under Section 12 of the Act, testified,
“Petitioner’s exposure time was not enough to cause any chronic structural changes which would
result in the development of carpal tunnel syndrome.” The Arbitrator adopted this portion of Dr.
Kutnik’s testrmony as one of her rat1ona1es for finding Pet1t1oner did not sustain a compensable
accident. - '

The Arbitrator drew attentmn to Petmoner sl anuary 24, 2018 examination by Dr Lowell
Senintaffer, an exannnauon in which Petitioner was recorded complaining of bilateral hand and
forearm pain that had been present for several months. The Arbitrator found that history
inconsistent with the history Petitioner gave Dr, Kutnik. Dr. Kutnik testified to Petitioner telling
him that the pain and numbness in his hands began in J anuary 2018. The Commission, in
reviewing the evidence deposition of Dr. Senintaffer, found that he test1ﬁed that Petitioner told
him that his. symptoms had been present for “many years.” ' Based on Dr. Senmtaffer s testnnony,
the Commission agrees that the history Petitioner provided Dr. Kutnik was inconsistent with the
one he provxded Dr. Senintaffer. The Commission, in ﬁndmg Petitioner had symptoms of
bilateral carpal tunnel syndrome prior to his employment with Respondent and misled Dr. Kutnik
about this, does not find either to necessarﬂy preclude Petrnoner frorn being entltled to benefits
under the Act. :

Petitloner s symptoms of brlateral carpal tunnel syndrome pnor to beg1nn1ng work with
Respondent confirms Dr. Kutnik’s position that Petitioner’s employment with Respondent did
not cause his bilateral carpal tunnel syndrome. The question before the Commission now
becomes whether Petitioner’s employment with Respondent aggravated or accelerated his
preex1st1ng bllateral carpal tunnel syndrome : :

The Arbttrator as quoted above suggested that there might be a minimum amount of
time that an employee must work for an employer before that work could cause or aggravate
preexisting carpal tunnel syndrome. In thls 1rnrned1ate case, the Arbitrator found Petitioner
having worked for Respondent for seventeen days to be too few to have made his complaints
compensable under the Act. No explanation was offered as to how that concluszon was reached

Dr Kutmk whﬂe concludlng that Pet1t1oner s work actmtles for Respondent d1d not
cause his btlateral carpal tunnel syndrome, testified that he did not know what caused
Petitioner’s symptomatology to increase and thought that it probably was not a coxncrdence that
- Petmoner s symptoms worsened: after Pet1t10ner began workmg at a hand-intensive job. In the
report Dr. Kutnik authored foliowmg his examination of Petitioner, ‘he wrote that the work * -
Pet1t1oner perforrned “can result in an aggravatlon of the symptoms of carpal tunnel syndrome _
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The Commission relies on the totality of the evidence presented in the case and concludes
the evidence demonstrates Petitioner had preexrstrng bilateral carpal tunnel syndrome that was
made worse by the work he performed for Respondent The Commission finds, based on the
evidence, that Petitioner sustamed an accident to both hands that arose out of and in the course of
his employment wrth Respondent onlJ anuary 12,201 8

Havmg addressed accrdent the Commission turns its attention to the issue of whether
Petitioner’s accident was causally related to his need for the medical treatment he received and is
causally related to any permanent disability Petitioner experiences. Dr. Kutnik, in h1s report,
concluded “that the patlent s bilateral carpal tunnel syndrome is not causally related to his work
at Prerre [s1e] Foods n that he had an. exceptronally limited exposure time of only 2 weeks

Dr Kutnrk’s report and the Arbitrator speculate that “Petttroner may have suffered a
temporary increase in symptoms . [and] the need for surgery was not causally related ... This
position does not deny the existence of a causal relatronshrp between Petitioner’s accrdent and
his need for treatment, only surgical treatment Despite this, no compensation for medical
expenses were contemplated, not even the treatment provrded whrle Petitioner was experiencing
the “temporary increase in syrnptoms -

Petltloner s hlstory of his condrtron as recorded by Dr Sensrntaffer on J anuary 24,2018,
indicated that he performed a very phys1cal job that involved pushrng and pulling and that the
work exacerbated his symptoms Dr: Sensinaffer noted, in the same record, that Petitioner’s
bilateral carpal tunnel syndrome was exacerbated by his job. Dr. Sensintaffer’s note does not
prov1de specrﬁc details as to what it was Petitioner did for Respondent, but what he recorded was
not inaccurate. Furthermore, Dr. Sensitaffer concluding on January 24, 2018 that Petitioner’s
employment exacerbated his symptoms is more compelling than the evrdence dep051t10n
test1rnony Dr LeeBurton provrded coneermng eausatron

Petrtroner ] treatxng medlcal reeords follow close enough in time to the date of his
accident and his history and complaints as recorded in those records are consistent enough as to
find them to be credible evidence demonstrating there to be a causal relationship between the
injuries Petrtroner sustained while working for Respondent and the medical treatment he received
treating those i injuries. Accordlngly, the Commission finds Petitioner to be ent1t1ed to medreal
expenses as coutemplated under Section 8(a) of the Act

The Cornmlssron also ﬁnds Petttroner entrtled to permanent partlal dlsabrhty benefits
under Section 8(e) of the Act. He sustained an aggravatlon of his preexisting bilateral carpal
tunnel syndrome that necessitated bilateral carpal tunnel releases which, by all accounts, appear
to have greatly 1mproved rf not resolved the symptoms of whrch he complarned :

" The Act dlctates as Petrtroner s accrdent occurred after September 1, 2011 that the
criteria specrﬁed under Section 8, 1(b) of the Act be used to establish permanent partlal d1sab1hty.
Pursuant to Sectron 8. l(b), the Commlsswn ﬁnds as follows .

(l) Nerther party procured an 1mpa1rment ratmg usmg AMA guldellnes Dr. Kutmk
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opzned Petmoner lost a 1% use of his rlght hand and a 1% use of his left hand that
translated to a 1% whole person impairment ra‘ong, no evidence was offered that Dr.
Kutnik’s assessment comported wrth Sectlon 8. l(a) of the Act; no we1ght is given to
this factor :

(2) Petitioner was a warehouse supervisor at the time of his injury and is currently a shift

manager with another empioyer' little weight is given to this factor.

3) Petitioner was 43 years of age at the time of the acc1dent and is in the mlddle of

workrng career; some welght is grven to this factor. -

(4) No evrdence was offered w1th respect to Petluoner s future earmng capa01ty, no

weight is glven to thls factor

(5) There is some eVIdence of drsablllty corroborated by the treatrng medrcal records

Petitioner’s last visit to Dr. LeeBurton occurred on April 11, 2018; no refence was
made to a physical examination being conducted; Petitioner was recorded as saymg
that a lot of his preoperatwe symptoms had resolved; a restriction of lifting no more
than 8-pounds was to end at the beginning of May 2018; Petitioner’s last visit to Dr
Sensintaffer occurred on May 8, 2018; Petitioner 1nd1cated that he had good grip
strength with his right hand and less strength with the left hand and a little tightness

involving his left wrist; physical examination did not appear to 1ncIude Petitioner’s
_ ﬁhands or wrists; Petitioner offered a referraI for occupatlonal therapy, greater werght
is placed on this factor SRS

No smgle enumerated factor is the sole determlnant of Petrtloner s d1sab111ty The

Comrmssron ‘on the bases of the factors consrdered under Section 8.1(b) and Petitioner’s . .
testimony of his hands bemg much better and his grip strength bemg better coneludes Petitioner
sustained a 10% loss use of his nght hand and al2. 5% loss use of hzs leﬁ hand asa result of the
injuries sustamed on January 12 201 8 :

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to

Petitioner the sum of $519.22 per week for a perlod of 42.75 weeks, as provided in §8(e) of the
Act, for the reason that the injuries. sustazned caused the 10% loss of use of Petrtloner s right
hand and the 12 5% loss. of use of Petrtroner $ Ieft hand : :

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petltroner

the sum of $3 861. llfor medrcai expenses under §8(a) of the Act.

i ITIS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petrtroner
1nterest under §19(n) of the Act if any :

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shail have credlt

' for all amounts pazd if any, to or on behalf of Petitioner on account of said acczdental 1n]ury
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Bond for the removal of this cause to the Circuit Court by Res'pOndent is hereby fixed at
the sum of $26,200.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Rewew in C1rcu1t Court.

DATED: SEP 5- 2018 W s M««/

DLS/mav DeborahL Slmpson S
0: 06/11/19 N
46

* Thomes 3 Tyf — /7
“esia_ S

Maria E Portela
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STATE OF ILLINOIS ) BEFORE THE ILLINOIS WORKERS’ COMPENSATION
) S8 COMMISSION
COUNTY OF COOK )
PATRICK J. KENNEDY,
Petitioner,
Vvs. NO. 11 WC 2121 & 11 W(C 2946
19 IWCC 439

STATE OF ILLINOIS DEPARTMENT OF HUMAN SERVICES,
Respondent.

ORDER OF RECALL UNDER SECTION 19(F)

A Petition to Recall Decision pursuant to Section 19(f) of the IHlinois Workers’
Compensation Act to correct a clerical error in the Decision and Opinion on Review of the
Commission dated August 16, 2019 having been filed by Petitioner herein, and the Commission
having consxdered sald Petltlon the Commission is of the 0p1n10n that the Petition should be
granted. : :

IT IS THERE.FOR ORDERED BY THE COMMISSION that the Decision and Opinion
on Review dated August 16 2019 is hereby recaHed pursuant to Section 19(f) for clerical error
contained therem ..

IT IS FURTHER ORDERED BY THE COMMISSION that a Corrected Decmon and
Opinion on Rewew shall be 1ssued 31mu1taneousiy with this Order.

DATED: SEP 10 2919

DLS/dw | @z-hwﬁ ot Mwﬁ-—/

46 _ DeborahL Simpson
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STATE OF ILLINOIS ) D Affirm and adopt {no changes) D Injured Workers’ Benefit Fund (§4(d))
)8S. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) E] ReverseIAccidentfcausationl D Secood Injury Fund (§8(e_)18)
. [ ] prD/Fatat denied
D Modify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

PATRICK KENNEDY,
Petitioner,
Vs, - Nos: 11 WC2121 &
11 WC 2946
19 TWCC 439

STATE OF ILLINOIS DEPARTMENT OF HUMAN SERVICES,
Respondent.

CORRECTED DECISION AND OPINION ON REVIEW

Timely Petition for Review havmg been filed by the Petitioner herem and notice glven to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, temporary total disability, and permanent partial disability, and being advised of the
facts and law, reverses the Decision of the Arbitrator, finds that Petitioner sustained his burden of
proving he sustained a compensabie accident on June 18 2010 causmg a condition of 111-be1ng of
his cervical spme ‘and awards benefits.

1 Testtm ony

Petitioner testified that he worked as a carpenter for Respondent for 25 years. On June 18,
2010, he was working at Reed Mental Health Center. He was using a metal tool cart, which he
estimated wezghed 300 or 400 pounds As he was pushmg the cart from one job to another his
“knee started to buckle,” he “was already sweating,” he “felt numbness and like a light behind”
his eyes, and he had a headache. When asked what part of his body bothered him, Petitioner
responded his neck. He asked a housekeeper nearby if there was a doctor present, and he went
and saw Dr. Carag. When he came to her, she said “what’s wrong with you, you don’t 1ook good,
sit ‘down.”. He: descnbed some syrnptoms she saad somethmg about a heart attack put a
Nltroglycertn plll in hlS mouth and toId somebody to caiI 91 1. : :
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He was taken to the Resurrection Hospital Emergency Department by ambulance.
Petitioner testified he was given a blood test and a doctor said “you didn’t have a heart attack. He
goes, but you should follow up with your doctor, and there’s a doctor you should go to follow up
with for your heart attack.” He was released from the hospital. Petitioner followed up with Dr.
Fisher and Dr. Tenzer He was referred to Dr. Katznelson a neurologrst

He told Dr. Katznelson that he had numbness in hlS leﬁ arm/hand “had the drops1es and
felt faint occaswnally Petitioner thought it was something neurologic and wanted an MRL. He
had an MRI of his neck and thoracic spine and returned to Dr. Katznelson on September 23, 2010
to discuss the MRI findings. Dr. Katznelson told him “that there was discs” in his neck. He took
Petitioner off Work and preserrbed physical therapy Later, he prescrlbed medication, whach
appears to have been Neurontm The physwai therapy concentrated on hlS neck.

Petitioner aiso complamed about his symptoms to his prlmary care physman Dr. Pitlosh.
He referred Petitioner to Dr. Yapor, a neurosurgeon. Petitioner gave Dr. Yapor his MRL. He told
Petitioner he needed cerv1ca1 fusion surgery. He also provxded Petitioner a traction machine. He
still uses the maehlne a coupie of times a day :

Petitioner returned to Dr. Pltiosh and mformed him that Dr Yapor recommended surgery.
Dr. Pitlosh wanted Petxtloner to get a second opinion before major surgery, and referred him to Dr.
Deutsch, whom he saw on March 11, 2011. He concurred with the recommendation for surgery.
Petitioner has not had the recommended surgery. At the request of his lawyer, Petltloner saw Dr.
Palacci in 201 6 '

Petitioner testified he was off work from June 18, 2010 to July 7, 2011, when he was
released to work after he declined surgery. He returned to work at full duty. He noticed that he
“wasn’t moving as quick,” “everythmg seemed to be a chore,” he “had to rethink things twice,”
and he “had to lighten” hlS loads. Petitioner testified he never had any problems with his neck,
left shoulder, thoracic area, or nurmbness down the left side of his back prior to the accident. When
he came to work on that day, he -“Was feeling really good, grateful to have a job.”

Currently, Petitioner depends on the traction machine. Just holding his head up is a
problem, he still had the “dropsies,” more in his left hand, and sensitivity in his hands causes
problems with his work as a locksmith. He is in pain every day but does not take medlcation He
has some dlfﬁculty with actwltles of daﬂy hvmg ' : : :

On cross exammat:on Petltloner testzﬁed he never welghed his tool cart. He felt neck pain
but did not have chest pain when he moved the cart. He denied he asked Dr. Carag to test his
blood pressure they already were without him asking. He denied telling Dr. Carag that he had
chest pain on and off that morning. Rather, they told him he had chest pains, he did not tell them.
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Petitioner testified that he never told the paramedics on the ambulance about episodes of
chest pain, they never asked him any questions, and did not provide any treatment. He also denied
that he reported chest pain. Petitioner also denied he reported chest pains at the hospital
emergency department Petitioner just told them, “they think [he] was having a heart attack.” He
reported left arm numbness at the emergency department but not to the ambulance crew or Dr
Carag; as he did not have a chance to do so.

Petitioner acknowledged that he * guessed” he reported chest pain at the emergency
department when presented with their records. However, he testified that he reported pain in his
head, neck, and arm. The pill, presumably the Nrtregiycerm did not resolve his pain and he “still
felt bad.” Petitioner did not remember undergoing a stress test or that doctors wanted to admrt
him. Petitioner denied refusing treatment at the emergency department but acknowledged signing
a Release and Refusal of Treatment document. He was told he should see his heart doctor and
testified he was never told he needed x-rays or an MRI at the emergency departrnent and neither
was taken at that trme

Petitioner testlﬁed that he saw Dr. Katznelson two or three tirnes He dzd not recall whether
he saw hlm on August 31, 2010 :

Petitioner also saw Dr Butler for a Section 12 examination. While he was off work he
could “barely” perform activities at home and while he did do gardening he did not do “the heavy
lifting part, just the harvesting.” His garden is about 40 x 40 and he puts it up and takes it down
every year. Heusesa rototlller welghlng 45 pounds :

Petltroner agreed that in March 2000 he was “crushed by a building” while serving in the
Navy, but demed he had numbness in his upper bodyasa result. He was not diagnosed with a disc
protrusion at that tl_me A physical therapy record indicating that he made such a statement was
incorrect. A Veteran's’ Administraﬁon doetor told him had a trapezius problem.

I’etrtzoner agreed that he saw Dr McCall but demed that he told him that he had a workup
for a similar condition while in the Navy and got 20% disability upon discharge. He got 10%
disability for his trapezius. Petitioner also testified that the diagnosis that his condition would
worsen as he got older referred to arthritis in hrs lower back. '

The last t;me he saw Dr. Prtlosh fer his current injury was July 6, 2011. He had a couple
of off-work notes from medical prov1ders and ‘turned them over. Petitioner denied that he
demanded that Dr. Katznelson order an MRI due to his 1999 or 2000 i injury. When presented with
a note from Dr. Katznelson notlng as much Petitioner responded that he thought that they were in
mutual agreement that he needed an MRI ‘He explamed that he told doctors about his prior history
but did not know which he informed about that previous injury. Petitioner testified that Drs. Yapor,
Deutsch and Pitlosh all told hnn hrs condltlon had nothmg to do w1th his mrlrtary m;ur;es '
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Petitioner denied that he told Dr. Palacci that he had two episodes of chest pain. He did
not recall whether he told Dr. Palacci that a building fell on him. Petitioner denied telling Dr.
Palacci that he had a disc protruswn and told him that he never had a pI‘IOI‘ neck trauma because
he did not have any

On redlrect Petitioner testlﬁed he left the hospital because they told him he did not have a
heart attack. He worked for Respondent as a carpenter without difficulty from the time he left the
Navy to the date of his accident. ‘In the Navy, he had problems with his lower back and trapezius.
He was never prev1ously diagnosed with a neck- dlsc problem. :

On re-cross examlnatlon Petitioner agreed that he received 10% disability from the Navy
and still receives that beneﬁt

IT Me_dical records

The ambulance records from June 18, 2010 indicate that Petitioner was working when he
had two episodes of chest pain that lasted about 20 minutes. He was currently pain free and had
no shortness of breath. He was gwen Nltroglycenn and Aspmn because of the chest pams

‘The records from Resurrection Hospital Elnergency Department indicated Petitioner
presented after two episodes of “CP/pressure SOB (presumably shortness of breath) @ work,” the
first at rest and the second while pushing a cart. Pain 1mpr0ved with rest and resolved when given
Nitro by EM'Ts. PTSD from a “brain injury” noted. AnECG/ stress test was negative for ischemia.
A brain MRA showed no eVJdence of hemodynamic significant stenosis of the carotid arteries and
showed very hyproplastzc distal sight vertebral artery which is barely seen. The right dzsta}
vertebral artery was not visualized and was very hyperplastic and - attenuated. ' There was no
evidence of focal stenosis, occlusmn, or aneurysmal dilation. Petitioner refused admission for to
' the hospital after being told he was not havmg a heart attack The hospltaf staff recommended he
be adnntted to undergo a stress test. :

On July 22, 2010, Dr. Tenzer pcrformed a left heart catheterization, nght femoral
angiography with placement of angio-seal device for the preop diagnosis of abnormal nuclear
stress test with chest pain. The postop diagnosis was “normal cardiac catheterization.” On August
12, 2010, a chest CT taken at Resurrection because of chest pain showed no evidence of acute -
pulmonary disease and no apparent cause of Petitioner’s clinical symptorns He was restricted to
no lifting or excesswe bendlng for 48 hours. :

On August 4, 2010 Petitioner presented to Dr. McCall. He noted that Petltloner s chief
complaint was low back pain, and a “sensation of being crushed left chest into left scapula with
numbness in ‘bilateral upper extremities.” He characterized Petitioner as'a “somewhat difficult
historian.” Petitioner stated e felt tike he was being crushed when pushing a cart at work. “H1s
v1szon got blurry Hls legs gave out An Anglogram was negatwe - -
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Petitioner reported he received 20% medical disability for a similar condition upon
discharge from the Navy in 1999. Petitioner reported whatever his prior condition was, he was
told his prognosis was going to get “much worse as he gets older and he [was] concerned that these
are manifestations of such.” He also felt that this was a “work-related injury; though it was not
registered as such.” Dr. McCall took x- rays which showed disc spaces were fairly well preserved
and “there was just a hint of spondylohsthes;s at L4 and L5 Currently, Petitioner reported
soreness in the low back and hlps and felt like he had “wetghts tied to hlS hips.”

On August 31 2010, Petltloner presented to Dr Katznelson “for some neurologmal
symptoms following an episode that occurred at work.” - Suddenly, he developed chest pain,
blurted vision, numbness in the left arm/leg, and “his 1et”t face felt like a blow torch as well.” He
was given Nitroglycerin and taken to an emergency ‘department. Since, he felt “like his left arm
and leg do not work right,” and he has “continual numbness in the left side of his face.” He was
under the care of a psychologist for PTSD. “On motor exam, he exerted very poor, effort with his
leﬁ arm and left leg and weakness had agive Way type quahty to it, probably 4/5 in every muscle

Dr Katznelson S greatest concem was that he had a “srnall mfarct and that he was going
to get abrain MRI. Petitioner also requested cervmal and thoracic MRIS ‘because of his pain, which
Dr. Katznelson ordered. Petitioner indicated he took a lot of aspirin for his pain,-and Dr.
Katzneison advised him to only take a baby aspirin. He also strongly advised him to get a
psychlatrlc consultatlon for non- occupattonaliy related conditions, his PTSD and depressmn

A bram MRI taken on September 10, 2010, showed no ev1dence of acute mtraeramal
process, abnormal enhancement, or- enhancmg mas lesions. There was mild central and cortical
involutional changes. A cervical MRI was taken on September 16, 2010 for severe neck and back
pain, which showed mild-to-moderate degeneratwe disc discase with disc bulgmg, probable
minimal disc protruswn/spumng C4-T1, with no significant encroachment of the cord or spinal
cord abnormality. On the same day, a thoracw MRI showed very mild degeneratton with disc
bulgmg at 'T7-8, with no 51g111ﬁcant encroachment of the cord or spinal cord abnormality. ' Later,
Dr. Katznelson noted that the brain MRI findings were “nonacute” while the cervical MRI showed
some disc bu}gmg {C5-T8) and forammai narrowmg (C5-C7). " Petitioner reported “radicular
sounding symptoms shooting down his left arm.” Dr. Katznelson prescribed Neurontin. He did
not formally retease Petlttoner to work but would con51der it 1f Petlttoner felt better the next week

On October 26, 2010 Dr. Katznelson noted that he had dtfﬁculty understandmg Petttloner
who was very scattered and dlsorgamzed He could not explain all of Petitioner’s symptoms based
on the cervical pathology. He increased Neurontin, continued physical therapy, ordered an
EMG/NCV, and took Petitioner off work “until a diagnosis is more clearly established.” '
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On November 4, 2010, Petitioner presented to Dr. Pitlosh. In handwritten notes which are
largely illegible, Dr. Pitlosh indicated that on June 18™ Petitioner was lifting a lot of weight, and
there became concern about cardiac problems He mentions radicular pain, and something
illegibly “severe” in the left chest/shoulder. He diagnosed cervical degenerative disc disease,
referred Petitioner to Dr. Yapor, and restricted him from lifting any weight before being cleared
by neurology : :

Petltloner presented to Dr. Yapor. He reported being taken out from his job site in an
ambulance after injuring himself lifting heavy objects on June 18, 2010. Dr. Yapor noted that
Petitioner was prevrously in perfect health with a non-contributory past medical history. Dr. Yapor
found decreased sensation in the C5 and C6 dermatomes of the left arm and decreased cervical
range of motion due to pain. He had physical therapy and traction with no benefit. Petitioner
indicated, “that he needs to have somethmg done.” Dr. Yapor recommended a two-level
dlscectomy/fuswn C

On February 11, 201 1 Pet:tloner returned to Dr. Pitlosh. He reported that he contlnued to
drop things. Dr. Pitlosh noted that Petitioner had seen Dr. Yapor at Resurrection, but now wanted
a second referral now that he was at Rush. An MRI showed cervical degenerative disc disease
with 1mp1ngement C4-T1. Dr. Pitlosh prescribed Tramadol recommended physical therapy, and
recommended referral to neurosurgery ' .

On March 11 2011, Petltloner presented to Dr. Deutsch on referral from Dr. Pltlosh with
the chief complaint of neck and left arm pain. He also complained of diffuse left arm weakness.
Petitioner reported a work accident at which tlme he developed neck and arm pain. A cardiac
condition was ruled out : '

Dr. Deutsch noted the MRI showed disc herniations at C5-6 and C6-7, with effacement of
the C7 nerve root. Besides diffuse neck stiffness, positive Spurling’s, d1fﬁcu1ty turning his neck,
and some triceps weakness the examination appeared to be normal. Dr. Deutsch diagnosed
cervical radiculopathy and noted Petition'er_ reported the symptoms began with his work accident.
He recommended a discectomy at C5~6 and C6-7. B

Dr. Deutsch authored a narratrve letter in whleh he noted that Petrtroner reported pushing
a 300-pound cart when he developed neck pain, left arm pam and chest pain. He summarized his
examination and diagnosis of cervical radiculopathy. He noted that the MRI showed small disc
herniations at two levels. He recommended a two-level discectomy and opined that the cervical
radiculopathy was related to his work accident based on Petitioner’s report of acute onset of pain.

III Doctors’ depositions

- Dr. Palacci testified by _depoé.ition on November 1, 2016. He is board~cert§ﬁed in intemal
-medicine. Currently, his practice involves performing disability evaluations in internal medicine,
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providing Section 12 medical examinations, and doing impairment ratings. His experience
included cases in which the traumatic 1njury has been to the neck and back

At the request of Petitioner’s lawyer he saw Petitioner on Aprll 20, 2016, after he had
reviewed his medical records. Petitioner reported he was asymptomatlc until he had a sudden
onset of neck pain on June 18, 2010 after pushing a 300-pound metal cart full of tools. He had
cardiac testing which was negatwe It was thought he had a heart attack because he had left arm
numbness and possfoly chest parns He had no symptoms pnor to his accrdent :

Petrtloner reported to Dr Paiaccr current daliy 8/ 10 chromc achy pain. He compiamed of
pain shooting down his left arm, which Dr. Palacci agreed was radicular pain. Petitioner also
reported some sharp pain radiating down his left arm several times a week, with some numbness
in his fingers. He used a traction device at home. Dr. Palacci noted reduced range of motion,
tenderness in _the trapezius muscles p051trve Spurhng s, and normai reﬂexes/strength

Dr. Palacci opmed that Petrtroner s condrtron was aggravated by the work accident causing
it to become permanently symptomatlo He also opined that Petitioner had to be off work for about
12 months after the accident, .Dr. Palacci disagreed with the opinion of Dr Butler who opined
Petliloner E condltlon was not caused by the aco1dent

-On cross exammatlon, Dr. Pa_laccz testlﬁed he was not an orthopedic surgeon and about
10% of his practice irlvo'lves performing Section 12 examinations. He did not currently treat
patients, but in the past, ‘he treated patients with neck injuries many, many times. Petitioner did
not mention that he was a Navy veteran nor that he had been drscharged because of a neck
condition. Dr. Palacci acknowledged that he did not review any records prior to an MRA report
dated July 3, 2010, or see any medical records from the day of the accident. Dr. Palacci explained
that degenerative disc disease symptoms are typically slow in onset, while acute radicular
symptoms, like Petitioner’s are usually the result of a disc herniation,

Dr. Butler testified by deposition on March 13, 2017. He is a board-certified orthopedic
surgeon and independent medical examiner. He sees about 40 patients and performs about 10
IMEs a week. He performed a Section 12 medical examination on Petitioner evaluating his
cervical spine on June 29, 2016. Subsequent to the exam, he reviewed his medical records. He
did not have the actual MRI films, but only the reports. Petitioner reported pushing a tool cart
when he felt a sensatron of passmg out. Eventually, he was given surgical options from two
neurosurgeons ' ' - L L

Regarding Petltxoner ] work accrdent Dr. Butler testified it appeared to him that Petitioner
suffered an episode of angina. Later, he was found to have cervical degenerative disc disease and
stenosis. The medical records did not support a causal connectron between Petztroner s cervical
condition and his work acmden‘s Petltloner was at maximum medroal 1mprovement and did not
.need arxy addrtronai treatment : - :
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On cross examination, Dr. Butler testified he doubted that he had all of Petitioner’s medical
records. He thought he had sufficient information to arrive at his conclusions on causation but
agreed that more information is better. He also agreed that Petitioner reported to him that he was
pushing a 300-pound cart and that pushmg such a cart was part of his job responsibilities. Pain in
his neck and left-arm numbness were part of his complamts he reported from the accident. He
also reported some radicular symptoms. However, Dr. Butler disagreed that Petitioner’s history
was consistent throughout. He noted that his history at the emergency department was different
from the hrstorres he gave subsequent doctors. Dr. Butler also acknowledged that he did not see
any records notmg that Petitioner complamed of neck/back pam or hand numbness prior to the
date of acc1dent :

Dr Butler agreed with Dr. Yapor’s diagnosis but believed the history he was provided was
inaccurate. He also agreed that Dr. Deutsch opined that the accident caused Petitioner’s disc
herniations. Dr. Butler further agreed that his finding of decreased pin-prick sensitivity was likely
due to the cervical pathology noted in the MRI. Petitioner reported working with pain daily since
the accident. If he had such pain since 2010, Dr. Butler agreed his condition would be considered
permanent. While pushing a 300-pound cart would be consistent with a cervical injury if there
was initial complaint of neck pain, there was no such report here He did not see any report
indicating that Petrtioner injured his neck :

Dr Butler dzd not belreve Petrtroner s condition was related to his accrdent at any point in
time. He noted that Petitioner did not complain of neck pain until six weeks after the accident,
and he first complained of low back pain, for which he had an MRL. While Dr. Butler agreed the
treatment Petitioner received was reasonable, he did not believe it was related to a work injury.
The Commission notes that Dr. Butler, in his report, which was admitted into evidence at the
hearing, stated that Petitioner’s accident “is no longer related to the patient’s current objective
findings.: the Patrent had not had an MRI since 2010.”

IV Conclusions of Law

The Arbitrator found that Petitioner proved neither that he sustained an accident on June
18, 2010 nor that the alleged accident caused his condition of ill-being of the cervical spine. He
found Petitioner to not be credible based on his failure to report aspects of his medlcal history to
doctors. He also noted that the 1mt1al medlcal records showed no neck complamts

On the issue of causation, the Arbitrator found the opinions of Dr. Butler more persuasive
that. those of Dr. Palacci, noting that Petitioner told Dr. Palacci he did not have any prior problems
with his neck and did not ment1on that he had a medical drscharge from the Navy. Similarly, the
Atbitrator discounted the- opinions of Dr. Deutsch and Dr. Yapor because they also drd not have
':complete 1nformat1on about Petmoner s medlcal hrstory : :
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The Commission concludes that the Arbitrator erred in finding no accident and no
causation. That Petitioner, a veteran and 25-year employee of Respondent, had an onset of
multiple symptoms at the time of his accident does not undercut his credibility. Petitioner’s
testimony about the accident was not disputed. In addition, the fact that doctors 1n1t1a11y believed
he suffered a heart attack did not contradict Petitioner’s t_estlmo_ny t_hat he injured his neck and arm
in the accident, and doctors initially concentrating on cardiac issues was understandable and led to
overlooking any orthopedie issues at the time. The opinions of Respondent s Section 12 examiner,
Dr. Butier to the contrary are not persuasive. Six years after the accident, Dr. Butler saw Petitioner
on one occasion and thereafter opined that Petitioner’s ‘condition was not Causaliy reiated to the
accident at work. However, Dr. Butler made admissions limiting the persuasiveness of his
conclusions. He testified that he did not review the actual MRI films and doubted that he had all
of Petitioner’s medical records. Dr. Butler also admltted that pushmg a 300-pound cart would be
consistent with a cervical injury, that Petrtloner s cervical -diagnosis was correct, and that the
findings of decreased pin-prick sensitivity was likely due to pathoiogy as noted in the cervical MRI
(report). The latter admissions buttress the findings and opinions of Petitioner’s treating
physicians that he suffers from a cervical condition with radlculopathy that requlres surgery as a
result of the ace1dent at work.

_ The Arbltrator was Very concerned that Petitloner did not report his pnor mlhtary injury.
However, Petltioner testified ‘that the prior injury involved his lower back and trapezius no
evrdence was presented about any prior cervical or neck issues. In addition, while Petitioner’s
testimony was somewhat inconsistent it must be considered in overlay of psychologlcal issues
noted in the medical records which can affect memory and the ability to communicate effectively.
Dr. McCall noted that Petitioner was a poor historian, and Dr. Katznelson noted that he had
difficulty understandlng Petitioner because he was scattered and unorgamzed "The ultimate
consideration is that prior to the accident Petitioner was able to work as a carpenter desplte any
pre-existing condmon and that after the accident he developed undisputed cervmaI pathology for
which two neurosurgeons recommended two- Ievel fusion surgery

Regardmg the issue of medleal expenses, the Comm1ssmn notes that Respondent s Section
12 medical examiner, Dr. Butler, acknowiedged that all treatment Petitioner received was
reasonable ‘Therefore, the Commission finds that all the treatment rendered was reasonable and
necessary to treat Petitioner’s work—related condltlon of ill-being and awards ail medical expenses
submitted into ev1dence : :

' Regardmg the issue of temporary total disa‘orhty, Petitioner testified that he was off work
from the date of the accident until J uly 7, 2011. Based on that testimony Petitioner seeks an award
of 55 weeks of temporary disability benefits. In our review of the record, the first, and only, off
work note we saw was from Dr. Katznelson dated October 26,2010, We saw no release to work
note, however, Petitioner testified that he retumed to work on July 7, 2011, Therefore, the
Commzssmn awards temporary dlsablhty beneﬁts of 36&3/7 weeks. o
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Regardmg the issue of permanent partial d1sab1hty, the Commission notes that no
impairment rating under AMA Guides was presented and no weight is given to that factor. ‘The
Commission gives greater weight to the fact that Petitioner was able to return to his previous
physmally demandmg job desp1te his injury and also therefore did not establish any potential loss
of income. The Commission gives some wetght to Petitioner’s age (53 at the time of accident and
over 60 at arbltratlon) which indicates he would not have to live with the condrtlon fora prolonged
future worklng life. - Finally, the Commission gives greater weight to the evidence of disability
corroborated in the medical record.’ Petitioner’s testified about his continuing problems and his
ongoing complamts were corroborated by the fact that there was sufficient pathoiogy that two
neurosurgeons recommended a two-level fusion, though Petitioner declined to proceed with
surgery. Based on these statutory factors the Commission concludes that a permanent partlai
dlsablhty award of 50 weeks representmg 1oss of 10% of the person as-a —whole is approprlate

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator dated Apni 16, 2018 is reversed and the Commission finds that Petitioner sustained his
burden of proving he sustained a compensable acc1dent on June 18, 2010 causmg a condition of
ill- belng of h1s cerv1ca1 spine o :

T IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $1,130.67 per week for aperiod of 36&3/7 weeks, that being the penod of
temporary total 1ncapa01ty for work under §8(by. -

ITIS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $664.72 per week for a period of 50 weeks, as the injuries sustained caused
the permanent partlal ioss of the use of the person-as- a—whole to the extent of 10% thereof under
§8(d)2 - |

" ITIS FURTHER ORDERED BY THE COMMISSION that Respondent pay $35,334.40
in medical expenses submitted into evidence, under §8(a) subject to the apphcable rnedlcal fee
schedule in §8.2. ' _ :

ITIS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petttloner
interest under §19(n) of the Act, 1f any. : _

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts pard 1f any, to or on behalf of Petitloner on aecount of satd accrdentai injury.

DATED: SEP 1 U 2819

RS BararaN Flores
DLS/dw ‘N o
- 0-6/20/19
v 46 ;
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Dissent

I respectfully dissent from the decision of the majority. 1would have affirmed and adopted
the Decision of the Arbltrator in which he found that Petitioner did not sustain his burden of
proving he sustamed a compensabie accident on June 18, 2010 which caused a current condmon
of 111—bemg of hrs cerv1ca1 sprne and demed beneﬁts :

I agree w1th the Arbrtrator that Petitloner was not credl‘o]e His report of the mechamsm
of injury varied, he did not appear to provide complete medical history to any doctor, and he denied
making staternents to medical providers that were clearly in therr records. In addition, the fact that
he was able to work at full duty as a carpenter for seven years despite his subjectrve complaints of
constant pain and dlsablhty, seriously undercuts eredlblirty [ also agree with the Arbitrator and
find the opinions of Dr. Butler persuasrve He is correct that the medical records do not support
the allegatzon that he suffered any neck injury in the alEeged accrdent :

The only treater who appears to have actually oprned that Petitioner’s condition was eaused
by his alleged work accident was Dr. Deutsch and he specifically predrcated that opinion on his
assumption that Petltroner experrenced 1mrned1ate onset of neck pain after the accident. However,
that assumption is completely contradicted by the medical records. Desp1te Petitioner’s testimony
to the contrary, the emergency department records do not make any mention of cervical or neck
pain whatsoever and there was no ‘treatment or even diagnostic testing of the cervical spine. In
fact, the ﬁrst mention of any neck pam appears to have been six weeks aﬁer the accrdent

o n addltlon, Dr Katznelson s evaluatron mdrcated symptom magmﬁca’szon or even
mahngerlng 'He observed non-organic behaviors and could not explain his symptoms from this
cervical pathology alone. ‘When’ he took Petitioner off work (the only off-work note that appears
to be in the record) he did so because he ‘could not explain Petitioner’s symptoms or make a
definitive diagnosis based on Petitioner’s pathology and subjective complaints. In this regard, it
is mterestrng, and perhaps a little concerning, that Petitioner chose to hire a semi-retired internist
as a Section 12 examining doctor to evaluate Petitioner’s alleged cervical condition rather than
deposmg one of his treaters or at 1east hmng an orthopedrc or neurosurgeon to provrde expert
testlmony ' :

For the reasons stated above 1 wouid have afﬁrmed and adopted the Decision of the
Arbrtrator in which he found that Petmoner did not sustain his burden of proving he sustained a
compensable accident on June 18, 2010 which caused a current condition of 11}-be1ng of his
cervrea} spine and denied benefits. Therefore I respectfuily dlssent from the majority decrsron

W%W

De’oorah L. Srmpson
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