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STATE OF ILLINOIS ) IZ Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF WILL ) [ ] Reverse [] second Injury Fund (§8(e)18)
D PTD/Fatal denied
D Modify g None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Frank Ochoa,

Petitioner,

Vs. NO: 15WC 20811

ree 181%WCCO0125

Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, causal
connection, prospective medical, temporary total disability, permanent partial disability and
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof, The Commission further remands this case to the
Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 26, 2016, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 1 9(b)/8(a) ARBITRATOR DECISION

OCHOA, FRANK Case# 15WC020811

EmployeelPetitioner

. 181wcco125

On 10/26/2016, an arbitration decision on this case was filed with the Nllinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed,

If the Commissijon reviews this award, interest of 0.479 shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in ejther no change or a decreage in this award, interest sha]j
not accrue,

A copy of this decision is mailed to the following parties:

2573 MARTAY Law OFFICE
DAVID W MARTAY

134 NLASALLE ST 9TH FL
CHICAGO, IL 60502

-2337 INMAN & FITZGIBBONS LTD
JACK M SHANAHAN
33 N DEARBORN ST SUITE 1825
CHICAGO, 1. 60602
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STATE OF ILLINOIS ) I:I Injured Workers® Benefit Fund {§4(d))
)SS. [ Rate Adjustment Fund (§8(2))
COUNTY OF WILL ) I:I Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)/8(A)
FRANK OCHOA Case # 15 WC 20811
Employee/Petitioner i
v. Consolidated cases:
K& M TIRE
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Arbitrator Doherty, Arbitrator of the Commission, in the city
of New Lenox, on September 12, 2016. After reviewing all of the evidence presented, the Arbitrator
hereby makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. |___| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. D Was there an employee-employer relationship?

B
C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D. xx What was the date of the accident?

E. []Was timely notice of the accident given to Respondent?

F. & Is Petitioner’s current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. D What was Petitioner’s age at the time of the accident?

L. I:I What was Petitioner's marital status at the time of the accident?

J. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
O T1PD [ Maintenance X TTD

M. D Should penalties or fees be imposed upon Respondent?
N. |:] Is Respondent due any credit?

0. [ ] Other

ICArbDeci9(b) 2/10 100 W, Randoiph Streer #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site; www.iwec il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, August 5, 2014, Respondent was operating under and subject to the provisions of the
Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $32,194.24; the average weekly wage was $619.12.

On the date of accident, Petitioner was 42 years of age, single with 2 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $19,693.91 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00
for other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner the reasonable, necessary and causally related medical expenses incurred in the
treatment of his causally related right knee condition pursuant to Sections 8 and 8.2 of the Act. Respondent
shall receive credit for amounts paid, if any.

Respondent shall authorize and pay for the right knee surgery recommended by Dr. Gokhale and its attendant
care pursuant to Sections 8 and 8.2 of the Act.

Respondent shall pay Petitioner temporary total disability benefits for a period of 106-1/7 weeks commencing
9/1/14 through 9/12/16. Respondent shall receive credit for amounts paid. ARBEX 1.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
i d.(’l"élm /"'J érrﬂw:‘{.-
J v 10/24/16
Signature of Arbitrator Date

ICArbDec1 9(b)

ocT 2 6 208 2



- 181IwCC0125

FINDINGS OF FACT

The Arbitrator initially notes that Petitioner claims injury to his right shoulder and his right knee. Respondent
does not dispute accident, causal connection, ttd or medical cxpenses for the right shoulder injury. ARB EX 1.
At trial. Respondent disputes accident, causal connection and benefits for Petitioner’s alleged right knee injury.
Petitioner proceeded to trial under Sections 19(b) and 8(a) of the Act requesting benefits and prospective
treatment for Petitioner’s right knee. ARB EX 1.

Petitioner, a 42 year old man, testified that in August, 2014, he was employed as a lead supervisor for
respondent, K&M Tire, a position he had held for approximately a year and a half. Petitioner testified that he
worked over 50 hours per week. As lead supervisor, he had_some administrative duties-and-helped-with
Togistics, but also was responsible for loading and unloading tires as they were delivered, and then stacking
them into racks. He testified that the tires would come in shipping containers, and that he and his team of six
workers would have to pull them out by yanking them down and then throwing them to another employee who
placed them together on a cart that weighed about 150 pounds. When the cart was full of tires, the cart would be
pushed to another location. He testified that he would load and unload about 400 tires per day. The work
involved physical activity below waist level and above shoulder level and was performed entirely by hand
without the use of power jacks.

Petitioner testified that he noticed pain and burning in his right knee while performing these job activities.
Specifically, Petitioner testified that he had pain in his right knee at work when bending and then standing back
up and when he climbed trucks and racks without using a ladder. Petitioner testified that he did not have prior
issues with his right knee. In 2013, Petitioner reported and was treated for a left knee work related injury which
is not the subject of this claim.

Petitioner testified on direct examination that he first sought treatment with Dr. Gokhale for his right knee on
August 26, 2014. On cross-examination, Petitioner agreed that if Dr. Gokhale’s records reflect that petitioner
first saw him on August 5, 2014, he would not dispute that. Again, the Arbitrator notes that Petitioner also had
right shoulder pain complaints, but the right shoulder is not at issue at trial. The focus is therefore on the
disputed right knee condition.

Petitioner’s Exhibit 2 is the records of Dr, Gokhale. These records confirm that on August 5, 2014, petitioner
presented with complaints of “knee pain right (works for a tire company) — no known injury; hurts a lot to twist
at work; anterior/medial pain x 1/1/2 weeks; pops all the time, no locking or giving out; ... saw primary and
referred to Ortho.” Dr. Gokhale noted “... describes right knee pain on the medial side. He notices it when he
stands and pivots. It is mainly medial in nature. It can be sharp at times. His right shoulder has also been
bothering him, mainly anterolaterally. He lifts tires, hundreds per day and he wonders if that may be
contributing to some of the discomfort. ...” PX 2, P- 29. A physical exam of the right knee revealed positive
McMurray and medial joint line tendemess, full range of motion and no effusion. X-rays revealed mild
narrowing of the medial joint space on the contralateral side where he has had prior arthroscopy. Dr. Gokhale
assessed right knee internal derangement likely medial meniscus tear. Petitioner was prescribed aspirin and a
right knee MRI with a possibility thereafter of cortisone injection or arthroscopy depending on MRI results. PX
2,p. 29.

According to the doctor’s records, when petitioner returned on August 26, 2014, he noted that he had gone to
the Bolingbrook emergency room for his shoulder over the weekend and was given a note to be off of work for
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two days. According to the note, petitioner wanted his off work period extended and a shoulder MRL With
regard to the right knee, the records indicate that Petitioner presented for the MRI but could not receive it
because the MRI machine was not working. Dr. Gokhale noted Petitioner “...returned today for follow up. He
siates that he has beon somewhat frustrated unable to get the MRI done on his right knee. We had concern about
meniscal tearing similar to what he had on the left side in the past, treated by Dr. Karlsson. We have asked him
to come in today to consider cortisone shots into his knee and his shoulder. Again, there was not one specific
injury that caused either of these but he believes the possibility of chronic wear and tear at work since he was
lifting upwards of 100 pounds at a time doing it chronic repetitive movements with his arms and having to be on
his legs all day.” (PX 2, p. 25). Petitioner received a right knee cortisone injection.

-

Petitioner underwent MRIs of the right knee and right shoulder and saw Dr. Gokhale on October 3, 2014 when
those were completed. Dr. Gokhale noted that Petitioner was accompanied by a work comp case manager noting
“he has submitted the claims as work comp which I thought was reasonable given what he has to do with lifting
heavy tires, twisting and turning. He has chronic. repetitive motion to his shoulder and his knees.” As regards
the knee, Dr. Gokhale noted a signal about the medial and lateral menisci “concerning for a small tear,
especially medially. There is mild degenerative change noted.” (PX 20). The shoulder MRI showed a full
thickness rotator cuff tear along with mild degenerative AC joint changes. Dr. Gokhale recommended a
shoulder arthroscopy and rotator cuff repair, and an arthroscopy on the right knee, He noted that petitioner had
had an arthroscopy on his left knee previously and had done well from that. Dr. Gokhale also noted that he
wanted to do the “knee scope™ first, before the shoulder surgery.

On November 12, 2014, Petitioner attended a Section 12 exam with Dr. Verma for Respondent. Dr. Verma
noted Petitioner's job with Respondent and the onset of shoulder and right knee symptoms that began in late
July or carly August 2014, Ic notes, “He does not describe any specific history of injury or trauma, but notes
that he had developed soreness in his right knee and subsequently in his right shoulder...” Dr. Verma also noted
that Petitioner “reports that his job description is lifting 70 to 80 pound truck tires. He states that these tires are
stacked from floor level to approximately 7 to 8 feet high. He indicates that in order to stack them, they try to
bounce them, but are required to lift them overhead and this is done repetitively throughout the day.” RX 2. Dr.
Verma reviewed an injury report dated 9/10/14 which indicated Petitioner began to feel pain in the right knee
and shoulder over a period of time that he felt was related to lifting or handling of tires. On exam, Dr. Verma
noted that Petitioner was 6 feet tall and weighed 370 pounds.

Dr. Verma examined the right knee and noted full range of motion with mild pain on forced flexion. He
reviewed the right knee MRI noting some intrasubstance signal in the medial meniscus with questionable
undersurface tear. Dr. Verma concluded, “diagnosis is questionable right knee medial meniscal tear and right
shoulder rotator cuff tear.” He concluded, “Based on the patient’s job description that requires repetitive lifting
including an overhead basis, it is my opinion the right shoulder condition is causally related to the work
activities. In regards to the right knee, meniscal tear typically would not be associated with repetitive use
mechanism. The patient is not able to provide any specific history of injury or trauma to the right knee. In
addition, he has significant morbid obesity, which is a contributing cause to internal derangements of the knee.
At this point, it is my opinion that the patient’s right knee condition in non work-related.” Dr. Verma went on
to agree that the recommended right knee arthroscopy was necessary based on the MRI findings but that it was
unrelated to the alleged accident. RX 2.

Petitioner underwent the shoulder surgery on December 10, 2014 (PX 35), but respondent has denied

authorization under worker’s compensation for the knee surgery. Petitioner has not undergone that procedure as

of the hearing date. Petitioner commenced postoperative recovery and therapy from the shoulder surgery.

Petitioner saw Dr. Gokhale again on January 19, 2015 and right knee surgery was again recommended (Px 3 at
4
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18-19). Dr. Gokhale opined the need for surgery was related to Petitioner’s work for Respondent while having
to lift tires and twist and turn while loading them (Px 3 at 19). Dr. Gokhale again stated, *... we have reported
on several instances that he twists and turns quite a bit at work lifting upwards of 100 pounds and throwing tires
back and forth. This has likely led to his shoulder pathology as well as his knee pathology.” PX 2. P, 22,

By February 23, 2015 Petitioner was released to light duty work with regard to the shoulder. He continued to
progress with regard to the shoulder, undergoing additional therapy. As of April 6, 2015, petitioner was noticing
improvement and more strength. Dr. Gokhale ordered work conditioning for four weeks, followed by an FCE.
(PX 2, p. 17-34). On May 18, 2015, petitioner was still progressing, but was not at full duty capability yet.
Work conditioning was thus continued for another four weeks. He continued his light-duty restrictions, but
respondent was unable to accommodate those. As of June 22, 2015, petitioner was capable of lifting up to 70
pounds, and therapy was continued. Petitioner saw Dr. Gokhale again on July 13, 2015 who recommended two
more week of work conditioning in addition to a continued recommendation for right knee surgery (Px 3 at 23).
Withregard to the right knee, Dr. Gokhale noted that the right knee “...continues to bother him on a daily basis
with simple twisting and turning activities.” PX 2.

Petitioner presented back to Dr. Verma for a second Section 12 examination on July 22, 2015 (Rx 1 at 16). Dr.
Verma was in agreement with Dr. Gokhale’s recommendation for two more weeks of work conditioning for the
right shoulder. This exam was limited to the right shoulder only.

Petitioner was last seen on August 5, 2015 for his shoulder. Dr. Gokhale noted that Petitioner was being seen in
follow up for his shoulder but “mainly to discuss his right knee that still continues to give him a great deal of
difficulty. He was released from the standpoint of his shoulder after the IME doctor states that he is ready to
return to work. Unfortunately, as we had documented all along, the patient has continued to have severe knee
pain to the point where daily activities have become painful, and that is likely going to hold him back from
work. .... Simple twisting maneuvers cause tremendous pain and this, again, would get in the way of lifting
over 100 pounds that is required of him at work.” PX 2. Petitioner testified that he has not returned to Dr.
Gokhale since, due to worker’s compensation denial of treatment for the knee. He continues to receive pain
prescriptions from Dr. Gokhale’s office.

Petitioner testified he continues to experience right knee burning pain. In order to manage the pain, he takes
anti-inflammatory medication as well as Hydrocodone. He expressed a desire to return to work, but he cannot
perform his job duties with the pain in his right knee. He continues to want the right knee surgery as
recommended by both Dr. Gokhale as well as Dr, Verma.

The parties took the deposition of Dr. Gokhale on 1/14/16. According to Dr. Gokhale, he first saw petitioner on
August 5, 2014 with complaints of right knee pain in the medial side that petitioner noticed when he stood and
pivoted and it was sharp at times. He also had significant shoulder pain. Petitioner felt that both areas may be
related to twisting, turning and lifting hundreds of tires daily. PX 3, p. 8.

His physical examination revealed exquisite medial joint line tenderness in the right knee and a positive
McMurray’s test, suggesting a meniscus tear. Dr. Gokhale diagnosed internal derangement, likely a medial
meniscus tear, and also a rotator cuff tear in the right shoulder. He ordered an MRI of the right knee, which had
not been done by the follow-up visit on August 26, 2014, Petitioner again reported that his injuries stemmed
from wear and tear of lifting upwards of 100 pounds repetitively, and twisting and turning. P. 11.

The knee MRI was subsequently done and Dr. Gokhale’s review of it showed “signal in the meniscal structures,
both medial and laterally, but the medial meniscus suggested the possibility of a small tear.” p. 12. Dr. Gokhale
recommended arthroscopies to both the right knee and right shoulder, and the procedure was performed on the
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shoulder on December 10, 2014. The knee surgery has not been performed as it was not authorized by Worker’s
Compensation. (PX 3, p. 15-19).

Dr. Gokhalc opined that there was a causal relationship between the meniscal tear in the right knee and the work
performed of twisting and turning, lifting and throwing tires. (PX 3, p. 19). Petitioner continued to recover from
his shoulder surgery, and by August 5, 2015, Dr. Gokhale release petitioner to full duty with respect to the
shoulder, but he did not release him to return to work on account of his right knee. (PX 3, p. 19-24). Dr.
Gokhale agreed with Dr. Verma that morbid obesity can contribute to Petitioner’s knee condition but that the
nature of Petitioner’s work was also a contributing factor. P.25-26. In explaining, Dr. Gokhale testified “any
time your foot is planted and you’re twisting, especially if you are lifting weights like tires, that is an abnormal
stress and movement on the knee that can injure meniscus structures.” Petitioner advised him that the job
included chronic repetitive lifting. P 26.

On cross, Dr. Gokhale testified that he could not determine from the MRI whether the tear was recent or
chronic. P. 33. He further agreed that the MRI findings of the right knee likely preceded his August 5, 2014
visit with Petitioner. He further agreed that given Petitioner’s obesity, the findings in the right knee could have
existed without any reported twisting injury and could be just from obesity. P. 34. Dr. Gokhale further testified
that “people can develop degenerative meniscal tears over the course of time, and it only starts to affect them
out of the blue.” He testified that he has seen asymptomatic meniscal tears. P. 36. He disagreed with Dr.
Verma and opined “I don't feel like the meniscus tear has to be related to one specific twist or tun. But ifit’s a
part of his daily repetitive activity, thatto me would be a concern.” P. 35. He opined that the nature of
Petitioner’s job could or may have aggravated Petitioner’s underlying meniscal tear. p. 37.

To the contrary, Dr. Verma testificd that the meniscus tear was not traumatic in nature and could not be related
to petitioner’s employment activities. He confirmed petitioner’s history to him during his examination on
November 12, 2014 that petitioner had shoulder and knee symptoms that began in July or August 2014, without
a specific history of injury or trauma. He summarized his physical examination findings, and noted that the MRI
of the knee from September 22, 2014 showed a “questionable tear” in the meniscus with no effusion, and all
other ligaments intact. He stated that the “intrasubstance signal [in the MRI] is consistent with degeneration . .
., and it can be difficult to tell “whether that really represents a tear or just degeneration within the meniscus.”
(RX 1, p.8-11).

Dr. Verma diagnosed a right rotator cuff tear and a questionable right medial meniscus tear. He opined that the
job activities petitioner engaged in were not causally related to the findings with regard to the right knee. He
based this opinion on the fact that petitioner “did not describe any specific acute injury mechanism that would
be typically associated with meniscal tear; I don’t know of any data that suggests that repetitive use is associated
with meniscal pathology.” He also noted that petitioner’s age group and obesity are typically associated with
knee pain and degenerative pathology such as meniscal tears. (RX 1, p.12-13).

Upon further questioning, Dr. Verma stated that “meniscus tears acutely or traumatically generally occur from a
combination of loading, flexion, and rotation. So if you crouch or squat or rotate, you can tear your meniscus.
But in order to attribute a tear of the meniscus to that type of activity, it’s generally associated with a specific
injury mechanism, meaning you do it, you feel a pop or you have pain in the knee, you have subsequent swelling
and onset of symptoms. I don’t know of data that suggests that doing it on a repetitive basis results in meniscal
tearing in the absence of a specific traumatic or acute mechanism. P. 13. He confirmed that petitioner did not
report a specific instance of pain in the knee to him. (RX 1, p.13).
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He agreed with Dr. Gokhale that it would be impossible to date the findings on the MRI as to when the possible
meniscus tear occurred, but that the intrasubstance signal was consistent with degenerative meniscal pathology.
(RX 1, p.14). He also opined that with regard to the right shoulder findings on his examination, he diagnosed a
rotator cuff tear and felt that this condition was related to petitioner’s significant lifting in an overhead position.
He agreed that the tear of the rotator cuff is something that can be caused repetitively based on the type of
activity being performed. (RX 1, p.14). Dr. Verma agreed that a diagnostic arthroscopy to determine “whether
or not there was a tear in the meniscus™ would be appropriate, and a tear could be addressed in such a procedure.
p.15. '

On cross-examination, Dr. Verma noted that the job description that he received for petitioner’s position noted a
requirement of lifting up to 100 pounds on a continuous basis, but mentioned nothing about twisting and
turning. He confirmed that his causation opinion as to the right knee differed from Dr, Gokhale’s. Dr, Verma
testified that ... meniscal tears when occurring traumatically occur from a twisting or pivoting mechanics, but
they are associated with a specific event. Meniscal tears can occur in the general population as a result of
degenerative findings which is I think certain the case in this setting, but in don’t know that meniscal tears occur
as a result of repetitive use in the absence of specific trauma.” P. 21. He reiterated that” without a specific
history of injury or trauma, there is really no evidence to suggest that because you do an activity it causes a
meniscal tear outside of the normal degenerative meniscal pathology that can occur over time related to factors
such as obesity, age, arthritis, etc.” (RX 1, p.19-22).

Lastly, Dr. Verma stated that the act of taking heavy tires and doing significant twisting could cause a meniscal
tear as a single event trauma, but not on a repetitive basis. P, 23. He agreed that someone with a torn medial
meniscus could perform the type of job that petitioner described to him, and noted that, “if you take MRIs on all
patients beginning at the age of 40, we see an incidence of meniscal tears in asymptomatic patients.” As a result,
he testified that meniscus tears are not necessarily associated with symptoins, and someone could have one and
not realize it. (RX 1, p.22-24).

CONCLUSIONS OF LAW
The above findings of fact are incorporated into the following conclusions of law.

With regard to Issues C, D, date of accident and did an accident occur, and F, causal connection,
the Arbitrator finds the following:

The Arbitrator notes that Petitioner credibly testified about the details surrounding his accident and his job
duties for respondent. His testimony is unrebutted. Petitioner credibly testified that his job duties include lifting
and stacking hundreds of heavy tires each day. His work involves physical activity both below the waist and
over the shoulder. His job also involves a significant amount of twisting and pivoting side to side.

The Arbitrator notes that Dr. Gokhale opined that Petitioner’s right knee possible meniscal tear is related to his
Job duties stating, “any time your foot is planted and you're twisting, especially if you are lifting weights like
tires, that is an abnormal stress and movement on the knee that can injure meniscus structures.” The Arbitrator
notes Dr. Verma’s agreement that such movement constitutes a mechanism that could result in meniscal tear.
Dr. Verma qualified that testimony stating that “...meniscal tears when occurring traumatically occur from a
twisting or pivoting mechanics, but they are associated with a specific event. Meniscal tears can occur in the
general population as a result of degenerative findings which is I think certain the case in this setting, but I don’t
know that meniscal tears occur as a result of repetitive use in the absence of specific trauma.” He reiterated that
“without a specific history of injury or trauma, there is really no evidence to suggest that because you do an
7
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activity it causes a meniscal tear outside of the normal degenerative meniscal pathology that can occur over time
related to factors such as obesity, age, arthritis, etc.” While agreeing that obesity is a contributing factor, Dr.
Gokhale testified “1 don't feel like the meniscus tear has to be related to one specific twist or turn. Butifit's a
pari of his daily repeiiiive activity, that to me would be a concern.” Whilc hc agreed that obesity can contribute
to Petitioner’s knee condition he further testified that the nature of Petitioner’s work was also a contributing
factor. He opined that the nature of Petitioner’s job could or may have aggravated Petitioner's underlying
meniscal tear.

The Arbitrator further finds Petitioner’s right knee condition is causally related to his work duties for
Respondent and that his right knee condition manifested on 8/5/14, the day he first saw Dr. Gokhale reporting
his right knee symptoms. The Arbitrator further finds that his current right knee condition and need for surgery
is also causally related. The Arbitrator’s findings are based on the credible, unrebutted testimony of Petitioner
regarding his physical job duties, the nature of Petitioner’s job duties for Respondent, specifically the twisting
and pivoting, and on the more credible and relevant opinion and testimony of Dr. Gokhale given the facts of the
record in its entirety.

With regard to Issue J, were the medical services provided reasonable and necessary, and Issue O,
petitioner’s entitlement to prospective treatment, the Arbitrator finds the following:

Based on the findings on the issues of accident and causal connection, the Arbitrator further finds that
Respondent shall pay Petitioner the reasonable, necessary and causally related medical expenses incurred in
connection with the care and treatment of his right knee injury pursuant to Sections 8 and 8.2 of the Act.
Respondent shall receive credit for all amounts paid, if any. The Arbitrator further finds that Respondent shall
authorize and pay for the right knee surgery recommended by Dr. Gokhale and its attendant care pursuant to
Sections 8 and 8.2 of the Act.

With regard to Issue K, what temporary benefits are in dispute, the Arbitrator finds the
following:

The parties stipulated that petitioner was paid TTD from September [, 2014 through July 31, 2015. ARB EX 1.
Based on (he Arbitrator’s findings on the issues of accident and causal conncction, and on the treatment records
containing the off work authorizations of Dr. Gokhale, the Arbitrator further finds that Petitioner was
temporarily and totally disabled through 9/12/16, the date of trial. Respondent shall pay Petitioner ttd benefits
commencing 9/1/14 through 9/12/16, 106-1/7 weeks. Respondent shall receive credit for amounts paid. ARB
EX1.
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STATE OF ILLINOIS ) I:l Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) SS. I:’ Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) |:| Reverse |:| Second Injury Fund (§8(e)18)
[_] PTD/Fatal denied
Modify None of the above

BEFORE THE ILLINOIS WORKERS' COMPENSATION COMMISSION

ALMA GRIMALDO-TOMASELLO,

Petitioner,

Vs, NO: 14 WC 15057

CHICAGO PUBLIC SCHOOLS, 18IWCC0O126

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Respondent herein and notice given to
all parties, the Commission, after considering the issues of medical expenses, TTD, PPD, and
penalties and attorney's fees, and being advised of the facts and law, modifies the Decision of the
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which
is attached hereto and made a part hereof.

The Commission modifies the Decision of the Arbitrator only to disallow some of the
awarded medical expenses. These identified expenses are found to be unreasonable, unnecessary,
or otherwise not shown to be relatable to Petitioner’s February 18, 2014, accident.

Petitioner did not require the additional physical therapy Dr. Garras, her treating
physician, prescribed for her on December 4, 2014, as she was discharged from the previously
prescribed physical therapy on November 18, 2014, for failing to appear for physical therapy
after October 9, 2014, The Commission finds Dr. Garras’ renewed prescription for additional
physical therapy was premised on the misrepresentation Petitioner made to Dr. Garras of
abandoning physical therapy in response to aggravating her right foot and ankle when applying
brakes to avoid a motor vehicle accident. The application of the brakes was found to have
occurred in late November 2014, more than a month after Petitioner had abandoned physical
therapy with Athletico Physical Therapy. The Commission finds further that Petitioner did not
require the additional physical therapy prescribed for her by Dr. Garras on December 4, 2014, as
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she never resumed physical therapy. It is unreasonable to saddle Respondent the $322.46 in
physical therapy charges Petitioner blithely incurred after November 18, 2014.

Petitioner claims to have incurred $73,197.40 in medical charges from Midwest
Orthopedics at RUSH. The tendered itemization of these charges, prior to any adjustments being
made, total $6,652.00 and are relatable to seven physical examinations, four radiology
examinations, an MR, two short-leg casts, a special cast, an ankle stabilizer, a cane, a surgical
stocking, a water circulating cold pain with pump, and a walking boot. Absent an explanation
how $6,652.00 in incurred services and medical equipment resulted in the claimed $73,197.40 in
medical charges, the Commission cannot award medical expenses in excess of $6,652.00.

Petitioner tendered bills into evidence from treatment received from Rush University
Medicat Center, Of those bills, onlythe billsfrom the date of accident and front her preoperative
examination with Dr. Henry Danko on May 28, 2014, are found to be causally related to her
February 18, 2014, accident. The bills from the date of accident document the treatment
Petitioner received from Rush University Medical Center that day and those of Dr. Danko
documented the testing she underwent that cleared her for the June 4, 2014, surgery that
addressed injuries she sustained on February 18, 2014. The remaining bills, however, concern an
x-ray for one of her hands, an unspecified procedure performed by Dr, Adrienne Ray on
February 12, 2015, and treatment to an unspecified foot along with bloodwork on May 12, 2015.
Petitioner testified that the treatment obtained on May 12, 2015, was a continuation of the
treatment begun under Dr. Gallas with a Dr. Meyer acting as Dr. Gallas’ successor, but the
charges for the services provided on May 12, 2015, named a Dr. Sonali Khandelwal as the
attending physician, not Dr. Meyer. Based on the Rush University Medical Center records and
bills, only $2,290.80 of the claimed amount is demonstrably related to Petitioner’s February 18,
2014, accident.

Petitioner submits three charges from Rush University Medical Group, but only one of
these charges is relatable to her February 18, 2014, accident. $256.00 was charged to Petitioner
as result of her being seen on the day of the accident by Dr. Edward Ward, $392.00 was charged
to Petitioner for services rendered on May 12, 2015, by Dr. Sonali Khandelwal. These charges
cannot be reconciled with Petitioner’s February 18, 2014, as she received consultation and/or
treatment for posterior sclaritis and pain in an unspecified joint. Comparing the medical records
from Rush University Medical Group with those from Rush University Medical Center, it is
learned that the unspecified joint was, in fact, an unspecified ankle. There is no evidence that the
unspecified ankle was the ankle Petitioner injured on February 18, 2014. Furthermore, if it had
been the same ankle, the amount of time that had passed between the date of accident and May
12, 2015, makes it impossible, without accompanying medical records, to find any causal
relationship between the treatment received on May 12, 2015, and Petitioner’s accident from
February 18, 2014. The remaining charge of $221.00 stems from Petitioner being seen again by
Dr. Khandewal on July 10, 2015, for consultation and/or treatment for posterior sclaritis,
esophageal reflux, other and unspecified nonspecific immunological findings, and an “other
specific examination.” Nothing can be related to any treatment received during this visit to
Petitioner’s February 18, 2014, accident. Based largely on the lack of corroborating medical
records, the Commission finds only the initial charge of $256.00 to be causally related to
Petitioner’s accident and owed to her by Respondent. It is that amount she claims remains
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unpaid.

The Commission, as noted in the introductory paragraph, modifies the Decision of the
Arbitrator with respect to only certain medical charges and affirms and adopts the remaining
portions of the Decision of the Arbitrator.,

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $1,143.27 per week for a period of 16-2/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $721.66 per week for a period of 50.1 weeks, as provided in §8(e) of the Act, for the
Teason that the injuries sustained caused tle 30% ioss of use of the right fool.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $127,405.40 for medical expenses under §8(a) and §8.20f the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
penalties of $7,584.49, as provided for in Section 16 of the Act, $9,309.48 as provided for in
Section 19(k} of the Act, and $10,000.00 as provided for in Section 19(1) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

Cargn,  MAR 5 208 U W %/JE

KWL/mav Kevin W. LambBorn
0: 01/08/18
42

Mlchhel J. Brennan
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On 4/26/2017, an arbitration decision on this case was filed with the Nlinojs Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.95% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue,

A copy of this decision is mailed to the following parties:

4642 O'CONNOR & NAKOS LTD
MATT WALKER

120N LASALLE ST 35TH FL
CHICAGO, L 60602

0559 CHICAGO BOARD OF ED LAW DEPT
MICHAEL COHEN

10 N DEARBORN ST SUITE 900

CHICAGO, IL 60602







ZEHNEROI AT E NI ) [ ] injured Workers' Benefit Fund (§4(d)
s [_] Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) [ second Injury Fuad (§8(e)18)
® None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Al ima asell Case # 14 W 15057
Employee/ Petitioner
v. Consolidated cases: n/a

Chicago Public Schools 1 ! C 1

Employer/ Respondent I %? C

An 4pplication for Adjustment of Clatm was filed in this matter, and a Notice of Hearing was mailed to each party. The matter
was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of Chicago, on March 5, 2017.

After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues checked below,
and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?
L—_| Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
I:I What was the date of the accident?
D Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
I:l What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K What temporary benefits are in dispute?
JTPD ] Maintenance TID
L & What is the nature and extent of the injury?
M. Should penalties or fees be imposed upon Respondent?
N D Is Respondent due any credit?
0. []other ____

SN IQTMEBOOW

1C4rbDec 2/10 100 W, Randolph Sireet #8-200 Chicago, IL 60601 312/ 814-6611 Tollfree 866/352-3033  Web site: nmwsmre.sdgov
Daunstate offices: Collinsiille 618/ 346.3450  Peoria 309/671-3019  Rockford 815/987.7292 Springfield 217/785.7084
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FINDINGS

Un February i8, 2014, Respondent was operating under and subjeci tu the provisions of the At
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being s causally related to the accident.

In the year preceding the injury, Petitioner earned $73,000.00; the average weeldy wage was $1,714.90.
On the date of accident, Petitioner was 42 years of age, marrfed with 1dependent children.
Petitioner Aas received all reasonable and necessary medical services.

Respondent has not paid ail appropriate charges for all reasonable and necessary medical services.
Respondent shall be given a credit of §0 for TTD, 30 for TPD, $0 for maintenance, and $21,057.44 for medical benefits paid to date,
for a total credit of $21,057.44..

Respondent is entitled to a credit of $17,920.71 under Section 8(j) of the Act.

ORDER

Respondent shall pay reasonable and necessary medical services of $172,805.69, as provided in Sections 8(a) and 8.2 of the Act. Of
that amount, Respondent has already paid $21,057.44 as of the date of hearing.

Respondent chall be given 2 credit of $21,057.44 for medical benefits that have been paid pursuant to Section 8 of the Act.
Respondent shall be given an additional credit of $17,920.71 for medical benefits paid by Petitioner's group carrer, and Respondent
shall hold Petitioner harmless from any claims by any providers of the services for which Respondent is receiving this credit, as
provided in Section 8(j) of the Act.

Respondent shall pay Petitioner temporazy total disability benefits of $1,143.27/week for 16 & 2/7 weeks, as follows:
2/19/2014 thru 2/23/2014;  4/19/2014 thru 4/24/2014;  5/2/2014;  5/9/2014; 5/22/2014; 5/28/2014;
6/4/2014 thru 9/8/2014; 9/12/2014; & 10/30/2014 as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $721.66/week for 50.1 weeks, because the injudies sustained
caused 30% loss of use of the righr foot.

Respondent shall pay to Petitioner penalties of §7,584.49, as provided in Section 16 of the Act; $9,309.48, as provided in Section
19(k) of the Act; and $10,000.00, as provided in Section 19(]) of the Act.

RULES REGARDING APPEALS Unless a party files a Pesition for Review within 30 days after receipt of this decision, and perfects a review in accordance
with the Act and Rules, then this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of Arbitrafor shail accrue
from the date listed below to the géf Defore the date of payment; however, if an employee's appeal results in either no change or a decrease in this
award, interest shall not acerue.

Z1 {aa 04-26-17
Signaturgslt JJrbitrator Date
ICArbEe p. 2

APR _2- 6 2017
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STATEMENT QF FACTS
ACCIDENT

Petitioner has worked as a Chicago Public School teacher for the past 13 years. See Transcrips,
p-8. She was injured in the course and scope of her employment on February 18, 2014. See Transeripe,
p-1Z. She had parked her car in the employee designated parking lot, and was walking towards the
school building. See Transcript, p.13. There was a van turning into the parking lot. I4. It swerved a bit,
and Petitioner moved out of the way. Jd. When she placed her foot down, her foot slipped on the ice
that had accumulated beneath the snow. Id,

Petitioner heard a pop, and felt a pull on the outside of her right ankle. See Tramsersps, p.13.
Petitioner was unable to put much weight on her foot. See Transcript, p.14. She made it into the
building, and reported the accident to the assistant principal. I Petitioner put some ice on her foot,
but her foot continued to swell. J4. The school offered to call an ambulance, but Petitioner opted to
call her sister-in-law, who picked her up and took her to the emergency room. See Transcrips, p-15.

MEDICAL TREATMENT

On February 18, 2014, Petitioner was seen at the emergency room at RUSH University Medical
Center. See Petitioner’s Exchibit #2, p.11. The staff noted that Petitioner had injured her right ankle that
day at work. The injury mechanism was described as a fall and a twisted joint due to slipping on ice in
the school parking lot. The physical exam revealed edema and tenderness to palpation and swelling of
the right ankle.

Petitioner followed up with Dr. David Garras at Midwest Orthopedics at RUSH. Her first visit
took place on March 19, 2014. See Peritioner Exchibit #3, pp.4-5. Dr. Garras recorded the following
history:  “Patient states that on February 18, 2014 was walking within the parking lot of her work when she
sustained a slp and fall with an inversion injury to her right ankle after stepping on ice. She subsequently presented to
the Emergency Room, where x-rays were obtained and did not identify a fracture. She was referred to an orthopedist who
treated ber for an ankle sprain with an Ace wrap. Since then, she has been weight bearing on the ankle with persistent
pain and it has not been improving over the course of the past four weeks. She has noted significant swelling 1o the
region.” Id.

Dr. Garras diagnosed a non-displaced ankle fracture involving the tip of the lateral malleolus
below the level of the ankle joint as well as potential injuty to the anterior talofibular ligament and the
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peroneal tendons, laterally. Physical therapy was ordered. The ordering diagnosis was Jfibula fracture,
ankle pain avd peroneal tendon iufury.” See Petifioner’s Exchibit #3, .7,

Petitioner underwent therapy at Athletico, with the initial evaluation taking place on April 1,
2014. On Aptil 18, 2014, Dr. Garras noted that Petitioner’s ankle hurt more after undergoing therapy.
She was exquisitely tender over the ATFL as well as the CFL. Dr. Garras opined as follows: “4# zhis
point, I think the patient has not progressed sufficiently and has actually worsened in ber symptoras and thergfore I wosld
like to obtain an MRI to rule out any additional inpury, which may be missed initially including a peroneal tear or an
osteochondral lesion, synesmotic injury.” See Petittoner’s Exhibit #7, pp.10-11.

Dr. Garras took Petitioner off of work. Id af #7, p.11. The MRI was petformed on Aprl 22,
2014. On April 24, 2014 Dr. Garras reviewed the MRI, and noted a split peroneus brevis tear, in
addition to the right ankle distal fibular avulsion fracture. Pettioner wanted to pursue nonsurgical

treatment, and was placed on restrictions. She was also provided with a knee scooter. See Pefitoner’s
Eoxchibit #3, pp.12-14.

On May 22, 2014, Petitioner was continuing to have significant pain when moving her ankle
and when trying to walk. She also began developing pain in her right heel. After speaking with Dr.
Garras about her options, Petitioner agreed to surgery. See Petitioner’s Exhibit #3, pp.19-21.

Surgery was performed on June 4, 2014 at Gold Coast Surgery Center. The surgery consisted
of: right ankle arthroscopy with extensive debridement; microfracrure of the medial talar dome and
lateral talar dome, osteochondral; peroneus brevis debridement; peroneus longus debridement;
peroneus brevis repair, Brostrom-Gould lateral ligament reconstruction; amniotic membrane
application; and fluoroscopy. See Petitioner's Exchibit #3, pp.42-46.

Petitioner followed up with Dr. Garras, and was not released on light duty restrictions until July
17, 2014. At that time, Dr. Garras recommended that Petitioner return to work only if she could be
provided transportation to and from work, and was restricted to sit-down work only. See Petitioner’s
Exchibit #3, pp.36-39.

On August 28, 2014, Petitioner was taken out of the cam boot. Physical therapy was being
performed at Athletico. Restrictions as of August 28, 2014 consisted of 30 minutes of standing,
followed by 30 minutes of sitting. See Petitioner’s Exhibit #3, pp.42-46. Petitioner was cleared to return
to work on October 31, 2014, but was limited to sit down work only. See Petitioner’s Exchibit #1, p.51.
Petitoner was returned to work full duty as of January 8, 2015, with the understanding that she could

walk down stairs as tolerated, but should use an elevator when going up stairs. See Petitioner’s Exhibit
#3, pp.57-59.
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MEDICAL OPINIONS

Dr. David Garras

Dr. David Garras was Petitioner’s treating surgeon. On March 19, 2014, Gatras charted that
‘Ms. Grimaldo is a 42 year old female that on February 18, 2014 was walking within the parking lot of her work
when she sustained a slp and fall with an inversion injury to her right ankle after stepping on ice.” See Petitioner’s
Exbhibit #3, p4. On that same date, Garras diagnosed Petitioner with “a nondisplaced ankle fracture
involving the tip of the lateral malleolus below the level of the ankle joint as well as potential injury to the anterior
talofibular ligament and the peroneal tendons laterally.” Id. at p.4. Garras noted that Petitioner’s injury was a
workers’ compensation injury. Id. a¢p.22.

In the operative report, Garras recorded the following in the paragraph entitled “Indications
for Procedure™ ‘Ms. Grimaldo is a very pleasant 43 year old female who sustained an injury while at work as a
schoolteacher to her right ankle. She underwent a period of extensive non-operative management. She then had an MRI,
which showed peroncal tear as well as evidence of osteochondral lesion. The patient failed a trial of non-operative
management.  After reviewing the appropriate imaging and laboratory studies, the above-named procedure was
recommended.” Id. at p. 24.

Dr. Henry Danko charted the following on May 28, 2014: “Fe// February 18, 2014 at work and
sustained a sprain of the foot. The pain did not abate with conservative treatment. Routine examination and x-rays
Jailed 1o find structural defects. The MRI did show ligament and tendon damage. She is scheduled for surgical repair on
June 4% by Dr. Garras.” See Petitioner’s Exhibit #35, p.5.

Respondent had Petitioner examined by Dr. Anand Vora. In his report dated September 25,
2014, Vora opined that “the work injury on February 18, 2014, was a contributing factor to the current condition.”
Vora specifically opined on Page 5 of his report that both the peroneus brevis split tear and the
nondisplaced fibular fracture could be related to the work accident. Vora was skeptical of the need for
the Brostrom-Gould lateral ligament reconstruction, but this was based solely on pre-surgical
diagnostics. In his report, Vora stated he would “be glad o review the operative MRI and/or review the
intragperative images if indicated”, but no subsequent report or addendum from Vora was offered into
evidence.
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CONCLUSIONS OF LAW

Is Petitioner’s current condition of ill-being causally related to the injury?

The Arbitrator finds that Petitioner’s current condition of ill being is related to the work injury.

To obtain compensation under the Act, a claimant must prove that some act or phase of his
employment was a causative factor in his ensuring injuries. Land & L akes Co. v. Industrial Commission
359 Tl App. 3d 582, 592 (2005). An accidental injury need not be the sole or principal causative factor
as long it was a causative factor in the resulting conditon of ill-being. Sisbro, Inc v. Industrial Commission,
207 TiL 24 193, 205 (2003). The court has held that medical evidence is not an essential ingredient to
supportt the conclusion of the Workers’ Compensation Commission that an industrial accident caused
the disability. A chain of events which demonstrates a previous condition of good health, an accident
and a subsequent injury resulting in disability may be sufficient circumstantal evidence to prove a
causal nexus between the accident and the employee’s injury. See International Harvester v. Industrial
Commission, 93 Ill.2d 59, 63-64 (T/l., 1982).

Based upon the testimony of the Petitioner, the chain of events in this case demonstrates a
previous condition of good health, an accident, and subsequent injury resulting in disability. In
addidon, Dr. Garras, Dr. Danko and Dr. Vora all opine that Pedtioner’s dght foot/anlkle condition is
related to the industrial accident.

Were the medical services that were provided to Petitioner reasonable and necessary?

The Arbitrator finds that the treatment rendered to Petitioner was reasonable, necessary and
related to her industrial accident. The only question raised by Dr. Vora in his report was whether or
not the Brostom-Gould lteral ligament reconstruction could be related to the industral accident
However, Vora’s opinions were based solely on the pre-surgical diagnostics. Vora was not provided
with the intraoperative films, despite the fact that he indicated he would be glad to review them in his
report dated September 25, 2014. The Brostom-Gould ligament reconstruction was performed at the
same time as the peroneus brevis repair, as noted in Dr. Garras’ operative report.

Has Respondent paid all appropriate charges for all reasonable and necessary medical
services?

The Respondent has paid $21,057.44 towards the outstanding medical bills as of the date of
heating. The Arbitrator finds that all of the treatment rendered in relation to Petitioner’s right foot and
ankle injuty was reasonable and necessary. Respondent shall pay reasonable and necessary medical
services of §151,748.25 as provided in Sections 8(a) and 8.2 of the Act. It should also be noted that in
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addition to the $21,057.44 paid by the Respondent, Respondent is also entitled to an 8(j) credit in the
amount of $17,920.71. All medical charges shall be paid pursuant to the Illinois Workers’
Compensation Act Fee Schedule.

What temporary benefits are in dispute?
Temporary Total Disability

Petitioner has proven by a preponderance of the credible evidence that she is entitled to
temporaty total disability benefits. A claimant is temporarily and totally disabled from the time an
injury incapacitates her from work until such time as she is as far recovered or restored as the
permanent character of her injury will permit. Arber Dansels Midland Co, v. Industrial Comm’n, 138 Il 24
107 (1990). To be entitled to TTD benefits, it is a claimant’s burden to prove not only that she did not

work, but also that she was unable to work. Interstate Scaffolding, Inc. v. Illinois Workers’ Compensation

Comm’n, 236 Tl 24 132, 148 (2010).

Respondent shall pay Petitioner temporary total disability benefits of $1,143.27 week for 16 &
2/7 weeks, commencing on February 19, 2014, and payable at the intervals put forth in the attached
order with the final date being October 30, 2014, as provided in Section 8(b) of the Act.

What is the nature and extent of the injury?

With regard to subsection (i) of Section 8.1b(b), the Arbitrator notes that no permanent partial
disability impairment report and/or opinion was submitted into evidence. The Arbitrator therefore
gives no weight to this factor.

With regarding to subsection (ii) of Section 8.1b(b), the occupation of the employee, the
Arbitrator notes that Petitioner was employed as a public school teacher at the time of the accident,
and that she is able to return to wotk in her pror capacity as a result of said injury. The Arbitrator
notes that Petitioner has difficulty standing for long periods of time, and experiences pain when going
up and down stairs. She also has difficulty with ladders. The Petitioner testified that her job duties as a
teacher require her to stand throughout the day, go up and down stairs, and has to use ladders when
putting up bulletin boards. Therefore, the Arbitrator therefore gives greater weight to this factor.

With regard to subsection (iii) of Section 8.1b(b), the Arbitrator notes that Petitioner was 42
years old at the dme of the accident. Because the Petitioner is a younger individual, she is going to
have to work for a longer period of time as a school teacher dealing with the residual symptoms
associated with her industrial injury. Therefore, the Arbitrator gives greater weight to this factor.
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With regard to subsection (iv) of Section 8.1b(b), Petitioner’s future earnings capacity, the
Arbiteator notes that Petitioner has returned to her previous employment. Becaugse Petitioner was not
forced to take a job earning less money as a result of the industrial injury, the Arbitrator therefore
gives no weight to this factor.

With regard to subsection (v) of Section 8.1b(b), evidence of disability corroborated by the
treating medical records, the Arbitrator notes that Petitioner testified that she has difficulty standing
tor long periods of time, experiences pain going up and down stairs, has difficulty using stepladders,
and has had to restrict her recreational activity, to include physical exercise. Because Petitioner’s
testimony is supported by the medical records, the Arbitrator gives greater weight to this factor.

Based on the above factors, and the record taken as a whole, the Arbitrator finds that Petitioner
sustained permanent partial disability to the extent of 30% loss of use of the right foot, pursuant to
Section 8(e) of the Act.

Should penalties or fees be imposed upon Respondent?

In cases where there has been any unreasonable or vexatious delay of payment or intentional
underpayment of compensation, or proceedings have been instituted or carried on by the one liable to
pay the compensation, which do not present a real controversy, but are merely frivolous or for delay,
then the Commission may award compensation additional to that otherwise payable under this Act
equal to 50% of the amount payable at the time of such award. Failure to pay compensation in
accordance with the provisions of Section 8, Paragraph (b) of this Act, shall be considered
unreasonable delay. When determining whether this subsection (k) shall apply, the Commission shall
consider whether an Arbitrator has determined that the claim is not compensable or whether the
employer has made payments under Section 8(j). 820 ILCS 305/19(k).

In case the employer or his or her insurance carrier shall without good and just cause fail,
neglect, tefuse or unreasonably delay the payment of benefits under Section 8(a) or Section 8(b), the
Arbitrator or the Commission shall allow to the employee addittonal compensation in the sum of
$30.00 per day for each day that the benefits under Section 8(a) or Section 8(b) have been so withheld
or refused, not to exceed $10,000.00. A delay in payment of 14 days or more shall create a
presumption of unreasonable delay. 820 ILCS 305/19().

Whenever the Commission shall find that the employer, his or her agent, service company or
insurance cartier has been guilty of delay or unfairness towards an employee in the adjustment,
settlement or payment of benefits due such employee, or has been guilty of unreasonable or vexatious
delay, intentional under-payment of compensation benefits, or has engaged in frivolous defenses
which do not present a real controversy, within the purview of the provisions of Paragraph (k) of
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Section 19 of this Act, the Commission may assess all or any part of the attorney’s fees and costs
against such employer and his or her insurance carrier. 820 ILCS 305/16.

Respondent’s failure to pay temporary total disability benefits is unreasonable and vexatious.
Dr. Vora served as Respondent’s Section 12 examining physician. In his September 25, 2014 report,
Vora opined that “the work injury on February 18, 2014, was 2 contrbuting factor to the current
condition.” Vora went on to opine that as related solely to the longitudinal split tear of the peroneus
brevis, Petitioner would not reach maximum, medical improvement for six months from the date of
surgery. Petitioner’s surgery took place on June 4, 2014. The last date claimed by Petitioner for
temporary total disability benefits is October 30, 2014, which is less than six months from the date of
the surgery.

The Act states that a delay in payment of 14 days or more shall create a presumption of
unreasonable delay. The burden of providing a reasonable basis for denial of benefits falls solely on
the employer. The Respondent has provided no reasonable basis for the denial of TTD benefits.

As relates to medical charges incurred pursuant to Section 8(a) of the Act, the Arbitrator finds
that the Respondent did have a reasonable basis for disputing some of the charges associated with the
specific surgery performed, in that Vora did not recommend surgical intervention for conditions other
than the longitudinal split tear of the peroneus brevis. Therefore, the Arbitrator declines to award
penalties for non-payment of medical charges, noting that the Respondent did pay a portion of the
charges incurred by Petitioner at Athletico Physical Therapy, Gold Coast Surgery Center, and Midwest
Orthopedics at RUSH.

Respondent shall pay to Petitioner penalties of $7,584.49 as provided in Section 16 of the Act
(representing 20% of amounts owed for unpaid TTD plus 20% of the penalties imposed pursuant to
Sections 19k and 191}, $9,309.48 (50% of TTD due and owing), as provided in Section 19(k) of the
Act; and $10,000.00 , as provided in Section 19() of the Act.

Page 9 of 9
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On February 1, 2018, the Commission filed a decision and opinion on review,
affirming and adopting the decision of the Arbitrator.

Respondent filed a “Motion to Recall Commission Decision Pursuant to Section
19(f) of the Act” on February 8, 2018. Respondent asserts that there was a clerical error
in awarding medical expenses for dates of service of October 8, 2015 and October 9,
2015 citing to testimony elicited from Petitioner at the arbitration hearing. Alternatively,
Respondent seeks a finding that certain medical bills issued by Orthopedics & Shoulder
surgery be found to be fraudulent and unlawful.

Respondent’s motion for relief requires reconsideration of Petitioner’s testimony
at hearing and does not allege a clerical or computational error within the purview of
Section 19(f) of the Act. See Alvarado v. Industrial Comm’n, 216 Il1. 2d 547 (2005).
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IT IS THEREFORE ORDERED BY THE COMMISSION that the “Motion to
Recall Commission Decision Pursuant to Section 19(f) of the Act” is denied.

DATED:  MAR 5~ 2018 44_%‘4 Tonl

SM/msb Stephgfi . Mathis

- o3 §. thos

David L. Gore

Deborah Simpson .
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
) SS. D Affirm with changes |:| Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ ] Reverse [ second Injury Fund (§8(c)18)
D PTD/Fatal denied
Modify & None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Ignacio Martinez,
Petitioner,
Vvs. No. 14 WC 25882

National Wrecking, | 1 8 I w C C 0 1 2 7

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
prospective medical care and temporary disability, and being advised of the facts and law,
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further rerands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation, medical benefits or of compensation for permanent
disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327 (1980).

Petitioner’s application for adjustment of claim alleges that on April 2, 2014, Petitioner
injured his left hand and arm “while pulling a heavy cart from elevator.” The Arbitrator found
Petitioner’s De Quervain’s tenosynovitis and carpal tunnel syndrome to be causally connected to
the accident. For the reasons that follow, the Commission disagrees that Petitioner proved his
left carpal tunnel syndrome is causally connected to the accident.

Petitioner testified through a Spanish interpreter that he was right hand dominant. He
worked for Respondent as a seasonal laborer. His main job was to dump out gondolas or buckets
of debris and trash. A gondola or bucket was about 4 feet long and 5 feet high, weighing “500
pounds or more.” It had four wheels and handles. Petitioner dumped approximately 50 gondolas
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or buckets a day. Petitioner described the accident as follows: I picked up a bucket. It was
heavy. When it fell, the stuff inside came inside and hit me in my wrist. Then when I went to go
dump it, I felt that I had been injured.” On cross-examination, when asked to clarify the
mechanism of injury, Petitioner stated: “[{]t was in the elevator. I lifted it. I couldn’t because it
was too heavy. So the whole load and the gondola came on my wrist in the elevator
(indicating).”

Respondent sent Petitioner to Occupational Health Centers for treatment. The medical
records indicate Petitioner communicated through a translator. On April 2, 2014, Petitioner
reported an injury to his left arm, wrist and hand while pushing or pulling a cart at work. He
denied direct trauma. The attending physician diagnosed a left wrist and forearm sprain, and
prescribed physical therapy and a splint. During follow-up visits, Petitioner complained of
persistent pain and swelling in the wrist and distal forearm. On April 29, 2014, Petitioner was

referred to a hand specialist.

On May 13, 2014, Petitioner saw Dr. Nicholas Speziale, a hand surgeon. Dr. Speziale
noted the following history and complaints: “[The patient] states that he had some falling metal
land on his left distal forearm. He states that he is not numb during the daytime. Occasionally, he
gets some numbness at night. He does not wake up with this numbness. He does occasionally
have weakness. His biggest complaint is pain primarily in the distal forearm. He states
sometimes with motion he gets pain that extends from the wrist into the forearm. He went
wearing the splint. He feels much better.” Physical examination was notable for tenderness over
the first dorsal extensor compartment, second dorsal compartment, and the ECU at the wrist.
Further, “[h]e is most tender over the distal one-third of the forearm. This is the area where he
states he is struck. He is somewhat swollen in this area as well.” Dr. Speziale’s impression was
as follows: “The patient presents after a crush injury to the forearm. He appears to have either
contusion or tendinitis involving the extensor tendons.” Dr. Speziale recommended wearing a
splint full-time and holding off physical therapy. On June 3, 2014, Petitioner followed up with
Dr. Speziale, complaining of persistent pain near the radial aspect of the wrist. Physical
examination findings were as follows: “[P]Jatient is still tender over the 1% and 2™ compartments.
He has a positive Finkelstein’s test. He is having pain with extension of the wrist as well. He also
points to an area approximately 4 cm proximal to the dorsoradial wrist where he is having pain.”
Dr. Speziale diagnosed De Quervain’s tenosynovitis and intersection syndrome, and performed
an injection into the first and second dorsal extensor compartments. On June 24, 2014, Petitioner
reported some improvement after the injections. Physical examination also showed some
improvement. Dr. Speziale prescribed physical therapy.

On cross-examination, Petitioner was questioned about the inconsistent histories:
“Q. [W]hen you saw Dr. Speziale on May 13, 2014, you told him that you

hurt your hand when a piece of metal fell on your left wrist and forearm; is that
correct?
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A. No.

Q. You did not tell Dr. Speziale that you had hurt your left hand while you
were pulling a cart?

A. Ttold him and I will repeat. So, again, I told him I was trying to lift the
gondola thing. The load came, the corner of the gondola, and it just hit me against
the wrist inside the elevator.

Q. What exactly hit your wrist? The load, something that was in the
gondola or the gondola itself?

A. The gondola, the edge of the gondola. So inside the gondola there was
a motor and there was other stuff sticking up higher. So it fell to the side and it hit
part of the elevator, but it hit me in my wrist.

Q. What hit your wrist?

* % %

What exactly came into contact with the left wrist, the gondola or the
debris inside the gondola?

A. The gondola and the wrist.”

Petitioner further testified that he switched his care from Dr. Speziale to Dr. Irvin
Wiesman, a hand surgeon at Illinois Orthopedic Network. The medical records show Petitioner
consulted Dr. Wiesman on July 31, 2014, about left wrist pain. Dr. Wiesman noted the
following history and complaints: “The patient works in demolition and states that he was lifting
a cart off of an elevator and, when he was going to set it down, the patient’s left arm got caught
in between the elevator and the cart. He was returned to work. However, the patient was having
persistent and severe pain over the dorsal radial aspect of the left wrist and he went back for
further treatment.” Petitioner reported only temporary improvement from the injections
performed by Dr. Speziale and rated the pain a 10/10. Pertinent physical examination findings
were as follows: “Full active and passive range of motion of the wrist. Extremely positive
Finkelstein’s exam. There is evidence of hypopigmentation where the 2 steroid injections were
done. [He] has no ECU tenderness, no tenderness along the fovea of the TFC complex. The
patient has a negative shuck test, negative Watson’s test, and no DRUJ instability. *** Negative
Tinel’s sign, negative Phalen’s sign, and negative carpal compression exam after 30 seconds.”
Dr. Wiesman diagnosed De Quervain’s tenosynovitis, which he causally connected to the work
accident, and recommended surgery.
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When questioned on cross-examination about the history he gave to Dr. Wiesman,
Petitioner agreed that he told Dr. Wiesman on July 31, 2014, he was lifting a cart off an elevator
and his left arm became caught between the elevator and the cart.

The medical records further show that on October 28, 2014, Dr. Wiesman performed a
left first extensor compartment release. On November 4, 2014, Petitioner followed up,
complaining of an 8/10 pain. Dr. Wiesman stated: “I would like to note that, directly before the
patient’s surgery, he was asking questions about other pain, including numbness, tingling,
burning, and weakness of the left hand. He states that all of this has started since 10/31/2014. He
has been complaining of loss of sensation.” Physical examination findings were as follows:
“The incision is well-healed. He is very swollen. Ecchymosis is noted around the incision line.
The patient also has abnormal 2-point discrimination with greater than 12 mm along the thumb,
index and long fingers of the left hand. The patient also has pain when making a composite fist.”
Dr. Wiesman ordered electrodiagnostic studies and physical therapy.

On November 11, 2014, Petitioner followed up with complaints of “numbness and
tingling along the thenar eminence of the left thumb with numbness and tingling and burning and
grip strength weakness.” Physical examination findings were as follows: “The incision is well-
healed. There is some swelling and bruising noted along the incision line. He has some
tenderness. He also has some soreness with Finkelstein’s exam. The patient has limited range of
motion of the thumb currently due to pain and swelling.” Dr. Wiesman noted that Petitioner was
to start physical therapy the following day and had electrodiagnostic studies pending “for
possible carpal tunnel syndrome.” On November 19, 2014, Petitioner underwent the
electrodiagnostic studies. The following history was noted: “He reports that he was injured on
April 2, 2014, when his left forearm became caught between an elevator and a cart. He
experienced instant pain, and when he moved his left arm to push the cart away, the pain
increased. He states that he was referred to a clinic by his company and his treatment included
wearing a wrist splint, having an injection in his wrist, and therapy. He states that after therapy,
he developed a constant sensation of numbness in all of the fingers of his left hand. He states that
he was subsequently evaluated at ION, and on October 28, 2014, he had surgical 1% dorsal
compartment release done by Dr. Wiesman. He states that the numbness in his fingers has
persisted and he has pain with wrist movement. He also reports decreased strength in his left
hand.” Electrodiagnostic studies, which were performed on the left side only, were “consistent
with a mild left median neuropathy at the wrist. This correlates with a clinical diagnosis of mild
left carpal tunnel syndrome.”

On December 9, 2014, Dr. Wiesman noted: “He is still complaining of palmar pain with
burning weakness and redness with significant loss of sensation.” Petitioner reported the dorsal
radial aspect of the hand was doing well. Dr. Wiesman diagnosed a left carpal tunnel syndrome
and recommended surgery. Regarding causation, Dr. Wiesman stated: “Based on a high degree
of medical certainty, this is causally related to the patient’s job duties.”
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On April 7, 2015, Petitioner followed up. Dr. Wiesman noted: “The patient continues to
have severe numbness of the left hand and the tips of the fingers with grip strength weakness,
clumsiness, and a burning sensation and pain. He states that at times the pain does shoot all the
way up the arm and into the neck. He continues to have some swelling and difficulties as well
along the dorsal radial aspect of the left wrist where he had a first extensor compartment release.
He is currently in 9/10 pain.” Physical examination findings were as follows: “The incision
along the dorsal radial aspect of the left wrist is well-healed. It is swollen. He does have pain
with Finkelstein’s exam. He has 25 degrees of active wrist flexion and extension. He has a
positive Tinel’s sign, and positive Phalen’s sign. Greater than 12 mm of 2-point discrimination
on the radial and ulnar aspects of the first 3 digits of the left hand. Grip strength is 15 pounds.”
Dr. Wiesman continued to recommend a left carpal tunnel release, and kept Petitioner off work.

On June 2, 2015, Dr. Wiesman noted: “He still complains of inflammation and pain along
the first extensor compartment, but he is more concerned with the complete numbness he feels in
the thenar aspect of his palm and the first 3 digits of the left hand.” Physical examination
findings were as follows: “He has a positive Tinel’s sign, positive Phalen’s sign, some pain with
Finkelstein’s exam, and some swelling over the first extensor compartment.” Dr. Wiesman’s
recommendations remained unchanged.

On July 14, 2015, Dr. Wiesman noted: “The patient comes in today for a followup
evaluation of work related injury where his repetitive motion with wrist flexion and extension
and forearm rotation has caused a carpal tunnel syndrome as well as De Quervain’s
tenosynovitis.” Petitioner complained of persistent “significant numbness along the thenar
eminence radiating up into the thumb as well as complete numbness in the 2™ and 3™ digits.”
Physical examination findings were as follows: “Mild pain with Finkelstein examination;
however, the pain radiates all the way up into the shoulder. The patient has a positive Tinel sign
and positive Phalen sign. Two point discrimination from the thumb to the ring finger is greater
than 18 mm. The patient has positive carpal compression examination. Grip strength is 25
pounds.” Dr. Wiesman stated: “I do not believe the patient is at MML. In order for the patient to
return back to work full duty, I do believe it is necessary for the patient to undergo this carpal
tunnel release,” adding: “The patient will refrain from working until completion of treatment.”
In his work status note, Dr. Wiesman released Petitioner to one-handed duty.

On August 14, 2015, Dr. Wiesman noted: “The patient was involved in a work-related
injury. He does repetitive motion of the wrist with repetitive wrist flexion/extension. The wrist
flexion/extension is also rapid in nature, therefore he is making this motion several hundred
times a day, and patient has developed an overuse injury of tendinitis as well as carpal tunnel
syndrome.” Petitioner complained of continued burning pain along the first, second and third
digits with nighttime paresthesias and weakness. Physical examination was unchanged. Dr.
Wiesman continued to recommend a left carpal tunnel release. He kept Petitioner on one-handed
duty,
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On October 9, 2015, Dr. Wiesman stated Petitioner “developed a median neuropathy as
well as tenosynovitis from repetitive and frequent range of motion and forceful grasping and
gripping.” Petitioner complained of continued numbness and tingling in the palmar aspect of the
hand. Physical examination was unchanged. Dr. Wiesman continued to recommend a carpal
tunnel release and took Petitioner off work. On November 6, 2015, Dr. Wiesman noted: “He
continues to have numbness and tingling and burning pain in the left hand which is significantly
worse at night. It also is affecting his grip strength and sensation.” Dr. Wiesman performed a
steroid injection into the transverse carpal ligament and released Petitioner to return to work on
one-handed duty. B

On December 18, 2015, Petitioner reported only temporary relief after the injection.
“The patient continues to have severe pain throughout the wrist with cramping, stiffness where
the hand locks up on him. The hand becomes clumsy and he is often dropping things. He has
difficulty making a strong fist.” Physical examination was unchanged. Dr. Wiesman continued
to recommend a left carpal tunnel release and instructed Petitioner to follow up when surgery is

approved. Dr. Wiesman imposed a 5-pound lifting, pushing and pulling restriction on the use of
the left hand.

Petitioner testified he last saw Dr. Wiesman on December 18, 2015, explaining that he
stopped going to Dr. Wiesman because the insurance did not authorize the surgery. At the time
of the arbitration hearing, Petitioner was not working. Petitioner maintained that he had asked
Respondent for light duty work, but Respondent did not accommodate his restrictions. Petitioner
admitted on cross-examination that as of the accident date, he had been diagnosed as a diabetic
for five years. He also admitted to being overweight and having high blood pressure which he
stated was controlled with medication.

Dr. Wiesman testified by evidence deposition on January 19, 2016. Dr. Wiesman opined
Petitioner’s carpal tunnel syndrome was “probably associated with his work,” explaining: “[P]er
the patient and the history states that he does repetitive motion of the wrist with repetitive flexion
and extension, he said several hundred times a day, which we felt was the cause of his tendinitis
and most likely brought on the onset of his carpal tunnel syndrome, which did not become
apparent till after his surgery.” When asked whether the carpal tunnel syndrome was caused by
Petitioner’s diabetes, Dr. Wiesman responded: “I think it’s a combination of both. It could be the
combination of them both. But diabetes is systemic, *** if it was solely diabetes, I would expect
him to be complaining of it on both sides.” When asked whether the carpal tunnel syndrome was
caused by postsurgical swelling, Dr. Wiesman responded: “That possibly and having the
tourniquet on could have caused enough pressure along the median nerve to make him
symptomatic.” When again asked for his causation opinion, Dr. Wiesman stated: “I believe that
it’s related to the whole scenario that occurred. The most precedent issue he was having was with
the tendinitis, which was caused by the repetitive use at work. J Subsequently after having the
surgery, he started to develop symptoms of carpal tunnel syndrome, which I think was a
combination of probably the repetitive use of the hand as well as postoperative swelling and
possibly even the use of a tourniquet during surgery to make him symptomatic on that side.”
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On cross-examination, Dr. Wiesman did not believe he had ever reviewed the medical
records from Occupational Health Centers. Dr. Wiesman acknowledged that during the initial
visit on July 31, 2014, Petitioner showed no clinical signs of carpal tunnel syndrome. Dr.
Wiesman further acknowledged the initial history did not document any repetitive work duties.
The first mention of repetitive work duties was not until July 14, 2015, and the first mention of
forceful grasping or gripping was not until October 9, 2015, Dr. Wiesman acknowledged that
initially Petitioner reported a specific traumatic event. Dr, Wiesman diagnosed De Quervain’s,
which he initially attributed to “his crush injury.” When repeatedly questioned about the
inconsistent histories, Dr. Wiesman stated: “[E]verything comes from the petitioner or from the
patient.” Dr. Wiesman further acknowledged that Petitioner never provided a detailed
description of his job activities.

Dr. Wiesman corrected his note of November 4, 2014, to reflect that Petitioner began
asking questions about “other pain” “actually starting on the 31, which would have been a
couple days after surgery.” Petitioner was addressing new pain that happened after the surgery.
The symptoms included numbness, tingling, burning and weakness of the left hand. Dr.
Wiesman acknowledged there were no preoperative complaints of numbness and tingling.

Dr. Wiesman further testified on cross-examination that Petitioner was at maximum
medical improvement and could return to work full duty with respect to De Quervain’s as of the
visit on August 14, 2015. Subsequent follow-up visits and restrictions related to the carpal
tunnel syndrome only.

Respondent’s section 12 examiner, Dr. Charles Carroll, testified by evidence deposition
on September 9, 2015. Dr. Carroll, a hand surgeon, testified that he examined Petitioner on
October 10, 2014, with assistance from an interpreter. Petitioner “complained of numbness,
swelling and pain. He had significant pain over the radial aspect of the wrist, which is around the
base of the thumb. He gave a history of pulling a cart and gave a history of striking the volar
aspect and the radial aspect of the wrist while trying to pull it from an elevator.” Dr. Carroll also
noted the history Petitioner gave to Dr. Speziale “of a piece of metal potentially falling on his
forearm.” Further, Dr. Carroll noted the history Petitioner gave to Dr. Wiesman “of lifting a cart
off the elevator and catching his left wrist between the elevator and the cart.” Dr. Carroll also
noted a history of diabetes and hypertension. Physical examination showed “some bleaching
over the left first dorsal compartment and the second and third compartments of the left wrist,
which are different tendon compartments near the area of that first injection. He had some
swelling. He had some tenderness still in the area of the bleaching.” Dr. Carroll continued: “The
forearm examination on this date showed the pain over the first and second compartments, which
are extensor tendon compartments in the wrist where he had the injections. His Finkelstein sign
was quite positive, and that’s a test where we put stretch on the tendons to the first compartment
by putting your thumb into your palm and putting your wrist towards your baby finger side and
stretching those tendons, and that was very painful and diagnostic for his disease state. q His
wrist motion showed 60 degrees of palmar flexion, 50 degrees of dorsiflexion. He had some
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sensitivity in the area of the median nerve in the wrist. He had 20 degrees of radial and ulnar
deviation. There was not any tenderness in the bones. The digital motion was full; and when 1
looked at the neurologic examination, he had some sensitivity on the Tinel sign on the median
nerve, but the Phalen sign and median nerve compression test were negative, meaning he was not
diagnostic for carpal tunnel syndrome. 9 His two point sensation varied between 10 and 15
millimeters. Radial and ulnar nerve function were intact. Grip strength was diminished on the left
at 5 pounds versus 60 pounds on the right.”

Dr. Carroll diagnosed De Quervain’s tenosynovitis and intersection syndrome, as well as
numbness in the extremity. Dr. Carroll’s causation opinion was as follows: “For the de
Quervain’s tenosynovitis and the intersection syndrome, I attributed that to the injury that he
suffered. For the numbness, I felt that the electrodiagnostic studies would be necessary to clarify
what that was further, and it’s most likely related to his diabetes.” Dr. Carroll thought Petitioner
needed a release surgery on the first and second dorsal compartments of the wrist, and the need
for the surgery was causally connected to the work injury.

On January 26, 2015, Dr. Carroll reexamined Petitioner. “He noted increasing numbness
and tingling and burning, which became permanent after the date of the surgery. *** Therapy
had not been effective. The surgery did allow for improvement of his radial wrist pain, which
was that de Quervain’s tenosynovitis. * * * [The patient] still reported pain that went up the arm
toward the shoulder. He noted residual pain and swelling of the forearm. He had loss of sensation
in the digits. He did note improvement, though, of the radial-sided wrist pain.” Dr. Carroll noted
that electrodiagnostic studies showed a left carpal tunnel syndrome. Physical examination was
notable for “some residual swelling over the first dorsal compartment of his left wrist which
radiated into the forearm. Some tendemess was noted.” Also noted was a positive Tinel’s sign,
but a negative Phalen’s sign. The median compression test was now positive. The grip strength
was 110 pounds on the right and 15 pounds on the left.

Dr. Carroll diagnosed a resolving De Quervain’s tenosynovitis and resolving intersection
syndrome, opining that Petitioner would be able to return to his regular work duties in
approximately four weeks. Dr. Carroll also diagnosed a left carpal tunnel syndrome, which he
related to Petitioner’s diabetes. Dr. Carroll could not explain why Petitioner’s clinical findings
of carpal tunnel syndrome had changed since his previous examination. Dr. Carroll did not see
any evidence of significant postsurgical swelling.

Having carefully considered the evidence before us, the Commission finds that Petitioner
failed to prove his left carpal tunnel syndrome is causally connected to the work accident. The
Commission notes that Petitioner was an inconsistent historian throughout his treatment, and his
testimony regarding the mechanism of injury was also vague and inconsistent. Additionally,
there is evidence of symptom magnification. Further, Dr. Wiesman’s causation opinion is
suspect. Although initially Dr. Wiesman noted a history of specific work injury (the forearm
becoming caught between the elevator and the cart), he subsequently attributed Petitioner’s
carpal tunnel syndrome to repetitive motion of the wrist, which was “rapid in nature, therefore he
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is making this motion several hundred times a day.” In his evidence deposition, Dr. Wiesman
acknowledged that during the initial visit on July 31, 2014, Petitioner showed no clinical signs of
carpal tunnel syndrome. Dr. Wiesman further acknowledged the initia! history did not document
any repetitive work duties. The first mention of repetitive work duties was not until July 14,
2015, and the first mention of forceful grasping or gripping was not until October 9, 2015. Dr.
Wiesman also acknowledged that Petitioner’s carpal tunnel syndrome could be due to his
diabetes, “as well as postoperative swelling and possibly even the use of a tourniquet during
surgery.” Dr. Carroll attributed the carpal tunnel syndrome to Petitioner’s diabetes. Dr. Carroll
did not see any evidence of significant postsurgical swelling. The Commission is persuaded by
the opinions of Dr. Carroll. Accordingly, the Commission vacates the award of prospective
medical care and ends the period of temporary total disability on August 14, 2015, the date Dr.
Wiesman opined Petitioner could return to work full duty with respect to De Quervain’s
tenosynovitis.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed April 11, 2017, is hereby modified as stated herein and otherwise affirmed and
adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the
Petitioner the sum of $985.72 per week for a period of 54 3/7 weeks, from July 30, 2014, through
August 14, 2015, that being the period of temporary total incapacity for work under §8(b), and
that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further hearing
and determination of a further amount of temporary total compensation, medical benefits or of
compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the award of prospective
medical care is vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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No bond is required for removal of this cause to the Circuit Court. The party

commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

J
DATED:  MAR 5~ 2018 5

0-01/25/2018 Stephen Mathis
SM/sk
“ Dbirid. A ompaer
Deborah Simpson
DISSENT

I respectfully dissent from the majority decision and would affirm the Arbitrator’s well

reasoned decision in its entirety. Q

David L. Gore







’ ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF 19(b) ARBITRATOR DECISION
CORRECTED

MARTINEZ, IGNACIO Case# 14WC025882
Employee/Petitioner

NATIONAL WRECKING 18IWCC012Y%

Employer/Respondent

On 4/11/2017, an arbitration decision on this case was filed with the Ilinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.95% shall accrue from the date listed above to the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

5177 LAW OFFICE OF LEONARD MORALES
53 W JACKSON BLVD

SUITE 1750

CHICAGO, IL 60604

1296 CHILTON YAMBERT & PORTER
DANIEL T CROWE

303 W MADISON ST SUITE 2300
CHICAGO, IL 60606
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COUNTY OF COOK ) [_] Second Injury Fund (§8()18)
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
CORRECTED ARBITRATION DECISION

19(b)
IGNACIO MARTINEZ, Case # 14 WC 25882
Employee/Petitioner
v. Consolidated cases:

NATIONAL WRECKING.
Employer/Respondent.

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable ROBERT WILLIAMS, Arbitrator of the Commission, in the
city of Chicago, Illinois, on 8/30/2016. After reviewing all of the evidence presented, Arbitrator MARIA §.
BOCANEGRA hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
I:l What was the date of the accident?

D Was timely notice of the accident given to Respondent?
@ Is Petitioner's current condition of ill-being causally related to the injury?
I:I What were Petitioner’s earnings?

|___| W'hz_lt was Petitionel_"_s_ag_t_a at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

|:| Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. & Is Petitioner entitled to any prospective medical care?

L. |Z] What temporary benefits are in dispute?
[JTPD [] Maintenance TTD

M. [:| Should penalties or fees be imposed upon Respondent?
N. |:| Is Respondent due any credit?

0. Other Medical Treatment under Section 8(a) oy '

“rCclmommunw

{CArbDecI9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312:814-661] Toll-free 8.66/352-3033 Web site; www.iwee.il.gov
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CORRECTED FINDINGS

On the date of accident, 4/2/2014, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $76,886.16; the average weekly wage was $1,478.58.

On the date of accident, Petitioner was 38 years of age, single with n/a dependent children.

Respondent Jias paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $29,992.23 for TTD, $0 for TPD, $0 for maintenance, and $21,634.78 for
workers’ compensation medical benefits benefits, for a total credit of $57,627.01. Respondent is entitled to a
credit of $n/a under Section 8(j) of the Act.

CORRECTED ORDER

Respondent shall pay for and authorize the prospective left hand/wrist carpal tunnel release as recommended by
Dr. Weisman, including any and all incidental care thereto.

Respondent shall pay Petitioner temporary partial disability benefits of $985.72/week for 108-6/7" weeks,
commencing July 30, 2014 through August 29, 2016, as provided in Section 8(a) of the Act. Respondent shall
be given a credit of $29,992.23 for TTD.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

3-28-2017
Signature of Arbitrator Date

ICAmhDec19(b}

APR 1 1 2007
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CORRECTED BACKGROUND

Ignacio Martinez (“Petitioner”) alleged injuries to the left hand/wrist and forearm arising out of and in
the course of his employment with National Wrecking (“Respondent”). On August 30, 2016, the parties
preceded by agreement before former Arbitrator Robert Williams on the following issues: causal connection,
temporary total disability and prospective medical treatment under section 8(a). Jx1. A discussion was had on
the record as to Arbitrator Williams® reappointment as Arbitrator and the partics clected to proceed to hearing.
In February 2016, the parties by agreement agreed that Arbitrator Maria S. Bocanegra would be responsible for
writing the decision in this matter. The following is a recitation of the facts adduced at trial as well as findings
of all evidentiary matters into evidence.

CORRECTED FINDINGS OF FACT

Petitioner testified via Spanish interpreter translator Noel Cortez that he was employed as a laborer for
the Respondent where he had worked for three seasonal periods. Part of his job included taking buckets or
“gondolas” out of elevators. He would take them out and dump them for trash. The gondola was approximately
4 feet wide by 5 feet high, had four wheels and handles for pushing. He estimated he would do this about 50
times per day and that each bucket weighed approximately 500 pounds or more. On April 2, 2014, Petitioner
was scheduled to work and in fact did so. During his shift, he picked up a bucket and the bucket fell with the
itens inside coming toward him and hitting him in his left wrist. He felt a pain and reported his injury. He
reported his injury.

On April 2, 2014, Petitioner presented to occupational health centers and related that while at work he
was puiling a cart and hurt his ieft hand. Px1, Rx2. At that time Petitioner weighed 200 pounds and stood 5'5"
tall. Medical note noted swelling and tenderness affecting the left wrist. Petitioner related pain increased with
lifting and movement, weakness but denied numbness. Other systems were found to be noncontributory or
negative to the injury or illness. Assessment was left wrist and forearm sprain. Petitioner was given Biofreeze
and cold packs. He was scheduled for modified activity and physical therapy as well as follow-up.

On April 4, 2014, Petitioner returned to Concentra. He complained of moderate pain and swelling of the
left wrist and distal forearm. There was no numbness and he noted that he had been pulling heavy cards with
one hand. Diagnosis was left wrist and forearm strain the plan was to continue splinting, modified duty with no
use of the left arm pending occupational therapy. Petitioner was prescribed ibuprofen, Biofreeze and Norco.

————On-April-14;2014; Petitioner returned to-Concentra: Assessment-was inability touse the lefthund-asa———

gross functional assist. The doctor pointed out that Petitioner needed to start occupational therapy in order to
prevent disuse atrophy. The plan was to continue splinting, modified duty with no use of the left arm. He was
to restart occupational therapy, continue medications and follow-up.

On April 22, 2014, Petitioner returned to Concentra for recheck of the left wrist and forearm sprain.
There was no numbness. The doctor again recommended occupational therapy. Plans were unchanged. On
Apnl 29, 2014, Petitioner returned to Concentra and saw Dr. Nicholas Speziale, hand surgeon. Px1, Rx3.
According to the note, Petitioner related that he had some falling metal land on his left distal forearm. He was
not in it during the daytime but did have numbness at night. He reported occasional weakness. His primary
complaint was pain in the distal forearm. On exam, ulnar and median motor nerve function was normal and
Petitioner had full range of motion of the fingers. There was normal range of motion of the wrist without any
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clicking or instability noted. He was tender over the first dorsal extensor compartment, second dorsal
compartment and over the ECU at the wrist. The doctor noted crush injury to the forearm with apparent

contusion or tendinitis involving the extensor tendons. The doctor recommended holding off therapy and the
Petitioner wear the splint full-time. Petitioner was released to light duty and was recommended to follow up.

On May 13, 2014, Petitioner returned to Concentra. Rx4. He related that falling metal landed on his left
distal forearm. He did report numbness in the hand at night with occasional weakness. Primary complaint was
in the distal forearm. The doctor recommended the teacher hold off on physical therapy and suspected
contusion or tendinitis involving the extensor tendons. He was released to light duty and advised to wear his
splint at all times. Discussion over injection was had.

On June 3, 2014, Petitioner returned to Dr. Speziale. Petitioner was still tender over the first and second
compartments and now had positive Finkelstein test. He was having pain with extension of the wrist as well.
Petitioner also reported pain 4 cm proximal to the dorsal radial wrist but was non-tender on the owner aspect of
the wrist. The doctor noted persistent tenderness over the first and second dorsal extensor compartment and
believe Petitioner had De Quervain's tenosynovitis and intersection syndrome. Petitioner was injected over the
dorsoradial wrist and over the second dorsal extensor compartment. He was given a thumb SPICA splint to
immobilize the wrist and thumb. He was released to return to work light duty and advised to follow up. On
June-24;-2014;-Petitioner returned to Dr. Speziale.- Petitioner reported improvement with movement.of the wrist
with occasional pain. Petitioner also reported that his work has been difficult and was aggravating his pain in the
wrist. He also reported a small bump in his wrist. The doctor recommended home exercise program and scar
massage. He was released to return to work with no more than three powerlifting and was advised to wear the
splint at work. He was to avoid forceful grasping.

On July 31, 2014, Petitioner first presented to Dr. Irvin Weisman of ION Clinics. Px2, Rx5. He was
evaluated for the left wrist pain status post work-related injury. Petitioner related that he was lifting a cart off of
an elevator and when trying to set it down the left arm got caught between the elevator and the cart he felt
immediate pain and was eventually diagnosed with a sprain. Petitioner stated that following the injection 72
hours later the pain returned. Petitioner also complained of a small hardball along the extensor tendon sheath.
There was full and active passive range of motion of the wrist. Finkelstein's exam was positive. The doctor
noted a palpable ganglion cyst over the EPL tendon of the left hand. Petitioner had no ECU tenderness and
there was positive Tinel’s and Phalen’s testing. There was negative carpal compression exam after 30 seconds.
Assessment was left De Quervain’s tenosynovitis. The doctor noted that Petitioner failed conservative
treatment including continuous splinting and a thumb SPICA splint, anti-inflammatories as well as steroid
injections to the first and second extensor compartment spaces. The doctor opined that Petitioner's condition
was work-related. The recommendation was for surgical correction with the first extensor compartment release.
Petitioner was released to light duty. On September 19, 2014, Petitioner returned to Dr. Weisman who noted
ongoing pain in the left wrist mostly on the dorsal radial aspect. Recommendations were unchanged. He
remained on light duty.

On October 10, 2014, Petitioner saw Dr. Charles Carroll for a section 12 exam at the request of the
Respondent. Thereafter, surgery was authorized for De Quervain’s syndrome. On October 28, 2014, Petitioner
underwent and Dr. Weisman performed a left first extensor compartment release to address left De Quervain’s.

On November 4, 2014, Petitioner returned to Dr. Weisman following surgery. The doctor noted that
Petitioner was very swollen and had abnormal two-point discrimination with greater than 12 mm along the
thumb, index and long fingers of the left hand. The doctor noted that Petitioner was also reporting symptoms of
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numbness, tingling, bumning and weakness of the left hand. The plan was for EMG of the bilateral upper
extremities and to begin physical therapy. He remained off of work.

On November 11, 2014, Petitioner returned to Dr. Weisman. He was complaining of numbness and
tingling along with thinner eminence of the left thumb with numbness, tingling, burning and grip strength
weakness. The doctor noted Petitioner was awaiting EMG to evaluate for possible carpal tunnel syndrome. He
was released to light duty and advised to follow up. On November 19, 2014, EMG of the left upper extremity
was consistent with mild left median neuropathy at the wrist correlating with a clinical diagnosis of mild left
carpal tunnel syndrome.

On December.9, 2014, Petitioner retumned to Dr. Weidman for the left hand. He complained palmar pain
with burning weakness, redness and significant loss of sensation. On exam, grip strength was weak and
compared to the right and there was positive Tinel’s and Phalen’s. Assessment in part was left carpal tunnel
syndrome. The recommendation was for left carpal tunnel release due to significant weakness and loss of
sensation. He remained off of work. The doctor opined that the condition was causing related to Petitioners job.

On January 26, 2015, Petitioner saw Dr. Carroll a second time at the request of Respondent. Dr. Carroll
stated that the EMG/NCV showed evidence of left carpal tunnel syndrome. Dr. Carroll eventually testified on
September 9, 2015 that as a result of his physical examination and his review of the medical records, he
diagnosed resolving De Quervain’s tenosynovitis, resolving intervention symptoms, and carpal tunnel
syndrome. As to what caused the diagnosis of left carpal tunnel syndrome, Dr. Carroll stated the Petitioner’s
diabetes and obesity. Dr. Carroll unequivocally stated that the work accident did not in any way cause or
contribute to the cause of the left carpal tunnel syndrome. Dr. Carroll testified that Petitioner did not have left
carpal tunnel syndrome when he first examined the Petitioner. Dr. Carroll testified that the surgery did not
cause the Petitioner’s left carpal tunnel syndrome. Dr. Carroll reviewed Dr. Weisman’s surgical report and
post-surgical records and saw no evidence of post-surgical swelling, which could be a factor in causing carpal
tunnel syndrome. Further, Dr. Carroll testified that there was no evidence of a crushing injury to the Petitioner’s
radial side of the left wrist on 4/2/14.

On April 7, 2015, Petitioner returned to Dr. Weisman for follow-up of left De Quervain's tenosynovitis
and left carpal tunnel syndrome. Petitioner continued with severe numbness of the left hand and the tips of the
fingers with grip strength weakness, clumsiness, burning sensation in pain. Exam showed positive Tinel's and
Phalen's. Grip strength was 15 pounds. Recommendations were unchanged. Petitioner remained off of work.

On June 2, 2015, Petitioner returned to Dr. Weisman in follow-up unchanged. Petitioner still complained

of inflammation and pain along the first extensor compartment and numbness in the thinner aspect of his palm
and the first three digits of the left hand. Physical exam was unchanged. The doctor recommended a repeat
steroid injection into the first extensor compartment to reduce inflammation and to resume therapy. Petitioner
still awaited left carpal tunnel surgery. He remained off of work.

On July 14, 2015, Petitioner again returned to Dr. Weisman. The doctor noted that repetitive motion
with wrist flexion and extension and forearm rotation has caused a carpal tunnel syndrome as well as De
Quervain's tenosynovitis. There was positive Tinel’s, Phalen’s and carpal compression exam. Grip strength was
25 pounds. The doctor continued to recommend carpal tunnel release. Meloxicam, Protonix and gabapentin
were refilled. Petitioner was to continue wearing carpal tunnel splint and ordered to discontinue therapy
because he has plateaued. Petitioner remained off of work.

5
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On August 14, 2015, Petitioner again returned to Dr. Weisman, The doctor continued to endorse

repetitive and overuse injury. Physical exam and recommendations were unchanged. Petitioner was released to
return to light duty.

On October 9, 2015, Petitioner returned to Dr. Weisman. Exam and recommendations were unchanged.
Petitioner was taken off of work. On November 6, 2015, Pelitioner returned to Dr. Weisman. Exam and
recommendations were unchanged. Petitioner underwent a cortisone shot in the transverse carpal ligament. He
was released to return to work with no use of the left hand. On December 18, 2015, Petitioner returned to Dr.
Weisman for the final time. At that exam, physical examination was unchanged and recommendations were
unchanged. Petitioner was cleared for light duty.

On January 19, 2016, the parties took the evidence deposition of Dr. Weisman. Px3. The doctor
testified that he believed Petitioner’s De Quervain’s was causally related to his work. The doctor also testified
that he believed that the cause of Petitioner’s carpal tunnel syndrome was repetitive motion of the wrist several
hundred times a day which he felt was the cause of the tendinitis and most likely brought on the onset of carpal
tunnel syndrome which did not become apparent until after surgery but that the cause was multi-factorial. The
doctor opined testified he did not believe it was diabetes as a contributing cause or factor as he would expect to
see it on both sides. The doctor testified that Petitioner’s carpal tunnel syndrome could have been caused as a
result ofthe postsurgical swelling-by-having-a tourniquet cause enough pressure along:the-median nerve.-The -
doctor admitted that none of his previous notes documented what Petitioner’s job duties were and whether those
duties were repetitive. The doctor continued to recommend carpal tunnel release but stated that Petitioner was
at MMI for De Quervain’s.

Petitioner testified that prior to this injury he never had sustained any other injury or serious work
accidents, sporting accidents, accidents at home and otherwise considered himself a héalthy individual.
Petitioner admitted to being diabetic and having high blood pressure. Petitioner denied having any prior left arm
pain before the work accident. At trial, Petitioner admitted to having pain and discomfort. Under cross-
examination, Petitioner admitted to being diabetic on the date of the accident. On that date he stood 5'6" tall and
weighed 210 pounds. Petitioner recalled being told by his primary care physician to lose weight in order to help
with his diabetes. Petitioner clarified that on the date of the incident, he attempted to lift the gondola while in
the elevator and in doing so the load in the gondola came down on his wrist in the elevator.

Petitioner agreed that he was paid temporary total disability benefits from July31st, 2014, through March
28, 2015. Petitioner testified that he could not recall when he returned to Respondent's place of work to ask for
employment within his restrictions. He testified that he came to the front desk and gave his paperwork to a
woman who then gave them to a man named Matt.

CORRRECTED CONCLUSIONS OF LAW

Arbitrator’s Credibility Assessment

The Arbitrator was not present during the trial testimony of Petitioner, who was the only witness to
testify at trial. However, the Arbitrator finds Petitioner to be credible based upon the trial transcript as well as
the medical records introduced into evidence.

ISSUE (C)  Is Petitioner's current condition of ill-being causally related to the injury?
6
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The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. After considering the record as a whole, the Arbitrator concludes that Petitioner has proven by a
preponderance of the evidence that his current condition of the ill being as it relates to his left declare veins
tenosynovitis and left carpal tunnel syndrome is cansally related to his work accident. As a matter of
clarification, the parties do not seriously dispute whether Petitioner’s left De Quervain’s was caused by his work
accident. Nevertheless, the Arbitrator finds that under chain of events theory, Petitioners left De Quervain's is
causally related to his work accident. In support thereof, the Arbitrator relies on Petitioner’s credible testimony
that prior to the date in question, he had no left hand or wrist symptoms and had not been previously diagnosed
with left De Quervain’s. Moreover, the Arbitrator's conclusion as to the left De Quervain’s is consistent with
Petitioners treating physicians all of whom suspected the De Quervain’s as well as Respondent’s physician, Dr.
Carroll, who opined that the condition was in fact causally related.

The crux of the dispute between the parties on this issue centers around whether Petitioner’s left carpal
tunnel syndrome is causally related to his work accident. In so concluding that it is, the Arbitrator relies again
on Petitioner’s specific testimony that he had no prior problems with the left hand or wrist prior to the date in
question. Moreover, the mechanism of injury as Petitioner credibly related at trial was that the gondola struck
his left hand or forearm area when he attempted to pull it out of the elevator. The description of this direct and
immediate trauma to the left hand area is supported by Petitioner’s medical records. The Arbitrator does note,
however, that Dr. Wiseman toward the end of the treatment record began to endorse a repetitive or overuse
theory that neither was asserted by Petitioner or any other record in this case. Consistent with this observation is
Dr. Weisman’s agreement that he noted no prior repetitive trauma or job duties before the left De Quervain’s
surgery. To that end, the Arbitrator will disregard that portion of Dr. Wiseman's opinions. Instead, the
Arbitrator adopts and relies on the medical opinions of Dr. Weisman previously noting that Petitioner’s left
carpal tunne! syndrome is causally related to his work accident, which began after the De Quervain’s surgery.
Again, such a finding is supports a chain of events theory that Petitioner’s mechanism of injury ultimately led to
acute carpal tunnel syndrome that manifested itself after surgery. The record shows that while treating with
Concentra, Petitioner began complaining of numbness at night in the wrist area. Petitioner aiso began
complaining to Dr. Weisman of numbness, tingling and weakness in the left hand before after surgery. Px2.

In rejecting Dr. Carroll’s opinion that Petitioner’s left carpal tunnel syndrome was caused by his diabetes
and weight, the Arbitrator notes that Dr, Weisman persuasively countered this theory, stating that since diabetes
is systemic, you would expect to see CTS in both hands rather than one. Moreover, Dr. Carroll stated that there
was no post-surgical swelling, which he agreed could account for the CTS, but the record demonstrates
Petitioner had significant swelling following De Quervain’s surgery. Px2.

ISSUE (K}  Is Petitioner entitled to any prospective medical care?
ISSUE (0) Other Medical Treatment under Section 8(a)

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the issue of causation as it relates to carpal tunnel syndrome,
the Arbitrator concludes that Petitioner has proven by a preponderance of the evidence that he is entitled to
prospective medical care. Specifically, the Arbitrator finds that Petitioner is entitled to a left carpal tunnel
release as recommended by Dr. Weisman. Dr. Weisman did note during his deposition that at that time there
was no additional treatment being recommended for the De Quervain’s which he believed had reached
maximum medical improvement.
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In so finding that Petitioner is entitled to such prospective medical care, the Arbitrator relies on
Petitioner’s treatment and medical notes which document a failure of conservative care as to the left wrist and
carpal tunnel syndrome. Moreover, neither Dr. Weisman nor Dr. Carroll have opined that Petitioner has reached
maximum medical improvement as to the left carpal tunnel syndrome, regardless of causation. Therefore,
because Petitioner has not reached maximum medical improvement as to the left carpal tunnel syndrome,

Respondent shall pay for and authorize the recommended treatment for the left carpal tunnel syndrome as
outlined by Dr. Weisman, including any and all incidental care there to.

ISSUE (L)  What temporary benefits are in dispute?

The Arbitrator incorporates the foregoing findings of fact and conclusions of law as though fully set
forth herein. Having found in favor of Petitioner on the issues of causal connection and prospective medical
care, the Arbitrator finds that Petitioner has proven by a preponderance of the evidence that he is entitled ta
further additional temporary total disability benefits. In so finding, the Arbitrator relies on the medical opinions
of Dr. Weisman, which document that Petitioner has failed to improve in terms of the left carpal tunnel
syndrome and has been in need of ongoing restrictions to the left hand and or wrist until such time as the carpal
tunnel syndrome is resolved. Petitioner’s unrebutted and credible testimony was that he attempted to secure
light duty work with the woman at the front desk, who in turn gave his document to Matt. Respondent failed to
rebut this-was any proof of an offer of light duty employment.- Therefore, Respondent shall pay Petitioner:
temporary partial disability benefits of $985.72/week for 108-6/7"™ weeks, commencing July 30, 2014 through
August 29, 2016, as provided in Section 8(a) of the Act. Respondent shall be given a credit of $29,992.23 for
TTD.

%
3-28-2017

Signature of Arbitrator Date







STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

TODD COLESBY, )
)
Petitioner, ) 09 WC 6209
)
v. )
)
FEDEX FREIGHT, )
)
Respondent. )
ORDER

The parties originally settled this matter on June 29, 2015. It was approved by
Arbitrator Barbara Flores on that date.

Part of the terms of the contract were in regards to future medical and/or an MSA.

The contract stated in pertinent part:

“If, in the future, and at the sole discretion of the Respondent, an MSA is determined
to be necessary, a Medicare Set Aside Proposal will be prepared for submission for
approval to CMS. The parties agree to keep Petitioner's medical rights under Section
8(a) of the Illinois Workers' Compensation Act open pending review of the Medicare
Set Aside Proposal by CMS.

If CMS determines that no Medicare Set-Aside Account is necessary,
Petitioner’s Section 8(a) medical rights terminate on the date of that
decision. No further action need be taken by the parties, nor by the Illinois Workers’
Compensation Commission regarding said cessation of Petitioner's Section 8(a)
rights.”

The Respondent submitted the Workers’ Compensation Medicare Set Aside
Arrangement (WCMSA) to the CMS Portal for approval. It was rejected because it



did not meet the CMS thresholds for review. The reason that the Proposal was
rejected was due to the fact that Petitioner had applied for SSDI, was denied, and did
not appeal. Therefore, he is not eligible for Medicare since there is no reasonable
expectation that he would enroll in Medicare within 30 months.

Pursuant to Section 9070.40 of the Workers’ Compensation Commission’s Rules, the
Commission retains jurisdiction over this matter.

Under the clear terms of the original ett t Contract, Petitioner’s Section 8(a)
medial rights were terminated on [@

So, Ordered:

Date: b -8 /7

Commissigper Charles Devriendt

4815-4865-0818, v. 2 MAR 8 - 2018
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STATE OF ILLINOIS ) l:’ Affirm and adopt (no changes) l:l Injured Workers™ Benefit Fund (§4(d)»
) SS. Afﬁnn with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e)18)
I:l PTD/Fatal denied
D Modify |Z| None of the above I

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Roy Brooks, 18 TWCC@lgs

Petitioner,

VS, NO: 17 WC 15854

Quality Mechanical, Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and
notice given to all parties, the Commission, after considering the issue of accident, and being
advised of the facts and law, changes the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof.

As indicated above, this matter was arbitrated under §19(b) of the Act. The Arbitrator
found that Petitioner failed to meet his burden of proving a compensable accident. The
Commission affirms that finding. However, in the “ORDER” section of the decision, the
Arbitrator included the language that “in no instance shall this award be a bar to subsequent
hearing and determination of any additional amount of medical benefits or compensation for a
temporary or permanent disability, if any.” Because the claim was denied in its entirety, the
matter will not be remanded for determination of any additional benefits and therefore the
decision does bar subsequent awards. Therefore, the Commission strikes the above quoted
language from the “ORDER” section of the Decision of the Arbitrator.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed August 29, 2018, is hereby affirmed and adopted with the changes noted above.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  MAR g~ 2018 itk ."KW
03/1/18 Dgborah L. Simpson
4D6LS/rm ,f' ; 0 f;

,,Mf 3 . ‘La’z

Stephen J. Mathis







ILLINOIS WORKERS' COMPENSATION COMMISSION

NOTICE OF 19(b) ARBITRATOR DECIS]Oi 8 IW CC 01 2 8

BROOKS, ROY Case# 17TWC015854

Employee/Petitioner

QUALITY MECHANICAL INC
Employer/Respondent

On 8/29/2017, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 1.11% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue. '

A copy of this decision is mailed to the following parties:

0700 GREGORIO & MARCO
SEAN C STEC

TWO N LASALLE ST SUITE 1650
CHICAGO, IL 60802

4412 AF GROUP
GRACE Di GERLANDO
PO BOX 40785
LANSING, MI 48901-7985
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STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. D Rate Adjustment Fund (§8(g))
COUNTY OF Cook ) | ] second Injury Fund (§8(¢)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Roy Brooks Case # 17 WC 15854
Employee/Petitioner
v. Consolidated cases: N/A

Quality Mechanical, Inc.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Kurt Carlson, Arbitrator of the Commission, in the city of
Chicago, on July 17, 2017. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the lllinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
What was the date of the accident?

D Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's earnings?

D What was Petitioner’s age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

M EaEMEmYgow

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

~

|X] Is Petitioner entitled to any prospective medical care?

L. & What temporary benefits are in dispute?
[] TPD ] Maintenance TTD

M. |:| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. D Other

ICArbDeci9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 6060! 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.if gov
Downstate offices: Colfinsville 618/346-3450 Peoria 309/671-3012  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 4/26/17, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $89,440; the average weekly wage was §1,720.00.

On the date of accident, Petitioner was 50 years of age, married with 0 dependent children.

Respondent /zas paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Because the Arbitrator finds that the Petitioner failed to prove that he sustained a compensable accident that
arose out of and in the course of Petitioner’s employment with the Respondent, all benefits are denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

/K% 1 08-29-17

Signfu of Arbitrator | Date

ICAbDec19(b)

AUG 29 2017
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ROY BROOKS V. QUALITY MECHANICAL, INC.
CASE NUMBER: 17 WC 15854

FINDINGS OF FACT:

On July 17, 2017, this matter was tried before Atbitrator Carlson at the IWCC in Chicago. The petitioner was
the first and only witness to testify on his own behalf. He testified that on April 25, 2017, he was employed by
Quality Mechanical (hereinafter referred to as the respondent) as a sheet metal worker/service technician and
that he had worked for the respondent for a little over a year at that time. The petitioner testified that as a
sheet metal worker he was usually on construction jobs and as a service technician, he was provided with a
company vehicle.

The petitioner testified that prior to Aptil 25, 2017 he had never injured his lower back. He testified that he
previously injured his neck-20-or-25 years-ago-at work; but that he-only attended physical- therapy-for the
same. The pettioner testified that on April 25, 2017 he was working for the respondent as a sheet metal
worker (i.e. installing duct work, thermostat wite, thermostats and base board heating) at Main Park Leisure
Center in Park Ridge, IL. He testified that he arrived at the job site at 5:00 am and he was the only employee
of the respondent working on that site on Apnl 25, 2017,

The petiioner testified that on April 25, 2017, he was climbing a ten foot ladder to get inside a crawl space to
install thermostat wire when the right hand side of the ladder broke, twisted the petitioner to the right and he
“went back and landed” with his “back against a stack of ladders” then landed on his feet. (TX 16) He
testified that he fell 5 to 6 feet and landed on both of his feet. The petitioner testified that he was stunned, but
he shook it off and kept working. He testified that he completed his work day and “wasn’t really hurting at

all” (TX 17)

The petitioner testified that on April 25, 2017, Harry Spaulding, the respondent’s driver, came to the job site
about one hour after his injury occurred. He testified that Mr. Spaulding came to drop off baseboard heat.
The petitioner testified that he was injured at approximately 11:00 am on April 25, 2017 and he spoke with
Mr. Spaulding at approximately 12:00 pm. He testified that he gave Mr. Spaulding the broken ladder,
requested that he bring it back to the shop, and that he advised Mt. Spaulding of what had occurred.

The petitioner testified that he returned to the same job site on April 26, 2017 and that he felt okay on that
date. He testified that he worked a full day and returned to the same job site on April 27, 2017. The petiioner
testified on April 27, 2017 he noticed that his right leg was numb. He then testified that if he went back to
Wednesday when he was lying in bed at approximately 8:00 pm he began to notice numbness in his left thigh
and like his left foot was falling asleep. The petitioner testified that he worked the entire day on April 27" and
at the end of the day he was beginning to “get a little sore in his neck and his right thigh was kind of getting
numb.” (TX 22)

The petitioner testified that at approximately 5:00 pm on April 27, 2017, Dan McKay, the respondent’s
superintendent, called him and advised him that he was being taken out of service and that he would strictly
wortk construction. After the aforementioned was discussed, the petiioner testified that he informed Mr.
McKay about his accident on Tuesday.

The petitioner testified that he worked at the same job site on Friday, Apsil 28, 2017. He testified that Mr.
McKay was also on the site on April 28" along with Mr. Brian Jordan. The petitioner testified that he filled
out an accident report at Main Park Leisure Center on Aptil 28" and that he informed Mr. McKay of the
same. (PX 1) He testified that he was scheduled to work until 1:00 pm on that date, but he only worked until
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10:00 am, so that he could start cleaning out the van and return it to the shop. The petitioner testified that he
had to clean out the van because a new service guy had been hired to take over his service position. Although

he would lose the company vehicle, he testified that he did not consider this 2 demotion as his pay would
remain the same.

fiiclretesaealics i s sl o ghckra fuageahedulodicatut g April 29" or 30" of 2017. He testified that over
the weekend his back and neck began to stiffen up, but his numbness seemed like it went away. The
petitioner testified that he reported to wortk at the UIC Hospital on May 1, 2017 and that Mr. McKay was on
site. He testified that at approximately 10:00 am, on that date, he began experiencing numbness in his right
thigh again. The petitioner testified that Mr. McKay had left the site to get material, so he telephoned Mr.
McKay and advised him of his numbness and Mr. McKay advised him to go to the office. He testified that he
filled out an injury report at the respondent’s office on May 1% (PX 2)

The petitioner testified that on May 1" he drove from UIC to the respondent’s office in Thornton, IL, which
took approximately 45 minutes. He testified that the date of accident noted on petitioner’s exhibit #1 was
April 26, 2017. The petitioner testified that the aforementioned was a mix up and that his injury actually
occurred on Apil 25, 2017. (PX1) The petitioner testified that he also noted an accident date of April 26,
2017 on the accident report he filled out at the respondent company; however, he again testified that he was
injured on April 25, 2017. (PX 2) He testified that he knew he was injured on a Tuesday, but he did not have
the correct date, The petitioner testified that Matt, his boss and the owner of the company, was present when
he filled out the accident report on May 1, 2017. He testified that he had not spoken to Matt about his
accident prior to that date and that it was clear to him that Matt first learned of his accident on May 1*..

The petitioner testified that he attempted to go to Pinnacle Hospital on May 1*, but they would not evaluate
him without a claim number, so he returned on May 2. He again testified that he incorrectly informed the
hospital of the wrong accident date of accident as he still thought Tuesday was Apnl 26". The petitioner
testified that he was authorized off of work on May 2™ and that May 1% was his last day of work.

The petitioner testified that he was examined by Dr. Kanuru on May 18, 2017 and that injections and physical
therapy were recommended. He testified that he began physical therapy at Machen Therapy and Sports
Medicine on May 22™ and that he was examined by Dr. Alexander Ghanayem, his second choice of doctor,
on June 5, 2017. The petitioner testified that he was not able to proceed with the injections recommended by
Dr. Kanuru as they were not authorized by workers’ compensation. He testified that he was still awaiting
approval for his injections and that he would like to continue with the recommended care. The petitioner
testified that he had not received any temporary total disability benefits and that he had not been released to

return to work in any capacity. He testified that he had not re-injured his neck or back in any way since April
25, 2017.

On cross examination, the petitioner testified that on April 25, 2017, he was climbing up a ladder when the
ladder collapsed and he went backwards, up against ladders that were chained upright, and came down on his
feet. He testified that he did not experience any pain at that ime.

On cross examination, the petitioner testified that on April 25, 2017, Harry Spaulding came to his job site and
he advised Mr. Spaulding of his injury. He testified that Mr. Spaulding took the ladder that he was allegedly
injured on away. The petitioner testified that he did not speak with Mr. McKay, his supetvisor, on April 25"
or 26™ and that he first spoke with Mr. McKay on April 27%. He testified that on April 27, 2017, Mr. McKay
informed him that he would no longer be required to work as a service technician and that another individual
would be coming to the site on April 28" to relieve him of his job duties.
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On cross examination, the petitioner testified that on April 28, 2017, Mr. McKay and Mr. Jordan came to the
job site at Main Park, so that Mr. Jordan could assume his position. He testified that he was no longer going
to be working in the service tech department because an individual with more knowledge had been hired. The
petitioner testified that he was not upset about this change or about the fact that he would be losing his
company vehicle. He testified that his change in position meant that he would be driving his own vehicle to
and from wotk. The petitioner testified that the company vehicle and the gas and insurance for the same was
paid for by the respondent, which would no longer be the case.

On cross examination, the petitioner testified that on April 28, 2017, he thought Tuesday was April 26™. He
testified that he knew the 28" was a Friday, but, again, he thought Tuesday was the 26". The petitioner
testified that he did not experience back or neck pain on April 25", He testified that he continued to work his
full duty job that entire week.

On cross examination; the-petitioner testified that as of May 1;2017; he was strictly-working as a-sheet metal
worker. He testified that he recalled receiving text messages from Mr. Milliagan regarding I Pass issues while
he was at UIC or on his way to the office on May 1*. The petiioner then testified that he did not recall if he
received texts from M. Milligan concerning discrepancies between what his I Pass receipts were showing and
where he was allegedly working on May 1*. He testified that Mr. Milligan sent “him something on that,” but
he “didn’t think it was anything.” (TX 52) The petitioner testified that he may have received the texts on May
1*, but he did not know what time it was and he did not know what date Mr. Milligan was referring to.

On cross examination, the petitioner testified that Dr. Ghanayem did not request that he return for a follow
up examination and that he was currently only treating with Dr. Kanuru. He testified that he had not been
evaluated by any other physicians. The petitioner testified that he did not recall informing Mr. Michele Goff
(during his recorded statement) that his entire back spasmed when he was injured 20 years prior.

On ctoss examination, the petitioner testified that he knew that if he was injured at work he was to report the
injury immediately. He testified that he was not collecting temporary total disability, unemployment, social
security or short term disability benefits. On redirect examination, the petitioner testified that he did not
report his injury right away on April 25, 2017 because he had fallen off ladders before and it usually went
away.

On examination by the Arbitrator, the petitioner testified that he brought his MRI films and reports to his
appointment with Dr. Ghanayem. He testified that the ladder broke at the area that held the bars together and
the ladder twisted. The petitioner testified that Harry Spaulding took a picture of the ladder a week after the
incident. The photograph of the ladder was viewed by all parties and the Arbitrator commented that the cross

brace appeared separated, but the ladder did not look like it was damaged in any way. The petitioner testified
that the ladder could be repaired.

Mr. Matthew Milligan testified on behalf of the tespondent company. He testified that he was the president
and owner of the respondent company since 2003. Mr. Milligan testified that his job duties were to oversee
the operation of the company and that he had approximately 30 employees. He testified that the respondent
company was a mechanical contractor and they provided sheet metal, piping and HVAC services.

Mr. Milligan testified that he was familiar with the petifoner because he was hired by Mr. Dan McKay of the
tespondent compaay in the summer of 2016. He testified that the petitioner was hired as a sheet metal worker
and that he claimed to have some service background and knowledge, so he was to be used as a service
technician as needed. As a sheet metal worker, Mt. Milligan testified that the petitioner would install duct
work and equipment and as a service technician he would diagnose and make repairs. Mr. Milligan testified
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that he did not know the petitioner prior to his date of hire. He testified that, typically, the petitoner worked
from 7:00 am to 3:30 pm, Monday through Frday.

Mr. Milligan testified that the petitioner was working at the Main Park Leisure Center on April 25, 2017 and
that he was working alone, He testified that the petitioner worked the entire day on April 25" and that he
Gtery el ChTel (el rhes) Cetchin performing the same ioh duties at the same location on April 26, 2017. He testified
that the petitioner wotked every day that week, performing his regular job duties, until he left to clean out his
truck at 11:00 am on April 28, 2017.

Mr. Milligan testified that he became aware of the petitionet’s pending worket’s compensation claim against
the respondent when the petitioner came to the office on May 1, 2017 and requested an accident report. He
testified that April 25, 2017 was a Tuesday and that the petitioner did not inform him or anybody that worked
for him that he was injured on_April 25, 2017 nor did the petitioner inform him or anybody that worked for
him that he was injured on April 26, 2017. He testified that, to his knowledge, nothing of significance
occurred on April 25, 2017,

Mr. Milligan testified that on April 26, 2017, Mr. Harry Spaulding, the respondent’s driver, delivered material
to Main Park Leisure. Following that delivery, Mr. Milligan testified that Mr. Spaulding did not inform him
that the petitioner had injured himself. He testified that the pedtioner worked the entire day performing his
full duties on Aptil 27, 2017. On that date, Mr. Milligan testified that he advised Mr. McKay to instruct the
petitioner that he would solely be working in the sheet metal department and that they would be giving the
petitioner’s company supplied service vehicle to another employee. Mr. Milligan testified that the petitioner
lost his setvice technician position due to performance issues and because there was an obvious lack of
knowledge on the setvices that the petitioner was performing. He testified that the petitioner was to return

the company van in the next couple of days. M. Milligan testified that Mr. McKay did not tell him that the
petitioner reported any injury at that time.

Mr. Milligan testified that if an employee was injured, the company protocol was for the injury to be reported
immediately to your supervisor or directly to Mr. Milligan. Once the incident was reported, he testified that
the injured worker would be directed to fill out an accident report. Mr. Milligan testified that the petitioner’s
loss of the service technician position did not decrease his pay, but resulted in a loss of transportation to
work. He testified that the respondent provided gas and insurance for the company vehicle and that the
petitioner would no longer have the same. Mr. Milligan testified that the petidoner “wasn’t thrilled” about
losing his service tech position as he lost a benefit, a perk. (TX 73)

Mr. Milligan testified that on April 28, 2017, Mr. Brian Jordan went to the job site to perform a transfer of
responsibility where Mr. McKay oversaw the handoff of the job from the petitioner to Mr. Jordan. He
testified that on April 28, 2017, the petitioner informed Mr. McKay that he hurt his back eatlier in the week
and Mr. McKay advised him to fill out a report. Mr. Milligan testified that Mr. McKay prepared a written
statement during the week of May 1, 2017 upon his request. Mr. Milligan testified that if there were questions
as to what happened, he would request that the same be clarified in writing as part of the ordinary scope of
the respondent’s business. He testified that Mr. McKay prepared the report at or about the time of the
petitioner’s alleged accident and that he had knowledge of the information contained within the report. Mr.
Milligan further testified that it was a regular part of the respondent’s business to keep and maintain records
such as Mr. McKay’s written statement. (RX 2)

Mr. Milligan testified that the petitioner was off of work on April 29" and 30" of 2017 because it was the

weekend. Over the weekend, Mr. Milligan testified that the petitioner texted him because there was a service
call and M. Milligan informed the petitioner that he would handle the same. During the aforementioned text
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messages, Mr. Milligan testified that the petifoner did not inform him of any injury that allegedly occurred the
prior week. Mr. Milligan testified that the petitioner dropped off the respondent’s van on Sunday.

Mr. Milligan testified that the petitioner reported to work at UIC at 6:00 or 7:00 a.m. on May 1, 2017. That
motning, Mr. Milligan testified that he was looking at the petitioner’s time sheet and the petitioner put down a
couple of hours for cleaning out the van, which Mr. Milligan questioned. He testified that he also questioned
the petitioner about some inconsistencies between his time, I-Pass and gas receipts, which wete conflicting,
Mr. Milligan testified that there were times that the petitioner said he was at a job, but he was going through
the I-Pass miles from the job. He testified that there were also times that the petitioner had written himself in
at 2 job when he was cleatly getting gas. Mr. Milligan testified that he had the aforementioned information
because of petitioner used a company vehicle. He testified that he did not believe that the petitioner ever
really responded to his texts and the next thing he knew, the petitioner arrived at the shop to fill out an
accident report. Mr. Milligan testified that the aforementioned texts were sent at approximately 9:00 a.m. and
the petitioner arrived at the shop around-11:00 a.m. He testified that he first learned of the petitioner’s alleged
accident when the petiioner arrived at the shop on May 1, 2017.

Mr. Milligan testified that, on May 1, 2017, the petitioner informed him that he injured his back at Main Park
when he slipped off of a ladder, “or something of the sort.” (TX 82) He testified that the petitioner did not
tell him that he filled out an accident report at Main Park, but that the petitioner e-mailed a copy of the
accident report that was prepared at Main Park to him roughly a month after the alleged incident. He testified
that he did not know why the petitioner would fill out an accident report at the district and not with his
employer. Mr. Milligan testified that he did not see the petitioner between April 24" and May 1* of 2017 and
that the petitioner did not report any accidents to him at any time pror to May 1, 2017.

Mz. Milligan testified that on May 1, 2017, the petitioner appeared “inconsistent.” (TX 84 and 85) He testified
that the petitioner said his back hurt, but he was doing things that Mr. Milligan felt he could not do if his back
was hurt. Mr. Milligan testified that the petitioner was squatting next to a file cabinet when he was waiting for
his report. He testified that the petitioner was very comfortable squatting and he was able to maintain and
hold that position while he waited in the shop. A photograph taken of the petitioner filling out the accident
report on May 1, 2017 was viewed and exhibited the petitioner squatting down and filling out a chart. Mr.
Milligan testified that he took the aforementioned photograph because, in his opinion, the petitioner’s claim
was inconsistent with his behavior.

M. Milligan testified that he had seen the ladder in question. He testified that, by trade, he was a member of
the Pipe Fitters Union as a setvice technician. Mr. Milligan testified that he had been a member of the Pipe
Fitters Union since 1991 and that in his position as a piper fitter and through his work experience, he had
been on a lot of ladders. He testified that he could not see how a ladder would collapse if it broke and one
hinge was still intact. If the ladder was set up properly, Mr. Milligan testified that the weight would be down
with the wotk in front or above you. He testified that the weight would be straight down on the ladder and
there would be no reason for the ladder to twist unless an individual twisted it or leaned off of it. Mr. Milligan
testified that he did not see how the ladder collapsed without causing damage to the ladder. He also testified
that the hinges would be twisted if the ladder had collapsed.

Mz. Milligan testified that respondent’s exhibit #1 was M. Spaulding’s written statement and that he believed
he received the same the morning of May 2, 2017. (RX 1) He testified that Mr. Spaulding provided him with
his written statement of his own free will. Mr. Milligan testified that he asked Mr. Spaulding where the ladder
was on May 1, 2017 because the petitioner claimed he had fallen off of it. He testified that Mr. Spaulding
asked him why he wanted to know about the Iadder and Mr. Milligan informed Mr. Spaulding that the
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petitioner claimed he had fallen off the ladder. He testified that Mr. Spaulding went home and the following
morning he handed him 2 written statement and advised Mr. Milligan that it had been bothering him. (RX 1)

On cross examination, Mr. Milligan testified that he was not at the Main Park or the UIC job site. He testified
that he did not know what actual job duties the petitioner performed on April 25% 26™, 27" or 28", just that
he was on the job site on thnse dates. Mr. Millipan testified that he was not present for the petitioner’s
encounter with Mr. McKay. He testified that the petitioner complied with turning in the company vehicle and
that the petitioner had removed his personal tools from the vehicle. Mr. Milligan testified that the petitioner
had mentioned a back injury to Mr. McKay as of April 28, 2017. He testified that once an injury is repotted to
a supervisot, the supervisor should handle the same.

On cross examination, Mr. Milligan testified that it was the petitioner’s responsibility to keep the company
vehicle filled with gas and that it was to be filled on his way to work, not half a hour after his shift began. He
testified that it was not the company standard to pay someone to fill the company vehicle with gas. If the

petitioner came to the shop to pick up materials, Mr. Milligan testified that he would be on the clock at the
time that he picked up the material.

On cross examination, Mr. Milligan testified that Mr. Spaulding showed him the ladder that the petitioner
gave to him. He testified that he briefly looked at the ladder and saw the broken hinge. Mr. Milligan testified
that if you were standing on the ladder and all four feet were on the ground and one hinge was off, all four
feet would still be anchored to the ground unless you shifted your weight. Again, he testified that he just did

not see how the ladder collapsed. Mr. Milligan testified it stood to reason that a ladder would be more likely
to twist with one hinge as opposed to two.

The next witness to testify on behalf of the trespondent company was Mr. Harry Spaulding. Mr. Spaulding
testified that he was a driver for the respondent and that he had worked for the respondent for approximately
4 years. He testified that his job duties included delivering material to job sites. Mr. Spaulding testified that he
was familiar with the petitioner because he also worked for the respondent. He testified that he did not know
the petitioner ptior to his employment with the respondent.

Mr. Spaulding testified that he was aware that the petitioner was alleging that he was injured at work on April
25, 2017. He testified that he became aware of the same the Monday after the alleged incident when Mr.
Milligan asked him whete the ladder in question was. Mr. Spaulding testified that he did not see the petiioner
on April 25, 2017, but that he saw him on April 26, 2017. He testified that he arrived at the site at
approximately 9:30 am on April 26". Mr. Spaulding testified that, at that time, the petitioner picked up a
pallet, weighing approximately 35 to 40 pounds, off of the ground by himself and brought it inside the room
and set it on the ground. After that, Mr. Spaulding testified that he and the petitioner proceeded to unload
material off the back of the truck. Mr. Spaulding testified that the petitioner did not inform him that he had
fallen off of a ladder at any time. After the material was unloaded, Mr. Spaulding testified that he drove
around to the dumpster and the petitioner picked up an eight foot pallet off of the back of the truck and
threw it up into the dumpster by himself. Mr. Spaulding testified that once the pallet was thrown into the
garbage, the petitioner informed him that he had a broken ladder that he wanted Mr. Spaulding to bring back
to the office. He testified that the petitioner got the ladder off of the top of his vehicle by himself and put it
onto Mr. Spaulding’s truck. Mr. Spaulding testified that at no time during this interaction did the petitioner
inform him that he had fallen off of the ladder.

Mr. Spaulding testified that respondent’s exhibit #1 was a copy of his handwritten statement that he signed.
(RX 1) He testified that no one asked him to prepare the statement, but he prepared the same after Mr.
Milligan asked him about the broken ladder and he began to think about it. Mt. Spaulding testified that he
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recalled seeing the pettioner the prior Wednesday and he “seemed to be okay. There’s no problem. He didn’t
say that he fell off the ladder or anything...” (TX 114) Mr. Spaulding testified that he did not see or speak
with the petitioner after April 26, 2017. He testified that the petitioner sent him a text on Friday, April 28",
and requested a picture of the broken Iadder. Mr. Spaulding testified that as of the date of this trial, the
petiioner had never told him that he had fallen off of a ladder.

On cross examination, Mr. Spaulding testified that he did not have any interactions with the petiioner on
April 25, 2017 and that he interacted with the petitioner on Wednesday, April 26, 2017. He testified that he
did not make any other deliveries to Main Park during that week. Mr. Spaulding again testified that he was
sure that he saw the petitioner on April 26, 2017.

On re-direct examination, the petiioner testified that his accident occurred on, Wednesday, April 26, 2017 at
11:00 am. He testified that he dragged the pallet, but did not lift the pallet that Mr. Spaulding testified about.
The petitioner testified that he never claimed time worked when he was not working. He testified that he was
squatting on May 1, 2017 because there was no where to sit. The petitioner testified that it seemed like his
injury was getting worse and worse and that he was still able to squat.

On cross examination, the petitioner testified that his injury occurred on a Wednesday. The petidoner was
provided with a transcribed copy of his recorded statement taken on May 5, 2017 to review. He testified that
on May 5, 2017, he swore that his accident occurred on Tuesday, April 25, 2017. The petitioner testified that
he was confused at that time.

Upon questioning by the Arbitrator, Mr. Spaulding testified that he was 70 years old and that he received a
pension and social security benefits. He testified that he was not currently working because he took the
summer off and he was able to do the same due to his pension and social security. Mr. Spaulding testified that
he liked to work and that if he lost his job he may find another part time job. Mr. Spaulding testified that his
wife did not work and that he does not forget where he parks his car.

MEDICAL FACTS:

On May 2, 2017, the petitioner was evaluated at the Pinnacle Hospital Urgent Care. Reportedly, on April 26,
2017, the petitioner fell into a pile of ladders while on a ladder at work. He complained of neck and back pain.
X-rays taken of the lumbar spine exhibited degenerative disc disease at L5-S1 with moderate disc height loss.
X-rays of the cervical spine exhibited straightening of the cervical spine without radiographic evidence of
acute osseous injury. The petitioner was assessed with neck and back pain and MRIs of the cervical and
lumbar spine were recommended. Tylenol #3, Voltaren Gel and a Medrol Dose Pac were prescribed and the
petitioner was authorized off of work until cleared by a specialist. (PX 4)

On May 12, 2017, the petitioner underwent a cervical MRI, which exhibited some disc bulging at C5-6 and
spondylosis into the right foramen producing mild right foraminal narrowing. No other abnormality was
noted. On that same date, the petitioner also underwent a lumbar MRI, which exhibited some minor disc
bulging and right subarticular recess and foraminal narrowing at L4-5. There was “rather severe disc
degeneration at 1L5-S1 with discogenic marrow change and a small annular tear.”” Reportedly, there was also
minor inferior right foraminal narrowing with minor contact on the exiting right L5 netve root. (PX 4)

On May 18, 2017, the petitioner was evaluated by nurse practitioner Megan Colburn at the Kanuru
Interventional Spine and Pain Institute. He complained of pain in the neck with no radiation, pain in the right
shoulder blade, and pain in the right lower lumbar and thoracic spine. The petitioner reported that when he
drove, he experienced numbness in the right thigh and when he laid down, he experienced occasional
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numbness in the left lower extremity that stopped at the foot. It was noted that his pain began on April 25,
2017 when he was climbing a 10 foot ladder to crawl into a soffit. The petitioner alleged that the right side of
the ladder was broken and the ladder fell, causing him to fall into a tow of ladders and land on his feet.
Reportedly, he went to work the next day and reported the injury to his foreman and filled out an accident
report on April 27,2017. It was noted that on May 1%, the petitioner was allegedly at UIC Hospital climbing a
ladder when he felt his neck “throhbing.” He allepedly advised his foreman that he wanted to fill out a
“company report, so his foreman sent him to the shop.” (PX 5)

Following his evaluation on May 18, 2017, the petitioner was diagnosed with cervical spondylolisthesis,
“infection of the intervertebral disc (pyogenic) of the cervical region,” lumbar disc displacement, bulging at
C5-6, cervical spondylosis, right cervical facet joint syndrome, cervicalgia, annular tear of L5-51, right lumbar
radiculopathy at 1.5 distribution and right lumbar foraminal narrowing at L4-5. Limbrell and Flexeril were
prescribed along with physical therapy. An epidural steroid injection at C5-6 was also prescribed. (PX 5)

On May 22, 2017, the petitioner underwent an initial physical therapy examination at Machen Therapy and
Sports Medicine, LLC. The petitioner complained of neck and lower back pain and reported a “traumatic fall
on April 25, 2017, while at work...” He continued to attend therapy through at least July 10, 2017. (PX 6)

On June 5, 2017, the petitioner was evaluated by Dr. Alexander Ghanayem. Reportedly, on Apnl 25, 2017,
the petitioner’s ladder broke causing him to fall backwards into another ladder, but he was able to remain on
his feet. He complained of neck and back pain and denied any prior spine problems. The petitioner’s cervical
MRI was teviewed and Dr. Ghanayem noted that the same exhibited no evidence of disc herniation,
deformity or listhesis, but mild spondylosis was at C6-7. According to Dr. Ghanayem, the petitioner’s lumbar
MRI of the exhibited degenetative changes, more so at the L5-S1 level where he had degenerative disease
with Modic changes. After examining the petitioner and reviewing his films, Dr. Ghanayem diagnosed him
with a cervical strain and lumbar degenerative disc disease. Dr. Ghanayem recommended that the petitioner
continue to focus on conservative care regarding his range of motion and pain. It was noted that he would
follow-up with his pain management specialist as well to discuss the possibility of epidural injections. The
petitioner was to follow up with Dr. Ghanayem on an *“as needed basis.” (PX 7)

IN SUPPORT OF THE ARBITRATOR’S DECISION PERTAINING TO (C) WHETHER AN
ACCIDENT OCCURRED THAT AROSE OUT OF AND IN THE COURSE OF THE
PETITIONER’S EMPLOYMENT WITH THE RESPONDENT AND (D) WHAT WAS THE
DATE OF THE ACCIDENT, THE ARBITRATOR FINDS THE FOLLOWING:

The Arbitrator finds that the petitioner failed to prove by a preponderance of the credible evidence that he
sustained accidental injuries while working for the respondent on April 26, 2017. An injury is compensable
under the lilinois Wotkers’ Compensation Act only if it arises out of and in the course of employment.
Pangos v. Industriagl Commission, 171 IlLApp.3d 112, 524 N.E.2d 1018 (1988). The burden is on the party
secking an award to prove by a preponderance of the credible evidence the elements of his claim. Peoria
County Nursing Home v. Industrial Commission, 115 IlL.2d 524, 505 N.E.2d 1026 (1987). The burden is also
on the employee to prove that his injuries are causally related to the employment. Newgard v. Industrial
Commission, 58 Iil.2d 164, 317 N.E.2d 524 (1974). The mere existence of testimony does not require its
acc